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PREFACE. 


The  peaceful  adminiBtration  of  private  law  by  judicial 
tribunals  involves  the  exercise  of  the  supreme  power  of  the 
state  as  much  as  does  its  assertion  by  the  military  force. 
The  question — ^From  whom  does  the  law,  upon  which  the 
relations  of  private  persons  depend,  derive  its  authority  ? — is 
one  which  judicial  tribunals  are  always  answering,  though  the 
iHFestiture  of  the  supreme  power  is  a  fact  which,  in  the  nature 
of  the  case,  cannot  be  determined  by  any  exercise  of  the  judi- 
cial function.  A  division  of  opinion  upon  this  question  can 
hardly  be  said  to  exist  in  any  political  community,  unless  it 
has  been  exhibited  in  a  conflict  of  judicial  decisions.  If,  in 
any  community,  opinions  had  been  greatly  divided  on  this 
question,  an  appeal  to  force  could  not  have  been  distant.  The 
presence  of  civil  contest  proves  that  in  the  United  States  a 
conflict  of  judicial  opinion  upon  this  question  must  have  pre- 
viously existed. 

In  the  greater  part  of  the  cases  cited  in  this  volume  it  has 
been  necessary  for  the  judiciary  to  determine  the  operation 
of  the  first  and  second  sections  of  the  fourth  Article  of  the 
Constitution  of  the  United  States.  Under  any  view  of  the 
origin  and  operation  of  that  Constitution,  these  provisions 
are  distinguishable  as  having  some  important  bearing  on  that 
portion  of  the  private  law  of  the  United  States  which,  in  its 
effect,  most  nearly  resembles  international  law.    It  is  evident 
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that  the  judicial  exposition  of  law  which  may  be  thus  charac 
terized  involves,  in  an  eminent  degree,  the  recognition  of  the 
supreme  or  sovereign  power  in  its  actual  investiture  and  exer 
cise.  A  remarkable  conflict  of  judicial  opinion  on  the  ques 
tion  of  the  investiture  of  sovereign  power  in  the  United  anc 
several  States  has  been  exliibited  in  the  cases  above  spoker 
of. 

Tliat  the  courts  of  the  slaveholding  States,  in  concert  wit! 
their  other  organs  of  public  action,  have  long,  with  increasing 
unanimity  and  clearness,  regarded  the  Constitution  of  the 
United  States  in  the  light  of  an  international  compact  between 
the  several  States,  as  individuals  originally  possessing  and 
continuously  retaining  all  the  attributes  of  independent  na- 
tional existence,  will  not  be  questioned  by  any  at  all  con- 
versant with  the  history  of  judicial  decision.  Has,  then,  the 
conflict  of  judicial  opinion,  above  indicated,  been  exhibited 
only  as  one  existing  betweeh  the  respective  courts  of  the  two 
geographical  sections  now  arrayed  against  each  other  in  the 
attitude  of  belligerents  ? 

From  the  united  action  of  the  people  of  the  Northerr 
States  in  vindicating  the  nationality  of  that  People  of  thi 
United  States  in  whose  name  the  Constitution  was  declared, 
it  might  be  inferred  that  the  judiciary  of  the  Northeni  States 
had  maintained  this  view  with  a  uniformity  and  distinctness 
equal  to  that  of  the  Southern  courts  in  supporting  the  con- 
trary doctrine.  But  the  opinions  cited  in  this  volume,  in 
cases  arising  out  of  the  existence  ot  slavery,  may  show  that, 
while  Southern  jurists  have  relied  upon  the  State-Eights 
theory  to  maintain  the  claims  of  slave-owners  and  of  the  slave- 
holding  States  in  these  international  or  quasi'mternatiouB] 
cases,  the  courts  and  jurists  of  the  Northern  States,  in  main- 
taining freedom  of  condition  against  those  claims,  have,  more 
especially  within  a  few  years  past,  with  almost  equal  readi- 
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ness,  resorted  to  the  same  theory  of  American  public  munici- 
pal law. 

As,  under  this  view,  the  Constitution  exhibits  less  of  the 
character  of  positive  law  and  more  that  of  a  treaty,  the  legis- 
lative and  executive  functionaries  of  States,  in  both  sections, 
have,  at  the  same  time,  been  induced  more  and  more  to  claim 
cognizance  of  matters  arising  under  those  parts  of  the  Con- 
stitution which,  in  effect,  are  most  international.  Hence,  in 
the  application  of  these  provisions  of  the  fourth  Article  to  the 
relations  of  private  persons,  the  legislative,  executive,  and 
judicial  functions  in  the  several  State  governments,  instead 
of  being  combined  in  their  ordinary  co-ordinate  action,  have 
been  more  and  more  involved  as  competitors, — each  in  turn 
seeming  to  assume  an  incongruous  prominence  in  asserting 
the  interests  of  private  persons  as  matters  in  which  the  States 
themselves  were  the  parties  claiming  rights  of  and  owing 
obligations  towards  each  other  as  such. 

It  is  in  the  agitation  of  The  Slavery  Question,  almost  ex- 
clusively, that  those  doctrines  of  State  sovereignty  have,  dur- 
ing the  last  thirty  years,  been  exhibited,  upon  which  practical 
secession  is  claimed  to  be  legitimate  public  action;  and  as 
those  who  were  most  opposed  in  their  moral  and  political 
preferences  in  respect  to  slavery  were  at  the  same  time  almost 
in  harmony  on  this  subject,  in  view  of  totally  diflferent  ends, 
it  could  be  no  occasion  for  surprise  if  these  doctrines  had 
been  found  to  have  gained  greatly  in  acceptance,  during  that 
agitation,  in  the  N"orthem  as  well  as  in  the  Southern  States. 

It  may  even  have  been  that,  among  those  who,  by  train- 
ing, association,  and  public  profession,  had  been  most  strongly 
bound  to  the  recognition  of  an  integral  people  of  the  United 
States  and  of  political  nationality  co-ordinate  with  the  exist- 
ence of  the  States  and  supporting  the  Government  of  the 
Union,  there  were  some  who,  studying  the  course  of  joristieal 
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opinions,  Bnppoeed  a  yirtnal  revolution  as  having  silently 
ocexured  by  a  change  in  the  popular  conception  of  the  Union. 
Some  such  may  have  imagined  a  change,  on  the  part  of  the 
people  themselves,  in  the  recognition  of  their  own  possession 
of  sovereign  power,  as  though  the  political  nation  had  aban- 
doned possession  of  those  powers  wliich,  at  the  beginning,  it 
had  delegated  to  a  national  Government,  while,  simultane- 
ously, those  powers  had  passed  to  the  States,  severally,  con- 
tinuing to  be  exercised  by  a  general  Government,  as  by  the 
delegation  of  those  States ;  whereby  the  Government  of  the 
Union,  ceasing  to  be  a  national  Government,  became  a  federal 
Government — the  agent  of  a  Confederacy,  in  the  sense  of  a 
league  of  many,  each  intrinsically  a  distinct  possessor  of  the 
sum  of  powers  belonging  to  every  sovereign  nationality. 

A  change  in  the  location  of  sovereign  power,  the  time  and 
manner  of  which  should  not  be  discernible  except  by  the  phil- 
osophic publicist,  may  be  hardly  i>ossible  even  in  theory  ;  yet 
the  idea  of  some  such  possible  constitutional  change  may 
have  so  impressed  many  acute  minds  that,  when  the  practical 
attitude  of  secession  by  a  State  came  following  on  the  theo- 
retical assertion  of  State  sovereignty,  a  necessary  pause  for 
recoHection  may  have  exhibited  the  aspect  of  acquiescence,  on 
the  part  of  the  people  of  the  Northern  States,  in  the  doctrine 
and  its  consequences. 

It  may  be  safely  asserted,  as  matter  of  history,  that  from 
the  very  genesis  of  the  Constitution  the  doctrine  of  a  compact 
between  the  States  has  generally  exhibited  itself  as  in  affinity 
with  the  doctrines  of  "  the  social  compact,"  of  individual  con- 
sent as  underlying  all  the  institutions  of  civil  society,  and  of 
government  as  that  which  exists  by  the  choice  of  the 
governed.  When  professed  jurists  would  speak  of  revolu- 
tion, or  power  to  resist  the  Government,  as  a  legal  right — 
where  high  judicial  authority  might  be  cited  for  the  assertion 
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that  there  are  no  subjects  in  repubKcan  governments — it  was 
natural  enough  to  question  whether  allegiance  be  any  duty  of 
the  citizen.     The  existing  works  on  public  law  are,  for  the 
most  part,  the  production  of  men  who  wrote  either  under 
monarchies  or  in  the  interest  of  monarchy.    Tliere  are  prob- 
ably now  in  other  countries,  and  even  in  those  islands  where 
the  Constitution  of  England  is  the  law  for  king  as  well  as 
people,  some  who  hold  that  without  royalty  there  can  be  no 
loyalty,  and  regard  sedition,  privy  conspiracy,  and  rebellion 
as  things  which,  by  the  nature  of  the  case,  can  have  no  exist- 
ence, as  crimes,  in  republics,  where  the  people  rule.    Among 
ourselves  the  doctrine  of  popular  sovereignty  has,  of  late 
years  especially,  been  announced  in  propositions  which  would, 
logically,  make  the  individual  member  of  society  independent 
of  the  governments  which  the  people  have  established,  and, 
practically,   recognize  a  state  in   every  chance  aggregation 
in  which  the  phenomenon  of  a  numerical  majority  might  be 
discernible. 

In  their  reliance  on  the  dogmas  of  this  school,  as  in  the 
predilection  for  State  Rights,  there  was  a  remarkable  resem- 
blance between  parties  most  diametrically  opposed  in  action 
respecting  slavery.  The  a  priori  assumptions  upon  which 
these  doctrines  were  based  arc  equally  convenient  to  make  a 
status  natural  or  to  make  it  unnatural ;  would  throw  the  pre- 
enmption  of  law  and  burden  of  proof  with  equal  ease  on  either 
side  of  a  legal  controversy,  and,  as  might  be  required,  either 
carry  the  negro,  as  property,  into  unoccupied  Territories,  or 
invest  him  everywhere  with  the  prerogatives  of  the  citizen. 

That  such  theories  have  been  resorted  to  in  supporting 
contrary  interests  in  the  slavery  question,  even  when  sub- 
jected to  judicial  discussion,  may  appear  from  cases  given  in 
the  following  pages. 

It  would  require  documcntaiy  proof  of  another  class  to 
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show  that  with  these  theories  the  kindred  doctrine  of  a 
"  higher  law,"  by  which  all  positive  law,  municipal  or  consti- 
tutional, private  or  public,  should  be  measured,  not  only  by 
the  judiciary,  but  by  the  individual  citizen,  in  calculating  the 
limits  of  his  obedience,  was  simultaneously  embraced  by  the 
extremists  of  the  respective  advocates  of  both  these  contrary 
or  contending  interests;  while  such  law  has  been  as  easily 
produced,  when  wanted,  on  either  side,  for  attack  or  defence. 
In  the  name  oi  a  "  higher  law,"  the  Acts  of  Congress  prohibit- 
ing the  African  slave  trade  have  been  denounced  before 
Southern  legislatures  and  in  Southern  conventions,  while,  on 
Northern  platforms  and  in  Northern  legislatures,  another  law 
of  the  same  sort  has  been  invoked  to  invalidate  provisions  of 
the  national  Constitution  and  legislation,  whether  State  or 
national,  devised  to  carry  them  into  effect. 

To  a  stranger,  who,  without  knowing  the  history  of  these 
theories  in  weakening  the  popular  perception  of  the  foun- 
dation of  our  civil  institutions,  had  observed  the  apparent 
quietude  with  which  the  first  pretensions  of  seceding  States 
had  been  received,  the  suddenness  and  emphasis  with  which 
the  people  of  the  Northern  States  asserted  their  belief  in 
national  existence  might  seem  political  .inconsistency. 

The  legitimate  consequences  of  such  theories,  when  ex- 
hibited in  State  secession  as  practically  asserted  during  the 
past  year,  must,  sooner  or  later,  have  produced  war,  had  they 
been  the  burden  of  the  Constitution  itself.  Had  not,  by  con- 
scious or  unconscious  misleading,  the  whole  subject  of  the 
foundation  of  government  and  law  become  obscured  in  the 
mind  of  the  people  of  the  Northern  States,  and  had  not  this 
fact  been  observed  and  its  consequences  calculated  upon,  it  is 
probable  that  none  in  the  Southern  would,  at  this  time  at 
least,  have  attempted  to  sever  the  national  unity.    For  this 
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obscuration,  the  legal  profession,  and  more  particularly  the 
judiciary,  are  principally  responsible. 

The  subject  of  constitutional  or  public  law  has  received,  of 
late  years,  but  little  consideration  from  the  profession,  in  com- 
parison with  that  bestowed  upon  it  at  an  earlier  period, — and 
this  though  new  questions  under  that  law  have  been  continu- 
ously presenting  themselves  upon  which  the  earlier  writers 
had  bestowed  little  or  no  attention.  The  fourth  Article  luis 
always  been  an  "  unexplored  part  of  the  Constitution."  The 
received  commentators  have  hardly  touched  upon  its  pro- 
visions. This  volume  may  be  claimed  to  exhibit  the  iirst 
attempt  at  collating  the  various  decisions  bearing  on  the  in- 
terpretation and  construction  of  its  several  clauses,  and  de- 
riving some  general  canons  for  their  application  in  determin- 
ing the  rights  and  obligations  of  private  persons. 

It  has  been  remarked  by  foreign  jurists  that  there  must  be 
a  portion  of  the  private  law  of  the  United  States  wliich  is  like 
international  law  in  its  etiect.  As  this  portion  is  greatly  de- 
termined by  the  clauses  of  the  fourth  Article,  so  it  is  obvious 
that  they  cannot  be  applied  without  judicial  reference  to  the 
principles  of  international  law,  public  and  private,  as  received 
by  all  civilized  nations.  But,  as  yet,  the  judicial  exposition 
of  the  international  or  quasi-international  questions  arising 
under  this  Article  has  not  elicited  any  great  degree  of  admira- 
tion in  any  quarter. 

The  attempt  to  exhibit  these  important  provisions  of  the 
Constitution,  upon  which  some  of  the  leading  decisions  of  the 
American  courts  have  been  founded,  in  connection  with  ele- 
mentary doctrines  of  private  international  law,  is  a  presump- 
tion on  the  part  of  the  writer  for  which  no  excuse  can  be 
oflFered,  if  it  be  a  presumption.  The  understanding  of  these 
clauses  is,  however,  indispensable  to  the  fair  consideration  of 
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the  questions  relating  to  slavery  under  the  Constitution  of  the 
United  States;  and  on  these  soritnmus^  indocti  doctiqite. 

The  doubt  will  naturally  suggest  itself,  whether  the  ques- 
tions discussed  in  this  work  are  not  about  to  pass,  or  have  not 
already  passed,  out  of  the  sphere  of  juristical  discussion,  and 
are  not  now  to  be  determined  by  the  sword.  That  the 
present  volume  should  be  published  under  the  existing  state 
of  public  affairs,  was  certainly  not  foreseen  by  the  writer 
when  the  work  was  begun.  That  these  questions,  in  connec- 
tion with  public  law,  may  be  greatly  modified  by  events 
presently  occurring,  need  not  be  disputed :  qui  viv7*a  verra. 
Every  student  of  the  liistory  of  jurisprudence  knows,  however, 
that  private  law  is  a  very  long-lived  thing ;  one  which  even 
great  revolutions  are  sometimes  ineffectual  to  change.  But 
whatever  its  consequences  on  tlie  law  of  personal  condition 
may  be,  it  is  certain  that  the  opinions  and  decisions  cited  in 
this  work  are  not  the  least  among  the  causes  of  the  existing 
civil  contest. 

New  Yokk,  January,  1862. 
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CORRECTIONS. 


Paob  1,  lines  8  and  2  from  the  bottom  of  the  text,  dele  "  territorial  jurisdictions 

and." 
Pages  219,  220, /or  '*  State"  and  "  States,"  where  they  occur  in  section  681,  read, 

"state"  and  "states." 
Page  234,  in  the  heading  of  the  Chapter,  dele  "  the  subject  oontw ued,"  and  after 

"  PEOvisiONs,"  ifuertf  "  of  the  fiest  and  second  sections." 
Page  286,  lino  17  from  top, /or  "499,"  read,  "409." 

Page  861,  line  19  from  top,  after  "  report,"  ineeri,  "  in  20  New  York  Reports." 
Page  8Y3,  line  19  from  top, /or  "Himsley's,"  read,  "  Helmsley's." 
Page  881,  line  13  from  top,  far  "Ohio.  The  case  is  not  as  yet  reported,"  read, 

"Ohio,  24  Howard,  66." 
Page  446,  lines  12  and  13  from  top, /or  "12  Wendell,  Chief  Justice  Nelson,"  read, 

"  12  Wendell,  311,  Judge  Nelson." 
Page  447,  line  1  of  text,  far  "311,"   read,  "  326,"  and  line  1  of  note,  for  "811," 

read,  "319." 
Page  621,  line  19  from  top,  for  "  3  Wise,  157.     In  this  decision  the  three,"  read, 

"3  Wise,  167,  the  three." 
Page  664,  line  23  from  top,  for  "  Nelson,  Ch.  J.,"  read,  "  Judge  Nelson." 
Page  674,  line  22  from  top,  for  "(1858),"  read,  "(May,  1869)." 
Page  698,  lines  5  and  7  from  the  beginning  of  the  section,  dele  "  demand  or  "  and 

"demandant  or." 
Page  703,  line  1  of  note  2,  for  "Hem8ley*8,"  read,  "  Helmsley's." 
Page  760,  line  1  of  text,  for  "  ten,"  read,  "  nine." 
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CHAPTER   XVII. 

THE  LOCAL  MUNICIPAL  LAWS  OF  THE  UNITED  STATES  AFFECTING 
CONDITIONS  OF  FREEDOM  AND  ITS  CONTBABIES.  THE  SUBJECT 
CONTINUED.  LEGISLATION  IN  THE  OKIGINAL  THIRTEEN  STATES  ; 
THE  STATES  KENTUCKY,  TENNESSEE,  VERMONT,  MAINE,  AND 
THE  DISTRICT  OF  COLUMBIA. 

§  540.  In  making  that  historical  abstract  of  legislative 
action  having  the  character  of  local  municipal  law  in  the 
United  States  which  was  proposed  in  the  preceding  chapter,* 
it  will  be  convenient  to  classify  the  several  States  and  Terri- 
torial Districts  into  three  divisions,  and  present  their  several 
local  statutory  law  in  three  corresponding  chapters. 

1.  The  first  of  these  divisions  will  comprehend  the  original 
thirteen  States,  the  District  of  Columbia,  and  the  four  States 
formed  in  territory  which,  before,  had  belonged  to  one  of  the 
older  States.' 

2.  In  the  second  will  be  classed  the  territorial  jurisdictions 
and  States  formed  in  territory  ceded  to  the  United  States  by 
the  older  States. 

'  Ante,  §§  637-589. 

•  Harcourt  v.  Gaillard,  12  Wheat.,  626 : — at  the  close  of  the  revolution  "there 
was  no  territory  within  the  United  States  that  was  claimed  in  any  other  right 
than  that  of  some  one  of  the  confederated  States." 
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3.  The  third  will  comprehend  the  territorial  jorisdiotioDs 
snd  States  formed  in  territory  annexed  to  the  preceding  divi- 
iions  by  treaty  or  by  conqoest. 

In  this  chapter  will  be  given  the  statute  law  of  the  States 
incltided  in  the  first  division,  arranged  in  the  following  order : 
Virginia,  Ken  tacky  (formed  ont  of  part  of  Virginia),  Mary- 
land, the  District  of  Columbia  (formed  of  part*  of  Virginia  and 
Maryland),  Massachoaettd,  Maine  (formed  of  part  of  Massa- 
chusetts), Kew  Hampshire,  Vermont  (formed  of  territory 
claimed  by  New  Hampshire  and  New  York),  New  York,  New 
Jersey,  Pennflylvania,  Delaware,  North  Carolina,  Tennessee 
(formed  of  part  of  North  Carolina),  South  Carolina,  and 
Georgia. 

§  541.    Leowlatiox  of  thb  State  of  VmoDOA. 

1776,  c.  12,  An  act /or  naval  officers^  Ac.  A  clause  re- 
quires masters  of  vessels  to  take  oath  not  to  carry  away  *^  any 
debtors,  servaata,  or  slaves.'*     9  Hen.  ISO. 

1777,  Ist  Sess.  of  the  Commonwealth,  c.  2.  On  fnltgt- 
m^nU.  A  clause  forbids  the  enlisting  of  negroes  and  mnlattoes 
without  a  certificate  of  freedom,  !♦  Hen.  2S0.  — — ,  c.  3.  An 
act  obliging  "all  free-bom  male  inhabitants  above  the  age  of 
aixtaen  years,  except  imported  servants  during  the  time  of  their 
•ervire^^'  to  take  the  oath  of  allegiance.     lb.  2S1, 

1778,  M  Seas.,  c.  1.  An  act  preventirk^  the  farther  im- 
portatum  of  slaves.  Sec.  1.  That  *'no  slave  or  slaves  shall 
hereafter  be  imported  into  this  Commonwealth  by  sea  or  land, 
nor  shall  any  slaves  so  imported  be  sold  or  bought  by  any  per- 
son whatsoever."  3.  The  slaves  so  imported  shall  become  free. 
4.  Excepts  slaves  brought  in  by  persons  removing  from  other 
States,  provided  they  take  an  oath  of  intention,  &c,;  and  by 
travelers  and  others  ''  making  a  transient  stay  in  this  Common- 
wealth, bringing  slaves  with  them  for  necessary  attendance 
and  carrying  them  ont  a^rain,"  6.  Repeals  so  ranch  of  the  act 
of  1753,  c.  7,  aa  comes  within  the  purview  of  tliis  act.  0  Hen. 
471,  Comp.  Code  of  1819,  An  exception  in  favor  of  South  Caro- 
Una  and  Georgia  during  the  war  in  HS*^,  c.  33,     10  Hen»  504. 

1779,  3d.  Scss,,  c,  1  ;   4th  Sess.,  c,  24  ;   relating  to  taxea, 
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stride  a  specific  poll-tax  on  slaves  capable  of  work.    10  Hen. 

13, 166.     J  c.  30,  laying  a  tax  on  property,  provides  that  it 

shBiII  not  **  extond  to  any  negro  or  mulatto  servant  or  slaves." 

lb.  189,      ,  c.  55.  An  act  d^'clarmfj  who  shall  he  deemrd 

eiiiz^ms  ofiAu  Comm^mwealth,  "That  all  white  persons  bom 
within  the  territory /'  &<'m  ^^hall  be,  ike.  (See  laws  1T83,  1780, 
17^2-3.)  *^  And  all  others,  not  being  citizens  of  any  of  the 
United  States  of  America,  shall  be  deemed  aliens  ;"  provides— 
"The  free  white  inhabitants  of  every  of  tbe  States  parties  to 
the  American  Confederation,  paupers^  vagabonds  and  fugitives 
from  justice  excepted,  shall  be  entitled  to  all  rights,  privileges 
and  immunities  of  free  citizens  in  tliis  Coninionwealtli,  and 
shall  Iiave  free  egress  and  regress  to  and  from  tlic  same,  and 
shall  enjoy  therein  all  the  privileges  of  trade  and  commerce, 
sabject  to  the  same  dntiee,  impositions  and  restrictions  as  the 
citizena  of  this  Commonwealth,'  And  if  any  person  guilty  of, 
or  charged  with,  treason,  felony,  or  other  high  miRlenieanor 
ia  any  of  the  said  States,  sliall  flee  from  justice  and  be  found 
this  Commonwealth,  he  shall,  upon  the  dtinfind  of  the  gov- 
lor  or  executive  power  oi  the  State  frum  wliieh  he  fled,  be 
delivered  up  to  be  removed  to  the  State  liaving  jurisdiction  of 
Ufi  offence."  *    10  Hen.  12(?.     Rep,  by  1783,  c^  IG. 

1781,  Cth  S,  c-  40.  Tax  law.  Sec.  2,  for  a  poll  tax  on 
white  male  persons  above  twenty-one  years,  and  all  slaves.  10 
Ucn.  5iM^. 

1782,  6tli  S,  c.  8.  An  act  for  the  recovery  of  slaves^ 
iffr9e4^  and  otA^r  property  tak^n  hy  the  enemy ^  11  lien.  23. 
^e,  31.  An  act  to  authorise  manvmission  of  slwves^^  sec.  1, 


*  The  4th  of  Ihe  Articlea  af  Conicfleration.  adopted  July  9,  1778,  readf — 
"Tb«  better  to  secore  and  perpetuate  mutual  frieod^^hip  and  intercourse  amont^ 
tha  pcojiir  of  the  diffcn?iit  States  in  this  Union,  the  /r^*  inhabitantM  of  i*(n  h 
(rftK,^<  stmt.*-  riaiipers,  vaffab<md»,  and  fugitives  from  justice  excepted,  shall  lo 
03^  ilogt.8  ana  Immunities  of  free  citiJienift  m  the  severid  States;  and 
th^  Stat4j  shall  hare  free  ingreas  and  regresB  to  and  from  the  same, 
ID  rein  all  the  priFilee:c3  of  trade  and  commerce,  suhjoct  to  the 
Hii  itkma.  and  restrictionfl  ns  the  inhahitanU  thereof  rewpettively, 
Bw»v?<lLnl  Hiat  Hull  restriction*  shall  not  extenil  ho  far  aa  to  prevent  the  removal 
itfpm^rtv  imported  into  any  State  to  any  other  State  of  which  the  owner  ia  an 
lohab&uitr  tc, 

•  Follwwruig  the  t^rma  of  the  4th  Article  of  Coiifedi»rati<m, 

'  Lewb  r.  Fullcrtou  (18n)»  1  Rand.  15,  mitnumi^Hion  in  Ohio  not  valid  hc- 
l«f«fi  natter  and  sIavc  domiciled  In  Virginia,  imlesa  according  to  law  of  Virginia ; 
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autliorizing  raanumiesion  by  will,  adding  that  the  elaves  '^diall 
thereupon  be  entirely  and  fully  discharged  from  the  porform- 
fuice  of  a»iy  contract  entered  into  during  servitude."  (See 
law  of  1805--6,  c,  63,  sec.  10.)  lb,  39.  c.  3:2.  An  a^t  cmicem- 
iny  slaves^  that  if  permitted  to  liire  tbenj&elves  out  tbey  may 
be  suld  by  public  authority,     lb.  59. 

1783,  e,  3.  An  act  concGrning  tlic  emancipation  of  certain 
filaves  wlio  have  served  as  soldiers  in  this  State.     11  lien.  308- 

* -,  c,  16.  An  act  f  07'  the  admiss-ion  of  emigrants  and  declar- 

ing  their  right  to  citizenBhip,  Sec.  1  declares  ''  that  all  free 
persons  born  witliin  the  territory  of  this  commonwealth/*  &c., 
sball  be  entitled  to  all  the  rights,  privileges,  and  advantages  of 
citizens,     Sec.  4  repeals  the  act  of  1779,  c.  55.     lb.  ZllZ, 

17B4|  c.  28.  Amending  the  militia  laws,  sec,  8,  dulies  of 
militia  as  **patrollers''  in  respect  to  negroes,  &c.  11  lien. 
489, 

178&,  10th  S.,  c.  77.  An  act  concerning  slaves.  Sec.  1. 
'*Tliat  no  person  sball  henceforth  be  slaves  except  such  as  were 
so  on  the  first  day  of  tliis  present  session  j  and  the  descend  ants 
of  the  females  uf  tbeni.  Slaves  which  shall  hereafter  be  brought 
into  this  conmionwealth  and  kept  therein  one  whole  year  to- 
gether, or  so  long  at  ditferent  times  as  shall  amount  to  one 
year,  si  rail  be  free/'  Other  sections  contain  ordinary  provi- 
sions of  a  police  nature,  12  Hen.  182.  ^c.^H.  Anat'tdeelar- 

ing  whatpersojw ^hcdl  he  deemed  mulattoes,  *'  That  every  person 
of  whose  grandfathers  or  grand jnothers  any  one  is  or  shall  liave 
been  a  negro,  although,  &c.,  shall  be  deemed  a  mulatto,  and  so 
evtjry  person  who  shall  liave  one  fourth  part  or  more  of  negro 
blood  shall  in  like  manner  be  deemed  a  mulatto."     lb,  184.* 

-,  c.  83.  An  aet  concerning  servants.  White  persons  under 

compulsory  service  are  referred  to.     lb.  190.     -,  c*  S4.  An 

act /or  apprehending  and  securing  runaways,     lb.  192. 

1786,  11th  8.,  e.  10.  An  act  toexplmn^  &q.  Sec.  2,  that 
**  all  free  persons,  born  within  the  territory  of  this  Common- 
wealth, all  persons  nut  being  native  who  shall  have,  &c.,  shall 

bat»  Mosea  f»,  Deniger,  ft  RantL  561.  tlmt  ctnATidpation  by  wiU,  before  17&2.  c.  41^ 
wmi  unUwful.     Fulton  v,  Shaw,  4  Uiind.  6U7,  cuaditiao  Uiat  the  \m\x^  of  the  emfttt- 
cipiit^d  shaU  be  sliivcd  is  void ;  l\w\'  apu  fre©. 
^  See  Oregory  v,  Bmigb,  4  Hand,  iil  l. 
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b€  deemed  citizens  of  this  Commonwealth/'  12  Hen.  2G1. 
,  c.  59»  An  act  direetiny  the  method  of  trying  slaves 

mSi^fff^^  *^*^^  treamn  or  felony.     lb,  345, 

"^  1787,  12tli  S.,  c.  1.  Revenue  act,  sec.  25,  repeals  poll  tax 
on  young  alavee  and  on  freewhite  utalce.  12  Hen.  431.  Other 
act«  mentioning  elaves  as  eiibject  of  ])oll  tax  in  laws  of  1784, 
«e  in  11  Hen.  03,  113,  418,  489.  ,  c.  37.  Stealing  or  Bell- 
ing a  free  person  for  a  slave,  is  made  felony  without  clergy. 
12  Hen.  531. 

1788,  c.  23,  Repeals  so  much  of  the  statute  of  1723,  c.  4, 
©ec  19^  as  declares  killing  a  slave  by  correction  to  be  man- 

fiUlighter  only.    12  Hen.  681.'     ^,  c.  54,  modifying  the  law 

tgainst  the  importation  of  slaves,  in  favor  of  persons  removing 
into  that  part  of  the  State  then  known  as  Kentucky  district. 

^  1792-3,  e.  41/  An  (zet  to  reduce  into  out  the  several  acts 
wr  '  ./  slavts,  free  negroes  and  mulatioes.  1  Shepherd's 
lor:  .on  of  Statutes  at  Large,  122.     Sec.  43.  *'A11  negro 

and  mulatto  Blaves,  in  all  courts  of  judicature  within  thisCom- 
Bumwealtlu  shall  be  held,  taken,  and  adjudged  to  be  personal 
Qilate.''  (Compare  law  of  1748,  c.  2,  in^  voL  I.,  p.  243.)  But 
tlie  next  section  speaks  of  dower  in  elaves.     (1  R.  C,  of  1819, 

p.  431.)     c,  48.  An  art  declarhtg,  &c.     Sec,  1,  that  all 

free  persons  horn  within  the  State  are  citizens.     1  Shep.  148. 

,  c,  (»7,  An  ad  reducing  into  oiie  the  several  ads  cmweniing 

iff  tea  nt^,     lb,  179. 

1793,  c.  22.  An  ad  for  regulating  the  police  of  towns  and 
(a  restrain  the pradiee  of  negi*oes  going  at  large,  1  She]*,  238. 
Another  act  on  this,  lS07,c.  13.  3  Shep. 372,  — ,  e.  23,  An  ad 
t^freffeni  th-e  migration  of  free  negroesand  muhittoes  into  this 
Oomm^nweedth.  1  Sliep.  239.  Directs  that  they  be  ajiprc- 
la*nde<l  and  sent  out  of  the  State. 

1796#  c,  IL  An  act  to  amende  &c,,  (i.  e,  the  act  of  1792, 
c,  41.)  I  Shep.  363.  Preanihle.  **  A\nierea8  great  and  alarm- 
ing nii^hiefs  have  arisen  in  other  States  of  this  Union,  and 
are  likely  to  arise  in  this,  by  voluntary  associations  of  indi- 
viiluats  who,  under  cover  of  effecting  that  justice   towards 

'S«tS<Mitlier^0  ease  {\%ll\  7  Gmtton,  673. 

*Thja  tJie  kilUng:  of  outlawed  slArea  was  not  Uwfal  nfter  thl«  date,  see  5  Tuclcer^i 
BkrbkiDi*,  ITS.  tidte. 


or  ▼nBffnni^ 


lUblj  held  tn  ilmTerj  wUcb  ttm  «0Temgiil7 
•ad  4ely  of  ftociely  ftkme  ^igjbl  la  sfi^  hmve  m  snj 
fnitanegw  beesi  tlie  mMM  of  depriring  miatcffi  of  tbeir  prop- 
ertjm  dxtrntmad  uioIImeib  occanooed  them  htmwjexpmum 
ia  tedfawi  md  mnfoiiBded  Imw-iiiitB,  to  the  end  ihml  m  plaiii 
and  Mfjr  mode  mmj  he  fmctcd  oat  by  Imw  for  tbo  reeovery  of 
ftwdom  wb€re  it  u  miJQsdjr  and  ill^alty  deoied,  aad  thai  aU 
Mob  praetiee»  taajr  in  future  be  made  n^eleai  and  prnthhed.** 
See.  1,  2.  A  petioa  dmming  to  be  ^illegallx  detained  aa 
m  alare  in  the  poMetnoo  of  another/*  mar  make  eomplatnt  to 
a  magiitratc  who  shall  roqnijie  bonda  of  the  person  detaming, 
and  iMign  eonofiel,  Ac.  3.  Penal^  on  any  pefMO  aiding  in 
the  pfotecittion  if  thi!  dnim  to  freedom  is  not  eatablfabed.  -Ml. 
Other  amend  menu. 

1796,  €,  2,  An  arneiitiiug  act^  2  Shep.  11^,  makes  it  law- 
ful for  an  J  citben  of  the  U.  S.  dming  lands  in  the  State,  who 
may  earrj  slaves  into  another  8tate,  to  bring  them  back 
without  incnrring  the  penalties  against  importation,  providod 
he  had  not  Bold  or  hirtsd  out  such  slaves,  and  proirided  always^ 
*•  that  if  any  stieli  slave  or  slaves  be  entitled  to  freedom  under 
the  laws  o(  that  State  to  which  he,  Bhe,  or  they  may  have  been, 
or  shall  hereafter  be  removed,  such  right  shall  remain,  any- 
thing in  this  act  notwitb&taoding/^ 

1797,  c.  4.  An  amending  act,  2  Shep.  77.  Free  persona 
convicted  of  exciting  slaves  to  inBurrection  or  murder  shall 
suffer  death*  Penalty  on  harboring.  Members  of  societies 
for  emancipnting  slaves  disqualified  for  jurors  in  snits  for 
freedom,  Pi*naUie8  on  masters  of  vessels,  &c,  —  ,  c.  23,  con- 
tains a  peimlty  against  negroes,  ifec.,  bond  or  free;  selling 
goods,  &c.     lb.  94. 

1798*9,  c,  6*  lliat  stealing  a  slave  shall  be  punishable, 
capitally.     2  Shep.  HI. 

1800»  c.  43.  Slaves  under  sentence  of  death  may  be  trans- 
ported mit  of  the  United  States.  2  SLep.'i79.  — — -,  c.  70,  against 
slaves  luring  thein^ieUes,  Slaves  admiis^ible  as  witnesses 
against  free  negroes,  &c.  Free  negroes  to  be  registered ;  ope- 
ration of  registry,  lb.  300.  Additional  as  to  registry  is  1802, 
n.    lb,  417.' 
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1801,  c  21.  Agminst  dealing  with  slaTes  on  Tessels.  3 
Sbep.  326. 

1803,  c.  97.  An  act  authorising  ti^  remotal  afdacitsjram 
tke  county  of  Alemndria^  in  the  Di^rid  of  Columbia^  into 
this  Common^tHEltk,^  3  Shep.  76,  c  119.  Declaring  fthat 
shall  be  unlawful  meetings  of  daves.  3  Shep.  lOS.  Secites 
that  it  is  a  common  practice  "^^  for  slaves  to  assemble  in  con- 
siderable nombers,  at  me^ing-honses  and  places  of  religious 
worship,  in  the  nights,  which  if  not  restrained  may  be  produc- 
tive  of  considerable  evil  to  the  community;"  provides  for 
breaking  up  such  and  for  punishment. 

1804^  ell.  Amending  the  last  general  slave  act.  3  Shep. 
123.  Sec.  1.  Provides  punishment  bv  fine  and  imprisonment 
for  canying  slaves  out  of  the  State  ¥rithout  consent  of  owners. 
2.  That  masters  of  vessels  who,  having  slaves  on  board,  shall 
sail  out  of  the  limits  of  the  county,  and  persons  traveling  by 
land  who  shall  protect  or  assist  slaves,  to  prevent  their  being 
stopped,  shall  be  within  the  act.  5.  ^^That  it  shall  not  be  law- 
ful for  the  overseers  of  the  poor  who  may  hereafter  bind  out 
any  black  or  mulatto  orphan  to  require  the  master  or  mistress 

to  teach  such  orphan  reading,  writing  or  arithmetic."   ,  c. 

12.  Amending  and  explaining  the  act  of  1803,  c  119 ;  it 
shall  not  prevent  masters  taking  their  slaves  to  places  of  re- 
ligious worship  conducted  "by  a  regularly  ordained  or  li- 
censed white  minister."    lb.  124. 

1805-6,  c.  63.  An  amending  act,  3  Shep.  251.  Slaves,  if 
brought  into  the  State  and  kept  therein  more  than  one  year, 
shall  be  forfeited  and  sold.  Other  penalty  for  bringing  in 
slaves.  Sec.  10.  That  if  slaves  thereafter  emancipated  shall  re- 
main in  the  State  more  than  twelve  months  thereafter  they 
shall  forfeit  the  right  to  freedom  and  be  sold.  (Act  of  1815-16, 
c.  24,  provides  how  emancipated  slaves  may  remain  in  the 

county  or  corporate  town  on  obtaining  certificates.)    ,  c. 

94.  An  act  regulating  free  negroes,  2  Shep.  274,  prohibits 
their  carrying  fire-arms  without  license. 

1806,  c.  12.  Amending  law  of  1805,  c.  63.  3  Shep.  290. 
Persons  leaving  the  State  with  view  to  return  may  bring  back 

'  See  Law  of  1788. 
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their  slaves ;  rule,  where  the  master's  lands  extend  over  the 
State  boundary.  Owners  in  othor  States  may  employ  .slaves 
to  hring  in  produce  for  sale.  An  act  of  1811,  c.  14,  permits 
citizens  and  residents  of  the  State  to  bring  in  slaves  from  other 
Statet>  &c.,  when  acquired  by  marriage,  inheritance  or  devise. 

1807,  c.  24.  A  penal  law,  dechires  felony  jninishable  with 
death  for  slaves  wilfully  burning  barn,  stable,  &q, 

1812. — An  amending  act  (c.  106  in  suppi  ed.  of  1802  to 
ColL  of  1808)  permits  residents  or  persons  immigrating  to 
bring  their  slaves  born  within  the  Unitrcd  States  ou  condition 
of  producing  certificate,  &c.,  and  provided  that  they  ahall, 
within  three  nioTiths  after  the  importation  of  any  slave,  "ex- 
port a  female  slave,  above  the  age  of  ten  years  and  under  the 
age  of  thirty,  for  every  slave  imported." 

1819. — A  revised  code,'  c.  110,  c.  Ill,  relating  to  servants 
and  slaves,  and  containing  a  digest  of  the  earlier  acts  with 
modifications.  —-,  c.  Ill,  sec.  2,  3,  permit  the  importation  of 
slaves,  born  in  any  part  of  t!io  United  States,  not  convicted  of 
crime.  Code  voL  1,  pp.  421,  422,  where  the  earlier  changes 
of  legislative  policy  are  noted.     See  code  of  1849,  p.  457. 

1820,  c.  32.  An  act  making  it  "law*ful  to  hire  out  free 
negroes  and  mulattoes  for  the  payment  of  their  taxes  and 
levies,"     Code  of '49,  p.  468. 

1822,  c,  22.  An  act  requiring  an  cn-der  of  court  for  the 
sale  of  negro  as  runaway  slave, 

1823-4,  c.  35.  An  act  declaring  penalty  on  free  persons 
for  enticing,  &c.,  providing  for  search  warrants,  and  tliat  slaves 
may  be  confined  by  their  masters  in  the  county  jail,  &c.  By 
act  of  18ti8-Q,  c,  21,  assisting  slaves  to  escape  is  a  misdemeanor 
punishable  with  imprisonment. 

1824-5,  c.  23.  Rape  of  white  by  free  negro,  &c.,  punish- 
able capitally. ,  c.  45.  Punishment  of  free  negroes,  &e.,  for 

larceny,  by  "  stripes,  sale,  transportation,  and  banishment," 
and  snch  person  banished  and  returning  shall  suffer  deatli  as  a 
felon.     Act  of  1827-8,  c,  37,  substitutes  imprisonment  in  the 

*  Ch.  IflS  of  the  samo  code,  aec.  5,  empowers  Uie  governor,  on  tbo  demand  for 
A  lUptiye  from  Justice,  accompanied  1*5'  copy  of  thu  indlctirient^  or  an  affidavit 
eeriiticd  by  the  demanding  executive  to  be  jjcenylne^  t^o  deUver,  ifec.  See  code  of 
Z83i»,  c.  60,  and  code  of  1840,  c.  17,  gg  10»  15. 
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State  penitentiary  for  punishment  by  "  stripes,  transportation, 
and  sale." 

1826-7,  c.  26,  sec.  1-6.  Giving  remedy  by  attachment 
against  the  vessel  where  a  party  has  cause  of  action  against  the 
master  for  carrying  away  slave,  &c.  7,  8.  Sale  of  emanci- 
pated slaves,  for  remaining  in  the  State,  to  be  decided  on  by  the 
court  instead  of  overseers  of  the  poor. 

1830. — An  amended  Constitution.  Bill  of  rights  as  before. 
By  Art.  ITT.  sec.  14,  the  right  of  suffrage  is  limit^  to  whites. 

1830-1,  c.  39.  Amending  the  slave  code.  Sec.  3.  Proliibits 
meetings  for  teaching  free  negroes  or  mulattoes  reading  or 
writing.  4.  Penalty  on  whites  for  assembling  with  negroes 
for  that  purpose.  5.  Penalty  for  assembling  with  slaves  for 
such  purpose,  or  teaching  any  slave  for  pay.  (This,  apparently, 
does  not  apply  to  the  gratuitous  instruction  of  slaves,  nor  pre- 
vent private  instruction  of  free  blacks  by  other  persons  of  color.) 
Codeofl849,  p.  747. 

1832,  c.  22.  An  amending  act,  contains  new  enactments 
against  preaching  by  slaves  and  free  negroes,  and  against  slaves 
attending  any  preaching  of  a  white  minister,  at  night,  without 
written  permission.  3.  "  No  free  negro  or  mulatto  shall  here- 
after be  capable  of  purchasing  or  otherwise  acquiring  perma- 
nent ownership,  except  by  descent,  to  any  slave  other  than  his 
or  her  husband,  wife,  or  children."  (Code  of  '49,  p.  458.) 
7.  Punishment  for  writing  or  printing  anything  advising  per- 
sons of  color  to  rebel,  &c.     Code  of  1849,  p.  746. 

1834,  c.  68.  Amending,  prohibits  the  immigration  of  free 
negroes*  and  provides  for  corresponding  precautionary  and  pu- 
nitive measures,  police  regulations,  &c.     Code  of  1849,  p.  747. 

1836,  c.  66.  An  act  to  stippress  the  circulation  of 
incendiary  publications^  and  for  other  purposes^  recites  : 
"  Whereas  attempts  have  recently  been  made  by  certain  aboli- 
tion or  anti-slavery  societies,  and  evil  disposed  persons,  being 

'  According  to  the  Richmond  Enquirer,  Feb.  21,  1856,  Mr.  William  Church 
haying  been  arrested  for  violating  this  law,  by  bringing  back  to  the  State  the 
woman  Sylvia,  whom  he  had  carried  with  him  to  New  York,  from  Virginia,  where 
she  had  been  his  slave — ^they  having  been  in  New  York  twelve  months, — the  Mayor 
of  Richmond  discharged  the  prisoner  on  the  ground  thAt  the  woman  was  still  a 
fllave.    Compare  the  proviso  in  the  law  of  1796,  c.  2. 
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and  residing  in  some  of  the  non-slaveliolding  States,  to  inter- 
fere with  the  relatioiiB  existing  between  inaBter  and  slave  in 
this  State,  and  to  excite  in  out  colored  population  a  Bpirit  of 
insubardination,  rebellion,  and  in&urrectioTi,  by  dietrihuting 
among  thera,  through  the  agency  of  the  United  States  mail  and 
other  means,  certain  incendiary  books,  pamphlets,  or  other 
writings  of  an  inflammatory  and  mischievous  character  and 
tendency/'  Sec,  1,  declares  the  penalty  of  fine  and  imprison- 
ment  for  any  member  or  agent  of  any  abolition  or  anti-slavery 
society,  *' who  shall  come  into  tlds  State,  and  maintain,  by 
speaking  or  writing,  that  the  owners  of  slaves  have  no  prop- 
erty in  the  saraCj  or  advocate  or  advise  the  abolition  of 
slavery." '  2  Code  of  '49,  p.  745.  Penalty  for  writing,  print- 
ing, or  circulating  works  denying  the  right  of  tho  masters,  and 
enticing  persona  of  color  to  insurrection,  provides  that  post- 
masters  may  give  notice,  &c.,  and  "  that  any  postmaster  know- 
ingly violating  the  provisions  of  this  act  shall  forfeit,"  &c. 
Code,  c.  19S. 

1838,  c.  00.  Enacting  that  free  persons  of  color,  leaving 
the  limits  of  the  State  **  for  the  purpose  of  being  educated," 
shall  not  be  permitted  to  return,  &c.     Code  of  '49,  p.  747. 

1840-1,  c.  72.  A?i  act  to  prevent  the  citizens  of  Wcto  York 
frmn  carry hig  slaves  ovt  ofthh  conunmnvealthy  &c.  Sec.  1,  2. 
Prohibit  the  departure  of  any  vessel  owned  or  navigated  by 
citizens  of  New  York,  or  any  vessel  deiuirting  for  Kew  York, 
and  not  owned  by  a  citizen  of  this  State,  before  having  been 
inepectad,  «Src.  3,  Security  against  violation  of  State  bnv 
required.  4-11.  Ancillary  provisions.  12.  Governor  may 
suspend  the  law  when  notified  that  the  Executive  of  New  York 
will  comply  with  the  demand  referred  to,  and  that  the  law  of 
New  York,  of  May  6,  1840,  entitled  Ati  act  to  ixfnid  M<?  rtffht 
of  trial  by  jury  ^  has  been  repealed."  Tliis  is  amended  in  c.  88 
of  1843,  by  substituting  '"  willingness  of  the  goveraor  of  New 


*  Bacon  v.  The  Comnionw.  7  GmtUu,  602;  as  to  evidence  or  indictment  under 
thie  enuttnicnt.  Common w.  i*,  Barrett,  &  Leijj;li,  665,  the  accused  must  be  proved 
%  member  or  ageat  of  nn  Abolition  ^yr  anti-slavtry  eot  iw'ty. 

•  Preamble  and  resolutioDy,  Miircb  1*7;  1840,  relative  to  tlie  donmnd  by  the  Ex- 
ecutive of  Virginia  opoD  tho  Executive  of  New  Yorlc  for  the  surrender  of  three 
fugitives  from  justice.    See  2  8e ward's  Works,  502-618,  and  postj  ch.  XXV. 
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York  to  surrender  fugitives  from  the  justice  of  this  State,"  for 
the  condition  above  stated.  The  above  acts  are  repealed,  ex- 
cept as  to  the  county  of  Accomac,  by  c.  96  of  1846/  See  the 
present  law  as  to  vessels  generally.  Code,  p.  T30. 

1847-8. — ^A  criminal  code,  c.  2,  sec.  5,  provides  punish- 
ment of  death  for  advising  or  conspiring  with  a  slave  to  rebel, 
&c.  c.  10,  offences  against  public  policy.  Sec.  22-40,  con- 
tain re-enactment  of  fortoer  provisions.  22-24,  impose 
duty,  under  penalty,  on  postmasters  to  give  notice,  to  some 
justice,  of  books,  &c.,  received,  tending  to  insurrection  ;  em- 
powers justice  to  burn  the  same  and  to  commit  the  receiver, 
&c.  34-37.  Various  provisions  against  free  ilegroes  remain- 
ing in  the  State  under  penalty  of  being  sold.  38-40.  Punish- 
ment of  whites  instructing  slaves.    Eev.  Code,  c.  194.* 

1849. — ^Tbe  Revised  Code  in  which  the  existing  law  on 
this  subject  appears  to  be  substantially  re-enacted  in  a  more 
systematic  arrangement ;  with  marginal  references  to  the  origi- 
nal date  of  the  law  and  to  the  cases.'  See  Title  30,  slaves  am,d 
free  negroes^  in  several  chapters,  relates  to  their  general  condi- 
tion. Title  54,  Crimes  and  punishrmnts;  c.  198,  Offences 
against  public  policy^  sec.  22-40, 'and  c.  200,  offences  by  negroes. 
In  c.  3,  sec.  1,  the  right  of  citizenship  of  the  State  is  limited 
to  free  white  persons. 

1861. — A  Revised  Constitution*  preceded  by  the  declara- 
tion of  rights  of  June  12, 1776.  Sec.  V.  art.  19,  provides, 
"  Slaves  hereafter  emancipated  shall  forfeit  their  freedom  by 
remaining  in  the  commonwealth  more  than  twelve  months  after 
they  become  actually  free,  and  shall  be  reduced  to  slavery 
under  such  regulations  as  may  be  prescribed  by  law." 


'  A  negro  slave  is  a  person  against  whom  a  firee  person  may  commit  the  offence 
of  malicious  or  unlawful  shooting,  stabbing,  Ac,  under  the  act  of  9th  Feb.,  1819, 
Carver's  case,  6  Rand.  660.  Doffy  Chappie's  case ;  1  Vir.  Cases  184,  under  an  act 
of  1803. 

'  The  historical  notes  of  the  compilers  are  also  very  valuable. 

•  By  art  20,  "  the  General  Assembly  may  impose  such  restrictions  and  conditions 
as  they  shall  deem  proper  on  the  power  of  slave  owners  to  emancipate  their  slaves, 
and  may  pass  acts  for  the  relief  of  the  commonwealth  from  the  free  negro  popula- 
tion, by  removal  or  otherwise."  21.  "  The  General  Assembly  shall  not  emanci- 
pate any  slave  or  the  descendant  of  any  slave,  either  before  or  after  the  birth  of 
such  descendant.*' 
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1851, — March  31.  An  act  to  facilituU  ths  recovery  of 
fit^iUve  slaves,  1.  Tliat  whenever  a  slave  eh  all  escape  from 
his  owner  or  person  having  him  in  possession,  if  the  county  or 
corporation  court  of  the  county,  wherein  sncli  owner  or  person 
resides,  be  not  in  session^  it  sliall  be  the  duty  of  the  eheriff  or 
sergeantjUpou  request  in  writing  of  such  owTier  or  other  per- 
son or  his  agentj  to  auoimon  a  eonrt  to  meet  forthwith  at  the 
court-house  of  such  county  or  corporation,  to  hear  proof  of  the 
escape  of  such  slave,  and  that  he  owed  service  or  labor  to  tlie 
owner  or  person  aforesaid,  and  to  order  such  proof  to  be  entered 
on  tlie  records  of  such  court,  together  with  a  general  descrip- 
tion of  the  shive  so  escaping,  with  such  convenient  certainty 
as  may  be  pursuant  to  the  provii^ions  of  the  tenth  section  of 
the  act  of  Congress  concerning  persons  escaping  from  the  ser- 
vice of  their  masters,  passed  eighteenth  September,  eighteen 
hundred  and  fift}'.  2;  The  clerk  of  such  county  court  and  the 
sherifF  of  tlie  county  shall  then  and  there  attend  upon  said 
court,  wliich  may  consist  of  two  or  more  justices  of  such 
county,  and  tlie  said  court  when  so  organized  shall  be  a  court 
of  record,  and  may  be  adjourned  from  time  to  time  until  the 
proceedings  are  close<i.  The  sheriflf,  sergcantj  and  clerk  afore- 
said, shall  bo  authorized  to  charge  the  owner  or  person  afore- 
said such  toes  as  are  allowed  by  law  for  like  services,  and  col- 
lect the  same  as  other  fees  are  collected  by  tliem  respectively, 

185 3|  c.  55.  An  act  estiiMishlng  a  cohmization  bfHtrd  ami 
Tfuikmff  an  appropriation  for  the  removal  of  free  rugi'oesfjrom 
the  commonwealths  i,e.  to  Liberia,  and  otlier  parts  of  Africa. 
See,  5  levies  a  poll-tax  on  every  nnale  free  negro  between 
twenty-one  and  fifty-five  years,  to  raise  afund  for  this  purpose. 
(See  the  temporary  act  of  1850,  c.  6,) 

1856,  c.  46.  An  a^t  proindituj  for  ths  voluntary  cnalavt- 
ment  of  the  free  negroes  of  this  Commonwealth,  Allows  ne- 
groes above  the  ages  specified  to  petition  the  courts,  in  order 
to  become  slaves  of  such  master  as  they  shall  designate ;  the 
master  to  pay  into  court  one  half  valuation  of  such  slave,  and 
give  security,  &c.  The  status  of  their  children,  already  burn, 
is  not  affected.  ,  c.  47.  An  actprovidhig  additional  protec- 
tion for   the  stave  property  of  citizens   of  this    Common- 
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wealth.    Relates  to  inapeetion  of  vessels  leaving  the  State,  &c. 

,  c.  48.  Amends  clmptcr  102  of  the  Code,  increasing  tlie 

penalties  for  the  abduction  of  slaves,  &c,   ,  c.  49.  Amends 

chapter  105^  by  increasing  rewards  for  the  arrest  of  rnnaway 

slaves^  including  those  in  other  States.     ,  c.  50.  An  act  to 

prohilnt  eitizens  of  Virffinia  froifh  hiring  their  slaves  in  (he 
District  of  Columbia,  — ,  c.  61,  An  act  to  prevent  the  sale 
qf poisonous  drugs  to  fre^  negroes  and  sla'oes, 

18&8,  c.  29,  Alt  act  providing  for  the  ewpl^nent  of  negro 

convicts  on  the  public  works,    ^,  c.  47-  Amending  Code,  c, 

lOS,  §  4,  (see  laws  1832,  c.  22,  §  3,)  to  read,  '*No  free  negro 
shall  be  capable  of  acquiring,  except  by  descent^  any  slave." 
y  c.  62,  and  1859,  c.  36,  Anieuding  Code,  in  dealing  with 
slaves. 

18B9-60,  c.  54.  An  aot  authorizing  the  sale  of  free  negroes 
into  ''  absolute  slavery  ''  who  are  sentenced  for  oficnces  ^'  pun- 
ishable by  confinement  in  the  penitentiary,'** 

§  542.  LkctIslation  of  the  State  of  Kkntucky/ 
1792,  April  19.  Constitution  adopted  by  Convention.  In 
Art.  3, no  distinction  is  made  between  ^*free  male  citizens"  in 
respect  to  the  elective  franchise.  Art.  12.  A  declaration  of 
rights — contains  no  attribution  of  liberty  as  inherent,  natural,  or 
inalienable.'  Sec.  1  declares  *'all  men  when  they  form  a  social 
compact  are  equal." 

*  Bfiily  et  al.  f.  Poindexter,  14  Grattan,  13'2:  that  sluTes  cnonot  olctt  to  be 
free  under  a  will  dcii'lariixii^  that  they  may  elect  between  being  cDiiiiK-ipnted  or  mAd 
at  public  ouctjon.  bvcfiuse  elnvtifl  have  uo  le^U  capacity  to  choose.  Thia  case,  de- 
cided .Tanuary,  1 858,  may  Im  reft*rri?d  to  as  a  leading  ruse  on  thct  etatuH  nf  i^lavis 
at  till*  pre^mt  time.  Adarna  i'.  Gilliam  (1865^  1  Patton  and  Iie«th,  161,  thai  a 
will  tfivintj  the  choice  to  a  slave  to  Wvi".  with  cither  of  two  person.^  tiientioned,  an 
ho  muy  trom  time  to  time  prefer,  ia  void.  The  law  reeogiilMJs  no  couditiun  betwceo 
slavery  and  freedom. 

*  11H9,  Dee.,  c.  IK.  An  act  of  Virginia /or  thr.  a-ection  of  ike  Dininct  of  Ktu- 
fucktf  *nto  an  imhprndfnt  State  vesta  the  elective  frnxichbe  iu  the  ndult  '*  frt^e 
male  iiihabitaut^,*'  I'A  Hen.  e.  14;  I  G.  d:  D.  673,  An  act  declaring  tim  ct^n- 
%tnt  of  Vitn^cM  that  a  mm  State  in:  fanned  tpithin  th<!  hri*dic(iQn  of  thts  Covtmoi^ 
trralirt  of  Virginia  and  he  admitted  into  thin  Union  hy  the  name  of  the,  State  of  Km- 
turkif,  passed  Feb.  4,  17U1,  recited  the  act  of  Vir;jrinitt,  and  t^jat  "  Whereua  the 
people  of  the  auid  District  of  Kentucky  havt^  petitioned  Congreea  to  assent,"  *tc. 
1  U.  S.  St.  at  L.  18«;  2  B,  <t  D.  IHL  Ko  constitution  for  the  State  had  m  yet 
boen  framed.  A  convention  in  ,lulv.  17^0,  had  voted  iiraanimously  in  fav(»r  of  a 
separation  from  Virginia;  had  fixed  June  1, 17^2,  as  the  time;  and  had  Buthurized 
l)i«i  mf'eting  of  a  convontioti  to  frame  a  State  constitution.     1  Iliidr.  2d  8er.,  208. 

*  By  Art^  IX  tho  logielature  is  declared  to  have  "  no  power  to  paafi  lawa  fbr  the 
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1792. — An  act  to  prohibit  dealing  with  slaveB.  1  Little's 
Dig.,  c,  44. 

1794,— ^n  act  concerning  the  importaiian  and  emanefpa- 
iion  of  slaves.  1  Litt.  c-  161.  This  is  fonnded  on  Art.  9  of  the 
Constitution.  See  1  Litt.  pp.  241-247,  where  also  the  earlier 
statutes  of  Virginia  are  given,  as  showing  the  former  law  of  Ken- 
tuckj,  viz. :  1763,  c.  2  ;  1778,  c.  1 ;  1782,  e.  21 ;  1785,  c.  77,  c. 
78 ;  1786,  e^  58 ;  1787,  e,  37 ;  1788,  c.  54 ;  1789,  c.  45 ;  1790,  e.  2. 

1798. — An  act  reducing  into  one  the  several  acts  concerning 
9eroants^  2  Litt.  c.  3,  is  like  the  laws  of  the  older  States. 

1798. — An  act  redxiciny  mto  ons  the  several  acts  for 
apprehending  and  securing  runaways,  2  Litt,  c.  2.  This  is  an 
act  collected  from  the  existing  Virginia  laws. 

1793. — An  act  to  reduce  into  one  the  seeend  ads  respecting 
iiamsy  free  negroes^  mula^ioes  and  Indians.  2  Litt,  c.  63,  sec. 
1,  That  none  shall  he  slaves,  except  such  as  were  slaves  Oct 
15,  1785,  and  their  descendants.  11.  That  if  any  negro,  or 
mulatto,  or  Indian,  hood  or  free,  shitll  at  any  time  lift  his  or  her 
hand  in  opposition  to  any  person  not  being  a  negro,  &c.,  declared 
punishable,  before  a  justice  ot^thc  peace,  with  thirty  la^hes.^  23. 
Repeals  all  laws  heretofore  in  force  respecting  the  importation 
of  slaves,    25.  Is  against  the  importation  of  slaves  brought  into 


pmiinciptttion  of  slaves  without.  oonflCDt  of  tJie  owners  or  without  fir«t  paying  a 
full  equivalent  in  money/*  nor  **  to  prerent  enii|*rants  to  this  ^itate  from  brin^jlng 
with  them  aucb  persons  a^  are  deemed  slnvea  by  ihe  laws  of  any  one  of  the  United 
States,  iO  long  aa  any  person  of  the  same  age  or  deacription  shall  he  continaed  in 
slavery  by  the  laws  of  this  State;  that  they  nhull  pass  laws  to  permit  the  owners 
of  shives  to  emancipate  them"  with  the  usual  restrictions;  ''they  shflll  have  full 
power  to  prevent  alaves  being  brought  into  this  State  an  raerchandi-K";"  and  "  to 
pnjTont  any  slave  being  brought  into  this  State  from  a  foreign  country/*  or  those 
who  may  have  been  since  Jan.  1,  1789,  or  thereDfter,  irnp^^rted  into  the  United 
States/'  Tbey  are  also  empowered  to  pass  laws  to  oblige  the  owners  **  to  treat 
them  with  humanity,  to  provide  thera  with  neeesaarv  clotliing  and  provisionfi.  to 
abat^iin  from  all  injuries  to  them  eictending  to  life  or  limb/*  and  in  case  of  neglect, 
Ac,  to  have  thetn  "sold  for  the  benefit  of  their  owners/' 

*  Ely  I'.  Thompson  (1820).  8  A.  K.  Marshall  7:^,  this  law,  if  not  repealed  by  a 
later  Ari  on  riots,  Ac,  "  as  it  subjects  the  free  pf*rj<ons  of  color  to  punishment  on 
tbe  onth  of  the  party,  without  trial,  and  without  the  possibility  of  contradicting 
and  disproving  his  statements,  is  agftinst  both  the  letter  and  spirit  of  the  State 
Cdnstitution/*  The  court  sa^-s:  "But  we  are  still  met  by  the  argument  that  free 
persons  of  color  are  not  parties  to  the  political  compact.  Tins  we  cannot  admit  to 
the  oxt,ent  contended  for.  They  are  certainlly,  in  some  measure,  parties.  Although 
they  have  not  every  benefit  or  privilege  which  the  Constitution  secures,  yet  tJiey 
have  many  secured  by  it.  We  need  not  take  the  trouble  of  inquiring  how  far  they 
anj  or  are  not  parties."  The  court  al^o  argues  that  aliens,  though  not  parties  any 
moro,  are  yet  protected  by  the  Bill  of  Kights, 
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the  Uaited  States  from  foreign  countries.  SO.  Tliat  "  no  slave 
shall  be  imported  into  this  State  as  merchandise,"  under  pen- 
alty ;  but  this  is  not  to  extend  to  immi^ants  who  do  not  act  in 
violation  of  sec.  25,  By  see.  28,  slaves  shall  be  deemed  real 
estate  ;  but^  by  sec.  29,  may  be  taken  in  execution,*  This  act 
contauis  a  digest  of  the  pre-existing  law,  and  has,  witli  amend- 
ments, continued  to  be  tiie  main  act.  Amending,  as  to  di^sposal 
of  slaves  by  will,  are  acts  of  1800,  c.  270,  c.  283.  An  act 
of  1$02,  3  Litt.  c*  10,  that  slaves' shall  not  be  pormittod  to  hire 
themselves  out. 

1798-^ — An  act  respecting  the  trial  of  slaves,  2  Litt.  c.  144, 
provides  for  a  jury  before  a  court  of  three  justices.  An  act 
of  1802-3  establishing  circuit  courts^  constitutes  live  jus- 
tices of  the  county  court,  with  a  jury,  a  court  of  oyer  and 
terminer  for  the  trial  of  slaves  for  capital  crimes.  See  also  2 
Litt.  308 ;  3  Litt.  399. 

1799.— A  new  Constitution.  The  Bill  of  Rights  declares 
9iX\freem'jn  equal  when  they  form  a  social  compact.  Art.  2, 
sec.  8,  limits  the  elective  franchise  to  whites.  Art.  8,  sec. 
1,  excepts  negroes,  mulattoes,  and  Indians  from  militia  serv^ice,' 

1801.' — An  act  that  "slaves  brought  into  this  State  for 

'  BftltxeQ  r.  Hall,  1  LitteirH  R.  99.  "  Slaves,  by  nature,  are  chftttels,  notwith- 
statidin^i:  aU  aUtutory  provi»ions  declaring  them  real  estate.**  And  see  CarroU  y. 
Ckinnett,  2  J.  J.  Marsliall,  Ky.  R.  201, 

•  Art.  X.  ftoc.  1,  correspoTidj^  with  Art.  IX.  of  tht?  former.  9eo,  %  providoa  that, 
"  The  General  Assembly  ahall  pass  laws  providing:  tli^t  any  free  nesgro  or  mulatto 
hereafter  immigrating  to.  and  any  ftlaye  hereafter  emancipated  in  and  refuslnf:^  to 
leave  thiB  State,  or  havinp:  left  Bhall  retxrrn  and  settle  within  this  State,  shall  ho 
deemed  ii^nilty  of  felony, and  puniflht^d  by  confinement  in  the  penitentiary  therefor." 
(See act  of  1 807-B,  ace.  3.)  "In  the  prosecution  of  eln^ea for  felonVt  no  inqneet by  a 
grand  jury  ehall  be  necessarv,  bnt  the  proceeding-a  in  such  prosecutions  aball  be 
regulated  by  law,  ext*ept  tliat  the  General  Asaerably  abaU  have  no  power  to 
deprive  them  of  the  privilege  of  an  Impartial  trial  by  ■  petit  jury,**  (See  Jarman 
*,  PatterawD,  7  Munroe,  645.) 

"  An  net  of  18oa  rfxprctinp  fufjiiivfn  from  juxUct,  »  litt  89;  sec.  1,  empowera 
the  Governor  to  delivcp  up  the  per^in  claimwd  when  hid  identity  has  been  deter- 
mined b^  a  jostiee.  Supplemental  is  3  Litt.  S<>:j.  A  new  act  in  18 IB,  5  Litt.  e. 
in '7,  which  Acvolvei:^  on  the  circuit  jud<;ea  the  determination  of  the  identity  of  the 
pcrrfon  demanded.  An  art  of  1820,  Scjh^.  L.  j>.  8fj6,  1h  directed  to  the  cafle  of  a 
demand  from  another  State  for  a  pm'son  who»  on  claim  of  ownerahip.  ahould  have 
removed  from  sncb  Stat<?  another  as  bis  slave  alleged  to  have  eseap^^d  fnnn  him. 
Thi^  act  provides  for  a  deelaion  by  a  circuit  jiidgfe,  whether  the  person  so  rt-moved 
by  the  person  claimed  a«  a  fugritive  from  juatice  was  the  slave  of  the  bitter,  and  on 
that  deciainn  the  person  claimed  by  the  other  Stwti^  Li  to  be  delivered  up  or  di»- 
charj^ed.  M,  &  B.  745.  See  State  of  Ohio  v.  Forbea  and  Armitai^e,  in  3  Western 
Law  Journal  (.luly,  1^46),  p.  370,  An  act  of  1840.  Boss,  Up.  114.  autborizes  the 
•rreflt,  before  demand  made,  of  persons  charged  with  crimes  committed  in  other 
States,    See  1  R.  S.  of  im\\  557,  8, 
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niercliandise,  or  which  shall  be  passing  through  this  State,  by 
land  or  water,"  if  executed  therein  for  felony,  are  not  to  be 
paid  fiir.     2  Litt.  c.  344. 

1808,  c.  13.  An  a<rt  Umiiing  actions  in  (jertadn cases,  2 Dig, 
764,  Keciting  evik  from  dormant  claims  to  freedom,  founded 
on  the  effort  of  certain  acts  of  Pennsylvania  and  Virginia  on 

slaves  formerly  witliin  tlieir  jurisdiction.^     ,  c.  17,  Sess.  L* 

An  act  to  prevent  the  future  migration  of  free  negroes  and 
viulattofls  Inta  this  State,  3  Litt,  501,  Prohibits  the  same 
and  iirovidcs  for  the  sale,  for  one  year  at  a  time,  of  such  as 
may  viohite  the  provlBions  fur  their  departure. 

1810. — An  act  for  the  more  effectual  preomMng  of  crimsSy 
con^piracksf  and  insurrections  of  slaves,  free  negroes  and 
muMtt^es^  and  for  tlieir  letter  gmemtnent.  4  Litt.  c.  235* 
Penatty  of  death  declared  for  conspiracy  to  rebel,  for  poison- 
iug,  for  rape  on  a  wliite.  (R,  S.  p.  038.)  Trustees  of  towns, 
Ed  well  aa  justices,  arc  empowered  to  punish  slaves  for  misbe- 
havior. 

1814* — Amending  the  law  as  to  importation  and  emanci- 
pation. 5  Litt.  p,  293,  Prohibits  the  importation  of  slaves 
except  by  persona  intending  to  settle.  See  additional  acts  in 
1818,  Sess.  L.  p.  638 ;  1833,  Sess.  L.  p.  25S ;  M.  &  B.  1482; 
1841,  lS4a,  8es8.  L.  p.  70 ;  1849,  Sess.  L.  p,  21 ;  R.  S.  C29 

1816. — An  act  giving  owners  a  right  of  action  against 
persons  abusing  their  slaves^  5  Litt.  c.  2G8.     R.  S.  G34. 

1822. — An  act  directing  the  legal  forms  to  be  followed  in 


•  Amy  f,  Th*  Stote  (1822),  1  Litt,  326:— thU  jict  htltl  not  to  viaUte  either  the 
Stat«  rotistitutian  or  of  that  of  the  UoUeti  States.  Tho  question  principoUy 
ctm^'uWtnl  WHS,  wht>  iiro'citiiena  In  view  of  tht*  4th  art,  of  the  CoudtitutioQ  of  the 
Uoitetl  StAtes.  The  nifljuritv  of  the  coart  holdings  that  blacks  cannot  be  citisetifl  ; 
tliui  pJaintiiT  couli)  not  have  Wen  9ueli  in  another  State,  ^  uoless  she  beloiiged  to 
•  Aik»^  of  Aociuty  upon  which,  by  thi'  in^titutionfl  of  the  States,  was  conferrvd  ft 
rii^ht  to  ei^oy  all  the  privile^^s  anv)  immunities  appertaining  to  the  Stat«;*  that, 
from  the  ^uenil  <H)uri!«e  of  leiri^ktion  and  etiitoroarj  law  in  the  sereral  States, 
then?  \*<  a  prosuroptitm  ajrftinftt  any  *u<?h  being  a  citiien  in  any  State.  But  it  wonlcl 
Be«m  that  evidence  mi|:bt  be  ^tveu  in  show  that  it  wus  so.  lb,  334«  MtlU  J.. 
dlasontiuu:.  held  the  plnit.tijf  a  citizen,  if  emancipated  in  PenosylTaoia  before  the 
adopticm  of  the  Tonst,  of  tho  rnitod  Stat*^s,  but  waived  "the  queHi^on  whether 
ai»y  »i»ve  eniAUciputed  in  any  miinncr  tdnce  the  adoptioii  of  the  federal  constita- 

tlok  t'-*   ' ' tiien  becau^t*  horn  here;  and  whether  any  State  can  provide 

for  til  of  ihr^i^  cri'nTures  90  as  to  make  them  citUenii  while  Con- 

n  .  f  uaturaliittUon."  Ih.  M3.  Comp,  Taoey,  Ch.  J.,  19  How.  418. 
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emancipation,  Sess.  L.,  p.  260.  An  act  of  1823,  Seas.  L.  c. 
563,  directs  the  county  court,  on  the  emancipation  of  slavej, 
to  issue  a  certificate  thereof.  Acts  of  1841,  c.  92,  1842,  c.  91, 
require  bond  against  becoming  chargeable,  &c.,  to  be  taken 
thereafter,  in  cases  of  emancipation.* 

1823. — An  act  to  prevent  the  removal  of  persona  of  color 
who  may  he  hound  to  service.  2  Morehead  and  Brown,  1293. 
An  act  of  1825,  Sess.  L.  p.  137,  provides  for  binding  out  poor 
free  children  of  color.     Sec.  4  of  the  same,  that  any  negro 

not  (ilaimed  as  a  sjave  may  get  free  papers.'    .  An  act  to 

prevent  masters  of  vessels  and  others  from  employing  or  remov- 
ing persons  of  color  from  this  State.  Assembly  acts,  c.  (JT5. 
Additional  is  act  of  1827,  Sess.  L.  p.  178.  An  act  of  1831, 
Sess.  L.  54,  enacts  that  ferrymen  on  the  Ohio  river  shall  not  set 
slaves  over  from  this  State. 

1830. — An  act  amending  the  slave  code.  2  Mor.  and  Br. 
1302,  1480,  declares  penalties  for  enticing  away  slaves,*  for 
concealing,pr  assisting  them  in  escaping,  directs  that  slaves,  if 
inhumanly  treated,  shall  be  taken  from  their  masters  and  sold 
to  others.  An  act  of  1840,  Sess.  L.  123,  that  free  negroes,  &c., 
concealing  slaves,  shall  be  punished  by  whipping. 

1834. — An  act  that  free  persons  of  color  convicted  of 
vagrancy  or  keeping  disorderly  houses  may  be  hired  out  for 
three  months.    2  M.  and  B.  1221. 

1836. — An  act  to  secure  the  reward  of  persons  appre- 
hending fugitives,  Sess.  L.  436.    Another  of  1838,  increases 

the  reward  in  such  case,  Sess.  L.  158.    .  An  act  to  prevent 

dower  slaves  being  removed  from  the  State,  Sess.  L.  361. 

1838. — An  act  prohibiting  slaves  from  traveling,  Sess.  L. 
155.* 

'  Ned  V.  Beal,  2  Bibb.  298,  issue  of  a  woman  who  is  by  a  will  to  be  free,  at  a 
fature  time,  born  before  that  time  are  slaves.  But  the  rule  may  depend  on  the 
question  whether  the  condition  of  such  woman  is  still  that  of  chattel  slave  or  of  a 
legal  person  owing  service.  In  the  Roman  law  such  persons  {statu  liberi.  Dig. 
L.  xL  t  8,  §  1)  were  still  res,  to  whom  the  law  of  increase  applied  (VoL  I.  p.  211, 
n.),  but  where  bondage  of  a  legal  person  has  supervened,  tne  doctrine  may  not 
apply.  See  Ruffin,  f.  in  Mayho  v.  Sears,  8  Ired.  226 ;  1  Cobb  on  Slavery,  77,  78, 
and  cases,  and  post,  Del.  law  of  1810,  and  cases. 

*  Gentry  v.  McMinnis,  3  Dana,  882,  all  of  not  less  than  one-fourth  negro  blood 
presumed  slaves. 

*  See  in  2  West  L.  Journ,  233,  case  of  Delia  Webster,  in  1844. 

*  As  to  liability  of  stage  proprietors,  Johnson  Ac.,  v.  Bryan,  1  B.  Mun.  292. 

VOL.  n. — 2 
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1840.— An  act  regulating  proceedings  in  suits  for  freedom, 
Sqss,  L.  172. 

1842. — An  act  requiring  jailors  to  advertise  negroeB 
arrested  as  runaway  slaves,  Sess,  L.  p.  76.  Anotlicr  act  on  tbe 
subject  in  1851,  Sess.  L.  7. 

1846.- — All  act  that  the  enti(^ing  alaves  to  run  away  or 
inciting  to  rebellion  sball  be  puaiehed  by  imprisonment  in  tlio 

penitentiary,  Sess,  L.  p.  21.     .An  act  that  free  negroes 

shall  not  manufacture  or  sell  liquor,  Sees*  L.  54,  R.  S.  of  1S52, 
p.  643,  LawB  of  1856,  Sees,  L,  42,  on  sale  of  liquors,  regulat- 
ing slaves  and  free  negroes, 

1860. — An  act  making  it  a  penal  offence  for  any  other  than 
the  owner  to  give  a  pass  to  a  slave,  Sess,  L.  p.  48 ;  K.  S,  G34. 
* -.  A  new  Constitution.  Art.  11.  sec.  8  limits  elective  fran- 
chise to  whites.  Art.  XIL  a  bill  of  rights.  See.  1.  Declares  the 
equality  of  '*  all  freemen  when  they  form  a  social  compact.'' 
2.  Declares  **  that  absolute  arbitrary  power  over  the  lives,  lib- 
erty, and  property  of  freemen  exists  nowliere  in  a  republic — not 
even  in  the  largest  majority,"  3,  Declares  ''  the  right  of  prop- 
erty is  before  and  liigher  than  any  constitutional  sanction  ;  and 
the  right  of  the  owner  of  a  slave  to  such  slave  and  its  increase 
is  the  same  and  as  inviolable  as  the  right  of  the  owner  of  any 
property  whatever."  4,  **  Tliat  all  power  is  inherent  in  the 
people,'*  &e,,  *'  that  they  have  an  inalienable  right  to  alter, 
reform  or  abolish  their  government  in  such  manner  as  they  may 
think  proper."  In  other  sections  rights  are  attributed  to  all 
'*  persons,"  and  in  others  to  all  *'  cifizens," ' 

1852.^ — Revised  Statutes,  c.  7.  Boats^&c,  See,  3,  Liability 
as  to  escaped  slaves,*  Ch.  03,  Tit.  Slaves^  ru^aways^  free  ne- 
graes^  and  emancipatmn^^  contains  the  substance  of  the  above 
laws.  Art.  11  is  an  enactment  against  immigration  of  free 
negroes,  in  accordance  with  the  constitutional  direction,  pun- 
ishing such  immigrating  negroes  by  imprisonment  on  their 
remaining.  Art  1  declares  *'no  persons  shall  be  slaves  in 
this  State,  except  such  as  are  now  slaves  by  the  laws  of 

*  Art.  X*  correspond*  with  Art  X  of  the  prweding  conatitatloii. 

*  Braclcen  p.  Steamboat  Gulnare,  16  B.  Mimroe,  463, 

*  Caaea  on  emancipation,  m  view  of  going  to  a  free  State, — AnderflOO  ».  CrdW- 
ford,  15  B.  Munroe,  339;  Noon's  v,  Pfttton^a  Adm.,  ib.  588  ;  Smith  v,  Adam,  18  ib. 

ess. 
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this  commonwealth,  or  some  other  State  or  Territory  of  the 
United  States,  or  such  free  negroes  as  may  hereafter  be  sold 
into  slavery  under  the  laws  of  this  State,  and  the  future  de- 
scendants of  such  female  slaves.  2.  Every  person  who  has 
one-fourth,  or  other  larger  part,  of  negro  blood,  shall  be  deemed 
a  mulatto,  and  the  word  negro,  when  used  in  any  statute,  shall 
be  construed  to  mean  mulatto  as  well  as  negro."  3.  Slaves, 
after  this  chapter  takes  effect,  shall  be  deemed  and  held  per- 
sonal estate,  <fec.  Amending  are  1854,  Sess.  L.  163;  1856, 
Sess.  L.  p.  73  ;  1857-8,  p.  5  ;  and  see  R.  S.  of  1860. 

§  543.  Legislation  of  the  State  of  Maryland. 

1776,  Nov.  3.  A  Declaration  of  Rights.  Art  3.  "That 
the  inhabitants  of  Maryland  are  entitled  to  the  common  law  of 
England,  &c.,  &c.  In  Art.  5,  it  is  said,  "  Every  man  having 
property  in,  a  common  interest  with,  and  an  attachment  to  the 
commuirity,  ought  to  have  a  right  of  suffrage."  There  is  no 
attribtttion  of  rights  as  inherent,  natural,  or  inalienable.  In 
Art.  17,  "  Every  freeman  "  ought  to  have  remedy,  &c.  In  Art. 
21,  "  No  freeman  ought  to  be  taken,"  &c.  By  the  Constitu- 
tion, adopted  Nov.  8,  electors  for  delegates  are  "  all  freemen, 
residents,"  &c.  An  act  of  1801,  c.  90,  altering  the  qualification, 
restricts  suffrage  to  whites.     See  1809,  c.  83 ;  1810,  c.  33. 

1783,  c.  23.  An  act  to  prohibit  the  bringing  of  slaves 
into  this  State,  Temporary.  Amending  are,  1791,  c.  57 ; 
1794,  c.  43,  c.  66 ;  a  new  act,  1796,  c.  67. 

1790,  c.  9.  Amending  1752,  c.  1 ;  and  1791,  c.  75 ;  con- 
cerning petitions  for  freedom  ;  both  rep.  by  1796,  c.  67. 

1787,  c.  33.  Against  slaves  being  permitted  to  hire  them- 
selves out.   Suppl.  see  1817,  c.  104 ;  see  Code,  Art  66,  §§  26-31. 

1796,  c.  67.  An  act  relating  to  negroes^  a/nd  to  repeal^  &c. 
Prohibits  introduction  of  slaves  generally,  but  exceptions  as  to 
persons  coming  to  reside.  (Exceptions  are  made  by  many 
public  and  private  acts  of  later  date.  See  1797,  c.  15  ;  1798, 
c.  76;  1812,  c.  76;  1813,  c.  55;  1818-9,  c.  201.)  Sec.  5. 
Against  voting,  &c.,  by  slave  manumitted  since,  &c.,  and  re- 
ceiving their  evidence  against  whites.  12,13.  Repeal  1752,c.l, 
and  allow  manumission  by  will.     14.  "  Whereas  it  is  contrary 
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to  tlie  dictates  of  humanitj  and  the  principles  of  tlie  CTliristian 
religion  to  inflict  per&onal  penalties  on  children  for  the  oftence 
of  their  parents,"  «fcc*,  repeals  law  for  the  servitude  of  the  issue 
of  certain  -*  inordinate  copuhitioiis,"  (See  antt\  laws  of  1715, 
c.  44;  1728,  c.  4.)  Other  sectionB  contain  regulations  com- 
mon in  slaveholding  States*  Tlie  last  enumerates  and  repeals 
several  acts  passed  since  1783  on  the  subject,  Tliis  has  been, 
with  many  amendments,  the  leading  statute.  Supplemental 
are  1804^5,  e.  90;  1805,  c,  66,  e.  SO;  1806-7,  81 ;  1807,  c,  164. 
1801^  c.  109.  Slaves  are  allowed  to  give  evidence  against 
free  negroes  charged  w^ith  stealing.  Amends  1751,  c.  14,  s.  4  ; 
confirmed  by  1808,  c.  81.  (By  Code  of  1860,  Art.  36,  §§  1,  3, 
negroes^  slaves  or  free,  are  competent  against  negro,  &c. ;  but 
never  against  whites.) 

1802-3,  c.  96.  Kelating  to  runaway  servants  and  slaves ; 

amended,  by  1810,  c.  63  ;  1817,  c.  112,  so  as  to  guard  against 

negroes  being  sold  for  expenses  when  not  claimed  as  slaves, 

1804-5,  c.  00.  Punishing  runaway  negro  servants  for  years 

,by  extending  their  time.     (On  runaways,  see  Code,  art.  66,  §§ 

'  3-1 L) 

1B05|  c,  66.  Restricts  the  issue  of  certificates  of  freedom. 

,  c.  80.   To  prevent  free  negroes  selling  corn,  wheat,  and 

tobacco  without  lieenBC. 

1806,  c.  56,  To  prohibit  the  immigration  of  free  negroes. 
Siicli  persons  not  leaving  on  notice  may  be  sold  for  time  to  pay 
expenees;  not  to  extend   to  negroes  employed  in  navigating 

vessels,  and  wagoning.   (See  Code,  art.  ^^^  §§  44, 51.)   ,  c. 

81.  Net^roes  not  to  have  gnns,  iSrc,  and  for  apprehension  of 
runaways  ;  See  1833-4,  c.  111  ;  1S34-5,  c,  160;  and  Code,  art. 
60,  §  22. 

1808-9,  c.  81.  Snppl.  to  1715,  c.  44.  Adinits  testimony  of 
slaves  in  prosecution  of  free  nc^groes* 

1309,  c.  83.  Elective  franchise  restricted  to  *'  free  white 

male  citizens,"  (confirmed  by  1810,  c.  33.)   ,  c.  138  on  crimes, 

&c.,  sec.  2,  death  pemilty  for  slaves  or  wliftes  with  them  raising 
rebellion  ;  imprisonment  for  years,  for  coTispiracy.  21.  Value 
of  slave,  executed  or  imprisoned,  to  bo  paid.  (A  snppl.  act 
^f  i«18-9,  c.  107,  substitutes  w^hipping  and  transportation  for 
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imprisonment.    See  also  1819-20,  c.  159.)    ,  c.  171.  The 

condition  of  the  issue  bom  of  female  slaves  daring  limited 
servitude,  to  be  slaves,  if  not  otherwise  regulated  by  the  manu- 
mittor  of  the  mother.' 

1810|  c.  15.  Eelating  to  manumissions  and  to  protect 
slaves,  who  are  such  for  a  limited  time,  from  being  sold  out  of 
the  State.  See  1817,  c.  112 ;  1824-5,  c.  85,  171,  of  like 
purpose.  ,  c.  63.  For  the  free  disicharge  of  negroes  impris- 
oned as  runaways,  when  not  claimed,  &c.     See  1817,  c.  112. 

1814-6,  c.  92.  Repeals  1728,  c.  4. 

1817,  c.  227.  For  the  protection  of  owners  in  certain 
counties,  also  1820-1,  c.  88,  containing  ordinary  provisions. 

1818-9,  c.  157.  (Suppl.  to  1809,  c.  138.)  Punishment  for 
enticing  slaves  to  run  away.  Suppl.  is  1827-8,  c.  16, ;  c.  208, 
limiting  the  use  of  jails  by  private  owners. 

1821,  c.  240.  Substitutes  whipping  as  a  punishment  of 
slaves,  instead  of  cropping  the  ears,  as  by  1723,  c.  16. 

1826-6/  c.  93.  Free  negroes,  instead  of  being  imprisoned 
for  crimes  are  to  be  whipped,  or  may  be  sold  for  slaves  for 
term  of  years,  to  be  taken  from  the  State;  by  1826-7,  c.  22S^, 
§9,  are  to  be  imprisoned  and  then  banished  under  penalty  of 
being  sold  as  slaves  for  term,  &c. 

1831-2,  c.  281.  An  act  relating  to  the  people  of  color  in 
this  State^  providing  a  board  of  managers,  fund,  ifec,  for  the 
removal  of  free  people  of  color  to  Liberia,  in  connection  with 
the  State  Colonization  Society.  Suppl.  are  1832-3,  c.  145 ; 
c.  296,  c.  316.' 

1831-2,  c.  323.  An  act  relating  to  free  negroes  and  slaves. 
Forbids  introduction  of  slaves,  either  for  sale  or  residence,  and 
the  immigration  of  free  negroes  (see  Code,  art.  66,  §§  44,  51) ; 
imposes  many  disabilities  on  the  resident  free  people  of  color, 
and  contains  provisions  tending  to  their  removal  and  to  induce 
emigration  to  Liberia.  Tliis  was  the  leading  act,  amended  by 
laws  of  1832-3,  c.  40;  c.  317,  which  combine  the  exceptions 

*  See  ante,  p.  17,  note  1. 

*  From  1821  to  1826  Resolutiona  were  yearly  passed  by  the  legislature  on  the 
grievance  in  the  encouragement  given  in  Pennsylvania  to  the  escape  of  slaves. 

*  It  may  be  proper  to  observe  here  that  the  Am.  Colonization  Soc.  is  merely  a 
private  corporation  under  the  law  of  the  State. 
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to  the  proLibitian  against  the  infcroiiuction  of  slaves.     Snpplc 
nicntary  are,  1833-4,  c.  8T ;  c.  224;  1834-5,  c,  75;  c.  124 J 
c.  284;'  1835^,  e.  61,  c.  200  b.  3,  c.  325,  c-  329;   1838-9, 
69 ;  1839-40,  c.  15,  c.  35,  c,  36,  c.  38;  1841-2,  c.  272,  c.  323- 
1842-3,  c.  163,  c.  213,  c.  279,  sec.  3,  4,  c.  281 ;  1845-6,  c.  94 
c.  105,  i\  153  ;  1846-7,  c.  166,  c.  355. 

1833-4,  e,  224.  Extending  tbo  time  of  mnawajfl,  if  slavi 
for  limited  periode,  SuppL  1845,  c.  105.  See  PatterBon 
Crooktjlianks.     7  Gill,  211. 

1835-6,  c.  325.  Makes  the  printing  of  papers  calculated 
excite  and  create  discontent  among  the  people  of  color  a  felony, 
and  *'  high  oflence  against  the  soprernacy  of  this  State/' 

1836-7,*  c.  150.  Against  the  na\ngation  of  vessels  under 
the  sole  command  of  negroes,  &c.,  extended  by  law  of  1837-^^- 
c.  23,  and  of  1S53,  e.  446.     See  Code,  Art.  66,  sec.  67. 

1838-9,  c.  63.  An  act  to  provide  for  the  recapture  of fugi^ 
live  shwc^y  enacts  that  the  running  away  of  a  slave  into  any 
State  or  the  District,  shall  be  felony  ;  on  conviction,  the  slavoj 
to  be  sold,  purchaser  being  bound  to  remove  him.  (Code,  An 
30,  §§  174, 175.)  Sec.  4.  ^*  That  on  evidence  of  the  escape  it  shall' 
be  the  duty  of  the  governor  to  demand  sucii  slave  from  thi 
chief  executive  authority  of  any  State  or  Territory  into  whicl 
such  slave  may  have  escaped.^'    Re-enacted  in  substance,  byj 
law  of  1^47-8,  0.  309.    See  case  of  Mark,  in  Rollin  C.  Hi 
on  Habeas  Corpus,  &e.»  p.  601,  ^nApo^t  ch.  xxv. 

1841-2,*  c.  273,  Making  it  felony  for  a  free  ne^o  "  to  call 
for,  demand «  or  receive,"  abolition  papers,  ifcc.,  and  makes  it  a 
duty  of  grand  juries  to  examine  the  postmasters,  &c. 

1842-3/  c.  163.    Supplementary  to  the  last;  authorizes 
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*  Tbv  Uw  I8S6-7.  c,  197.  IS  An  met  H  ammd  thi  Ctmtiihdiom mrndfanm  «f  ftm- 
^f  ik*  State  a/  Afmtmnd,  to  be  efiecttiBl  if  eoafirmed  by  Um  Geiiind 

ably  mUer  the  next  dectiotL  St4X  3S.  Tba&  the  relatkon  of  micter  and  iSmw% 
sM)  not 'be  Abolkbed  ex«e|«  bj  m  bUI  pmsae4  wilb  certain  farfDAtitaaftp  "  Mr  then, 
wfthoQi  foU  oompeiuatioB  to  the  mnster  for  the  ^topertj  of  which  he  shall  be 
thereby  ilepriTmL 

'  A  rp{«ort«  with  re«Qliitlaa%  «f  Apt^  8.  1841,  rrktc*  to  the  ooBtrorcrty  be^ 
tveen  New  Y«i%  «ii4  Vb^^mift  tt&pokiag  fa^lkwm  fr«ai  JBrtitt^  cqfpoHl*^  tha 
xnm  ol  YlcgintA. 

•  A  r«iJtttioa  of  Feb.  2S,  ISiS^deDMB  the  power  of  OoB^rcM  to  dbo&h  •l«T«x 
hi  the  Ditflnct  of  Colaaihia;  argi^ng  from  raerraHiMO  node  ia  tho  dcodt  «f  tt*^ 
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justices  to  search  any  free  negro  or  mulatto  suspected  of  having 
"  abolition  papers,"  &c.,  "  using  as  little  violence  to  the  feelings 

of  sjich  free  negro  or  mulatto  as  is  compatible,"  &c.    ,  c. 

281.  An  act  to  prohibit  the  formation  and  assemblage  of  secret 
societies  of  negroes.  See  Code,  Art.  66,  §§  58-66 ;  Art.  30, 
§§  146-150.* 

1846-6,  c.  340.  Recites  that  in  case  of  slaves,  "  trans- 
portation or  banishment  is  no  adequate  punishment  for  the 
higher  grades  of  offences,"  &c. ;  enacts  punishment  as  of  other 
persons,  reimbursement  of  owners,  &c.  Supplemental  is, 
1849-50,  c.  124.  But  sale  and  transportation  of  negroes  for 
crimes  is  restored  by  Code,  Art.  30,  §§  194-200. 

1846-7,  c.  27.  Removes  the  distinction  made  by  sec.  2  of 
c.  13,  of  the  act  of  1717,  between  "  persons  professing  the  Chris- 
tian religion  and  those  not,"  &c.,  and  enacts  "  that  no  negro 
or  mulatto  slave,  free  negro  or  mulatto,  or  any  Indian  slave  or 
free  Indian,  natives  of  this  or  the  neighboring  States,  be  ad- 
mitted and  received  as  good  and  valid  evidence  in  law  in  any 
matter  or  thing  whatsoever  that  may  hereafter  be  depending 
before  any  court  of  record  or  before  any  magistrate  within  this 
State,  wherein  any  white  person  is  concerned." 

1849,  c.  165.  An  act  to  repeal  all  laws  prohibiting  the  in- 
Production  of  slaves  into  this  State^ — with  exception  of  slaves 
convicted  for  crimes.  Penalties  for  bringing  and  buying  such 

slaves.  (See  1  Code  of  1860,  p.  450.) ,  c.  296.  Criminal  law  ; 

new  penalties  for  enticing  slaves  to  run  away. 

1861,  May.  A  new  Constitution,  adopted  in  Convention.* 
Decl.  of  Rights.  Art.  1.  Declares  that  "all  government  of 
right  originates  from  the  people,  is  founded  on  compact  only," 
&c.,  and  that  the  people  have  always  the  power  to  alter,  &c. 

'  A  resolution  of  Feb.  28, 1844,  for  application  to  Congress  for  a  law  making 
the  rescue  of  fugitive  slaves  a  criminal  offence. 

I  Compare  the  alteration  of  the  Constitution  by  the  legislatiYe  act  of  188Y,  c. 
197.     See  opposite  note  1. 

Art  21  of  this  Bill  of  Rights  declares,  "  That  no  free  man  ought  to  be  taken 
or  imprisoned,**  (fee,  but  "  tl^t  nothing^  in  this  article  shaU  be  so  construed  as  to 
prevent  the  legislature  from  passing  all  such  laws  for  the  government,  regulation, 
aftd  disposition  of  the  free  colored  population  of  this  State  as  they  may  deem  neces- 
sary." Art  III.  sec.  43,  in  the  Constitution.  "  The  le^ature  shall  not  pass  any 
law  abolishing  the  relation  of  master  and  slave  as  it  now  exists  in  this  State." 
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Art  5.  **  EvCTT  free  white  male  citizen  Laving  the  qoalific 
tions  prescribed  by  tlie  ConstitntioD,  onght  to  have  the 
of  suffrage,"    The  CoDstitution,  Art.  L  sec.  1,  limits  theA 
chiae  to  "  free  white  male  perBone/' 

1864^  e.  2TS.    An  act  imposing  restrictions  on  free  1 
and  their    -•  ^  -era  in  their  contract  for  service.    See  Codc,-^ 
Art.  66, 

185B|  c-  SOT-  An  ad  to  prevent  strives  from  gaining  their 
freedom  in  certain  eates.  Sec,  1.  When  freed  under  condition, 
undo"  deed,  or  will, — condition  must  first  be  fulfilled.    2.  To 

be  manamitted  onlj  between  certain  ages.    ,  c.  356.     An 

act  to  prevent  fre^  npgroe^  and  slaves  from  having  ar  tmng 
haaU  on  the  Potomac  river, 

1860,  e,  32!^,  Amending  the  Code  of  Public  General 
Laws.'  Art.  65,  gee.  42-46.  '*  Bv  adding  thereto  certain  new 
sections  prohibiting  manumission  of  negro  slaves,  and  author- 
izing free  negroes  to  renounce  their  freedom  and  become  slaves." 
Tile  children  under  five  years  of  a  woman  making  such  choice 
are  to  be  slaves ;  if  above  five  years,  to  be  bound  out.  See 
Code^  art.  66,  §  43,  ,  c.  232.  A  local  act  for  the  princi- 
pal eountiea  gives  tliem  power  to  accept  more  stringent  regu- 
lations of  free  negroes. 

§  544.  LKaisLATioN  of  the  District  of  Coluiibia  :  * 
1790.    An  act  for  estaMtshing  the  temporary  andpermor 


^  Bark«  i',  JcK^.  0  GUI  k  Jcihnfl,  1 36.  In  Mantiand  n  neero  ia  preMimed  to  be  » 
fllftTe,  and  m  suit  for  freodofs  most  pro^e  deicc^tit  frutn  fh^e  Anetttor^  or  muntniilft- 
doo.     Aieo,  Halt  r.  )lul]in,  h  llnr.  ^  Juhnn.  190. 

*  In  tills  cmlp,  pti!»H-h*-d  \H^\  no  title  Blmt9  appear  The  law  re8pe«tiii|^ 
alATes  is  under  iIm  't*§.  Art  66,  Sec  1*  u  worthy  of  uoie  for  iu  phnk- 
•coloant*,  *'Smn'  -n  held  in  ulaTerj  aa  the  property  of  their  oimert 
j^p.  *»  ..s:  .  1^^  ihtfreijf,  and  are  ajjd  luav  be  hereafter  held  in  alaverr 
a^  ;  uwjM'Tn  ;  «nd  ev(§ry  owrner  «»f  »iioh  nt»fn"'^  is  entitled  to  his 
BLT  -  -  .-  ''u*^  life  of  Bueh  oe^ro,  except  in  cases  where  such  ne^^ro  can 
show  thai,  by  the  j^ant  or  de^-ige  of  the  owner,  or  tome  former  owner  of  auch 
nctffro,  or  his  or  her  maternal  ADoefltcir.  a  shorter  period  of  service  has  been  pre. 
•cHbed/* 

*  The  lecrtaUtiri^  pow«r  of  Coogreaa  ia  derived  from  the  proTision  in  Artw  1, 
Hvr   "      '    'i    ronatitBticm,  **  Coofifress  shall  have  power  •  •  to  exercise  exclosive 

]u^  '  al)  VAW^  whataoevef  o%'er  sncli  district,  not  exceeding'  ten  miles  aqtiore. 

as  ••'-'"  '  f  r*^rticttlar  SUtos  and  the  aoceptnnce of  Cong^ress,  become  the 

6t  1  '^  United  Stalea.'*     The  residue  of  the  paragraph  i», — "  and 

%»'.  ■  y  OTer  nil  places  purchased  by  the  consent  of  the  legiala- 
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nent  seat  of  the  government  of  the  United  States.  I.  Stat.  U.  S. 
130,  sec.  1.  "That  a  district  of  territory  not  exceeding  ten 
miles  square,  to  be  located  as  hereafter  directed,  on  the  river 
Potomac,  at  some  place  between  the  mouths  of  the  eastern 
branch  and  the  Connogocheque,  be  and  the  same  is  hereby  ac- 
cepted for  the  permanent  seat  of  the  government  of  the  United 
StSiteB^  j>rovided  nevertheless^  that  the  operation  of  the  laws  of 
the  State  [Md.]  within  such  district  shall  not  be  affected  by 
this  acceptance  until  the  time  fixed  for  the  removal  of  the  gov- 
ernment thereto,  and  until  Congress  shall  otherwise  by  law 
provide."  An  amending  act  of  1791, 1.  St.  U.  S.  214,  includes 
Alexandria  town  and  county  from  Virginia  in  this  act.*  Ketro- 
ceded  in  1846. 

1801. — An  act  concerning  the  District  of  Cohimhia^  II. 
St.  U.  S.  103,  sec.  1,  that  the  laws  of  Virginia  and  Maryland 
respectively  shall  continue  in  force  in  the  portions  of  the  Dis- 
trict ceded  by  them.    .  A  supplementary  act,  11.  St.  TJ.  S. 

115,  sec  6,  "  that  in  all  cases  where  the  constitution  or  laws  of 
the  United  States  provide  that  criminals  and  fugitives  from 
justice  or  persons  held  to  labor  in  any  State  escaping  into 
another  State  shall  be  delivered  up,  the  chief  justice  of  the 
said  district  shall  be  and  he  is  hereby  empowered  and  required  to 

ture  of  the  State  in  which  the  same  shall  be,  for  the  erection  of  forts,  magazinea, 
arsenals,  dockyards,  and  other  needful  buildines."  But  mere  purchase  of  title  for 
these  purposes  does  not  g^ve  jurisdiction  to  3ie  United  States.  Story's  Comm.  § 
1227  and  citations.  Cohens  v.  Virginia,  6  Wheat  424,  and  Story* 8tk>nim.  §§  122S- 
1235,  is  a  leading  case  on  the  nature  of  the  power  of  Congress.  It  is  therein  held 
that  the  legislation  of  Confess  for  the  District  is  not  like  that  of  a  territorial  legis- 
lature, local  in  its  extent,  bat  is  the  act  of  the  legislature  of  the  Union;  and,  it 
would  seem,  has  national  extent  while  derived  from  national  authority,  or  that  Con- 
gress may  give  it  that  extent.  The  question  might  occur  in  connection  with  the 
subject  of  this  treatise,  if  Congress  should  enact  a  law  determining  the  status  of 
persons  within  the  District,  whether  snch  law  had  beyond  the  District  any  greater 
effect  than  a  State  law  would  have.  It  seems  too  that  the  status  of  persons  within 
the  District  rests  now  on  national  authority ;  ns  much  so  as  if  it  had  been  tbere 
established  by  an  act  of  Congress.  The  doctrine  of  Cohens  v.  Virginia  would  also 
require  the  law  of  the  District,  the  forts,  <fec.,  to  be  classed  with  municipal  law, 
haying  national  authority  and  national  extent^  in  that  distribution  of  the  Ifynrs  of 
the  U.  S.  which  was  made  arUtf  Vol.  I.  p.  455,  or  that  it  should  be  separately 
classed  as  a  law  haying  local  or  national  extent,  according  to  circumstances. 

Confess  has  entire  control  over  the  District  for  eyery  purpose  of  goyem- 
ment.  There  is  no  division  of  powers,  as  between  the  general  and  a  State  govern- 
ment, Kendall  v.  the  U.  S.  12  Peters,  524. 

*  The  cession  of  the  Maryland  port  of  the  District  was  made  Dec.  23,  1783 ;  of 
the  Virginia  portion,  Dec.  8, 1781>. 
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cause  to  be  appreliended  and  delivered  up  mioh  criminal  fugi- 
tive from  justiec  or  person  fleeing  froui  serviee  as  tlie  case  may 
be,  who  Bhall  be  found  within  the  District,  in  the  same  manner 
and  under  the  same  regulationB  as  the  executive  authority  of 
the  sevural  States  are  recjnired  to  do  the  Bame;  and  executive 
and  judicial  officers  are  hereby  required  to  obey  all  lawful 
precepts  or  other  process  issued  for  that  purpose,  and  to  be  aid- 
ing and  assisting  in  such  delivery," 

X802.— An  amending  act,  11,  Stat,  U,  S,  193,  sec.  7,  that 
no  part  of  the  laws  of  Virginia  and  Maryland  to  be  in  force 
in  the  District  *' shall  ever  be  construed  so  as  to  prohibit  the 
owners  of  slaves  to  hire  them  within,  or  remove  tlicm  to  the 
said  district  in  the  same  way  as  was  practised  prior  to  the 

passage*   of  the  last  act/'      .  An  act  incorporating  the 

inhabitants  of  Wasliington  C'ity,  IL  Stat,  195,  sec.  2,  confines 
the  ballot  to  tree  whites.  (1804,  a  Bupplemeutary  act.)  There 
is  no  mention  made  of  slaves.  Sec.  6.  Among  the  powers  of  the 
corporation— '' to  restrain  and  prohibit  the  night  and  other  dis* 
orderly  meetings  of  slaves,  free  negroes,  and  mulattoes,  and  to 
punish  such  slaves  by  whipping  not  exceeding  forty  sti'ipcs,  or 
by  imprisonment  not  exceeding  six  calendar  months  for  any 
one  otieiice,  and  to  punish  such  free  negroes  and  mulattoes  for 
such  oifences  by  fixed  penalties,  not  exceeding  twenty  dollars  for 
any  one  offence  ;  and  in  case  of  inability  of  any  such  free  negro 
or  mulatto  to  pay  and  satisfy  any  such  penalty  and  costs  thereon, 
to  cause  sucli  free  negro  or  mulatto  to  be  confined  to  labor  for 
sueh  reasonable  time,  not  exceeding  six  calendar  months,  as 
may  be  deemed  equivalent  to  sueh  penalty  and  costs." 

l8lZ.—An  act  to  amend,  &c.  II.  Stat.  F.  S.  755,  sec.  9. 
"That  hereafter  it  shall  be  lawful  for  any  inhabitant  or  inhab- 
itants in  either  of  the  said  counties,  [of  Washington  and  Alex- 
andria,] owning  and  possessing  any  slave  or  slaves  tlierein,  to 
remove  the  same  from  one  county  into  another  and  to  exercise 
freely  and  fully  all  the  rights  of  property  in  and  over  the  said 
slave  or  slaves  therein  which  would  be  exercised  over  him,  her 
or  them^  in  the  county  from  whence  the  removal  was  made^ 

»  But  aee  Butler  v,  DutiiU»  4  Gr^nch,  167,    Lee  v,  Lee,  8  Peters,  44, 
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anything  in  the  legislative  acts  in  force  at  this  time  in  either  of 
the  said  counties  to  the  contrary  notwithstanding/^* 

1831. — An  dot  for  the  punishment  of  crimes  in  the  Dis- 
trict of  GolumUa.  IV.  St.  U.  S.  448,  sec.  16-18,  speak  of  slaves 
being  punishable  as  therein  provided,  though  concluding  with, 
"  provided  that  this  act  shall  not  be  construed  to  extend  to 
slaves."  17.  Declares  the  offence  of  carrying  off  free  negroes 
with  intent  to  keep  or  sell  as  a  slave,  punishable  with  fine  and 
imprisonment. 

1846. — ^An  act  to  retrocede  Alexandria  county  to  Virginia. 
IX.  St.  U.  S.  35.  Sec.  3.  That  the  existing  jurisdiction  and 
laws  shall  continue  until  Virginia  shall  provide  by  law  for  the 
extension  of  her  "jurisdiction  and  judicial  system."  4.  Re- 
quires the  assent  of  the  inhabitants  to  the  retrocession. 

1850,  Sep.  20.  An  act  to  suppress  the  slave  trade  in  the 
District  of  Columbia^  IX.  Si.  U.  S.  467.  j5ai^,&c.,"  that  from 
and  after  the  first  day  of  January,  eighteen  hundred  and  fifty- 
one,  it  shall  not  be  lawful  to  bring  into  the  District  of  Colum- 
bia any  slave  whatever  for  the  purpose  of  being  sold,  or  for  the 
purpose  of  being  placed  in  depot,  to  be  subsequently  transferred 
to  any  other  State  or  place  to  be  sold  as  merchandise ;  and  if 
any  slave  shall  be  brought  into  the  said  District  by  its  owner 
or  by  the  authority  or  consent  of  its'  owner  contrary  to  the 
provisions  of  this  act,  such  slave  shall  thereupon  become  liber- 
ated and  free.  2.  And  be  it,  &c.,  that  it  shall  and  may  be 
lawful  for  each  of  the  corporations  of  the  cities  of  Washington 
and  Georgetown,  from  time  to  time  and  as  often  as  may  be 
necessary,  to  abate,  break  up,  and  abolish  any  depot  or  place 
of  confinement  of  slaves  brought  into  this  District  as  merchan- 
dise, contrary  to  the  provisions  of  this  act,  by  such  appropriate 

^  See  the  act  of  Congress  of  1801,  and  the  Maryland  law  of  1796,  agiunst  im- 
portation.    Also,  Lee  v.  Lee,  8  Peters,  44. 

*  One  of  the  so-called  Compromise  Acta  of  1850.    See  vol.  L,  668. 

*  So  &r  as  I  am  aware,  this  is  the-  only  act  of  le^slation  where  this  pronomi  is 
thus  used,  where  "  his  or  her  "  is  employed  in  the  State  laws. 

A  compilation  by  W.  G.  Snethen,  1848,  is  entitled  The  Black  Code  of  the  District 
There  is  no  general  Coefe  for  the  District.  A  code  prepared  by  Jnd^  Cranch,  under 
authority  of  Congress,  April  29,  1816,  was  published  1819,  though  never  adopted. 
Another  was  rejected  in  1805  bypopular  yote.  A  compilation  was  made,  in  1831, 
by  A.  Dayis.  Another,  by  Mr.  llinft,  is  understood  to  be  in  course  of  publica- 
tion. 
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means  as  may  appear  to  either  of  the  said  corporations  expe- 
dient and  proper.  And  the  same  power  is  hereby  vested  in 
the  Levy  Conrt  of  Waeliington  county,  if  any  attempt  shall  be 
made,  within  its  jurisdictional  limits,  to  establish  a  depot  or 
place  of  confinement  for  slaves  brought  into  the  said  District 
as  mereliandise  for  sale  contrary  to  this  act/' 


§  545*  Legislation  of  the  State  of  Massachusetts.^ 
1780.  First  Constitution  of  the  State."  The  preamble  de- 
clares the  enjoyment  of  **  natural  rights^'  to  be  one  of  the  ends  of 
government.  Declaration  of  Rights,  Art.  1,  declares  that  '*all 
men  are  born  free  and  equal,  and  have  certain  natural,  essen- 
tial and  inalienable  rights,  among  whieh  may  be  reckoned  the 
right  of  enjoying  and  defending  their  lives  and  liberties;  that 
of  acquiring,  posseB&ing  and  protecting  property,  and  in  fine 
of  seeking  and  obtaining  tlieir  safety  and  happiness.'- ' 

'  B«e  Vol  1.  p.  265.  3  HUdreth's  Hiet.  p.  391.  *'  Jn  1777,  a  Prize  sliip  from 
JatnalcA,  witli  sevrTrtJ  alaves  on  board,  wm  brought  into  Swlpni  by  a  privatfer. 
The  Bl«ve«  were  ndvcrtisetl  for  finle*  but  the  General  Court  interfered  and  they 
were  set  at  liberty  " 

'  Iq  Bradford  a  Hist,  of  Mans,  p.  277.  and  appendix,  it  is  said  that  in  1778.  a 
Confltittition  waa  rejected  by  the  people*  and  ttat  "  the  ^eatest  objeetioQ  to  it 
was  that  there  wos  no  bill  of  rights,  or  tJjat  tlie  natural  and  inalienable  rights  of 
the  people  were  not  expressly  reacrred  and  seen  red." 

'  In  Betty  <fe  al  r.  Horton  (1833),  Court  of  Appeals  of  Virginia.  5  Leigl/s 
Rep,  622.  H.  St.  Geo.  Tucker,  President. — *'  The  jury  \ins  found  tlie  t  'onstitotion  of 
Maseaehusett!!,  containing  a  provision,  like  our  own  bill  of  riglitn,  declaring  "all 
men  bom  free  and  equal/'  This  it  would  seem  is  the  only  praTigion  in  the  lawa 
or  Const  jtution  of  that  State,  u[>on  this  intcreating  subject.  Lnoking  to  the  netunl 
BtAte  of  that  Com  TOO  n  wealth,  and  knowing,  oa  we  all  know,  that  it^  slave's  were  few 
in  number  at  the  time  of  the  adoption  of  its  Constitution,  we  (should  be  disposed  to 
tftke  thiH  deelaratinn  leas  aa  an  abstraetion  than  we  must  regard  that  whit  h  ia  con- 
tained in  nur  own  bill  of  riglite.  Me  should  readilj^  extend  it  to  n^ean  at  h^ast  aa 
much  «*i  the  common  law,  whi*  h  does  not  rectvgnixe  slftvery  ea  recoucilable  with  a 
reisidence  upon  British  soiU  I  am  inclined  to  think,  however,  it  may  go  farther. 
The  cornmoa  law,  1  take  it,  i«  to  be  considered  rather  as  declaring  the  inert*  Ktalua 
of  the  party t  while  in  Great  Britain,  than  In  annulling  the  bond  by  whiib  he  ia 
fettered,  uule^ii  he  agserta  his  right  and  eBtabliahea  it  by  the  adjudication  of 
a  competent  tribunal  Then,  indeed,  it  pasaefi  in  rem  adjudiaihun  ;  and  up<ni  well 
received  principles  of  national  fi.  e.  international]  law  this  decision  ujk>u  the 
riffht  by  a  tribunal  having  complete  jurisdiction  over  the  sybject,  h  eonclusive 
everywhere.  But,  unless  the  right  of  the  alai^e  is  «o  asserted  and  established,  the 
common  law  has  not  the  effect  of  knockiiiig  off  his  shncklefi  ;  nor  can  it  be  invoked 
aa  hifl  prolect^ir,  upon  his  return  t^)  that  country  where  he  had  formerly  been  a 
alavc.  8uch,  1  incline  to  think,  i^?  the  substance  of  the  rasesi  of  WilliamHi  i\ 
Brown,  3  Ba*.  and  Full  f\9,  and  of  "  the  mougrel  woman  Grace,"  decided  by  Lord 
Stowelb  and  mentioned  by  counsel  and  by  .ludge  Green  in  Hunter  v.  Fulcher, 
1  Leiijh,  179,  181,  Iq  Massachuf^ettH,  however,  it  eecms  that  the  Constitution  of 
tlie  State  nidst  hftvu  been  interpreted  to  have  a  more  exUmBije  operation,  aa  it 


LAWS  OF  MASSACUrSETTS. 


9» 


1786,  June  23,  c.  3.    Act  for  the  orderly  solemnization 

of  marriage.  Sec.  7.  "  No  person  authoriaed  to  many  shall 
join  in  marriage  any  white  person  with  any  negro,  Indian,  or 
mulatto,  nnder  penalty  of  fifty  p<5nnd8  ;  and  all  such  niarriageB 
shall  be  absolutely  null  and  void." 

1788,  Mar.  25,  c.  IL  An  act  to  prevent  the  slave-trade^ 
and  for  graiiihig  relief  to  t lie  families  of  s^uch  unhappy  per- 
sons as  may  he  kidnapped  or  decoyed  away  from  this  Conivwn^ 
wealth.  Enacts  that  **  No  citizen  of  this  Commonwealth,  or 
other  person  residing  within  the  same,'' shall  import,  transport, 
buy,  or  eellj  any  of  the  inhabitants  of  Africa  as  slaves.''*    And 


appeArs  tobftY«  been  decided,  that  Ihc  Inrae  of  a  female  alaye,  though  born  prior  to 
(be  CoDstiiutioti,  was  free  ;  2  Reat's  Comrn.  205.  If  thia  be  ao  the  C  on^iitutiuo  haa 
received  an  iiit<?rpretjitiun  wjikb  jtroea  to  divert  the  title  of  the  master  to  hrt-ak  the 
bonds  of  the  slAve  and  to  annul  th^  condition  of  aorvitude.  It  etuancifiates  ftad  seta 
free  by  its  own  force  and  etficaey,  and  does  not  wait  the  enforceoieot  of  its  princi- 
ples by  judieial  decision.  It  is  more  operative  than  thi*  coniniDii  law  and  more 
reeemLles  the  effect  of  our  statute,  declaring  free  all  slaTes  imported  contrary  to 
law.  But  tins  depends  upon  the  constnietion  of  the  Conatitntiun  of  Masaacbuftetts 
byita  courts,  which  we  would  of  course  respect  and  follow^  if  we  were  sufficiently 
aaTiaed  of  them,  But»  without  their  reports  here,  we  should  perhaps  venture  too 
l«r  to  rest  our  decision  upon  the  Maeaachusetts  Constitution.  It  is  not  deemed 
nsoewary,**  drc.  In  this  crae  the  question  wan  of  the  freedom  of  tslares  who  had 
been  brought  bock  to  Virginia  after  being  token  to  Maa^cbnaettB.  They  were 
held  free, 

*  Mention  has  already  been  made  {Vol  I.  264,  n.)  of  suite  brought,  before  the 
Revolutitin,  in  MassachueettB.  for  freedom  hj  neg^roea  held  in  slavery,  in  some  of 
which  it  wai^  arged  that  no  person  born  in  the  <?olonv  cguld  be  a  shive.  In  the 
cAse  of  Inhabitaula  of  Winehendon  v.  Inhftbitantg  of  Hattield,  4  Mass.  128.  decided 
in  1808,  Parsons,  Ch.  J.,  said — "  In  an  action  by  the  IidiHbitanls  of  Littleton, 
brought  to  recover  the  expenses  of  maintaiiiiuij  a  neg^cj  again.'^t  TutMe,  his  formtT 
reputed  niant^'r,  tried  in  Middlesex,  October  term,  1706,  the  Chief  Justice,  in 
charging  the  jury,  stated,  as  the  unanimous  opinion  of  the  court,  that  a  negro  born 
in  the  State  before  the  present  ( •onatitution  (1780)  was  born  free,  although  born  of 
A  female  slave/'     But  Judge  Parsons  added, "  It  is.  however,  verj-  certuiu  that  the 

Seoeral  practice  and  cofiinfon  u.^n^  had  been  opposed  to  this  opinion."  And  hU 
•cision  of  the  case,  which  regarded  the  settletnent  of  a  negro  pauj^er,  is  baeed 
upon  the  fact  that  he  waa  a  sbvtt  in  I77tl ;  but  it  does  not  appear  whether  he  WM 
or  wae  not  a  native  of  the  colony. 

It  seems  that  within  a  year  or  two  after  the  adoption  of  this  ConBtitution,  the 
genera!  (piestion  of  the  legnlity  of  slavery  in  MiissaihoHnttH  was  broui^ht  before 
the  courta,  but  no  contemporaneous  report  of  the  decisions  appears  to  be  extant. 
3  Hildr.  391.  In  Winehendon  v.  Hatfield,  Parsons,  Ch.  J.,  said—**  Slavery  waa 
intrixJuced  into  this  country  soon  after  its  first  settlement,  and  was  tiilcratcd  until 
the  ratification  of  the  present  Constitution.  The  slave  was  the  property  of  his 
tnaster,  subject  to  Im  orders  and  to  reawjuahle  correction  for  misbehavior,  vfm 
traa«ferabk%  like  a  chattel,  by  gift  or  sale,  and  was  assets  in  the  bands  of  his 
executor  or  adminifltrAtor.     If  the  master  was  giulty  of  cruel  or  unre«.«onjible  easti- 

rition  of  hia  alaTe,  he  waa  liable  to  bo  punished  for  the  breach  of  the  peace  ;  and 
believe  the  slave  was  allowed  to  demand  sureties  of  the  peace  against  a  violent 
and  barbarous  master,  which  generally  caused  a  sale  to  another  master.  And  the 
Isane  of  the  female  alnTGi  •ccordiag  to  the  maxim  of  the  civil  law,  was  the  property 
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whereas  dirers  peaceable  inhabitants  of  this  Commonwealth, 
or  residents  therein,  have  been  privately  carried  off  by  force, 
or  decoyed  away  under  various  pretences,  by  evil-minded  per- 
sona, and  with  a  probable  irftention  of  being  eold  as  slaves 
without  the  same  ;  and  though  sufficient  provision  h  made  for 
public  justice  in  such  case  by  common  law,  and  an  act  estab- 
lish ing  the  riglit  to  and  the  form  of  the  writ  (h  /lomine  reple- 
giandoj'  yet  no  provision  is  made  for  bringing  actions  for 
damages  by  the  fi-iends  or  families  of  any  inhabitants  who  may 


of  her  master.  Under  these  regtihitiona  tht*  trefttment  of  Blires  wm  in  general 
inlld  and  humano,  and  they  auflVred  hardships  not  greater  than  hired  fiervanta. 
Slavics  were  fMi>nKtimefl  permitted  to  <^njoy  some  privilejun^e*  as  a  pecnliurn,  with  the 
profits  of  whi eh  they  were  enabled  to  purchase  their  tnanumieaion ;  find  liberty 
WM  frequently  granted  to  a  faithful  slave  by  the  bounty  of  the  lu&ater^  sonietimes 
in  hb  Uft%  but  toore  commonly  hy  \m  last  will.  Several  negroes  born  In  thi* 
eountry  of  import4!f!  slaves  demanded  tlieir  freedoni  of  their  maatera  by  suit  at  law, 
and  f>b*tiiined  it  by  a  judg^nieat  at  eourt.  The  defence  of  tlie  master  was  faintly 
nniile^  for,  mieh  waa  the  tem^MSr  of  the  times,  that  a  restless,  diseont^fiited  slave  waa 
worth  littlo ;  and  when  Ida  freedom  wa«  nbuined  in  a  course  nt  h^jH^al  proceedioifB, 
the  nMuat^^-r  was  not  hnldeii  fr>r  litH  fiilnre  8U]i|Hjrt  if  he  became  p*w)r.  But  in  the 
first  action,  involvin*^  the  ris^ht  of  the  master*  whieb  eanie  before  tlie  Sypreiiie 
Judicial  Court,  ft ft-er  the  eslablinhmenl  of  the i'unstitulion,  the  judge?  declared  that 
by  virtue  of  the  tirst  article  <>f  the  Declaration  of  Riifhta,  slavery  in  thia  State  was 
no  more.*' 

Iq  Inhabitants  of  Andover  v,  ItdiaUitauts  of  Canton  (181G).  13  Maea.  651,  Par- 
ker, Ch.  J.,  said — "  Indeed,  w*e  find  the  court,  early  after  the  fldoption  of  our 
t  on stUution,  deciding,  not  only  that  aiavery  was  virtually  abolished  ny  that  Ton- 
Ftitutton,  but  that  the  iMf^iie  of  two  slaves  bom  in  wedlock  in  the  year  1773  was 
bora  free^ — probably  upon  the  principle  tlmt^  alrtHuii^h  slavea  acquired  in  a  foreign 
country  might  remain  bound  dnrinij  their  li vet*,  yet  that  in  a  free  country  they 
could  not  transmit  their  Hhivery  to  their  posterity.  This  was  settk'd  in  the  case 
of  LittletA)n  r.  Tuttle,  The  practice,  however,  wa;?,  os  suggested  by  Chief  Justice 
Parsons,  in  his  comnient-^  upon  that  ca^e,  to  consider  audi  ifisne  aa  slaves,  and  the 
property  of  the  master  of  the  parents,  liable  to  be  sold  mul  transferred  like  other 
chattels,  and  as  assets  in  the  imnds  of  executors  and  administrators," 

In  Laneaborouj^h  r.  Westfield  (1819),  16  Mass.  75,  Judjijrt*  Parker  Heoma  to  jas* 
tify  the  deeisions  on  the  followiuof^ — "  By  the  colonial  law  of  \M&,  no  boniJ-slavery 
could  exist,  except  in  the  ease  of  lawful  cnyitives  taken  in  just  war,  of  such  as  will- 
ifijjly  "^old  themselves  or  were  sold  to  the  inhubitftnt«  f  Anetent  Charters,  Ac,  See 
in  VuU  I,,  p.  iJliO) ;  of  course  the  children  of  those  who  in  fact  were,  or  who  were 
reputed  to  be,  slaveSj  not  coming  within  the  description,  could  not  be  held  as 
slaves," 

Mr,  Washhurn,  in  the  paper  mentioned  Vol,  1,  p.  264,  has  deaerihed  throe 
eiiit«  occurring  in  1781,  involving  the  status  of  a  nf?gro  named  Quork  Walker,  '*in 
which,  by  a  verdict  of  a  jury,  with  the  ai>prc^bation  of  the  hii^hest  court,  it  waa 
decided  authoritatively  that  slavery  nn  hm^^er  existed  In  Miisaachu^etts,"  Mr. 
Washburn  hi*,*^  Iranseribed  the  substance  of  the  brief  used  by  the  rounsel  for  the 
ne^o  before  the  jury  in  the  higher  cfmrt,  lie  suppowps  that  the  illegality  of 
shivery  was  not  attributed  mainly  to  the  operation  of  the  Cunstitution  of  J78<\ 
There  is,  however,  In  the  brief,  as  described  by  him,  little  or  nothing  else  to  rest 
on  that  can  be  called  law,  if  the  dctinitiona  adopted  in  the  comniencetnent  of  thte 
treatiae  are  correct 

*  Law  of  1787,  Feb.  Ifl,  enacta  that  every  person  ]mprl(K}ned  ia  entitled  to  the 
writ 
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be  carried  off,-' — provides  tliat  any  friend  may  bring  an  action 
in  tlie  name  of  tlie  inlmbitaut  carried  off,  under  bonds  to  apply 
tlie  money  recovered  to  the  benefit  of  the  family  of  tbe  per- 
son, ike. 

1788,  March  26,  c.  21.*  Act  ffrr  mjppresmng  rogues^  vaga- 
hond^^  <te.,  the  last  Bcction  of  which  enacts :  "  Ko  person  being 
an  African  or  negro,  other  than  a  snbjeet  of  the  emperor  of  Mo- 
rocco,  or  a  citizen  of  some  one  of  thB  United  StateB,  to  be  evi- 
denced by  a  certificate  from  the  Becrctary  of  tbe  State  of  whieU 
lie  shall  be  a  citizen^  shall  tarry  within  this  Commonwealtb  for 
a  longer  time  than  two  months^  and  upon  complaint  made  to 
any  justice  of  the  peace  within  tins  Commonwealth  that  any 
fiiieh  person  has  been  within  the  fiamc  more  than  two  inoiitlis, 
the  said  justice  shall  order  the  said  person  to  depart  out  of  this 
Commonwealth,  and  in  case  tliat  the  said  African  or  negro  sltall 
not  dopai-t  as  aforesaid,  any  justice  of  the  peace  within  this 
Commonwealth,  upon  complaint  and  proof  made  that  such  per- 
son has  continued  within  tliis  Commonwealth  ten  days  after 
notice  given  liini  or  her  to  depart  as  aforesaid,  t^ball  commit 
the  said  person  to  any  house  of  correction  within  the  county, 
there  to  be  kept  to  hard  labor  agi'eeably  to  tbe  rules  and  orders 
of  the  said  house,  until  tlie  session  of  the  Peace  next  to  be 
holden  within  and  for  the  said  county  ;  and  the  master  of  the 
said  house  of  correction  is  liereby  required  and  directed  to 
transmit  an  attested  copy  of  the  warrant  of  commitment  to  tbe 
said  court  on  the  first  day  of  their  said  session,  and  if  upon 
trial  at  the  said  court  it  shall  be  made  to  appear  that  the  said 
person  has  thus  continued  within  this  Commonwealth  contrary 
to  the  tenor  of  this  act,  he  ur  she  shall  be  whipped  not  exceed- 
ing ten  stripes,  and  ordered  to  depart  out  of  this  Common- 
wealth within  ten  days ;  and  if  lie  or  she  shall  not  so  depart, 
the  same  process  shall  be  hud,  and  punisiiment  inflicted,  and  so 
toties  qjwtiesy 

1834,^  c.  177.  An  act  for  the  orderly  solemnization  of  mar- 

*  Constitution  of  the  W  a  udopted  bj  Mass.  Sept.  13, 1788. 

■  18S4,  c.  Ifi6,  \v\.  I3,iieii.  L  An  <ict  in  addititm  to  the  acts  relating  to  fugt- 
tvmn  from  juaiicf.  Sec.  2.  Prescribes  fhe  duty  of  tbe  GoverDor  and  Attorney  Gen- 
eral to  consult,  and  cmpowerB  the  Governor  to  iijsye  warrftiit  for  delivery  and 
removnl  See  R.  S.  c.  14 1\  sec.  7- IK  H©M  oooatitiilional in  Common w.  v,  Trucy, 
5  Metcalf,  636. 
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riages,  repealing  former  acts,  but  excepting  sec.  7  of  the  act  of 
17S6.    Same  law,  R.  S,  c.  75,  s.  5  ;  c.  76,  s.  1. 

1843,'  cli.  5.  An  act  relating  to  marriages  between  individ- 
%^al8  of  certain  races.  Repeals  provisions  of  R.  S.  against  in 
termarriage  of  wliites,  negroes,  &c. 

,  c.  69.     An  act  further  to  protect  personal  Ubertyj* 

Sec.  1.  Ko  judge  or  justice  to  take  cognizance  of  any  case  un- 
der act  of  Congress,  Feb.  12,  1793.  2,  No  sheriff  or  otber  offi- 
cer shall  arrest,  or  detain,  or  aid  in  arresting  or  detaining  in 
any  public  building  belonging  to  tbe  commonwealth,  any  per- 
son claimed  as  a  fugitive  slave.  3,  Any  justice,  &c.,  violating 
tliia  act,  to  forfeit  a  sum,  etc.,  or  be  imprisoned,  &c.  General 
Stats,  c.  \U,  g§  58-67. 

1855,  c.  480.  An  act  to  protect  the  righis  and  Itbertiee  qf 
the  people  of  the  Commonwealth  of  Massachusetts^  Sec.  1.  All 
the  provisions  of  the  Act  further  to  protect,  &c.  (of  1843),  shall 
apply  to  tbe  act  of  Congress  of  Sept,  18, 1850,  relating  to  fugi- 
tives from  labor.  2.  The  111th  ch.  of  R.  S.  declared  to  mean 
that  every  person  imprisoned,  &c.,  is  entitled  to  the  writ  of 
habeas  corpus,  except  in  the  cases  mentioned  in  the  second  sec- 
tion of  that  chapter.  3,  What  courts  may  issue  the  writ.  4.  On 
demand  of  either  party,  a  trial  by  jury  shall  be  ordered,  if  from 
return  it  shall  appear  that  the  jjerson  detained  is  claimed  as 
a  fugitive  from  service  in  anotlier  State.  5,  Jury  how  sum- 
moned, 6.  Claimants  to  make  statement  in  writing.  Burden 
of  proof  to  be  on  claimant-  7.  Declares  that  any  who  shall 
remove  any  person  being  in  the  peace  of  the  Commonwealth, 
"who  is  not  *  held  to  service  or  labor  ^  by  the  *  party'  making 
'claim,' or  who  has  not  '  escaped  '  from  the  '  party  ■  making 
*  claim,'  or  whose  *  service  or  labor '  is  not  '  due '  to  the '  party  ' 
making  'claim,- within  the  meaning  of  those  words  Ib  the  Con- 


1 


*  ResolTe  of  183^,  April  8,  Preamble.  '*  Wliereaa,  ander  the  Iiiwb  of  several 
States  of  the  Uiiiou*  citixens  of  tbia  Coraraoowualth  visiting  those  States  fur  pur- 
poaea  of  biisineas,  o?  drivea  thither  by  misfortune,  often  have  been  iind  continue 
to  be,  though  j^uiltlesa  of  erirne,  cast  Liitfj  prboa,  subjoctt-d  to  onerous  fines,  tind  in 
mAnj   inatancea  sold  ioto  slavery  ;  therpforL*,"  Ac. 

*  Tbe  csommon  Uw  writ  de  homlne  repletciando  had  been  abolished.  8ee  R,  8. 
of  183fi,  c.  Ill,  fl.  Ji8.  It  waa  restored  by  law  of  1837,  c.  221,— ^«  act  to  riMtort 
the  trial  ^y/ury  on  qm*tiofi$  of  perBtmal  freedom.  No  exception  is  made  m  to  per- 
ooQi  claimed  aa  fiiglti?e8  from  labor  or  from  jnstiee.  General  Laws,  c.  H4, 
§§  4^-57. 
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Btitntion  of  the  United  States,  on  the  pretence  that  such  person" 
is  so  held  and  has  escaped,  shall  be  punished  by  fine  and 
imprisonment  8.  Persons  sustaining  the  injury  above  speci- 
fied may  sustain  action  for  damages.  9.  No  person  holding 
any  office  under  the  State  may  issue  warrant  or  process,  or 
grant  certificate,  under  the  laws  of  Congress  of  1798  and  1860. 
10.  Penalty  by  loss  of  office  and  future  disqualification.  11. 
Attorney  for  claimants  of  fugitives  disqualified  from  acting 
thereafter  as  counsel  or  attorney  in  the  State  courts.  12.  The 
preceding  two  sections  not  to  apply  to  removal  from  judicial 
office,  but  the  performance  of  the  actions  therein  specified  shall 
be  sufficient  for  impeachment,  as  violation  of  good  behavior. 
13.  No  person  qualified  to  issue  warrant  and  certificate,  in 
virtue  of  office  under  the  United  States,  may  at  the  same  time 
liold  office  under  the  State.  14.  Judicial  officers  who  continue 
to  hold  the  office  of  U.  S.  Commissioner  deemed  to  violate  good 
behavior,  and  made  liable  to  removal.  15.  State  officers, 
sheriflFs,  &c.,  declared  punishable  by  fine  and  imprisonment 
for  arresting  persons  claimed  as  fugitives.  16.  The  volunteer 
militia  forbidden  to  act  in  seizing,  Ac,  and  declared  punish- 
able in  like  manner.  17.  The  governor  to  appoint  county 
commissioners  to  defend  persons  claimed  as  fugitives.  18.  To 
be  paid  by  the  State.  19.  State  jails  not  to  be  used  for  the 
detention  of  persons  claimed.  20.  Habeas-corpus  laws  to 
apply  to  these  cases.  21.  Act  declared  not  applicable  to  fugi- 
tives from  justice.*    22.  Inconsistent  acts  repealed.* 

1858|  c.  175.  An  act  to  amend  the  above.  Sec.  1.  For- 
bids the  tenure  of  judicial  office  under  the  State,  except  the 
office  of  justice  of  the  peace,  by  persons  holding  such  office 
under  the  United  States,  or  the  office  of  United  States  Commis- 
sioner, and  forbids  any  justice  holding  the  latter  office  to  issue 
any  process  or  try  cause.     2.  Limits  the  fifteenth  and  sixteenth 

^  An  ad  in  rekUion  to  fugitives  from  jiutice,lMWB  of  185Y,  c.  289,  provides  tluit 
person  arrested  as  such  ehaU  not  be  delivered  up  "  until  he  shaU  have  been 
notified  of  the  demand  made  for  his  surrender,  and  shall  have  had  opportunity  to 
apply  for  a  writ  of  habeas  corpus,  if  he  shall  claim  such  right  of  the  ofiicer  making 
the  arrest  The  act  of  1869,  c.  81,  prescribes  the  evidence  without  which  such 
delivery  shall  not  be  made.    Gen'l  Stat  ch.  177,  §§  1-8. 

*  Returned  by  the  governor  (Gardner),  with  objectiona,  and  passed  by  a  two- 
third  vote  of  both  branches  of  the  Assembly. 

VOL.  II. — 8. 
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sections  of  the  amended  act.     3,  Repeals  the  tenth,  eleTooth^ 
thirteenth,  and  fourteenth  sections.    Gen'l  Stats,  c,  144,  §  67.  | 

§  540*  Lroislattox  of  the  State  of  ]tfAmE.' 

1819--^State  Constitntion  adopted  by  a  convention.    Ar 
1,  sec,  1.  That  "  all  men  are  bom  equally  free  and  independentJ 
and  hare  certain  natnral,''  &c.,  &c.  In -some  sections  rights  i 
attributed  to  "  every  citizen,*'  in  othens,  to  "  every  person-" 
Art.  n.  see,  1,  declaring  fl^e  elective  franchise,  makes  no  dis 
tinction  of  color.    The  militia  law  of  1821  specitics  whites 
liable  to  duty,     R,  S.  of  1821,  ch.  144,  §  1. 

1821. — Ah  a^tfor  the  protection  of  ih^  pergonal  Hherty  oj 
ih€  citizens  ami  for  other  purjimt^^  R.  S.  of  1821,  c.  22,  sec.  iJ 
Declares  the  punishment  for  removing  **any  person  lawfallyl 
residing  and  inhabiting  therein  to  any  part  or  place  without] 
the  limits  of  the  same  without  his  consent,"  except  for  militarr 
defence  or  when  "  sent  by  due  course  of  law  to  answer  for  some 
criminal  offence/'     No  special  reference  is  made  to  fugitive 
alavee,    .  A  law  regulating  marriage,  declares  **  all  mar- 
riages between  a  white  person  and  any  negro,  Indian,  or  mu- 
latto shall  be  absolutely  void/'     R,  8.  of  1821,  c.  70,  §  9. 
R.S.  of  1B47,  c.  59,  see.*  3, 

1838,  c.  323,  An  act  offain^  kidnapping  or  geflingfor  a 
d4gm^  "  without  lawful   authoritv."    R.  S.  of  185T^  c   118, 

1855,  c,  182.  An  {Met  farth0r  to  protect  permn4d  liberty. 
Sec.  l)  State  judges  and  justicesof  the  peace  forbidden  la  take 
eognuance  of  cases  under  Acts  of  Congress  of  17i>3  and  1850. 
fi.  Sheriffs,  &e.,  shall  not  assist  in  arresting  those  claimed  as 
davea.  S.  Penalty  on  justice  of  the  peace^  sheriff,  drc,  4. 
Kot  to  be  construed  to  affect  officers  of  the  United  States,  Ad- 
ditional is  c.  43  of  1857^  making  it  the  duty  of  the  county  attor- 
ney to  defend  persons  claimed  as  slaves.  But  these  acts  appear 

*  Aft  of  CVi%i  IM  ibr  <fc>  mAnRwim  of  Miina  \n%a  tbe  rnioii.  Ifarcli  %,  1830. 

m  sua.  u.  a  M4. 

*  An  ftcft  of  ISSl  «nd  of  1SS8;  e.  SM,  Mtibariie  Um  gor^enior  to  deHrer  op  per- 
•oas  c^srgtd  M  fogilivei  froB  JM6e«L    Haof  lasi,  c  IIS,  g  2;  E.  &  of  1S40. 

174.  g  S:  R.  a  «f  1ti7.  CL  Ita^  §  ft.    Ib  the  indes  to  IL  &  I^IBSO-IS,  the 
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to  have  been  repealed  by  E.  S.  of  1857,  in  which  only  the  pen- 
alties on  sheriffs,  &c.,  for  aiding  in  the  arrest,  &c.,  of  persons  \ 
claimed  as  fugitive  slaves  are  retained.    See  E.  S.  c.  80,  §  53.  _^ ,      ^ 

1857,  c.  63.  An  act  declaring  all  slaves  hrought  hy  theh* 
masters  into  this  State  free^  and  to  punish  any  attempt  to  exer- 
cise authority  over  them.    E.  S.  of  1857,  c.  118,  §  29. 

§  547.  Legislation  of  the  State  of  New  Hampshire.* 

1783.  Constitution  adopted  ;  with  Bill  of  Eights  declaring 
Art.  1.  "  All  men  are  bom  equally  free  and  independent ; 
therefore,  all  government  of  right  originates  from  the  people, 
is  founded  in  consent  and  instituted  for  the  general  good."  2. 
"All  men  have  certain  natural,  essential,  and  inherent  rights; 
among  which  are  the  enjoying  and  defending  life  and  liberty, 
acquiring,  possessinn:,  and  protecting  property,  and,  in  a  word, 
seeking  and  obtaining  happiness."  3.  "  When  men  enter  into 
a  state  of  society  they  surrender  up  some  of  their  natural  rights 
to  that  society  in  order  to  ensure  the  protection  of  others ;  and 
without  such  an  equivalent  the  surrender  is  void."  4.  "Among 
the  natural  rights  some  are  in  their  very  nature  inalienable, 
because  no  equivalent  can  be  given  or  received  for  them.  Of 
this  kind  are  the  rights  of  conscience."  12.  "  Every  member 
of  the  community  has  a  right  to  be  protected  by  it  in  the  enjoy- 
ment of  his  life,  liberty,  and  property,"  «fec.  Other  attributiona 
of  rights  are  made  in  language  applying  to  all  natural  persons. 

A  new  Constitution  was  adopted  Sep.  5, 1792,  with  tlie  same 
Bill  of  Eights.  The  only  amendment  thereafter  was  the  aboli- 
tion, in  1852,  of  certain  property  qualifications  for  oflSce.  See 
Compiled  Laws  of  1853. 

There  appears  not  to  have  been  any  action  of  the  legislative 
department  in  reference  to  slavery.  Its  unlawfulness  in  New 
Hampshire  must  be  caused  by  this  Bill  of  Eights ;  or  here,  as 
in  Massachusetts,  it  may  be  said  that  slavery  was  abolished  by 
the  Constitution.*    1792,  Dec.  28,  a  militia  law  specifies  white 

'  1776.  Sept  11.  An  ad  to  adopt  and  take  the  name,  etile,  and  title  of  State  in 
lieu  of  Colony  in  New  Hampekire,  enacted  ''by  the  councU  and  assembly.'*  Laws 
ed.  Kceter  1780. 

A  State  Constitution  proposed  by  a  conveBtion  in  1779,  was  rejected  by  a  rote 
of  the  people.    ColL  N.  H.  Hist.  Soc.  p.  166. 

*  1  Hildreth  Hist.  U.  S.  2d  ser.  176.  In  the  index  to  the  N.  H.  Body  of  Laws^ 
published  1792,  the  words  ne^ro,  mulatto,  IndUm,  ^ave,  9ervant,  are  not  found.  The^ 
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persons  as  subject  to  enrolluTcnt.    Tlie  law  of  1857  makes  no 
distinetion. 

1857. — An  act  to  secure  freedom  and  the  righU  of  citizen- 
slilpto permns  in  this  State,'  Lftws,  c.  1955.  Sec.  1.  Enacts 
'*  that  11  {*i titer  descent,  near  or  remote,  from  a  person  of  African 
blood,  wliether  ench  person  is  or  may  have  been  a  slave,  nor 
color  of  ekin,  shall  disqualify  any  person  from  becoming  a  citi- 
zen of  this  State,  or  deprive  such  person  of  the  full  rights  and 
privileges  of  a  citizen  tliereof.  2.  Any  slave  who  sliall  come 
or  be  brought  into,  or  be  in  this  State,  with  the  consent  of  his 
master  or  mistress,  or  who  shall  come,  or  be  brought  into,  or  be 
in  this  State,  involuntarily,  shall  be  Iree.  3.  Every  person  who 
sball  hold,  or  attempt  to  hold  in  this  State  in  slavery,  or  as  a 
slave,  any  person  of  whatever  color,  class,  or  condition,  in  any 
form,  or  under  any  pretence,  or  for  any  length  of  time,  shall  bo 
deemed  guilty  of  felony,  and  on  conviction  thereof,  shall  be 
confined  to  hard  labor  for  a  term  of  not  less  than  one,  nor  more 
than  five  years:  Provided  that  the  provisions  of  this  section 
shall  not  apply  to  any  act  lawfully  done  by  any  officer  of  the 
United  States,  or  other  person  in  the  execution  of  any  legal 
process.  4-  Section  first,  of  ehapter  twenty-five  of  the  Com- 
])i!ed  Statutes*  shall  not  be  so  construed  as  in  any  case  to  de- 
prive any  person  of  color  or  of  African  deseent,born  within  the 
limits  of  the  United  States  and  having  the  other  requisite  quali- 
iieations,  from  voting  at  any  elect  ion  ;  but  such  person  shall 
bave  and  exercise  the  right  of  suffrage  as  fully  and  lawfully  as 
persons  of  the  white  race."  * 

§  548.    Legislation  of  the  State  of  Vermont-' 

1777,  July  2,     Constitution.*  Chap.  I.  is  a  declaration  of 

fdntutos  on  marriai^e  make  no  distinctinog  founded  on  color.     On  the  law  of  kid- 
nitppinnr,  Hec  State  u.  RoHIpb,  8  N,  H,  5ft0. 

*  In  the  Rev.  Sttttuti»H  of  1842,  ch.  22S,  and  the  Compiled  Statutes  of  1853,  rh. 
2^%,—rOf  futrUh'^if  from  juiiicf,  th(?  i^r^vernor  of  the  State  is  empowered  to  iiiaki* 
the  puiTtndt-T  of  fK5rsonfl  t-harged  with  crimes  in  other  States. 

'  Which  pmvidi-'s  that  "  tivery  riiiile  iDhjibibant  of  each  town,  being  a  noliTG  or 
nnturalisted  citizen  of  thf?  ITnitcd  StateH,  of  the  og^e,"  Ac,  <tc. 

'  For  the  history  of  tho  eoiirtktinfi:  chiims  of  Now  Vnrk  and  New  llanipshire 
and  the  establish  me  lit  of  an  independent  State  Government,  sec  Verm  out  State 
Tapera,  8vo.  ed.  1823. 

*  EstabUalicd  by  Ckinvention  withont  bem;^  then  submitted  to  the  e^ectora  fo: 
r&tifieation.  sec  Vt?  St  l\  p.  241 ;  but  afterwards  ratified,  with  «oaie  aniendmenta 
in  1793  ;  see  aota  to  ConipUe<J  Laws  of  1650,  p»  47, 
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the  rights  of  the  inhabitants  of  the  State  of  Vermont.  Art.  1. 
"  That  all  men  are  born  equally  free  and  independent,  and  have 
certain  natural,  inherent,  and  unalienable  rights,  amongst  which 
are  the  enjoying  and  defending  life  and  liberty;  acquiring,  pos- 
sessing, and  protecting  property,  and  pursuing  and  obtaining 
happiness  and  safety.  Therefore,  no  male  person,  bom  in  this 
country,  or  brought  from  over  sea,  ought  to  be  holden  by  law 
to  serve  any  person,  as  a  servant,  slave,  or  apprentice,  after  he 
arrives  at  the  age  of  twenty -one  years,  nor  female,  in  like  man- 
ner, after  she  arrives  to  the  age  of  eighteen  years,  unless  they 
are  bound  by  their  own  consent,  after  they  arrive  to  such  age, 
or  bound  by  law,  for  the  payment  of  debts,  damages,  fines, 
costs  or  the  like.''  Clr.  11.  Art.  18,  gives  the  elective  fran- 
chise without  regard  to  color. 

1779. — An  act  for  securing  the  general  privileges  of  tJie 
people^  and  establishing  common  law  and  the  Constitution  as 
part  of  the  laws  of  this  State.  Recites  in  the  language  of  the 
Massachusetts  Fundamentals,  concluding, — "  or  in  case  of  the 
defect  of  such  law  in  any  particular  case,  by  some  plain  rule 
warranted  by  the  word  of  God.'' 

"  That  all  the  people  of  the  American  States,  within  this 
State,  whether  they  be  inhabitants  or  not,  shall  enjoy  the  same 
justice  and  law  that  is  general  for  this  State,  in  all  cases 
proper  for  the  cognizance  of  the  civil  authority  and  courts  of 
judicature  in  the  same,  and  that  without  partiality  or  delay  ; 
and  that  no  man's  person  shall  be  restrained,"  &c.,  &c. 

"  That  common  law,  as  it  is  generally  practiced  and  under- 
stood in  the  New-England  States,  be  and  is  hereby  established 
as  the  common  law  of  this  State. 

"  That  the  Constitution  of  this  State,  as  established  by  Gen- 
eral Convention  held  at  Windsor,  July  and  December,  1777, 
togetlier  with  and  agreeable  to  such  alterations  and  additions 
as  shall  be  made  in  such  Constitution  agreeable  to  the  44tli 
section  in  the  plan  of  government,  shall  be  forever  considered 
held  and  maintained,  as  part  of  the  laws  of  this  State."  Vt. 
State  Papers,  288. 

1786,  Oct.  30. — An  act  to  prevent  the  sale  wnd  transporta- 
tion of  negroes  and  mulattoes  out  of  this  Staie.    Laws  of  1787, 
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4to,  p,  105,  **  Wliereas  Lv  tlic  Constitution  of  tliis  State,  all 
tlie  subjects  of  this  Coin n ion wivriltli,  of  whatever  eolory  are 
equally  entitled  to  t!je  inestimable  ble^fiinjijjs  of  free<lom,  unless 
they  have  forfeited  the  same  by  the  commission  of  some  crime, 
and  the  idea  of  slavery  is  expressly  and  totally  exploded  from 
our  free  government.  And,  whereas  instanees  have  hajipened 
of  the  former  owners  of  negro  slaves  in  this  Commonwealth 
making  sale  of  sudi  persons  as  slaves,  notwithitanding  their 
being  liberated  by  the  Constitution,  and  attempts  been  made  to 
transport  8ueh  persons  to  foreign  parts  in  open  violation  of 
the  laws  of  the  land/'  prohibits,  under  penalty  in  money  for  the 
benefit  of  the  party.  This  act  does  not  appear  in  the  Digest  of 
1808,  It  appears  to  have  been  reiJealed  with  the  revision  of 
the  laws  at  the  admission  of  the  State,'  being  supposed  to  con- 
flict with  the  fugitive-slave  provision.  See  Tyler,  J.,  in  Select- 
men of  Windsor  v,  Jaeob,  2  Tyler's  Vt.  E.  199, 

1797. — ^Nov.  4.  An  act  adopting  the  mmmon  law  of  Eng- 
land  and  declaring  that  aU permns  shall  he  equally  entitled  to 
the  bcfiefit  and  privilege  of  law  and  justice.  Dig.  of  1S08,  p. 
61.  Sec,  1,  Adopts  the  common  law,  eo  far  as  applicable, 
&c.  2.  **  All  the  citizens  of  the  United  States  shall  withm  this 
State,  or  Conimonwealtb,  be  equally  entitled  to  the  privileges 
of  law  and  justice  with  the  citizens  of  this  State."  3.  "Tluxt 
no  person's  botly  siiall  be  restrained  or  imprisoned  unless  by 
authority  of  law."     R.  8.  of  1^40,  p.  177, 

1828. — Constitution  amended  by  the  declaration, — "Ko 
person  who  is  not  already  a  freeman  of  this  State  shall  bo 
entitled  to  exercise  the  privileges  of  a  freeman,  unless  ho  lie  a 
natural  born  citizen  uf  this  or  some  one  of  tlie  UiiittHl  States, 
or  until  he  shall  have  been  natural i^sed,  agreeably  to  the  acts 
of  Congress." 

1840,  e.  8.  An  act  to  extend  the  right  of  trial  hy  jury. 
Sec,  1.  '*  Whenever  an  alleged  fugitive  from  service  <>r  labor 
to  whirh  he  is  held  under  the  laws  of  other  States,  sliall  have 
escaped  into  this  State,  the  claim  to  the  services  of  such  alleged 

*  Acts  of  Coiigj<tH8.  Feb.  18.  17flL  An  act  for  tJw  odmi^^^ion  nf  ihe  SValt  of 
Vtrniftnt  into  ihi«  Uuhm,  I  Stilt  T.  S.  191.     2  B.  *V  !>.  11?3,  and  Mar,  2,  17t>  L  an  act 

fWing  effect  to  tlie  Laws  uf  tlie  United  Statea  within  the  State  of  Vermont,     1 
Ut  U.  S.  197.     2  B.  <t  D.  2U1, 


LAWS   OF   VERMONT.      •  od 

fugitive,  his  identity  and  the  fact  of  his  having  escaped  from 
another  of  the  United  States  into  this  State  shall  be  determined 
by  a  jury."  2-4.  Proceedings :  and  that  on  verdict  for  the 
claimant  a  certificate  shall  be  granted.  6.  If  the  verdict  be 
against  the  claimant,  the  alleged  fugitive  shall  not  be  again 
arrested  on  the  same  claim,  and  to  remove  him  shall  be  kid- 
napping. 6.  State's  attorney  to  advise  and  assist  the  alleged 
fugitive.  7.  Who  shall  have  subpoenas  at  public  expense.  8. 
Bond  required  of  the  claimant  before  making  the  arrest.  9, 10. 
To  remove  contrary  to  this  act  is  made  a  misdemeanor ;  under 
penalty.  11.  Declared. not  to  apply  to  master  and  apprentice. 
This  act  is  repealed  by  the  act  of  1843. 

1843,  c.  15.  An  act  for  the  protection  of  personal  liberty. 
Sec.  1.  Courts  and  magistrates  acting  under  the  authority  of 
the  State  are  forbidden  to  act  under  sec.  3  of  the  act  of  Congress 
of  Feb.  12, 1793.  2.  OflScers  and  citizens  are  prohibited  from 
aiding  in  seizing,  or  detaining  in  any  State  or  county  jail,  any 
person  claimed  as  a  fugitive  slave.  3.  Sheriffs,  &c.,  forbidden 
to  assist  in  the  removal  of  any  fugitive  slave.  4,  5.  Penalty  on 
judge,  sheriff,  &c.,  for  violation  of  tliese  provisions,  in  a  fine 
not  exceeding  $1,000,  or  imprisonment  not  exceeding  five 
years.  Proviso,  that  this  shall  not  extend  to  judges,  marshals, 
&c.,  of  the  United  States.     6.  Repeals  the  act  of  1840.* 

1860,  c.  16.  An  act  relating  to  the  writ  of  hcihea^  corpus^ 
to  persons  claimed  as  fugitive  sla/oes^  and  the  right  of  trial  hy 
jury.  Sec.  1  and  7.  Enlarging  the  jurisdiction  of  the  circuit 
judges.  2.  State's  attorneys  directed  to  defend  fugitive  slaves. 
3.  Issuing  of  writ  regulated.  4.  All  judicial  and  executive 
officers  required  to  give  notice  to  State's  attorney  of  any  ex- 
pected arrest.  5.  Appeal  to  county  court  from  judge  in  vaca- 
tion. 6.  The  court  to  allow  a  trial  by  jury  of  all  facts  at  issue 
between  the  parties  on  application  of  either  party. 

These  two  statutes  are  in  ch.  101  of  Compiled  Laws,  entitled 
Rights  of  persons  cloAmed  as  fugitive  sla/ves. 

»  By  R.  S.  of  1840,  p.  177,  §g  72-74 ;  and  CompUed  8t  of  1860,  232,  §§  17-19, 
any  two  justices  of  the  peace  may  issue  warrant  to  apprehend  and  convey  to  the 
State  line,  to  be  delivered  up,  a  person  against  whom  criminal  process  may  have 
been  issued  in  another  State.  No  special  power  appears  to  have  been  given  to 
the  Executive. 
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1854,  c.  52,  An  aet  far  the  dtfence  of  Uherty  and  for  U 
pwuinhnicnt  of  kidnaj^pinff.  Sec,  1.  '^  Every  person  who  eliall 
falsely  and  nialiciuusly  declare,  representj  or  pretend  tliat  any 
free  person  within  the  State  is  a  slave  or  owes  service  or  labor 
to  any  person  or  pereons  with  intent  to  procure,  or  to  aid  or 
assist  in  procuring,  the  forcible  removal  of  eueh  free  person 
from  this  State  as  a  slave,"  is  declared  punishable  by  fine  and 
imprisonment.  Claitn  of  apprenticcehip  for  time  not  included. 
2.  Declaration  of  slavery  **  shall  not  he  deemed  proved  except 
by  testimony  of  at  least  two  credible  witnesses  testifying  to 
facts  directly  leading  to  establish  the  truth  of,"  *fcc.  Declares 
false  representations,  ifec,  puuishahle  l»y  fine  and  in\prison- 
ment*  3.  Depositions  not  to  he  received  on  trial,  4.  Punisb- 
ment  for  resisting  the  enforcement  of  this  act, 

1858,  c.  37.  An  act  to  secure  freedom  to  allperaojis  within 
this  St(tte*  Sec.  1.  ''  No  person  within  this  State  shall  be  con- 
sidered as  property,  or  subject  as  such  to  sale,  purchaee  or  de- 
livery ;  nor  shall  any  person  within  the  limits  of  this  State  at 
any  time  he  deprived  of  liberty  or  property  without  due  pro 
ceas  of  law.  2.  Due  procesB  of  law  mentioned  in  the  preced- 
ing section  of  this  act  shall  in  all  cases  be  defined  to  mean  the 
usual  process  and  form  in  force  by  the  laws  of  this  State,  and 
issued  by  the  courts  thereof;  and  under  such  process  such  per- 
son shall  be  entitled  to  a  trial  by  jury.  3.  Whenever  any  per- 
son in  this  State  shall  4.je  deprived  of  liberty,  arrested  or  de- 
tained, un  tht'  gruund  that  sucli  person  owes  service  or  labor  to 
another  person  not  an  inhabitant  of  this  State,  either  party 
may  claim  a  trial  by  jury  ;  and  in  such  case  challenges  shall  be 
allowed  to  the  defendant/'  agreeably,  &c.  4.  Every  person 
who  shall  deprive  or,  &e,,  any  otlier  person  of  his  or  her  liberty, 
contrary  to  these  provisions,  declared  punishable  by  fijie  and 
imprisonment.  5.  African  descent  no  disqualification  &om 
citizenship  of  the  State,  6,  ''*•  Every  person,  who  may  have 
been  held  as  a  slave,  who  shall  come  or  be  brought  or  be  in 
this  State,  with  or  without  the  consent  of  his  or  her  master  or 
mistress,  or  who  shall  come  or  be  brought  or  be  invohmtarily 
in  any  way,  in  tins  State  sliall  be  free."  7.  '*^  Every  person  who 
shall  hold  or  attempt  to  hold,  iu  this  State,  in  slavery  or  as  a 
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slave,  anj  person  mentioned  as  a  slave  in  tLe  gixtli  section  of 
tbis  act,  or  any  free  person,  in  any  form,  for  any  time,  however 
short,  under  tire  pretenee  that  such  person  is  or  has  been  a 
slave,  shall,  on  conviction  thereof,  be  imprisoned  in  the  State 
prison  for  a  term  not  less  than  one  year  nor  more  than  fifteen, 
years,  and  be  fined  not  exceeding  two  thousand  dollars." 

§  549*    Legislation  op  the  State  of  CuNNEcTtcuT/ 

1777,  Oct.  An  act  discharging  owners,  emancipating  slaves, 
from  liability  for  their  support  in  certain  cases.  See  Rev.  of 
1808,  p.  a25. 

1784, — In  a  revision  of  the  laws,  edited  at  this  date,  after 
the  colonial  charter  of  Charles  11.,  the  Declaration  of  Inde- 
pendence and  the  Articles  of  Confederation,  is  ^^  An  act  con- 
taining an  ahstractand  declaration  of  the  rights  and prrvilfgia 
of  thepeopU  of  this  State^  and  secut^'ng  the  same.^^  In  this, 
after  a  preamble,  which  is  in  tlie  natnre  of  public  conBtitutional 
law,'  it  is  further  enactedj  "  that  no  man's  life  shall/*  &e.,  itc, 
as  in  the  Fundamentals ;  and  also, "  that  all  the  free  inhabitants 
of  this  or  any  other  of  the  United  States  of  America,  and  for- 
eigners in  amity  with  this  State,  shall  enjoy  the  same  jnstice 
and  law  within  tbis  State  which  is  general  for  the  State,  in  all 
cases  proper  fur  the  cognizance  of  the  civil  authority  and  courts 
of  judicature  %vithin  the  same,  and  that  without  partiality  or 
delay." 

In  the  same  revision,  p.  0,  under  title,  Arrests  and  inipria- 
cnmenta,  the  law  respecting  the  disposing  of  debtors  in  service 

*  Si?e  vol  L,  p.  273. 

'  ThiH  preaiublo  ia  as  foUowt: — The  people  of  this  State,  bein^  bj  the  Provi. 
deoce  of  God  free  and  independenl/Uavethe  sole  and  exclmive  right  of  governing 
themeelveB  im  a  free,  sovi^ri'i^  arid  independent  State  ,•  and  hftving  frum  thfir  an- 
ceatora  dtTivod  a  free  and  excellent  Conatitution  of  puvernment,  whereby  the  lejaf- 
iiilHtiiro  depends  on  the  free  and  annual  eleeti<in  of  tlie  peopk%  they  have  the  best 
security  for  the  preservation  of  their  civil  and  relij^rotis  rigrits  and  liberties,  "and 
for  aft  mueh  as  the  free  frnition,*"  dfec.  (aa  in  the  coluninl  Fiindiimental*,  (inte,  L  2fi8, 
268).  "  But,  enacted  and  declared  by  tbegovernrtr.  coumil  and  representatives  in 
general  etmrt  a^ftenibled  and  by  the  aothrtrity  of  the  swme,  that  the  amneiit  furm 
ttf  civil  govt?rnn]ent  euntained  in  the  ehiirter  froro  rharlert  the  8<'eond.  kinjg^  of 
Knji^latid,  and  adopted  by  the  people  of  this  State,  stlioll  be  and  renirdn  the  civil 
Constitution  of  this  State  under  the  sole  authority  of  the  people  thereof.  itidepeDd- 
enl  of  liny  kinij  or  prince  whatever;  and  that  this  repybhc  ij*  Bud  shall  forever  bo 
and  reinaui  (i  free,  sovereign  and  Independent  State,  In^  the  name  of  the  State  of 
Coimetticiit/'    Laws^  folios  1784-1'793,  T,  Green,  New  London. 
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is  modified  by  a  provision  that  the  "court  shall  have  power  to 
order  and  dispose  gueli  debtor  in  service,  for  tlic purpose  afore- 
said, to  some  inhabitant  of  this  State,'-* 

In  declaring  who  shall  be  freemen,  no  distinction  of  persons 
in  respect  to  color  or  race  is  made  ;  see  the  Revision,  p.  8S.  An 
act  coiwt'rning  Indian^  mtdatto^and  negro  eej^'ants  and  dave^j 
ib.  233,  incapacitates  servants  from  contracting,  and  contains 
provisions  regulating  these  classes,  in  the  language  and  to  the 
effect  of  tlie  colonial  laws  before  cited.  It  also  provides, 
"And  if  anv  free  nci'rocs  shall  travel  without  such  certificate 
or  pass  and  be  stopped,  seized,  or  taken  up  as  aforesaid,  they 
shall  pay  all  charges  arising  thereby/'  Also,  "And  wliereas, 
the  increase  of  slaves  in  this  State  is  injurious  to  the  poor,  and 
inconvenient,-'  be  it,  &c.,  "Tliat  no  Indian,  negro,  or  mulatto 
slave  shall  at  any  time  hereafter  be  brought  or  imported  into 
this  State  by  sea  or  land,  from  any  place  or  phaces  whatsoever 
to  be  disposed  of  or  left  or  sold  within  this  State,  Rev.  of 
1821,  Tit.  133.  Tlie  act  concludes,  "  And  whereas,  sound  policy 
requires  that  the  abolition  of  slavery  should  beefl'ccted  as  soon 
as  may  be  consistent  with  the  rights  of  individuals  and  the 
public  safti'ty  and  welfare,  Therefore,  he  it^  ike,  that  no  negro 
or  mulatto  child  that  shall,  after  the  first  day  of  March,  one 
thousand  seven  hundred  and  eighty -four,  be  born  within  this 
State,  shall  be  hehl  in  servitude  longer  than  nntil  tliey  arrive 
to  the  age  of  twenty-five  ycars^  notwithstanding  the  mother  or 
parent  of  such  child  was  held  in  servitude  at  the  time  of  its 
birth;  but  such  child  at  the  age  aforesaid  shall  be  free,  any 
law,  usage,  or  custom  to  the  contrary  notwithstanding/' 

1788. — An  act  to  prevent  the  dave  trade.  Sec.  L  Provides 
that  no  "citizen  or  inhabitant  of  this  State"  shall  receive  on 

*  The  flAtne  rt>vlsion,  p.  110.— ^4 n  {Kt  rexprdinrj  permnn  who  havt  eommitted 
erinutnin  othj^r  Htat^f*  atul^  to  r}«*<tptf  frmu  jtiMicf ,  fee  info  this  State.  '*Tluit  if  auy 
person  or  porsons  that  lmv«  be<'ti  or>fivicttMj  of  criirif^m  nny  other  State,  for  wkicli 
fact*  c'orporitl  ptiriishiritMjt  loli^ht  tn?  infiutL>d  if  t-uiiu^iittod  in  this  Stiite,  umi  tbo- 
(ov^  hi'  or  they  have  received  con»li^i»  [lUtii^hiiient^  eliaU  esriipe  and  flt'e  int4>  this 
8tatti,  or  hiisitit^  commitU'd  any  Biich  rriniii,  and  being  pursued  by  the  order  of  aii- 
Ihority  to  brin«j^  hitn  or  Ihom  to  justi<"f%  such  utfcaders  may  be  apprtfbtfndiMj  by 
order  of  the  autburity,  and  if  oq  exaiLiination  before  lawful  authority  and  inquiry 
Into  the  matter  it  ahidl  appear  that  such  person  or  persona  have  bt»<*n  eonvictod 
and  have  *a<?*ped,  or  are  flying^  from  prosecntioQ  as  aforesaid,  he  or  thej^  may  be 
remanded  b^ic'k  and  delivered  to  the  dathority  or  olficerB  of  the  gtute  froiu  ^hidi 
tuch  eficape  is  made,  in  order/'  dc. 


LAWS  OF  CONNECTICUT.  43 

board  his  vessel  any  inhabitants  of  Africa,  "  with  intent  to  be 
imported  or  transported  as  slaves  or  servants  for  a  term  of 
years."  3.  Provides  that  if  any  person  shall  kidnap,  deeoy,  or 
forcibly  carry  off  out  of  this  State  any  free  negro,  Indian,  or 
mulatto,  or  any  person  entitled  to  freedom  at  the  age  of  twenty- 
five  years,  inhabitants  or  residents  within  this  State,  or  shall 
be  aiding  or  assisting  therein,  and  be  thereof  duly  convicted," 
&c.,  shall  pay  a  fine  to  the  State,  and  damages  to  the  person 
injured.  4.  Provides  "that  nothing  in  this  act  shall  operate 
to  prevent  persons  removing  out  of  this  State,  for  the  purpose 
of  residence,  from  carrying  or  transporting  with  them  such 
negroes  or  mulattoes  as  belong  to  them,  or  to  prevent  persons 
living  within  this  State  from  directing  their  servants  out  of  this 
State,  about  their  ordinary  and  necessary  business.  T.  Green, 
ed.  of  L.  p.  368.  Suppl.  are  an  act  of  1789  and  1792.  Hudson 
&  Goodwin's  ed.  of  1808,  p.  628 ;  Eev.  of  1821,  Tit.  22,  §  17. 

1792. — Suppl.  to  act  of  1784.  Permits  emancipation  of 
slaves  between  twenty-five  and  forty-five  years.  Hudson  & 
Goodwin's  ed.  p.  625. 

1797,  May. — Suppl.  to  act  of  1784  enacts  "  that  no  negro 
or  mulatto  child  bom  within  this  State,  after  the  first  day  of 
August,  1797,  shall  be  held  in  servitude  longer  than  until  he 
or  she  arrive  at  the  age  of  twenty-one  years,  notwithstanding 
the  mother  or  parent  of  such  child  was  held  in  servitude  at  the 
time  of  its  birth  ;  but  such  child,  at  the  age  aforesaid,  shall  be 
free,  any  law,  usage,  or  custom  to  the  contrary  notwithstand- 
ing." lb.  p.  626 ;  Rev.  of  1821,  Tit.  98.  See  Windsor  v.  Hart- 
ford, 2  Conn.  R.  356 ;  that  such  child  is  not  slave  before  the 
age  aforesaid. 

1797,  October. — An  act  to  repeal  certain  paraaraphs  of  the 
"Act  concerning  Indian,  mulatto,  and  negro  servants  and 
slaves,"  consisting  of  police  regulations,  including  that  forbid- 
ding free  negroes  to  travel  without  a  pass.  Hudson  &  Good- 
win's ed.  p.  626.* 

1810,  May,   c.  5  repeals  the  law  for  the  satisfaction  of 

'  In  the  revision  of  1 808,  the  ahove-cited  statutes  are  arranged  as  chapters  of 
Title  CL.  Slatfcs,  In  the  same  revision,  Tit.  LXXIX.  contains  "  The  act  for 
remanding  persons  who  have  committed  crimes  in  other  States,  and  to  escape  firom 
justice  flee  mto  this  State,"  in  the  same  terms  as  given  in  revision  of  1784. 
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debts  by  persdHftl  aervitade^  as  given  in  Tit  13^  c,  1,  sec.  2  of 

the  revision  of  1808,  following  revision  of  1784. 

1818, — A  new  State  Constitution,'  Some  provisions  declare 
rights  in  all  persons,  others  in  every  eittzefi.  Art*  6,  sec.  2, 
limit4i  the  elective  franchise  to  ''white  male  citizens  of  the 
United  States/' 

1821,  May,  Kevision.  Title  23.  CrimeB  and  punishments. 
Sec.  17,  Against  kidnapping,  similar  in  terms  to  the  third  sec- 
tion of  act  of  1788,  '^  Provided^  that  nothing  in  this  section  eliall 
operate  to  prevent  persons  coming  into  this  State,  for  the  pnr- 
pose  of  temporary  residence,  or  passing  throngh  the  same,  from 
carrying  with  them  their  servants,  nor  to  prevent  persons 
moving  out  of  the  State,  for  the  purpose  of  residence,  from 
carrying  and  transporting  with  them  such  servant*  as  belong 
to  them,  or  to  prevent  persons  living  w^itliin  this  State  from 
directiiig  their  servants  out  of  tlie  State,  about  their  ordinary 
and  necessary  business."* 

*  Art.  L  "Thattho  crt^f^t  imd  esstrntiiil  princijilps  of  liberty  and  froc  ^vern- 
nf&nt  iiiav  h&  recognizodl  and  eatablislK-d,  we  detlure"  ite.  L  "That  alJ  men, 
when  they  form  a  sooml  eompftct,  are  eqiiiil  in  rtghl»,"  &c.  2,  "  That,  the  fieoplo 
have  an  iiidefeaaible  rij^ht  to  alter  their  form  tif  |roverninent,"  Ac.  Tht*  hiii)?ajig6 
of  the  l)eelaratii>n  of  Independence,  "  thnt  till  aien  ure  created  equal/'  ^c,  i»  not 
eiiipli[>y(?d.  In  the  preainvhle,  the  people.  neTknowled<;ing  the  providf  nee  of  Gud  in 
permittinfif  them  "  to  enjoy  a  free  ^overiiment  "  **  ordain  and  t^stnblish  thefwllowiug 
Cori8titutu>n  and  form  of  civil  i^overnnicnt/'  *Mn  iirdtir  raare  ♦jfiFectnally  to  define, 
secure,  and  porpeHuite  the  liberties,  rights,  and  privilei^B  fthich  they  have  derived 
fruni  their  ancestors/'  Thnt  there  ia  nofhin^j  in  this  Bill  of  Rijjhts  making  slavery 
unlawful  in  Cunneeticut.  ^ee  Jackson  jk  Bollock,  12  Conn.  42,  (il,  62. 

'Bant  Hartford  r.  Pitkin  (1831),  »  Ccjnn.  4i>'2,  Williimia,  J.— "  That  slavery 
has  cxUted  in  thia  Stati;  cann^'it  he  denied,  and  a  few  solitary  cases  still  exiHt  to 
Btteat  the  melancholy  Irnth."  Jnckson  >'.  Bullock  (1837).  Yl  Conn.  42,  AVilliams, 
J. — '•  Slarery  exists  here  to  it  certain  extent.  *  *  •  A  small  reninunt  still 
rctoalnii,"  <kc* ;  p.  5i*,  Biii«cll^  J.^*'  If  it  here  ftssnmed  a  milder  and  more  mitij^'-nted 
form  than  in  many  of  the  St^itea,  this  was  rather  the  resnit  of  pnbljc  senthTjcut 
and  of  a  more  correct  »tate  of  tnorwl  feeliiijcr  than  of  any  peculiar  mildness  in  nur 
legislative  enactments  on  the  snbjert.  But  if  the  system  was  If b«  rij^roua,  still  it 
w«a  a  system  of  absolute  nnconditionnl  ser*itMde.  Still  the  principle  wfis  rciM io- 
nized and  acted  U]M>n  that  one  man  ra%ht  have  prdperty  in  nnothcr,  mi^ht  com- 
mand his  tfcrvices  for  life  without  compcnaation^  und  dispose  of  him  aa  he  would 
of  any  other  ehattel" 

Jud;i;;c  Rceve,  in  hi»  Law  of  Domestic  Relations,  %\(v,  341,  Bald.  "  The  law,  as  hcre- 
tofort  practiced  in  this  ?itate,  respectini:  shives.  must  now  be  uninteresting.  J  will^ 
however,  Ici^t  the  slavorv  which  prevailed  in  thia  iState  should  W  forgotten,  nu-ntiun 
Bmu6  things  that  show  tliiit  slavery  here  was  very  far  from  being  of  the  absolute^ 
rigid  kind.  The  master  had  no  control  uvcr  the  life  of  the  slave.  If  he  tilled 
hinijhe  w«w  liable  to  the  same  punishment  as  if  he  killed  a  froemon.  The  maj*tcr 
was  Ofi  liable  U»  l>e  bUed  ljy  the  slave  it*  an  Bction  for  beating  ond  woundin*;,  or  for 
inunoderate  chnf^tifeement.  as  he  would  be  if  he  hud  thus  trented  an  ftpprenlicc.  A 
eloTe  waa  capable  of  holding  property  in  chnractcr  of  dcviaec,  or  le^'atee.     If  the 
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1821.  A  Revision.  Tit.  93.  An  act  to  prevent  shwery. 
Declares  the  then  existing  law.  See  title  Sla/oery  in  the  later 
revisions. 

1833. — An  act  which  appears  in  the  revision  of  1835  in 
Title  53, — Inhabitants^  as  An  act  in  addition  to  An  act /or  the 
admission  and  settlement  of  inhoMtunts  in  towns.  (Rev.  of 
1821,  Title  51.)  "  Whereas  attempts  have  been  made  to  estab- 
lish literary  institutions  in  this  State  for  the  instruction  of  col- 
ored persons  belonging  to  other  States  and  countries,  which 
would  tend  to  the  great  increase  of  the  colored  population  of 
the  State,  and  thereby  to  the  injury  of  the  people," — ^there- 
fore enacts,  sec.  1,  "  That  no  person  shall  set  up  or  establish  in 
this  State  any  school,  academy,  or  literary  institution  for  the 
instruction  or  education  of  colored  persons,  who  are  not  inhab- 
itants of  this  State,  nor  instruct  or  teach  in  any  school,  academy 
or  other  literary  institution  whatever  in  this  State,  or  harbor 
or  board  for  the  purpose  of  attending  or  being  taught  or  in- 
structed in  any  such  school,  academy  or  other  literary  institu- 
tion, any  person  who  is  not  an  inhabitant  of  any  town  in  this 
State,  without  the  consent,  in  writing,  first  obtained  of  a  ma- 
jority of  the  civil  authority,  and  also  of  the  selectmen  of  the 
town  in  which  such  school,  academy  or  literary  institution  is 
situated ;  and  each  and  every  person  who  shall  knowingly  do 
any  act  forbidden  as  aforesaid,  or  shall  be  aiding  or  assisting 
therein,  shall  for  the  first  offence  forfeit  and  pay  to  the  treas- 
urer of  this  State  a  fine  of  one  hundred  dollars,  and  for  the 
second  offence  shall  forfeit  and  pay  a  fine  of  two  hundred  dol- 
lars, and  so  double  for  every  oiTence  of  which  he  or  she  shall 
be  convicted.  And  all  informing  ofiicers  are  required  to  make 
due  presentment  of  all  breaches  of  this  act.  Provided  that 
nothing  in  this  act  shall  extend  to  any  district  school  established 
in  any  school  society  under  the  laws  of  this  State  or  to  any 
incorporated  academy  or  incorporated  school  for  instruction  in 

master  should  talce  away  snch  property,  his  slare  would  be  entitled  to  an  action 
against  him  by  his  proehein  ami.  rtxmt  the  whole  we  see  that  slaves  had  the 
same  right  of  life  and  property  as  apprentices ;  and  that  the  difference  betwixt 
them  was  this :  an  apprentice  is  a  servant  for  time,  and  the  slave  is  a  servant  for 
life.  Slaves  could  not  contract  in  court,  for  this  is  specially  forbidden  by  statute." 
(Rev.  of  1784.) 
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t\m  State*     2,  Any  colored  person  not  an  inhabitant  of  thiil 
State  who  shall  resicle  in   any  town  therein  ior  the  jnii-poee  off 
being  iiistnictcd  as  aforesaid,  may  be  removed  in  tlic  manner 
prescribed  in  the  sixth  and  seventh  sections  of  the  act  to  whieli I 
tliis  is  an  addition."     3.  Any  person  not  an  inhabitant  of  this 
State,  who  shall  roside  in  any  tuwn  tliereln  for  the  purpose 
being  instrncted  as  aforesaid,  shall  be  an  admissible  ^vitness  in 
all  prosccntions  nnder  the  first  section  of  this  act,  and  may  bel 
compelled   to   give  test5i).iony  therein,   notwithstanding  any! 
thing  in  this  act,  or  in  tlie  act  last  aforesaid.   4.  Tliat  so  much  r»f  j 
the  seventh  section  of  the  act  to  which  this  is  an  addition  asl 
may  provide  for  t!ie  infliction  of  corporal  punishment,  be  andj 
the  same  is  liereby  repealed.'' 

1338,  c.  34.  Eepeals  the  above,  excepting  the  last  section^ 

—^    c.  37.     An  act  for  thi  fnlfillment   of  the  ohligaA 

tion^  of  this  State ^  imposed  hy  the  Constitution  of  the  Unitedt 
Stately  in  regard  to  persans  held  t^  service  or  lahor  in  tmeStaU 
^^oapinff  into  another^  and  to  secure  the  right  of  t^rial  hyjn 

*  Crandan  r.  The  Stiite,  10  Conn.  84 0.     Theplnintiif  Imd  been  indicted  tmder 
thia  net :  vcrdu't  and  ^iidj^ntjiit,  in  llie  t:ourt  below,  ognui^t  lier.     On  htsorintf  tht  ^ 
case  in  the  Supreme  Court  uf  Errors  the  iuform«Uoii  wnsbtOd  to  hove  bi.-*'n  insuf*] 
ficiont.     Noojnnion  wns  delivi*red  on  thti  qjue^tion  rina^ed  on  the  trial  n:  '   ■--■    T 
before  the  court — wht>ther  this  stJitutp  wiih  n  violation  of  t)ie  ftrat  \nv 
sec,  2  of  art,  4  of  Ihe  Const,  of  tlic  U.  S.     Oii  the  trial,  Diijjgett,  Ch,  J.,  b;) 
that  colored  persjons,  "  elaves.  frto  blutks  or  Indiniif*."  nre  not  citinen*  within  tii« 
meaning  of  that  provision,     llis  r^iiwouin^  wrta,  before  the  case  of  Dred  Scott,  ofteill 
died  as  the  Icftdinjx  authority  on  that  eldo,  and  the  ar-irumei»t9  of  co[inB(:d  are  cug^l 
jjjestive  and  ijfFcr  man y  authorities.     A  tritioal  exuniiimlion  of   this  deoii^ioti  byi 
Wm.  Jay,  E*q.,  may  be  found  in  hi 3  frtijuirt/  into  the  clmracter  and  tendency/  of  ti 
Amtr\ciir\  Chlonhation  ami  Attm^rictin  Anfi-A^larci^j/  Swtetie^,  pub.  WI35.  p.  H7- 

It  irt  very  reiiarkuble  that  no  objet'thm  ?cenisto  hrivebeen  takcD  to  thia  acii 
A  violation  of  the   Sfjiie  Constitotton.     rrtltsa  that  Conslilution  recognized  a  di§-J 
tinction  amort^  fre^  persona  in  reapet*t  to  its  ja^iarantees,  how  could  the  legitilatuf 
diflcriminate?     And  are  not  nlieuf*  in  Cnnni'cttrtit  prot«»cted  againat  th©  action  1 
the  lefjislature  by  the  State  Bill  of  llii^hls  an  mueh  as  residents f 

*  Str.  G.   ''  When  any  iiihahittint  of  any  of  the  United   Stiitca  (this  Sti 
ejteepted)  shall  ennie  to  reside  in  any  town   'm  thia  State,  the  civil  uuthority,  'JtI 
the  major  part  of  them,  in  such  town,  are  hereby  autboriseed,  upon  applieatioti  ofi 
the  seleetn^en,   if  they  judge   proi>er,  by  wttirani  under  their  hand,  diretl-td  tol 
either  of  the  eiui:*'tftblefl  of  said  town,  to  order  said  person  to  be  conveyed  to  tbel 
State  fn>m  whence  he  or  ehe  camc,^'  <te.     T.  Authorizes  the  selectnten  to  worsi] 
"auy  such  person,  not  an  iuliabitant  of  this  State,  to  depart/'  under  penalty  fo] 
remainin|Er»     Not  applicable  to  ai»prentiee»  and  servants  for  rime,  Kcv.  of  l^HflL; 
By  K.  S.  of  1849  and  1 854,  uader  Tit,  42.  c,  J»  settlement  in  a  tf»  wn  is  rnftde  de|H5ad 
ent  on  the  consent  of  the  town  anthoritiea,  and   iidtahitanta  of  any  St4ite,  <fec.,  0 
the  United  States,  eoaitcf;  to  residi*,  and  not  lia^in:^  obtained  a  Acttlementj,  may  bM 
thua  removed.    The  terma  of  the  act  are  not  limited  to  pau|RT8. 
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in  the  cases  therein  mentioned.  Sec.  1.  Tlie  claimant  may 
have  writ  of  habeas  corpus  issued  for  the  fugitive  from  labor, 
returnable  before  judges  authorized  to  issue  the  writ.  2.  Pre- 
liminary proof  required  by  aflSdavit.  3.  Judge  to  hear  and 
commit.  (Provisions  modified  by  laws  of  1839,  c.  26.)  4.  The 
facts  may  be  tried  by  a  jury  at  request  of  either  party.  5, 
6.  If  alleged  fugitive  be  acquitted,  he  shall  recover  damages ; 
if  verdict  for  claimant,  he  shall  be  delivered,  with  a  certificate. 
7. .  Fees.  8.  Forbids  issuing  the  writ  by  justices  of  the 
peace,  &c.  9.  Penalty  for  any  person  removing  another  ag 
fugitive  otherwise  than  as  here  provided ;  and  persons  so  seized 
may  have  habeas  corpus ;  provided  "  that  notliing  herein  shall 
be  construed  to  extend  to  any  proceedings  before  any  court  or 
magistrate  of  the  United  States,  or  any  person  acting  by  the 
authority  of  such  court  or  magistrate."  Rev.  of  1838,  p.  571. 

1844,  c.  27.  An  act  to  repeal  the  above.  Sec.  1.  Re- 
cites, "  Whereas,  it  has  been  decided  by  the  Supreme  Court 
of  the  United  States,  since  the  passing  "  of  this  act,  "  that  both 
the  duty  and  the  power  of  legislation  on  that  subject  pertains 
exclusively  to  the  national  government,  therefore" — repeals 
the  above.  2.  Prohibits  judges,  justices  of  the  peace,  and 
other  officers  appointed  under  the  authority  of  the  State,  from 
issuing  or  serving  any  process  for  arrest  of  person  as  fugitive 
from  labor,  or  giving  certificate,  and  that  if  issued  it  shall  be 
void ;  provided  "  that  nothing  in  this  act  contained  shall  be 
construed  to  impair  any  right  which  by  the  Constitution  of 
the  United  States  may  pertain  to  any  person  to  whom  labor  or 
service  may  be  due,  by  the  laws  of  any  other  State,  from  any 
fugitive  escaping  into  this  State,  or  to  prevent  the  exercise  in 
this  State  of  any  powers  which  may  have  been  conferred  by 
Congress  on  any  judge  or  other  officer  of  the  United  States  in 
relation  thereto." 

Tliis  last  section  is  sec.  5  of  An  act  to  prevent  slavery,  passed 
1848,  being  Title  51  of  Rev.  of  1349,  of  which  sec.  1  is,  "That 
no  person  shall  hereafter  be  held  in  slavery  in  this  State."  2, 
3,  4.  Forbid  the  introduction  of  any  Indian,  negro,  or  mulatto 
slave,"  "to  be  disposed  of,  left,  or  sold  within  the  same."* 

'  For  the  constaniction  of  this,  see  Jackson  v.  BuUoclc,  12  Conn.  38. 
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18&4^*  c.  65.    An  act  for  the  defence  of  lilerty  in  ihii 

State,     Sec.  1.    Declares  pimislinieiit   by  fine  and  imprisoi 
meut  for  falsely  and  malicionsly  representing  a  free  person 
be  a  slave*     2.  The  trutli  of  the  allegation  of  slavery  nmst 
proved  by  two  credible  witnesses  testifying  to  facts,     3.  Pei 
alty  by  fine  and  imprisonment  for  mklieionsly  seizing  a  fi 
person  with  intent  to  enslave.    4,  Depositions  not  receivable  oi 
such  trials.    5.  Penalty  of  fine  and  imprisonment  for  false  teal 
mony  tliat  a  person  is,  or  was,  a  slave  or  owed  service  or  labor. 
6.  Penalty  for  obstructing  tlie   apprehension  of  any  person 
nnder  this  act.     7,  Representation  of  debt  of  sci^vice  as  ap- 
prentice not  herein  intended*     Compiled  St.  of  1834,  p,  798.* 


\ 


§  550,  Legislation  of  the  State  of  Eoode  Island. 

1778. — Acts  sanctioning  and  limiting  the  enlistment 
slaves  in  tiie  eontiiieiital  battalions,  are  mentioned  in  Bartlett' 
Index  to  Laws  of  Kh.  L  pp.  243, 327,  337.  ''They  were  declared 
free  on  enlisting,  and  many  actnally  served  with  fidelity  during 
the  \Kiii\^^    E,  K,  Potters  Report.' 

1779p  Oct,  An  act  preventing  slaves  being  sold  out  of  the 
State  without  their  eonsent  is  mentioned  in  Bartlett's  Index,  p. 
329,  and  in  Potters  Report. 

1784,  Feb.  An  aet  repealing  the  clause  in  the  act  of  Juni 
1774,  respecting  the  importation  of  slaves,  is  also  mention 
Bartlett's  Index,  p,  332.     Mr.  Potter  mentions  a  law  of  th 
date  as  An  act  atii/u/riziny  the  nianurnimion  of  n^groe^y  m 
latt<k:^i  and  others,  and  for  the  gradual  aholitimi  of  slavery^ 
wdiich  the  preamble  is,  *' Whereas  all  men  are  entitled  to  lif< 
liberty,  and  the  pursuit  of  happiness,  and  the  holding  of  ma] 
kind  in  a  state  of  slavery  as  private  property,  which  has  gri 
Tially  obtained  by  unrestrained  custom  and  the  permission  o^ 

*  An  aeteonctrninff  the  arrest  and  ntrrendnr  of  fuffitives  from  jwtHee,  Scss.  L, 
of  18B2»  c,  51.     8oc.  3.  Authorises  the  g-overnoV  to' atreat  and  deliver  persona 
chiiQicd.     4,  Prt)vides  for  tmnsportation  through  thU  Btnte  of  offendera  taken  i 
801X10  other  State  and  ou  their  way  to  the  State  where  the  offence  in  < ' 
Compii^'d  St  of  1864,  p.  360. 

'  The  el&Mia  pnnhhing  kidrwippmg^,  Compiled  St,  p.  SOS.providea  "TliotitBhi 
not  opiTat4*  to  preTeivt  persoDfl  coming  into  tliis  State  for  the  purpose  of  tempore 
residence,  OP  p*flaing  through  the  eame,  from  carrying  their  eenranta  with  th« 
Ac. 

*  Se«  Tol  I.  p.  275,  u. 
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the  laws,  is  repugnant  to  this  principle  and  subversive  of  tLe 
happiness  of  mankind,  the  great  end  of,"  &c.  "It  declares  all 
children  of  slaves  born  after  March  1st,  1784,  to  be  free,  and 
makes  regulations  for  their  support.  At  the  same  session," 
says  Mr.  Potter,  "  they  prohibited  the  importation  or  sale  of 
negroes  in  the  State." 

1785,  Oct.  An  act  repealing  part  of  the  act  for  the  manu- 
mission of  slaves,  also  mentioned  in  Bartlett's  Ind.,  p.  333  ;  and 
in  Potter's  Report. 

1787,  Sep.  An  dct  to  prevent  the  slave  trad^  and  to  encour- 
age the  dbolition  of  slavery^  mentioned,  Bart.  Ind.,  p.  333,  and 
Potter's  Rep.  Mr.  Potter  says,  "  This  act  refers  to  the  fact  of 
the  slave  trade  having  been  lately  carried  on  from  this  State, 
and  censures  it  in  strong  terms,  as  contrary  to  the  principles  of 
justice,  humanity,  and  sound  policy.  It  imposes  a  penalty  on 
every  citizen  who  as  master,  agent,  or  owner  shall  buy, 
sell,  or  receive  on  board  his  ship  for  sale  any  slave,"  &c. 

1798. — In  a  Revision,  p.  79,  is  An  act  declaratory  of  cer- 
tain rights  of  the  people  of  this  State,  There  is  no  attribution 
of  liberty,  &c.',  to  all  men  as  natural  and  inalienable  rights. 
(Rev.  of  1822,  p.  66.) 

In  the  same  Revision,  p.  607,  is  An  act  relaUve  to  slaves  and 
to  their  Taajnumission  and  support  (given  as  digested  from  laws 
of  1766, 1774,  1779,  1784,  1785,  1798).  Sec.  1.  No  slaves  to 
be  brought  into  the  State.  Proviso^  that  this  "  shall  not  ex- 
tend to  the  domestic  slaves  or  servants  of  citizens  of  other 
States  or  of  foreigners  traveling  through  the  State  or  coming 
to  reside  therein,  nor  to  servants  or  slaves  escaping  from  serv- 
ice or  servitude  in  other  States  or  foreign  countries  and  coming 
of  their  own  accord  into  this  State."  2.  Penalty  for  bringing 
in  slaves.  3.  For  concealing  or  assisting  to  escape.  4.  For 
forcibly  carrying  off  slaves  without  their  consent.  5.  Slave  in 
such  case  emancipated.  6.  Proof  of  slave's  consent  by  certifi- 
cate of  justice.  7.  Courts  may  allow  unfaithful  slavea<to  be 
transported  to  any  part  of  the  United  States.  Penalty  for 
transporting;  proviso,  as  to  persons  traveling  and  escaped 
slaves.  8.  "  That  no  person  bom  within  this  State,  after  the 
first  day  of  March,  1784,  shall  be  deemed  or  considered  a  serv- 
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ant  for  life  or  a  slave,  and  that  all  Bemtude  for  life  or  slavery 
of  children  to  he  born  as  aforesaid,  in  consequence  of  the  con- 
dition  of  tlieir  mothers,  be  and  the  same  is  licreby  taken  away, 
extingniflhedj  and  forever  abolished*''  9.  Children  of  slave 
mother,  if  she  be  held  iu  slavery,  to  be  supported  by  her  owner 
until  twenty -one  years.  10*  Cbildrenof  other  blacks  supported 
by  the  towns,     11.  Support  of  emancipated  slaves, 

1822.^ — In  the  Kevision,  p.  441,  the  above  is  re-enaeted  with 
new  sections  12,  13  {qtKerCj  added  in  1804  j),  providing  for  ap- 
peals in  tljese  cases. 

1843,  May.  A  Constitution  of  the  State  adopted.  Framed 
Nov.  J  842. 

Art.  I.  A, declaration  of  rights  and  principles.*  There  is 
no  attribution  of  liberty,  &c,,  as  inalienable  and  natural  rights. 
Sec.  4.  *'  Slavery  shall  not  be  permitted  in  this  State.'-  By  Art. 
n.  sec.  1,  2,  Every  nnde  citizen  of  the  United  States,  qualified 
by  residence  and  property,  without  distinction  of  color,  may 
hold  the  elective  franchise, 

1844.^The  Revision  of  this  year,  p.  342,  in  the  Poor  Law, 
Boc.  1.  Prpvides,  notwithstanding  the  constitutional  denial  of 
slavery, "  that  all  persons  wlio  are  holden  in  servitude  or  slavery 
who  have  not  been  emancipated  according  to  the  provisions 
of"  the  act  on  slaves  in  the  Digest  of  bS22,  shall  he  supported 
at  the  expense  of  "  their  owners"  if  they  become  chargeable. 

1848.— -An  act  further  to  protect  ^personal  Uherttj.  PaiuphL 
L.  714,  Sec.  1.  ^*  That  no  judge  of  any  court  of  record  of  this 
State  and  no  justice  of  the  peace  shall  hereafter  take  cognLzauee 
or  grunt  a  certificate  in  cases  ■■  arising  under  the  law  of  Congress 
of  I7D3.  2,  Forbids  sheriffs  or  other  officers  of  the  State  to 
arrest  or  detain  in  tliose  c&ses.  3.  Declares  jtistices  of  the 
peace,  sheriffs,  &c.,  for  violating  this  law»  punishable  by  fine 
and  imprisonment. 

*  There  la  no  dcddratiejti  thflt  aU  poTil  ical  power  if  derived  from  the  p^ple ; 
but  by  Sep.  I,  *'  In  the  words  of  the  Father  of  liis  Country,  we  deiiftre  tbivt  tho 
ba-His  of  our  political  systems  \b  tht^  ri^jht  of  the  pt^ople  to  make  and  alter  thtdr 
Constitutions  of  jjjovtipnmcnt :  but  that  the  Conjititution  which  at  anytime  extsts, 
liU  <.'han^L'd  by  an  explicit  and  authentic  act  of  the  whole  people,  ia'sAcredlj  obli- 
j^itory  tipnu  all.*'  A  tVmstitution,  under  which  Mr.  Dorr  clainied  to  bti  Governor, 
was  proclaimed  Jan,  1843.  The  controversy  at  that  time,  known  as  Dorrs  rebel- 
lion, w^ia  ocoiisiofied  by  a  general  demand  ft»r  an  extension  of  the  elective  fran- 
chise. The  question  b  fact  was.  Who  are  tht  f^ople  who  may  **  make  and  alter"? 
See  Lnther  v.  Borden,  7  How.  1;  VX  Webster's  Works,  217, 
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1854, — An  amending  act.  Pamplil.  L.  1100.  Extends  the 
provisions  of  this  law  to  the  law  of  Congress  of  1860.  Rev.  St. 
of  1857,  pp.  532-576.* 

§551.  Legislation  of  the  Stai^  of  New  York. 

1777. — ^First  Constitution,*  Sec.  7.  Prescribes  the  qualifi- 
cations of  electors, — every  male  inhabitant  of  full  age,  resident 
for  six  months  in  one  of  the  counties,  having  certain  freehold 
or  other  property  qualification,  or  being  "a  freeman"  of  the 
cities  of  New  York  or  Albany.  8.  Electors  to  take  oath  of 
"allegiance  to  the  State,"  41.  "That  trial  by  jury,  in  all 
cases  in  which  it  hath  heretofore  been  used  in  the  colony  of 
N.  Y^  shall  be  established  and  remain  inviolate  forever."  42. 
*'  That  it  shall  be  in  the  discretion  of  the  legislature  to  natural- 
ize all  such  persons  as  they  shall  think  proper." 

1781,  c.  32.  An  act  for  raising  regiments,  &c.  (1  Green- 
leafs  Laws,  p.  42.)  Sec.  6,  provides  for  the  manumission  of 
slaves  delivered  by  their  owners  to  serve  in  such  regiments, 
and  a  grant  of  land  to  the  owner. 

1786,  c.  58.  An  act  relating  U)  confiscated  estates.  (1 
Greenl.  p.  278).  Sec.  29,  30,  declare  the  manumission  of  all 
negro  slaves  which  may  become  the  property  of  the  State. 

1787,  c.  1.  An  act  concerning  the  rights  of  the  citizens  of 
this  State  *  (1  Greenl.  p.  287),  contains  thirteen  articles.    The 

*  R.  8.  ch,  228.  Of  fugitive*  from  justice  and  proteeHan  of  officers  of  adjoining 
States,  Autfiorizes  arrests  by  Doagistrates  in  yiew  of  demand  on  the  execative ; 
bnt  there  is  no  special  grant  of  power  to  the  latter. 

*  1776,  May  22, — Assembling  of  the  Provincial  Congress;  1776,  July  9,  the 
Congress  at  White  Plains  ratified  the  Declaration  of  Independence,  and  assumed 
the  style  of  the  Convention  of  the  People  of  the  State  of  New  York.  1777,  April 
20,  State  Cons,  adopted ;  see  Journale,  Ac. ;  recites  resolV e  of  the  Congress  of  the 
colony.  May  31,  1776— "  Whereas  the  present  govemment  of  this  colopy,  by 
Congress  and  committees,  was  instituted  while  the  former  government  under  the 
crown  of  G.  B.  existed  in  full  force,"  Ac. — ^that  its  object  was  temporary — its 
inconveniences — recites  the  recommendation  of  the  General  (Continental  Con- 
gress, of  May  10  and  16,  1776,  to  these  colonies  to  adopt  a  f&rm  of  government ;  the 
election  of  deputies  to  form  a  Constitutionfor  the  State,  &c, — recites  the  Declaration 
of  Independence,  and  its  ratification  by  the  State — ^that  "  By  virtue  of  which 
several  acts,  declarations  and  proceedings  mentioned  and  contained  in  the  afore- 
recited  resolves,  or  resolutions  of  the  General  Congress  of  the  United  American 
States,  and  of  the  congresses  or  conventions  of  this  State,  all  power  whatever 
therein  hath  reverted  to  the  people  thereof,"  Ac,  Ac. 

*  See  Reviser's  Reports  and  Notes,  Ac,  in  vol.  3  R.  S.  on  Part  I.  c  4,  of  R.  S. 
entitled,  Of  the  rights  of  the  citizens  and  inhabitants  of  this  State,  and  post,  laws  of 
this  State,  an.  1830. 
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id — ^'^That  no  citUBen  of  this  State  shall  be  taken  or  itnprisonc 
or  be  di83i?ized  of  his  or  her  freeliold  or  liberties,  or  free  cus- 
Icnii^^  or  out-lawcd,  Or  exiled,  or  condemned,  or  otherwise 
destroyed,  but  by  lawful  judgnient  of  his  or  her  peers,  or  by 
due  process  of  law."  The  5th — '**That  no  person,  of  wliat 
estate  or  condition  soever,  shall  be  taken  or  imprisoned,  or 
disinherited  or  put  to  death,  without  1>eing  brought  to  answer 
by  due  process  of  law ;  and  that  no  person  shall  be  put  out  of 
his  or  her  frauchisu,  or  freehold,  or  lose  big  or  her  life  or  limb, 
or  goods  and  i^hattels,  unlesft,  he  or  she  be  duly  brought  to 
answer  and  be  fore-judged  of  the  same,  by  ine  course  of  law  ; 
and  if  anythiTig  be  done  contrary  to  the  same,  it  eh  all  be  void 
ill  laWj  and  holden  fpr  none.'*  The  Otb  provides,  **Tliat  writs 
and  process  shall  be  granted  to  all  persons  requiring  the  same.^ 
In  the  other  articles  the  term  "  citizen  '*  is  used  alone,  except 
the  laftt,  whei'e*"  citizens  and  inhabitants'-  is  the  expression. 

1788,  c.  13-  An  a^ct  C(meernmg  apprentices  and  servants, 
(In  2  Greenlcaf,  p.  2^,  but  not  in  Webster's  cd.  of  1802.) 
Sec.  8.  Continues  indentures  of  persons  coming  from  beyond 
sea.  ■-—  ,  c.  40.  An  act  concerning  slaves,  (2  Greenlcaf, 
p.  85.)  See.  1.  Enacts  that  '*  every  negro,  mulatto,  or  mestee 
within  this  State  who,  at  the  time  of  the  passing  of  this  act,  is 
a  slave  for  his  or  tier  life,  shall  continue  sueh  for  and  during  his 
or  her  life,  unless  he  or  she  shall  be  manumitted  or  set  free  in 
the  manner  prescribed  in  and  by  this  act,  or  in  and  by  some 
future  law  of  this  State."  2.  Enacts  that  *"  the  children  of 
every  negro,  mulatto,  or  mestee  woman,  being  a  slave,  shall 
follow  the  state  and  condition  of  the  mother,  and  be  esteemed, 
reputed,  taken  and  adjudged  slaves  to  all  intents  and  purposes 
whatsoever."  3.  Tliat**the  baptizing  of  any  negro  or  other 
slave  shall  not  be  deemed,  adjudged,  or  taken  to  be  a  manu- 
mission of  such  slave."  4.  That  any  person  selling  a  slave 
brought  into  this  State  after  the  first  day  of  June,  1785,  shall 
forfeit  100/,;  '^  and  further,  that  evL*ry  person  so  imported  or 
brought  into  this  State,  and  sold,  contrary  to  the  true  intent 
and  meaning  of  this  act,  shall  be  free."  5.  That  any  person 
buying  or  receiving  a  slave  witli  intent  to  remove  such  slave 
out  of  tliis  State,  to  be  suld,  shall  forfeit  100/. j  and  such  slave 
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shall  be  free/  15, 16.  Kelate  to  the  manumisBioii  of  elaves. 
The  other  sections  contain  re-enactments  of  police  regulations. 
1790,  c,  28.  (2  Greenl.  312.)  Amending  the  above  act, 
by  two  sections  respecting  transportation  of  criminal  slaves 
and  manumission  cases. 

1798,  c.  27.  This  confirms  former  mannmissionrmade  by- 
Quakers  and  others,  not  in  conformity  with  statute  law. 

1799,  c.  62.  An  act  for  the  graduoA  abolition  of  slavery. 
Provides  "  that  any  child  bom  of  a  slave  within  this  State  after 
the  fourth  day  of  July  next,  shall  be  deemed  and  adjudged  to 
be  bom  free.  Provided,  nevertheless,  that  such  child  shall  bo 
the  servant  of  the  legal  proprietor  of  his  or  her  mother  until 
such  servant,  if  a  male,  shall  arrive  at  the  age  of  twenty-eight 
years ;  and  if  a  female,  at  the  age  of  twenty-five  years ;  that 
such  proprietor,  &c.,  shall  be  entitled  i;o  the  service  of  such 
child  until  he  or  she  shall  arrive  to  the  age  aforesaid,  in  the 
same  manner  as  if  such  child  had  been  bound  to  service  by  the 
overseers  of  the  poor."  Eemainder,  prescribing  certain  duties 
on  the  part  of  the  masters,  allows  them  to  abandon  their  right 
to  such  service,  and  permits  emancipation  of  all  slaves  by  their 
owners. 

1801,  c.  188.  An  act  concerning  slaves  and  servants. 
Sec.  1.  Enacts  that  slaves  shall  continue  such :  baptism  no 
manumission.  2.  Permitting  manumission;  fixing  liability 
of  master.  3.  Quaker  manumissions.  4.  That  no  slave  shall 
hereafter  be  imported  or  brought  into  this  Stat^,  unless  the 
person  importing  or  bringing  such  slave  shall  intend  to  reside, 
shall  have  resided  elsewhere,  and  have,  for  a  year  before,  owned 
such.  Every  slave  otherwise  brought  in  shall  be  free.  5. 
Penalty  on  persons  selling  slaves  brought  into  State.  6.  Pen- 
alty for  attempting  to  export  a  slave.  7.  Non-residents  may 
travel  in  the  State  with  slaves.  Citizens  may  take  away  slaves 
on  journeys ;  must  return  with  them.  Persons  removing  may 
take  away  slaves,  &c.  8,  9,  10.  Ke-enacts  the  law  of  1799 
in  terms  somewhat  diflferent.  11-20.  Various  ordinary  police 
regulations. 

*  See  on  the  interpretation  of  this  provision  Sable  t*.  Hitchcock,  2  Johns.  Cases. 
79.  See  Kent,  J.,  ib.  p.  86,  holding  that  slayes  in  New  York  were  then  property ; 
and  in  Fish  v.  Fisher,  ib.  89. 
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1802,  c,  52,  and  1804,  c.  40.  Amending  tlie  above  act  in 
respeet  to  uiainteiinnce  of  pauper  children  of  slaves,  and  tlie 
abandonment  of  chiltlren  of  slaves.  1807,  c.  77.  Amending 
the  same;  limiting  still  farther  the  power  of  residents  to  carry 
away  slaves. 

1308y  c.  96.  Ati  act  to  prevent  the  Jcidnappmg  offreepeapU 
of  color  J  has  no  reference  to  fugitive  slaves, 

1809,  e,  44.  An  act  to  enable^  Ac.  Enables  manumitted 
slaves  to  take  **by  descent,  devise,  or  otherwise  ;**  that  all 
marrhiges  contracted  where  a  party  or  parties  **  was,  were,  or 
may  be  slaves,"  shall  be  valid,  and  the  children  legitimate. 
Sec.  3  facilitates  mannnjission.* 

1810,.  c.  115.  Additiumd  to  act  of  1801.  Sec.  1,  Forbids 
importation  of  slaves  by  persons  coming  to  reside  —  nine 
months'  stay  to  be  acemuited  as  residence.  2.  Eeciting  an 
evasionj  provides  that  no  indenture  for  service  nuide  by  a  per- 
son before  held  as  a  slave  in  another  State  shall  be  valid  here, 
3»  Requires  masters  of  slaves  to  be  freed  at  twenty-one  years 
to  teach  them  to  read. y  c.  193.  An  act  for  various  pur- 
poses. Sec.  23.  Authorizes  emigrants,  from  Virginia  and 
Maryland  intr>  counties  named,  to  hire  out  their  slaves  for 
seven  years  or  less. 

1811^  c.  201.  An  act  to  prevent  frmidsy  &c.,  and  slaves 
from  voting.  Sec.  3-7.  Requiring  production  of  certificates  of 
freedom  from  blacks  or  mulattoes  oiler  in  g  to  vote. 

1813,  c.  203*  An  act  for  various  purposes.  Sec.  29. 
Amends  the  act  of  1801^  §  4,  in  respect  to  slaves  belonging  to 
persons  resident  near  the  State  boundary,  and  owning  and 
occupying  lands  in  the  adjoining  State. 

In  the  revision  of  the  statutes  known  as  Revised  Laws  of 
1813,  2d  vol.  pp.  201-209,  247,  the  former  statutes  on  this  sub- 
ject are  re-enacted. 

1814,  c.  18.  An  act  t^  authorize  the  raidng  of  two  regi- 
ment^  of  men  of  coktr.  Sec.  3.  All  the  commissioned  officers  to 
be  white  men,  6.  Slaves  may,  with  the  consent  of  owners, 
be  enlisted,  and  when  discharged  shall  be  deemed  raanumit- 


*  Jnckson  t^  Lervej,  5  Cowen,  897,  where  the  opcrfttion  of  tbia  statute  U 
exAtuined. 


IAW6   OF  NEW    YOKE* 


ted,  &c,    ,  c,  82,  and  1815,   c.   145,   contain  new  provi- 

eions  for  certificates  of  freedom,  &e.,  required  of  free  blacks  for 
election  purposes, 

1616,  c\  45,  An>  act  concerning  the  maintenance  of  certain 
persona  fonnerlt/  slaves, 

1817,  c.  137.  An  act  relative  to  slaves  and  servants,  for 
the  most  part,  is  a  more  systematic  aiTangement  of  the  existing 
law.  Tlie  last  section  repeals  tin?  laws  in  the  revision  of  1818, 
above  referred  to.  Sec.  9,  Declares  free  any  person  imported 
who  has  been  held  as  aelave.  Exceptions  in  sec.  15  as  to  slaves 
of  travelers,  16.  Slaves  held  by  persons  coming  to  reside,  29- 
Re'Cnaets  the  law  (1808)  against  kidnapping  colored  persons, 
and  reciting/*  Whereas  persons  uf  color,  owing  service  or  labor 
in  other  States  sometimes  secrete  themselves  on  board  of  vessels 
while  such  vessels  are  lying  in  the  ports  ur  harbors  of  other 
States,  and  thereby  snbject  the  comnjanders  thereof  to  heavy 
fines  and  penalties,  therefore,  30.  Tliat  it  slmll  be  lawful  for 
all  siiclx  captains,  &c.,  to  seiise  snch  person  of  color,  and  take 
him  before  any  magistrate  of  a  connty,  or,  if  in  the  city  of  New 
York,  before  the  justices  of  the  police  office,  and  upon  proof  by 
oath  or  aflirmation,  to  the  satisfaction  of  the  said  magistrate  or 
justice,  that  snch  person  of  color  did,  withont  his  conscjit  or 
knowledge,  secrete  himself  on  board  his  vessel,  snch  magistrate 
or  justice  shall  give  a  certificate  thereof  to  snch  captain,  «&c., 
which  shall  be  a  sufficient  warrant  to  fecnd  or  carry  such  p>erson 
of  color  to  the  port  or  place  from  whicli  such  person  was  so 
brought.  Provided^  that  nothing  in  this  section  contained 
shall  prevent  snch  person  of  color,  when  brought  before  such 
magistrate  or  jn&tice,  from  proving  that  he  docs  not  owe  service 
or  labor  in  another  State." 

Sec.  32.  Enacts  that  every  negro,  mulatto,  or  mustee  within 
this  State,  burn  before  the  fourth  of  July,  one  thousand  seven 
hundred  and  ninety -nine,  shall  from  and  after  the  fourth  day  of 
Jidy,  one  thousand  eight  hundred  and  twenty -seven,  be  free/'* 

•  In  the  cose  of  Griffin  i».  Potter.  14  Wendell,  209,  it  had  been  insisied  ihnt  \h\n 
diiOH«'  *•  WHS  UTicoiiHititutional  so  fnr  forth  aw  it  fuii^uined  to  forfeit  the n'<*xi sting 
rijg^hts/'  In  iiffirminir  the  validity  of  the  act,  Savat^v,  Ch.  J.,  usea  laiiguajLje  whluli 
ia'ifitereating  in  connection  with  the  questum  dii=cijf»>ied  in  the  lapt  thnpter  (vol.  L 
p,  G62},  though  also  inuBtrAting  Ihe  confutiion  of  ideas  which  has  prcYniled  on  thia 
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1819,  c,  141.  An  act  to  amend  the  above,  substitutes  more 
stringent  provisions  for  the  sections  relating  to  exporting  glaves 
or  servants,  and  tlie  kidnapping  of  free  persons.  See.  4-,  Per- 
mits owners  who  reside  part  of  the  year  in  this  State,  to  carry 
away  and  bring  back  slaves* 

1823/  Jan.  1.  Second  Constitntion.  Art.  IT,  sec,  1,  prc- 
scrihes  qnalifieation  of  electors,  conehiding,  but  no  man  of 
colofy  unless  he  shall  have  been  for  three  years  a  citizen  of  this 
State  ixndy  fir  one  year  next  preceding  any  election,  shall  be 
seized  and  possessed  of  a  freehold  estate  to  the  value,  ifec.,  &c. 
(such  estate  not  being  required  of  whites).  Art. VII.  sec.  1,  pro- 
vides that  ^*No  member  of  this  State  sliall  be  disfraneliised  or 
deprived  of  any  of  the  rights  or  privileges  secured  to  any  citi- 
zen there^>f,  unless  by  the  law  of  the  land,  or  the  judgment  of 
his  peers." 

1824,  c.  177.  Relating  to  governnient  of  the  Stoekbridge 
Indians.  Sec.  2.  That  no  negro  or  mulatto  shall  vote  in  their 
councils. 

1826,  Xov-  An  amendment  to  the  Oonstitntion,  extending 
the  elective  franchise,   reserves  the  previous  clause  relating 


Bnbject.  *'  It  ia  contended  thai  tlic  fttalute,  assnmini^to  divcnt  a  Tested  rij^hf^  is  tman' 
thorked  and  Ymdpr*^  tan^a.  It  Is  a  fundamental  prmtiple  of  our  je^o%  L'rt>inen(  tliat 
all  meii  are  born  frve  and  equal — that  is,  entitled  by  nature  to  cqmil  fretdom  and 
equal  Halite,  The  reiyf  illation  a  i/f  livil  aocicty  have  quivlltiKd  the  rlghtg  of  differ- 
ent |Kirtiona  of  society.  Tht*  best  intereeU  of  the  whole  sometimes  require  that 
some  shall  be  put  under  the  guardianship  and  control  of  othern.  It  is,  theri?ff>re, 
by  virtue  of  the  arbitrary  iuatituttous  of  #oeit>ty,  and  by  those  alouc,  that  one  nuin 
Ijoij*  an  iutt^rest  in  the  aurvicea  of  another:  property,  strictly  speaklng^,  in  ik& 
person  of  a  huniae  being^  ciinnot  exist.  A  rijyht  in  one  nmn  to  tlie  aorviccs  of 
another,  may,  iiad,  in  a  qoahtk^d  forni,  does  exist  in  every  w<?ilbrefipiilatcd  aoeiety. 
The  parent  eontroU  the  servin^eR  of  his  child,  the  guardum  hia  wnrd,  the  maMer 
hiB  apprentice.  By  whnt  ri^^ht?  it  mny  bo  aakiNl.  I  answer,  by  authority  of  law 
— by  furce  of  the  positive  institutions  of  dvll  society.  Ia  itnotequnlly  competent 
for  the  Lei^i.'ilatnre  to  say  thut  an  apprentice  .shall  s^rvf  till  tweoty-cigrht  as  till 
twenty-one  ?  Cannot  the  Le^jislature  alter  the  fmteqial  ritfhts  of  a  father,  and  f^ive 
Mm  the  services  of  bit*  ehihl  for  the  same  period?  The  power  ot  the  Lesfielature 
over  this  subject  iw  fiuffici*?ntly  ample  to  justify  any  act  which  ran  comf»  in  quentinn 
la  llii«  cnae.  Wht^n  our  t:r>v+;rnmunt  wa*  firsit  injititutcd.  om*  portion  *»f  the  popu- 
lation WAS  In  bondafje  to  the  other.  Slavery  existed  l>y  virtue  of  tlio  lawfl  which 
were  in  force  previous  to  fiuj*  p>liti<"al  e^tistence  as  a  State.  It  con  Id  be  jiiRtitiod 
only  hy  iiftcessity.  It  was  at  war  with  our  principles,  and,  as  the  Legpslalnre  was 
of  the  opinion  that  there  vvivij  nn  necessity  for  its  continuance,  a  hiw  wn^  pas?ici| 
to  0|>erat<t  upon  tfioi^o  thereafter  to  be  born.  This,  I  apprehend,  was  done  in  ten 
derne«s  to  the  prejudices  of  those  who  were  tenacious  of  what  they  termed  vested 
rights." 

»  Adopted  by  the  Convention,  Nov.  10,  1821, 
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to  men  of  color,  but  otherwise  extending  the  franchise  to  every 
adult  male  citizen,  irrespective  of  property,  taxes,  &c. 

1827,  c.  312.  An  act  against  kidnapping  persons  other  than 
negroes,  mulattoes,  or  mnstees. 

1828.— Revised  Statutes,  Part  HI.,  ch.  9,  Tit.  1,  Art.  1. 
Relating  to  habeas  corpus.  Sec.  6.  Authorizes  the  issuing  the 
writ,  by  courts  and  officers,  described  in  sec.  23,  art.  2,  of  the 
same  title,*  in  behalf  of  the  claimant  of  a  fugitive  from  service,  &c. 
7.  Proof  entitling  to  the  writ  to  be  by  affidavit.  8,  9,  10.  Pro- 
ceedings on  hearing.  On  failure  to  prove  claim,  the  claimant 
to  forfeit  one  hundred  dollars  to  the  alleged  fugitive,  and  be 
liable  for  damages.  11.  On  the  claim  being  made  out,  the 
court  or  officer  to  grant  a  certificate.^  12.  "  Such  certificate  shall 
authorize  the  person  having  the  same  to  remove  such  fugitive 
therein  named,  without  any  unnecessary  delay,  through  and 
out  of  this  State,  on  the  direct  route  to  the  place  of  the  resi- 
dence of  the  claimant  of  such  fugitive."  13.  Fees,  when  to  be 
paid.  14.  "No  justice  of  the  peace,  magistrate,  or  other  offi- 
cer appointed  under  the  authority  of  this  State,  other  than  the 
courts  and  officers  herein  authorized  to  issue  writs  of  habeas 
corpus,  shall  be  authorized  to  grant  any  warrant,"  &c.,  or 
grant  certificate.  Penalty  to  the  party  aggrieved.  16,  16,  17. 
Notwithstanding  the  detention  under  the  habeas  corptis^  the 
alleged  fugitive  may  have  his  writ  de  homine  replegiando^  and 
Until  final  judgment  on  the  latter  writ,  the  proceedings  under 
the  habeas  corpus  to  be  suspended.'  18,  19.  Prohibition  and 
penalty  against  taking  or  removing  fugitive  otherwise  than  as 

here  provided.    ,  Part  I.  ch.  20,  Tit.  7.  Of  the  importation 

into  this  State  of  persons  held  in  sla/very  /  of  their  exportor 
tion;  of  their  services,'  and  prohibiting  their  sale.  Sec.  1.  Per- 


'  These  are :  1.  The  snpreme  court  during  its  sitting.  2.  During  any  term  or 
vacation  of  the  supreme  court,  the  chancellor,  or  any  one  of  the  justices  of  the  su:- 
preme  court,  or  any  officer  who  may  be  authorized  to  perform  the  duties  of  a  jus- 
tice of  the  supreme  court  at  chambers,  being  or  residing  within  th^  county,  or,  in 
certain  cases,  an  officer  of  such  authority  in  any  adjoining  county.  In  the  case  of 
Jack  V.  Martin,  in  12  Wendell,  811,  which  occurred  in  1833,  habeas  corpus  was 
issued  by  the  Recorder  of  the  city  of  New  York,  under  the  Rev.  Statutes ;  see  the 
case  post  in  Ch.  XXIX. 

"  Suspended,  but  not  vacated; — Ex  parte  Floyd  v.  The  Recorder,  11  Wen- 
deU,  180. 
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8ons  held  as  slaves  not  to  be  trouglit  into  tbis  State.  2.  Last 
section  not  to  discliarge  fniLptives  from  otber  States.  3.  Enii- 
grants  from  otber  States  may  bring  tlieir  slaves  witb  tbejn,  if 
born  after  July  4tb,  1790,  and  before  July  4th,  1827.  4.  Such 
slaves  bronglit  in  since  March  31,  1817,  sbalt  be  free,  but 
remain  servants,  males  until  twenty-eight,  females  until  twenty- 
five  years  of  age.  5.  Such  persons  brought  after  passage  of  tbis 
law  to  serve  only  until  the  age  of  twenty-one*  6.  Permits  non- 
residents traveling  in  the  State  to  bring  with  them  theirslaves. 
7.  Privilege  of  persons  resident  part  of  tbeyea3%  (Sec.  3-7  are 
repealed  by  184L)  8,  9.  Against  selling  any  person  as  a  slave 
10.  Forbidding  transfer  of  service  of  certain  persons.  11.  Cer- 
tain eon  tracts  for  Berviee  void,  lii,  13.  Against  sending  slaves 
or  servants  out  of  the  State.  14.  Inhabitants  journeying  may 
take  servantSj  on  certain  eondition&i.  15.  Persons  of  color 
owing  service  or  labor  in  other  States  secreting  themselves  in 
vessels  may  be  returned.  *  (These  provisions  are  mostly  re-enact- 
ments.  See  laws  of  1801^  1810,  1817,  1810.)  10.  "Every 
person  born  within  tbis  State,  wliether  white  or  colored,  is  free ; 
every  person  who  shall  hereafter  be  born  within  this  State 
shall  be  free;  and  every  person  brought  into  tliis  State  as  a 
slave,  except  as  authorized  by  this  title,  shall  be  free." 

Part.  lY.  c.  1,  Tit.  2,  art.  2,  sec.  28-32.  Declaring  pun- 
ishment of  kidnapping,  includes  kidnapping  to  sell  as  a  slave, 
or  in  any  way  to  hold  to  service  against  the  will, 

183^0.  88.  Amending  the  above.  Persons  claimed  as 
fugitives  are  to  be  supported  by  claimants,  and  the  latter  may 
be  held  to  hail     E.  S.,  Part  UI.,  eh.  9,  t,  1,  art.  1,  §§  12,  13/ 

'  ThU  proTision  Wld  to  be  m  violation  of  the  Conatitiition  of  the  Fnltcd  States, 
in  Kirk's  ca«©,  1  Parker'a  Crlro.  R.  67,  on  the  prroiiurJ  thiit  l'oiigrt;s«  had  Jeg^is- 
latf  d  oij  the  subject  of  fugitive  slaves,  and  on  the  doctrine  of  Pripg's  cAse. 

*  The  act  palmed  1822,  c.  148,  An  act  to  provide  f^^r  (klveriuff  up  futjUit^n  from 
jitniicr^  waa  rf»|>eiiled  182B,  And  it^  provisions  re-eoactod  m  U,  S.  Part  I„  ch.  8,  Tit. 
1,  sec.  8-1 1,  which  authorize  tht*  governor  to  deliver  any  person  charjtfi'd  with 
murder,  Ac,  or  crime,  treason  excepted,  t'omniitted  witiiont  the  jurisdictiim  of  the 
United  States,  which  in  New  York  would  be  puuitihable  witb  tWath  or  iinpri^oti- 
meat;  but  th<»  ^ovi»rnor  fihall  require  such  evidence  " as  would  b«  nect?!4sary  to 
justify  his  ttppr<?h<?neion  and  commitment  for  trial  bad  tbe  erioie  chartred  been  com- 
mitted within  tbia  Stiite."  An  act  of  1839,  l\  ;J50  {R,  S.,  Part  I\\,  cb.  2,  t  2, 
§g  40-47),  authorizes  the  commitment  by  mngi8trat4?s  of  persong  clmrg:ed  with 
commtHsion  of  crimoa  in  other  8tat4^8;  the  i^ovctrnor  ia  there  referred  to  a«  aiready 
enipowered.    Aa  to  the  practice,  sec  Hay  ward's  case,  I  8audford,  701* 
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1840,  c*  225.  An  act  to  extend  the  right  of  trial  hyjury. 
Sec,  1.  "Instead  of  tlie  heariiig  provided  by^'tlie  Revised  Stat- 
utea  last  cited,  on  habeas  corpus,  "tlie  daira  to  tlie  Bervice  of 
giich  alleged  fngitivc,  his  identity,  and  the  fact  of  his  having 
escaped  from  another  State  of  the  United  States  into  this  State 
shall  be  determined  by  a  jury/"  7*  If  the  finding  of  the  jury 
be  in  favor  of  the  claimant  upon  all  the  matters  submitted,  the 
court  or  officer  before  whom,  &c.,  shall  grant  a  certificate  to 
take  8nch  fugitive  and  convey  hioi  to  the  State  from  which  he 
fled;  which  certificate  shall  authorize,  &c.j  as  by  see.  12  of  the 
law  in  the  R.  S.  8.  If  the  finding  of  the  jnry  be  against  the 
claimant  on  any  of  the  matters  submitted  to  tliem,  "  the  person 
go  claimed  as  a  fugitive  ahall  be  forthwith  set  at  liberty  and 
shall  never  thereafter  be  molested  upon  the  same  claim;  and 
any  person  who  shall  thereafter  arrest,  detain,  or  proceed  in 
any  mamner  to  retake  en  eh  alleged  fugitive  upon  tlie  same 
claim^  or  shall  by  virtue  of  the  siime  claim  remove  such  idlegcd 
fugitive  out  of  this  State  under  any  process  or  proceeding  what- 
ever, shall  be  deemed  guilty  of  kidnapping,  and,  upon  convic- 
tion, shall  be  punished  by  imprisonment  in  the  State  prii^on  not 
exceeding  ten  years,"  9,  ThediBtrict  attorney  shall  render  his 
services  to  such  alleged  fugitive,  or  counsel  shall  be  appfiinted 
by  the  court,  lo,  11.  Incidental  provisions.  12.  Requires  a 
bond  to  be  given  by  a  claimant  suing  out  habeas  corpus  for  an 
alleged  fugitive,  13.  Repeals  sections  15,  IG,  17  of  the  title  of 
the  R.  S.  before  given  under  the  year  1828.  14.  Wlio  to  pre- 
side at  jury  trial.  15,  Commission  to  take  testimony  may  issue. 
10.  **  No  Judge  or  other  officer  of  this  State  shall  grant  or  issue 
any  certificate  or  other  process  for  the  removal  from  this  State 
of  any  fugitive,  tfec,  otherwise  tlian  in  pursuance  of  the  provi- 


^  In  ft  note  t*>  \\\\%  Qectiun  in  the  4th  ed,  of  R,  S,,  vol.  I.,  p.  793,  the  e«ntor9  cite 
T*ng£:*»  t^3st>  na  esiiihliHhin^tbut  nil  State*  laws  coJeulnied  to  iuttrftTt*  with  Art,  4, 
«ec.  2,  ^  :i,  of  the  Congt,  of  the  Uniti^d  States,  are  uniYmstitutioDal,  mlding: — 
Siocu  thftt  decision  the  Fiiifitivt?  Slave  Law  of  185ft  has  been  paesed  hy  Ctnigregg, 
'*  contnininj^  provisitm!'  rejjuitfnnnt  to  the  wb<jle  of  this  net.  It  ia  th*TL*tore  of  no 
fort't?;  but  nfl  it  Dover  hna  been  repoiiled,  it  is  here  iiiserti*d.''  It  would  be  curious, 
indeed,  should  private  |kt8oiis  undertake  to  decide  on  the  posecasion  of  »  power  in 
dispute  between  those  in  one  of  whom  it  must  be  a  power  of  eovereigriity,  A&d  ex- 
punge from  \X%  anle  a  rule  which  tlie  State  claimed  to  b<i  within  the  scope  of  its 
**  rcaerved*'  powers. 


tAurt  m  iriew  tou* 


§itm^  (4  ll4k  fiitl;^  parmtlj  hi  todb  ctie.    17.  PmikhmeDt  fo 
r  fif  ¥4aiL'    IB.  Tlte  act  b  Ml  to  "*  spply  to  the 

ti./ii  '11  iim«urr  aimI  appreotiee  which  may  exiit  ia  u/ ' 

i|  e.  816,  ^n  oes^  miyre  effectually  to  pnjUd  tf^  fr 
0M$m§  qf  ikU  HUtU  from  b^ing  kidnapped  €fr  reduced  i&^ 
llk/9tf^,    'fh<i  %mzn\m  IM  rerj Hired  **  to  take  ioch  measures 
MJ  lin  dlkiill  ilijiiin  i}f?€€;Mary  to  prfictiro'^  that  any  person  kid- 
liiip|»«xl,  iV«,,  ho  rttBt/>red  to  lii«  liberty,  and  returned;   is  to 
otiiphty  iigifiitM*    llidr  duty  Ui  take  legal  proceedingi,  &e. 

'  Im  Hh  Ifiiil  Mf  ATIm*.  r.ilt.J  Mriit^s  n^fiitv  lUriiLftl.  nt  ?^vntcmi«,  Joneil, 

I  r  U  ftittodod 

<ri>     '  '   Tnt-i#f?4  In 
J«|i',     til  iJtrti.  w*.^4t^*u  it  i«  kUt  K*r<  ii  Ihrtl    *%i*rjp   |K'r*«»n  v 
ttuihttritu  4t^  t>iti>  fiiriUhly  rrtnnVft  nr  Mtiirriftt  t/i  ri<rn<iv<«  fr^ 

li        '                               ','     ,  .     ^                  .      .       .    ,     .  ,]  oji  mi,  n  riitj-r  u  r,  .--(iiiji  j^"r- 

I  lie  ho*  lntoriMj«tMl  A  i*j>eeiftl 

I  ,.  .-1..'.-    ^.-.u..,.!  .r,    lH*.n    knuWII 

n  .mI  tlin  arr.    i                                         •    • 

Uii  tl»«*  |»^H  ui   ih  ihv  vitlitjlty  ni   Oiu  Strttii  IrtW  uniiiT  wliicii  lli«  llJ^iict^ 

nn*ul  I-  iVftMH'l  I  !      tt  U  Ihflint.-il  thnt  H  U  hi  ftmllU't  witJi  tho  (Nmati- 

»M  Mwrvin  Hmr^fwl  tbiit  thr  liiw  of 

♦  r  wiin  not  ifuilty  of  vi"l»titii:  ibo 

^  '  nn  n    1^''   II'  cii   M«i,(     II  km  I  M'     ni     hmiUMfiv  Vi' '■    *''        *  '  ■'•  -r ,..,,. .      i  ,m» 

t  ^,     (hi  imifo  tt7,  *'  Now  imttii  rlutSlnU  ]ny> 

iMUuti  Uh)  imrtl^'oliii-  ^<^''ii<*ii  iiMoti  uliLi'ti  ti  ^ 

mil      Tlw  tuiv  St»n.' nia|C- 

r«.  whiiii  tM  !•'<!     'ITi''  «^  ^'*^ 


MM* 


roiuut«  cv  aUctuiit  to 


^  V  of  th#  ^me  of  kid- 
Sot  IS 

«v  Tils  vat  i». 


i^JbufW  MtUttiv  and  tYmMv^L** 
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1841;  c.  247-  An  act  to  amend  the  liemsed  Statides  in 
relation  io  permns  h^ld  in  slavery.  Repeals  Bections  3,  4,  5, 
6,  7,  of  Title  7,  ch.  20  of  the  Ist  Part  of  the  Revised  Statutes/ 

1846. — A  new  Constitution.  Art.  I,  sec,  1 ;  Art,  II,  sec. 
1,  like  the  proviiiions  of  the  coui't  of  1822,  already  cited.* 

§  552.   Legislation  of  the  State  of  Nkw  Jersey. 

1776.— In  the  first  Constitution  of  the  State,  dated  July  2,' 
there  are  no  formulated  provisions  in  the  nature  of  a  BiU  of 
Rights,  nor  any  attriliution  of  natural  rights  to  aU  persons. 
The  elective  franchise  is  not  limited  to  whites. 

1781,  c.  15.  An  act  respecting  eiili&tuieiitjs,  &e.  In  see,  9 
the  enlistment  of  slaves,  among  others,  is  prohibited.  Wil- 
son's compilation,  p.  205. 

1786* — Mar.  2,  An  act  to  prevent  the  importation  of 
slaves,  and  for  the  manumission  of  slaves,  under  certain  restric- 
tions, and  to  prevent  ahuse.  1788,  Nov.  24,  an  act  supple- 
mental to  the  laet.    See  law  of  1798, 


'Laws  of  New  York  1842,  p.  4 19.-~Coii  current  KeBoluHon,  April  11,  1842: 
*'  Whvreud  the  Govertior  of  thk  SUto  has  refused  to  cii;livci'  up,  upoo  tho /deraaod 
of  the  executive  authorUy  of  Virginia,  allvj^ed  fiirr5tive»  from  justice,  chftr^^cd 
with  the  crime  of  theft,  vi^.  :  St^^iUrng  a  alavo  within  the  jurisdiction  knd  against 
the  laws  rjf  Virginia,  And  wheren*  the  Governor  hiw  H^isi^^ned  ft«  th«  reaaoa  for 
pvh  r**fuHal,  that  the  stealing  of  a  slave  within  the  jurisdiction  and  aguinftt  the 
ilW8  of  V^irginia,  is  not  n  felony,  or  other  crime  within  the  meaning  of  the  secood 
»pctiun  of  the  fourth  article  of  the  Constitu^on  of  the  United  States.  Jit^Jtolved, 
That  in  the  opinion  of  this  legiflhiture,  stealing  a  slave  within  the  jurisdiction  and 
RgHini^t  the  laws  of  Virginia,  ia  a  crimt'  wittiin  the  meaning  of  the  second  aection 
of  the  fourtli  article  of  the  Constitution  of  the  United  Statet." 

•  Laws  »jf  imi,  *M  vol  p.  707, — Concurrent  Reaohition,  Ap.  16:  "  That  thi§  State 
will  not  jiUow  slavery  within  her  boriiera,  in  any  form,  or  under  any  pretence,  or 
for  any  time  however  short.  That  the  Supreme  Court  of  the  United  States,  by 
reaAfin  of  a  majority  of  the  juJges  thereof  having  identified  it  with  a  wectionnl  and 
a^gresjiivo  party,  has  impaired  the  confidence  and  respect  of  the  people  of  this 
*Stflte.'' 

*  See  Vul  I,  p.  286.  Thia  recit«d  that  *'all  the  constitutiunal  authority  ever 
po98ea?^«d  by  the  kinga  of  Great  Britain  over  thew  colonies  was  by  c«>mpact, 
derived  from  the  j^ome"  that  all  civil  anthority  tinder  the  present  king  ia  necea- 
sarlly  at  an  end ;  recites  the  recommendation  of  Congress  to  tlie  colonies  to  form 
govirrnmenta  (May  15,  17Tfl),  that  "  We,  the  repreaentativea  of  the  Colony  of  New 
Jersey,  hnvlng  been  elected  by  all  the  conotiea  in  the  freest  manner,  and  in  Con- 
gress aasembled,  have,  after  mature  deliberation,  agreed  upon  u  »et  of  Charter 
Rights,  and  the  form  of  a  Constitution  in  manner  foUowing,  viz,:  Art.  L  'That 
the  government  of  this  Province  ahall  be  vested  in  a  (xovem^r,  Legislative  Courieil, 
and  General  AsHcmbly.'  The  final  clauAe  deelarea  that  this  Charter  whall  be  null 
and  void,  if  a  reconciliation  between  Great  fin  tain  aod  these  colunled  ahall  take 
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1796-7, — A  law  to  prevent  the  importation  of  convicts, 

also  repoiils  the  colonial  law  of  1730. 

1 7 96. — An  act/or  the pmiishinen t  of  crim^^*  Pattersoiv s 
Laws,  p.  208.  Sec.  60,  empowers  courts,  on  conviction  of  any 
slave  for  offences  not  pnnishahle  with  death,  to  impoBe  cor- 
poral punishment  not  extending  t-o  life  or  linih,  instead  of  the 
punishment  provided  in  other  cases.  Kev.  L,  of  1821,  p.  2G2p 
Crimes  act,  1829,  §  69. 

1798.' — An  act  respfetmg  apprentices  and  servants.  Pat- 
tereoirs  L,  305.     Rev,  L.  of  1821,  366. 

—  -,  March  14,  An  act  reapectuig  slu^ves,  Patterson's  Laws, 
p.  807.  Rev.  L,  369,  Sec.  1.  Tliat  every  nef^^ro,  Indian,'  mu- 
latto or  mustee^  within  this  State,  who  at  the  time  of  passing 
this  act  is  a  slave  for  his  or  her  life,  shall  continue  such  durint^ 
his  or  licr  life,  unless  he  or  she  sliall  he  manumitted  or  set  free 
in  the  manner  prcscrihed  hy  law.*  2.  Slaves  not  to  be  wit- 
nesses, except  against  each  oilier.  3,  4,  5.  Against  trading 
with,  or  harl)ori ng  slaves.  6.  Arrest  of  negroes  withoyt 
passes.  7.  Slaves  belonging  to  inhabitants  of  the  other  States, 
coming  witliout  license  of  their  owners,  may  be  taken  up  by 
any  person  in  this  State  and  be  carried  before  the  next  justice 
of  the  peace,  who  is  hereby  authorized  and  required  to  commit 
such  slave  to  the  county  jail,  there  to  reujain  until  the  charges 
are  paid."  8,  9,  Against  disorderly  acts  of  slaves.  10,  11. 
Against  allowing  them  to  beg;  selling  them  to  such  as  cannot 
maintain  tliem.  12.  Penalty  for  bringing  shives  into  the 
State.  Pravtso,  That  nothing  in  tliis  act  coi^tained  shall  be 
construed  to  prevent  any  person  who  shall  remove  into  this 


^  SUte  p.  Waggoner  (1797),  1  Hulst^^nd,  875,  that  Indi&ns  idaj,  aa  well  i^ 
negroes,  he  slavee  in  N.  J,,  but  thU  ia  by  etatiitc. 

'  There  is  a  Tolunie  of  report*  of  this  State  entitled,  Joseph  Bloom%ld*s  CAses, 
rclEtive  to  mauumiBaion  of  uetfroeg,  A.  D.  1775-1793. 

*  Gibhnas  v,  MorBV-  (iHlil),  *2  Hal^toAd,  254,  tinder  ibis  act.  AgaiDst  master 
of  forry-b(iat  for  reraavin^  elave,  lluld,  that  in  New  Jersey  aU  bl»M:k  men  are 
prestmied  to  he  eJtaven  until  tht?  r<mtrftry  appears,  foUowed  in  Fox  u»  Lainljaon 
(1826),  3  Halste^d,  275,  Btit  iu  Stoiiteu borough  r  Haviland  (18JI6),  3  Ureen, 
2fiG,  held,  that  thiB  "  preMnmpticin  nng-ht  no  tonger  to  be  acbnitu>d,  both  from  the 
notorlouH  fact  tliat  tlie  p:enerrtlity  of  persons  in  this  t^tute  are  not  in  trutb  held  an 
slaves  notPf  as  well  as  from  the  imturAl  eon^equence  which  mu^  be  aup|K>8i»d  to 
fuUfjw  our  statute  for  the  gradual  abolition  of  slavery/' 
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Btate,  to  take  a  settled  residence  here,  from  bringing  all  his  or 
her  Blave3,  or  any  foreigners  or  others  having  only  a  temporary 
residence  in  this  State  for  the  purpose  of  traiiBacting  any  par- 
ticular husinesjs  or  on  their  travels,  from  bringing  and  employ- 
ing such  slaves  as  servMits,  dnring  the  time  of  his  or  her  stay 
here,  provided  Buch  slave  shall  not  be  sold  or  disposed  of  in 
tins  State,  13,  Citizens  of  the  State  owning  slaves  in  other 
States,  may  bring  them  on  filing  certificates.  15.  Persons  may 
he  indicted  for  cruel  treatment  of  tlieir  slaves  ;  punishment  to 
he  by  fine,  not  exceeding  forty  dollars.  16.  Owners  required 
to  teach  negro  slaves  or  servants,  for  life  or  for  years,  to  read ; 
under  penalty,  17,  18,  19.  Respecting  seizure  of  veseels 
fitting  lor  the  slave  trade.  20.  Conditions  on  the  removal  of 
slaves  from  the  State.  Promm.  That  the  rule  does  not  api>ly 
to  persons  removing  to  some  other  of  the  United  States.  (Rep, 
1820.)  21-26.  Regulating  the  manumission  of  slaves.  27. 
Free  negroes  from  other  States  not  to  travel,  or  reside,  or  be 
employed,  or  harbored  in  this  State  without  a  certificate. 
28.  Free  negroes  of  this  State  not  to  go  out  of  their  proper 
county  without  a  certificate.  29.  Provides  for  a  trial  by  jury 
"when  any  habeas  corpus  shall  be  brought  to  remove  any 
negro,  mulatto,  mestee,  or  Indian  before  the  Supreme  Court 
out  of  the  possession  of  the  persons  claiming  the  service  of 
such  for  life,  years,  or  other  term,"  30.  Repeals  a  number  of 
acts,  relating  to  slaves,  of  1713, 1751,  1768,  1769,'  1T86,  and 
1788,  leaving  this,  apparently,  to  be  the  only  statute  on  tlie 
subject. 

1799. — An  act  respecting  workhouses ;  Patterson's  L.  p. 
378,  Sec,  5,  0.  That  any  stubbum,  disobedient,  nide  or  intem- 
perate filave  may  be  committed  to  the  workhouse  by  a  justice, 
on  the  complaint  of  the  owner,  and  payment  of  expenses. 

1804. — An  act  for  the  gradual  aholition  of  slave  nj,  Sess. 
L.  p.  251.  Sec.  1.  That  every  child  born  of  a  slave,  after  the 
fourth  of  July,  1804,  *^ shall  be  free/'  but  '"remain  servants;'" 
males  until  twenty -five,  females  until  twenty -one  years.  Con- 
tains other  provisions  relating  to  maintenance.     Amended  by 


»  See  Vol.  I.  pp.  284,  286. 
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1806,  Secfl.  L  p.  W8,  SuppL  1808,  Se&s.  L.  p.  US;  1800, 
Sets.  L.  p.  200;  IHll,  Ses8.  L,  p,  313.    Re-eMcted,  1820. 

1812. — Supplem.  to  act  concemiDg  daves*  Seaa.  L.  p.  15. 
Repeals  sec.  20 ;  farbidfi  tlie  removal  of  elavee  out  of  the  State, 
but  with  their  own  ae&ent  or  a^^ent  of  parenU,  to  be  certified ; 
provider  for  pcnaltieu  and  security. 

1818-19* — An  act  to  prohibit  tJut  exparUUion  of  dam$  or 
BeroanU  vf  color  md  of  this  StaU.  Sess.  L.  p.  3,  Provides  pen- 
alties, and  felavcs,  &c,,  to  be  free.  Excepts  residentft  journey- 
ing and  non-reeident  travelers.  Repeals  law  of  1812,  Snppl. 
lb,  p.  31.  Persons  are  aldo  permitted  to  bring  slaves  for  tem- 
porary r»?didence. 

1820.^ — An  act  for  tJut  gradual  fAolithn  of  slavery  atid 
otl*4^r purpoBtH  respi'ctiTtJj  H/mns.  R.  L*  of  li!*21^  p.  079.  Consists 
of  a  modification  of  the  existing  enact ujents.  Sec.  17.  Allows 
the  removal  of  slavei*  by  owners  in  certain  cases. 

,  Supplement  to  census  act,  ib.  793,  allows  slave  con- 

vieted  of  crimtis  to  bo  sent  out  of  the  United  States.  A  poor 
law.  Sec.  0,  7,  8,  ibid.  7*}5,  relates  to  settlement  of  children 
of  stalu-liberi,  born  af*ter  1804.  An  act  on  elections,  sec.  4,  ib. 
741,  limits  tlie  elective  tVaneliise  to  *'free,  white,  nuile  citizens 
of  this  StttteJ' 

1826* — Supplementary  to  act  concerning  slaves,  of  1798. 
Sess.  L.  p.  90;  Harrison's  Oumpil.  140,  Repeals  sec.  7,  on  the 
commitment  of  runaway  slaves  from  other  States.  Author- 
kes  any  judge  of  '*any  inferior  court  of  common  pleas  or  jus- 
tice of  tlie  peace,'-  on  oath  of  claimant^  to  issue  warrant  for 
arrest,  and,  **  upon  proof  to  the  satisfaction  of  the  judge,'-  to 
deliver  to  claimant,   with  certificate.'      Sec.  7.   Requires  a 

*  Thecftse  in  Now  Jwrsey  Saperior  Court,  Feb.  1836— Tho  State  v.  The  Sheriff 
of  BurHii>^U>n — W4^  on  htiliea^  corpus  for  th«?  colored  man  Nathan^  ai,  diet  Alex. 
lIeliii{*t«^V.  lltriiblowiT,  CK  J.,  hiid  unowed  the  writ  ruturn&ble  at  ch&ttibers,  and 
thiin  rom^^nded  the  |jri»»o(ter,  wUh  utstructicm^  to  the  thariff  to  hare  blm,  witJi 
thu  rnxi^^,  ds<\,  nt  the  biir  af  tho  t^oiirt.  By  the  retura  it  nppeiirod  that  prisoner 
hjid  biM'u  arretted  on  wiirrniit  iwtied  by  Jud^e  Hajwuod,  of  tht^  county  of  Bur- 
Uo^toii,  ixiid  euuirnittiHl  to  th^  coniijiou  j»)l  of  sJild  euuQty^  at  the  ioatAnt'e  of  one 
who  cl>diiicd  hiui  im  nmuwtiy  nhive  of  an  owner  m  Maryluod.  The  ease  wn« 
iir^iei  by  Mr,  W.  UiilMieiid  and  Mr.  Frt'linghuvHen  for  the  prisoner,  and  by 
Mi\  i'tiirk  wid  Mr.  Brown  for  the  claimnnt.  The  judjyfes  delivered  opinions 
Hcriittim,  ftU  coneurrinj^  in  diBohnr*^mg  the  pri!»oner  out  of  the  custody  of  the 
ihurtlf ;  th«iro  was,  howo?ur,  much  dUa^reemeot  amonj^  them  as  to  the  proper 
ujLtottt  of  tho  diiiuaidiou,  for  which  reAaoa^  I  beUeve,  the  ease  was  do!  given  m 
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judge,  &c.,  issuiiig  certificate  according  to  the  law  of  CoDgress 
of  1793,  to  make  record.     S.  Declares  penalty  for  seizing  a  per- 

*he  State  Reports,  Ch,  J.  H^rnblnwer  cor^tiitlcTPd  fully  the  flCTeroI  q««?9t!on3 
miafod.  in  his  Opinion,  which  hA.«  upptHired  Iti  gevcnil  ncWBpnpera,  and  1  huvc  his 
iiuthority  for  *Aymg  thnt.  the  repjit  in  the  New  York  is^vening  Fobt,  July  Sl^, 
18r>l,  fnnii  which  the  t-xtracta  given  in  this  Tcjliiine  are  taken,  is  RiiflTlciently 
MUtheutic.  The  pnrtian  boJirinj^  on  the  couKitnirtion  of  the  4th  Art.  of  the  Con?ti- 
lLitif(H  of  the  Tnitttl  St«t*?i3  will  he  cited  hei'L-inulter,  See  jnftt,  vK  XXVI,  Afl<:?r 
wliieh  .Indtfe  Uornhluwer,  holding  that  '*the  proceeilini^  in  question  had  not  hetn 
ill  conforiiiity  with  the  proA  ifioiia  of  the  act  uf  CongreSA  in  reaped  to  fugitiTM 
fiUves,  but  in  porauance  of  the  law  of  the  State/'  considered  timt  law  iii  view  a 
the  State  ConBtitution,  ati  followts; 

"  The  counsel  for  the  priaoner  liave  iuBidted  tipoit  his  eultii^g<*nient,  on  the 
pp-onnd  that  hia  nrreat  and  coniniitmeut  w^i^re  irregular,  lUid  unAUthorlxed  by  the 
statute.  But  a  preliminary ,  and,  to  my  mind,  a  very  gravt?  and  tnipirtant,  qtiee- 
tion  uri»e**.  Ailmittiiij;  the  ri^ht  of  State  le^'i^hitioii  on  this  subject  (wfiiih  1  niii 
not  disposed  to  deny!,  is  the  law  of  this  Stjite  a  con**titutional  one'/  It  aiithori/i-?* 
the  rteiiure  and  transfer  out  of  this  State  of  persons  retfiding  here  under  the  pro- 
tt^niion  of  our  laws,  chdnnug  to  be,  and  wliu  in  faet  nmy  be,  free-born  native 
inliabit4int«i,  the  owners  of  property,  nud  the  fathers  of  families,  ujion  h  sntumnrv 
hearing  before  a  single  judge,  without  thv  interveulion  «>f  a  jury*  nnd  without 
a[)pean  Can  iuch  be  a  eouatitutlonul  law"?  Neither  the  [tris-oner  nor  the  niobt 
oitaeure  iudivldnul  in  the  State,  whetheryoung  or  old, bond  or  free,  cjm  be  deprived 
of  his  liberty  or  property,  or  be  sjubjert  tu  any  forfeitures,  pain^,  or  lutinlMr >. 
irithout  a  trial  by  jury  in  the  doe  course  of  law.  If  the  priaoner  at  the  bnr.  iii^leud 
f  beinc  arrested  as  a  elave.  had  been  «ued  for  forty  schillings,  it  could  not  Imve 
een  recovered  of  binj  but  by  a  verdict  of  a  jury.  If  a  man  had  eonie  from  auy 
other  State,  and  laid  claim  to  any  chattel  fa  the  poflWiBsion  of  the  prisoner,  he 
could  not  have  taken  it  from  him  but  by  due  course  of  law.  And  yet,  by  this  acit. 
wA  man  may  be  compelled  to  join  issue  before  a  ftiugto  judge — n  judge  of  hie  adver- 
•Ary*a  own  choosing,  and  in  a  ^umraary  way,  nut  according  to  the  course  of  commim 
Taw — an  l^^auo,  it  may  he,  more  awful,  more  agoui/ing  to  bis  noul.  than  one  involving 
hi«  fiff  and  Jrath — on  issue  on  the  decision  of  rtliich  hangs  that  treiuendf»us  q\ws~ 
tion  whether  he  ia  to  be  separated  forcibly  and  f«»revf*r  froui  his  wife  and  cidldren, 
or  be  permitted  to  enjoy  with  them  the  liberty  he  inherited  and  the  pr<*perty  he 
has  earned  i  whether  he  is  ta  be  droijged  in  ehmns  to  a  distant  land,  and  doomed 
to  perpetual  slavery,  or  continue  to  breatlie  nir  and  enjoy  the  blessings  of  freodotn 
— nn  issue  not  only  involving  the  question  whether  he  ever  was  a  slave,  or,  if  once 
n  slave,  whether  he  wjis  liberated  or  actunlly  tied  from  his  mawter;  but,  it  may 
he,  involving  the  identity  of  his  person,  lie  may  l>e  falsely  aecnsed  of  cflcaping 
from  bis  master,  or  he  may  be  chdnied  by  miHtake  for  one  who  has  »<'tually  tied. 
These  art'  queBtions  of  fact,  upon  proof  or  fuilure  of  proof  of  whit  h  depend  reHultii 
of  deep  and  affecting  intercht  to  the  inijividual.  \f  every  colored  man,  wftmiin, 
imd  child  were  slaves,  the  danger  of  oppress.! on  and  injustice  by  an  unfouBded  or 
mistaken  chum  would  be  of  little  eousequenee.  But  such  is  not* the  fact  On  the 
4th  next,  there  will  not  be  a  slave  in  the  Stiitc  under  the  a^^e  of  th»rty-.two  years. 
All  thikt  have  been  born  ^Inee  the  Fourth  of  July,  18il4,  are/iY^-in^-w  ;  and  by  the 
Inws  and  Constitution  of  this  Stjite  every  question  afft'ctiiig  their  rifrlita  to  prop- 
erty, or  of  personal  liberty  and  security,  is  to  be  /rWand  settled  in  the  same 
P^eolemn  manner^  arid  by  the  same  tributmlB,  l>y  which  the  rights  of  others  are  to 
)  determined.  By  the  23d  art,  of  our  Constitution,  the  trial  by  jury  im  guaranteed 
nd  preserved  to  us.  Who  then  shall  take  it  away  from  any  human  being  living 
under  the  protection  of  our  law*?  But,  it  is  said,  the  C-onstitution  of  the  United 
States  is  paramount  to  that  of  our  State,  and  b)^  the  former  we  are  bound  tu  deliver 
up  p^^rsons  oflcapiufj  from  labor  or  service,  fl ranted  ;  and  let  it  be  executed  fully, 
fairly,  and  with  judicial  llrmuess  and  iotegrity.  But  what  docs  it  require?  Thjit 
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Boii  witliout  warrant  or  "other  legal  aatliority  for  the  pnrpoae 
fiiKldr  muw  act  nf  ih  !  '  ^aturo  of  thu  States  or  of  the  Con- 
gn>»s  (if  tlic  Urntoil  : 

1837.— Siippl.  to  above.     Som.  L.  134,  prorlding  for  a  trial 
'*>  j»t»7  iJiHlornanfl  of  ciithor  party.   A  full  n^t  \\\n  1S46- 

U/S.  r>r,7»  Eliurr^s  Dig.  7t;4.       Thu  act  on  .  .:  G2,li.  S. 


ihr*  pprnnn  rtiiimp<l  i«1iii1l  t»^  (^v«!»n  tip?  If  it,  d^t]  no,  1  liilniit  there  eao  1>e  no  trial, 
no  fip|iortl ,  lilt'  ffiiitn  wuiild  hr*  HoaI  nm\  oornitHivt*.  But  bucU  W  w*i  tbts  laogiiiigo 
i^f  tSc'  (iif»<i(ilii(f  of  tlif*  Cnnfititiiiirm.  In  ronpi^ct  to  rrfii^ci*B  from  jiiBtit'c  the  cam 
U  VMfv  ilMTt»tf'<»»»t  Tl»«  rMiiMitiitlun  fU'i'Ur*'*  that  pi-rHonH  chanjfd  wUh  crinie 
I  fivK  imtborlty  of*  that  StAtc,  be 

•n*  \n   %n  lie   an  aflidd  net;    tll« 

ii-irr.M    I  "    ^Tllpty  OJWJII   n  o/<«rr  ^      —   -nf. 

hIicmI,  n«t  to  b'  V»r 

rtv-      Not  8o  i?i  t.T 


Ufa,  hut  1r 


IllCttft 


1  III*  iMM'KOM  rlAiinrii  \n  not  to  h«<  iffllvt'ivtl  up,  itnlcBM  bu  was 
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275,  declaroe  tlie  punislimeiit  for  kidnapping  any  person  "  bond 
or  free"  with  intent  to  send  out  of  the  State, 

1844. — A  new  Constit\ition.  Art.  1,  a  Bill  of  Rif^lits, 
attributes  riglits  to  all  j^ersons?.  as  natural  and  unalienable. 
Art.  2  confines  the  suffrage  to  whites,' 

1846. — A  Kevisiou.  An  act  toahoU^h  slm^t^ty^  H,  S.  ]>.  382. 
See.  1.  ''That  slavery  in  this  State  he  and  it  is  hereby  aboli^lied, 
and  every  person  who  is  now  holden  in  slavery  by  the  laws 
thereof  he  and  hereby  is  made  free,  subject  however  to  the 
••restrietiuns  and  obh'gationft  hereinafter  mentioned  and  imposed, 
and  the  children  hereafter  to  be  liorn  to  all  suclt  persons  shall 
be  absolutely  free  from  their  birth  and  discharged  of  and  from 
all  n>anner  of  service  whatsoever."  2.  All  *'8ueh  persons** 
shall  be  bound  as  apprentices  to  their  former  owners.  Other 
sections  provide  how  such  apprentices  may  be  discharged, 
against  removing  tliem  from  tbe  State,  and  otiier  ordinary  pro- 
visions. Sec.  27  declares  it  lawful  for  mm-residents  traveling 
to  bring  and  carry  away  slaves,  not  more  than  the  "  usual  num- 
ber "  of  household  slaves. 


1 553.     Legtslation  of  thb  State  of  pE2msYLVA>'iA. 

1776, — Sept.  First  Constitution.  Ch.  I.  sec.  1,  declares 
all  men  born  equally  free,  &c.j  &e,  Ch.  U.  sec.  6,  declaring 
the  elective  franchise,  makes  no  distinction  between  freeujen 
in  respect  to  color, 

1780. — March  1.  An  act  for  the  gradual  aholitian  of 
slavery.  2  Carey  &  Bioren's  Laws,  246.  After  reciting  in 
see*  1,  2,  the  motives  of  the  act,*  sec.  3  enacts,  "That  all  per- 

» In  State  f.  Po«t,  1  Zftb.  B99,  9.  C.  and  State  i%  Van  Buren.  Spencer.  S68,  it 
WM  hdfl  that  slavery  had  m^'t  Iwpn  abolished  in  N«»w  Jersey  by  the  Confltitution. 

'Tlie  first  aeetion,  affirming;  e^putilutle  to  God  for  ileliyt^ranee  from  *'that  condi- 
tion to  which  the  amis  and  tyranny  of  Great  Britain  wero  exert«n!  to  reduce  us," 
Alv,  declares, — "  FniprG^sed  with  thi*!**;  idea^  we  conceive  that  it  la  onr  duty*  and  we 
n?ji»icf»  that  it  is  in  onr  power.  Uj  extL*nd  n  portion  of  that  freedom  t^  others  which 
halh  been  extended  tons,  and  release  from  that  state  of  thmldom  to  which  we  our- 
6clvc«  were  tyranniciilly  dimmed  and  from  which  we  have  now  every  prof;pect  of 
bcinir  delivered.  It  in  not  for  uh  to  inq\iiro  why,  in  tht*  creation  of  nuirtkind,  the 
inhai>itautB  of  the  several  parts  of  the  eaith  were  distin^iahed  by  a  difference  in 
feature  or  coniplexioo.  It  la  audieieDt  to  know  that  nil  ore  the  work  of  an 
Ahnijjhty  hand.  We  find,"  Ac.  •  •  "  We  esteem  it  a  peenliur  ble(*sinj3j  i^anted 
lo  ua  that  we  are  ennbled  tbiii  day  to  add  one  more  step  to  nniversal  civiliEatfon, 
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sons,  as  well  negroes  nnd  mulattoes  as  others,  who  shall  be  bo< 
within  tine  State  from  and  after  the  passing  of  this  act  sha 
not  be  doenied  and  considered  as  servants  Ibr  life  or  elavei 
and  that  all  servitude  for  life  or  slavery  of  children  in  con 
qiience  of  the  slavery  of  their  mothers^  in  the  case  of  all  chi 
dren  bom  witliiii  this  State  frorn  and  after  the  passing  of  this 
as  aforesaid,  shall  be  and  hereby  is  ntterly  taken  away,  exti 
guidhed,  and  forever  abolished/"  4.  Provides  that  negro  UB 
loulatto  children  born  after  this  act,  shall  be  servants  nut 
twenty-eight  years  of  age,  to  be  in  tlie  conditiun  of  servafi 
bound  by  indenture,  5.  Requires  all  slaves  to  be  registered 
ti,  Owneiis  liable  for  support,  mdess  emancipating  before  thej 
arrive  at  twenty-eight  years.  T.  Negroes  to  be  tried  like  othe 
inhabitants.  8.  Slave  sentenced  to  death  to  be  appraised. 
Reward  far  taking  runaway  negroes  the  same  as  in  ea&o  < 
white  servants.  10.  Kone  to  be  deemed  slaves  but  those  rcg 
istered,*  and  '*  except  the  domestic  slaves  attending  ui>on  De 

by  remorlDg  as  much  u  poasiUlc  the  sottowb  of  thoso  who  bitv«  UT<*d  In  mid 
nenred  boDaa^,  and  from  wlikh.  by  th<?  ai^suiiiec!  nuthorily  of  tlm  kiui*s  of  (tns. 
Britam,  no  eftectunl  l«^al  relk^f  fouM  l>r  o1»taijie'i.     WcnntHl,  by  a  loa^  cour»c  i 
e3q>ork'iice  from  those  narrow  prujudkcB  niid  pnrtlrtljtie^  wt-  had  imblbtHi,  '      ^  ' 
our  hearts  enlarged  with  kindness  and  benev*jlfiire  tt^wAriJa  inon  of  aU  coo 
and  nntioiia;  and  we  conceive  oarsclvtis  nt  thisi  paHicuihir  niotnout  ertTaord 
called  u[KJU.  by  tht>  bleR^ingg  which  we  have  received,  to  mAtiifest  the  eliio«t1ty  of 
our  profession  and  to  iifive  o  aub^stimtial  pnjtof  of  our  gmtitudo." 

Soc.  2.  •*  And  wherens  the  coaditlon  of  thoso  persons  who  have  herei afore  \ 
denoinioAted  ne^o  and  mulatto  slaves  has  been  attended  with  rireuini«tiincciii 
not  only  deprived  them  of  the  common  blcastnj^  that  Ihey  were  by  nature  a 
io,  but  hii«  ca»t  them  into  the  deepest  afflietione.  by  an  unnatnml  separttli 
sale  of  husband  and  wife  from  each  other  and  from  their  chlldreo,  an  injii  ^ 
greaineds  of  which  can  only  be  conceived  by  suppose ing  tluit  we  were  in  ui^\_ 
unhappy  coae.     In  jiisiice,  therefore,  to  persons  j«>  unhappily  circumstanced,  i 
who.  havinu:  uo  prospect  before  thciii  whereon  they  may  rest  tlieir  sorrows  i 
iheir  hopes,  have  nn  reasonable  inducement  to  render  their  service*  U»  socieM 
which  they  otherwise  njight,  and  almoin  jOfratefulconHneniMrntion  of  our  oi^-nhapp 
deliveranee  from  that  state  uf  unconditional  aiibnijssion  to  which  we  were  doon 
by  the  tyranny  of  Britain,"  <fec.,  dtc. 

'  Koiiffman  r.  Oliver  (1849),  10  Borr,  616»  per  Cf>ulti'r,  J,,  *'  From  that  time  [the 
passage  of  this  act]  Pennsylvania  has  been  deemed  and  taken  na  a  free  Bti 
Od  euch  assented  to  the  compact  of  Union/' 

*  KespublicA  v.  NegrtJ  Betaiy,  1  Dallas,  4fi9.  ^_ 

*  Miller  v.  DwiUing,  14  8.  dt  R.  Aiit,    Tl>e  child  of  a  servant  unrH  th<?  o^  \ 
twenty-eight  years  cannot  be  held  to  servitude  for  the  some  period  and  on  I] 
eame   conditions  as  its  mother,  who  wiis  the   daughter  of  a  reid^tered  ala? 
Comui.  V.  Hollo  way,  S  S,  dt  R,  305,  the  child  born  in  PennsvlTOiiia  of  a  won 
ftlave,  fujdtive  from  auotlior  State,  is  free-bom  and  not  liable  to  service  for 
twenty-€i|fht  years. 
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[•egat€s  in  Congress  from  the  other  American  States,  foreipx 
[minister!;  and  eanstils,  and  persons  jjaseing  through  or  eojou ru- 
ng in  this  State  and  not  becoming  resident  tlierein,  and  sea- 
I  men  employed  in  sliips  not  belonging  to  any  inhabitant  of  this 
I  State  nor  employed  in  any  ship  owned  by  any  such  inhabitant*- 
Pnmifkd^  such  domestic  slaves  be  not  aliened  or  sold  to  any 
inhabitant  nor  (excejit  in  the  case  of  members  of  Congress,  for- 
eign  ministers  and  c<*nsnls)  retained  in  this  State  longer  than 
six  months.''*  11.  Pro'tHtled^thni  this  act  ''shall  not  give  any 
relief  or  shelter  to  any  absconding  or  runaway  negro  or  mulatto 
slave  or  Bervant  who  has  absented  himself  or  shall  absent  him- 
self from  his  or  her  owner,  master  or  mistress  residing  in  any 
other  Slate  or  country,  but  such  owner,  *S:c.,  shall  have  like 
right  and  aid  to  demand,  claim,  and  take  away  Ida  slave  or 
servant  as  he  miglit  have  had  in  case  this  act  had  not  been 
made,'"  (Repealed  by  law  of  18!2ti.)  12,  13.  To  prevent  eva- 
sions of  this  act  by  bringing  in  negroes  to  serve  lor  long  terms, 
enacts  that  no  covenant  of  service  be  good  for  more  than  seven 
years,  &c.  14.  Repeals  the  colonial  acts  of  1705,  for  the  trial 
of  negroes;  of  1725,  for  the  regulating,  &c. ;  of  1761  and 
1773,  for  layiug  duties  on  negroes  imjjorted. 

An  exception  to  the  operation  of  this  act  as  made  by  aji  act 
of  1781  (Carey  &  Bioren,  ch.  942),  relating  to  persons  com- 
pelled by  the  eneiiiy  to  take  refuge  within  the  State  ;  and  an- 
other by  act  of  178^,  as  to  registry  in  certain  border  counties/ 

1785.' — An  act  relating  to  German  servants  imported  and 
their  ii»dentures,  3  Carey  &  Bioren,  c.  1151.' 

1788. — An  act  to  explain  and  amend  the  act  of  1780.  3 
Carey  *k  Bioren,  c.  1334,  reciting  abuses,  provides,  see,  1,  that 
slaves  brought  in  by  persons  intending  to  reside  shall  be  free.* 


'  Comm.  ex.  r«l.  I^wis  t*.  HoUoway,  2  Binney  518,  the  priTlli?jpre  in  the  f»i«<5  of 
inenilitTF  of  ronjcTr'!*8  ia  not  limited  tothe  time  in  which  Con|»Te*n  ia  in  ecseion. 

•  Prnnsvl  »'.  liliickmiirt?  (iTlHl),  Aclclistin's  R.  283,  notewojliij  aa  showing  the 
tetJipor  of  the  time;  h  rn.«o  under  this  statute, 

•  III  R«^p,  iK  Kpppi^l,  2  Diillae,  197,  S,  a,  1  Yi*ftfe«.  2^3,  the  Hlfferente  Iwtwoon 
Ihfi  condition  of  hiflentured  »erTimt«  and  apprentices  is  laid  dowti  by  the  courts 
holdinj;  timt  n  rcsidint  minor  c^iimat  be  h*jiind  out  to  sotvp  generally,  without  ref- 
ert.*n*X'  tj>  his  hAnrnlng  f^m^e  trade.  See  ftlao  the  dlstmction  in  Altcmus  v,  Ely,  ^ 
Rnwle,  ;{05. 

•  J II  lli'lt  x\  Diilhy  (1786);  1  Dalhw,  let,  the  oourt  maintained  the  slavery  of  an« 
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2.  Slaves  or  fienranto  not  to  be  remared  oat  of  the  State  with- 
out their  consent,  testified  by  two  justices,  under  penalty.  3. 
Pergons  having  children  liable  to  &erve  until  twentj-cight  yftar» 
maeit  make  entry.  5.  Yegsels  employed  in  the  slave  trade  de- 
clared liable  to  forfeiture.  Penalty  for  building,  &c.,  for  that 
trade.  0.  Parents  and  children,  hushandd  and  wives,  being 
alave0  or  scrvauta  for  years,  not  to  be  separated  more  than  ten 
jniliBfl.  Feoalty  for  forcibly  carrying  away  a  servant  or  slave.' 
fThia  86C*  repealed  bj  act  of  1820.) 

1790. — A  new  Constitution,  art,  HI.  sac.  1.  *'  In  elections 
by  the  citizens,  every  freeman  of  the  age*^  &c.»  shiill  enjoy  the 
right  of  an  elector.  Art.  IX,  is  a  Bill  of  Kights,  in  the  same 
terms  as  in  the  first  Constitution. 

1820* — An  act  to  prei^mi  kidnapping,  Bioren'^s  law?,  c. 
4858.  Sec.  1.  Declares  that  the  offence  of  taking  away  or  seduc- 
ing, &c.,  to  places  out  of  this  Commonwealth,  ikc,  "any  negro 
or  mulatto,"  with  intent  to  keep,  &c.,  such  pereon  "  as  a  slave, 
or  ecrvant  for  years,"  shall  be  a  felony  punishable  by  fine  and 
imprlsonuient.  2.  Declares  the  offence  of  selling  such  with 
intent,  &c.  3.  ^^That  no  alderman  or  justice  of  the  peace  of 
this  Common %vealth  sliall  have  jurisdiction  or  take  cognizance 
of  tlie  case  of  any  fugitive  from  labor  from  any  of  the  United 
States  or  Territories,  under  a  certain  act  of  Congress,'^  &c,  (re- 
lerriJig  to  tlieact  of  17d3),  ^^  nori^hallany  alderman  or  justice  of 
the  peace  of  this  Commonw^oalth  issoe  or  grant  any  certiiicate 
or  warrant  of  removal  of  any  &uch  fugitive  from  labor  as  afore- 
iaid  upon  the  apjilicatioii^  affldaTtt«  or  t*  of  any  person 


Of  pLTftons  wluHt^uever,  under  the  &:4id  ac 


;frc&£  or  nnder 


who  hoU  bcea  broajrhl  into  the  Sutc  in  17M,  «fter  the  set  for  the  gndwaJ  aboli- 
tion of  »UT«fT.  Aw  CMe  ii  im(^K>rtjiiit  fti  i*<pl«itiifkg  the  leg^&l  biisb  of  slaTerj 
in  Pt'iittsylvuiLi.  A  poor4iiw  met  of  !*»».  Bion^o*a  L.  c.  2»57,  containt  proTisiooA 
M  to  tJhe  s«tU«itt«iit  of  thiTw  mad  aenraots.  An  act  of  1821,  Bioreo'e  cnI  c:  5071, 
thai  a  perMm  bring! m^  in  an  indentured  black  or  colored  servant  above  twvntj- 
dgbt  yoara  ahall  hn  Uable  lor  tbo  mainlwiaiico.  filnular  is  atci  26  of  a  poor4aw 
of  1  g3«,     Dfuilop's  Dig.  c  444. 

>  R«ia|Hibli«a  ?.  Richartle  (1799>  t  DaHas,  Si4.  the  defcnduit  w*s  mdided  for 
foroiblj  rvmofia^  a  nti^ro  broucbl  frtnn  Virginia  by  bb  owBcr.  Tlie  court  h«ld 
llial  ilio  laaclmMit  did  not  ap(4y  to  peraona  in  that  pocitioii.  A  /ortiari.  it  m  ould 
aol  tttdiida  ftigitive  slaTea.  But  it  ia  to  ba  noticed  that  this  caae  was  d«<cUed  in 
▼fitw  of  tha  kMa]  law  alone  ^act  of  1760,  f  10)»  which  then  recoguaed  tha  right  of 
th«i 
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any  other  law,  authority,  or  act  of  the  CoDgress  of  the 
United  States,"  Any  alderman  or  justice  bo  acting,  deelnred 
guilty  of  a  miedemeanor,  punishable  by  fine.  4,  That  it 
shall  be  the  duty  of  any  judge  or  recorder  of  any  conit  of 
record  of  the  Commonwealth,  when  he  grants  or  igsnes  any 
certificate  or  warrant  of  removal  of  any  negi-o  or  mulatto 
claimed  to  be  a  fugitive  from  labor,  to  the  State  or  territory 
from  which  he  or  slic  fled — referring  to  the  act  of  Congress — 
he  i^liall  make  a  record  to  be  filed  in  tlie  "oflSce  of  the  clerk  of 
the  General  Quarter  Sessions  of  the  peace,"  &c. 

1825-6,  Sess*  L.  c.  60.  An  act  to  ffwe  effect  to  th^  provi- 
sions of  the  ConMitution  of  the  United  States  relative  tofvgi- 
tivesfrmri  labor  ^  for  the  protection  of  free  j>eo2ile  of  eolor^  and 
to  preoent  kidnapping.  See.  1,  2,  are  re-enactments  of  see.  1 
and  2  of  the  foregoing.  3.  Directing  the  mode  of  proceeding 
to  recover  persons  claimed  as  fugitives,  directs  issuing  of  a  war- 
rant by  any  judge,  justice  of  the  peace  or  aldei-man,  returna- 
ble hefure  the  judge,  if  issued  by  one  ;  returnahle,  if  ij^Bued  by 
a  justice  of  the  peace  or  alderman,  before  ■''  a  judge  of  the  court 
of  Common  Pleas  or  of  the  District  Court,  as  the  case  may  be,  of 
your  proper  county,  or  recorder  of  a  city."'  4.  Of  the  evidence 
necessary  when  application  for  a  warrant  is  made  by  an  agent. 
5.  Duty  of  the  judge,  &e.,  to  make  a  record  of  the  application 
and  file  the  same.  6.  The  judge  before  whom  the  waiTant  is 
returnable,  mav,  on  beinflr  shown  to  his  satigfaction  tliat  the 
person  claimed  is,  &c.,  give  a  certificate,  which  shall  be  a  war- 
rant to  remove  him.  Provided  "  that  the  oath  of  the  owner  or 
owners  or  other  persons  interested  shall  in  no  ease  he  received 
in  evidence,"  7.  Fugitive  to  be  committed  to  jail,  when  party 
not  prepared  for  trial.  8.  Fees.  9.  Forbids  aldermen  and 
justices  of  the  peace  to  take  jurisdiction  of  these  cases  under 
the  law  of  CJongresa.  10,  Krquires  the  record  to  be  filed  as  in 
the  preceding  act.  11,  Declares  see.  llof  tlieact  of  1780,  and 
BCc.  7  of  the  act  of  17S8,  to  he  supplied  aud  repealed  by  this 
act.' 

'  The  wordfl  of  th<?  wrU  prescribed  by  thia  »tattjt<*. 

*  TTiit»  act,  wiUi  thone  of  1780,  1788.  arc  ^iven  in  the  specinl  T*»nlkt  in  TVig^s 
Case^  16  rt'tcr?,  543-5I>(>,  where  this  stututc  wa«  held  tt^  be  yiitonBtiUitiocai 
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nXit^^^  A 


^fiigitifcv 


! ^  K«rMft«rnMidt  of  ] 
^  ftt  Ibe  tims  of  iftfe  i 

ly  p«?{Mm  under  pfitenee  of 

1 1  9^ifm  HT  F^rr»/r7e  f rnm  iff e  SiAte  anj  fti|pitiTe  ki  ioidf  it 
9}mi\  ^Tt»  f*nfii«Irftfrl^  hy  fine  /»f  l[5^>^>/ 

1898.— An  rtffi^TKlf^fl  f  VmgtittitKm.  Art,  III,  »ec  1,  *^  Id  dec- 
iUfifS  V  (hi»  <*i(iir<?n-5rv<?fj  while  fretTnAn  of  the  age,^  Jbc.  (ftnd 
iitt  tr^^niim  h  mn^lt^  (4  nny  (tihern)^  ^hiill  bo  entitled  to  vote.' 
AH.  IXMff  W  (rill  Nf  frrtilit*  lik*»  tli<?  fiiniier. 

1847,  MiM'oli  55,  yl/i  Uf4  to  premni  kUlnappinff^ preserve 
t^^  /mhfie  pmf*fU  pf^nhffftf.  th^i  <»ii»^n«M^  of  mrtain  powers  hereto- 
ffft'r'  firr^rrUfif  A  '  '  *  fHtlrrtti^  the  p^ace^  aldermtfi^and 
jttf'ffif'A  iff  ihifi  '  '/^/i,  and   to  repeal  certain  dave 

trtft^,  B^f.  1*  r)(*t-»larpft  tlio  ]iutHHlmirnt  of  tlic  offence  of  tak- 
'  <V«>t»i  tUrStf*!*^  liy  tvmul  or  violcuco,  or  enticing 

,    :       !  -L*  prefotHM\  ftfiy  iii*>(ro,  iV-t%     2,  Ue-eiiaets  the 

ft^tnf  t8B0-T^  ftlet»  flodiiHtiff  euoh  nalo  punishable  by  fine 
Hn4  UnjvrVRoio^ypnL  l\.  Forbiilw  ntiy  aUlcrnian  or  justice  of 
tho  }K»net*  to  fti*t  umlr^r  tUo  Uw  of  \7*X\  and  declares  any  so 
ftcthig  gtiHty  <vf  Ik  nvJMiiMne^nor,  piuushablo  by  fine  and  re- 
*ttn\  ab  4. 11nit  "  If  a^vy  i>er««>n  or  jven^Mi*  rlaiininp  any  negro 
ot  miilf^th^  as  fVigitiv'o  ft>>in  servitude  or  laUor  ,^hall  under  any 
J>vt*ty*n<^  of  anthoiity  wbatftocver^  violently  and  tuniQltiioiidy 
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seize  upon  and  carry  away  to  any  place,  or  attempt  to  mho 
and  carry  away  in  a  riotous,  violunt,  tumultuous  and  unreaeon* 
able  manner,  and  so  as  to  disturb  or  endanger  the  public  peace, 
any  negro  or  mulatto  within  this  Comuionwealth,  either  with 
or  without  the  intention  of  taking  euch  negro  or  mulatto  be- 
fore any  district  or  circuit  judge,  the  person  so  offending 
against  the  peace  of  this  Common  wealth  shall  be  deemed 
guilty  of  a  misdemeanor,"  punishable  by  fine  and  imprison- 
ment* (See.  3,  4,  appear  in  the  revised  code  of  ISGU.) 
5,  ''Nothing  in  this  act  shall  be  construed  to  take  away 
what  is  hereby  declared  to  be  inyested  in  the  judges  of  tliis 
Commonwealth,  the  right,  power,  and  authority  at  all  times, 
on  application  made,  to  issue  the  writ  of  habeas  corpus,  and  to 
inquire  into  the  causes  and  legality  of  the  arrest  and  imprison- 
ment of  any  human  being  within  this  CommonwealtlK-'  6, 
Forbidding  the  tise  of  the  prisons  of  tlie  State  fur  detention  of 
fugitive  slaves/  (Rep.  in  1852,  Sess,  L.,  p.  295*)  T.  Repeals 
so  much  of  the  act  of  1780  as  authorizes  tlie  masters  or  owners 
of  slaves  to  brinir  and  retain  such  slaves  witJiin  this  Com ukui- 
wealth,  for  the  period  of  six  months,  in  involuntary  servitude, 
or  for  any  period  of  time  whatsoever,*  and  so  much  of  said 


'  CoratnoBw.  v.  Taylor  (1849-50),  3  Monthly  Law  Rep.,  676,  wnt  an  iodict- 
ment  nritk-r  the  411]  and  Olh  iRX*tiuD8.  The  ull^jt^ed  slaves  hud  bet'ii  imprisoned 
on  th»'  f^hafffo  of  hor^e  stt'ttling  comTnitted  in  Vir^^inia,  from  whit h  custody  they 
won- ifHrhsir^^i-d  by  |)ro[ier  order.  "  It  wa^  in  evidence  thnt  the  dvfeiidiuita,  un 
Itanun,'^  tin-  Inisiion  of  t!ie  court  dtscharcrinjLT  the  npt;7"0CH,  elalioni'fl  thtnipclves 
williiij  Jill'  cut  ranee  to  the  priNoti  for  the  pnrpo«e  of  capturixijir  them  na  fugitive 
siavt'S,  and,  on  their  bvini;  turned  into  the  pa'jatige  by  the  jailer,  at  once  seirx'd 
upon  their  perpona,  detained  them  there  fur  some  time,  during  w'hich  a  severe 
fttruijjjjle  ensued  between  Mr.  Taylor  and  thom-  tmiaiNtinjy;^  him  ivnd  llie  allejLj^iHi 
fugitives,  fuded  by  some  negrroes  of  Ilarrisburg.  Finally  the  staves  were  ironed, 
and  about  that  lime  th£>  whole  party  was  directed  to  be  loeked  up  in  ]»ri:^nn  on 
aerount  of  a  RUppOHed  breach  of  the  peaee."  tn  reference  to  the  violation  of  the 
fourth  iiee.  Uu*  Court  charijed  that  the  right  of  tlie  owner  to  «ieixe  hln  eluve  waa 
^Iven  by  tJ»e  act  of  C'ongre?j8  of  17^**^;  tliat  as  the  State  law  eould  not  take  from 
him  thi»  right,  there  was  no  breai'h  of  the  peace,  or  riot^  on  his  part,  in  the  trans- 
action. The  Court  doe^  not  attempt  to  di^tin^uiith  whether  the  Heiznre  wa^  made 
for  the  purpowe  of  bringing  before  a  court  for  the  purpose  of  niakinj:?  a  claim,  or 
to  remove  theflllefrcd  slaves  ontof  the  State.  In  rommoiiw.  e.  Allserti  (1847),  2 
Parson'a  Select  Cases,  4V>r*,  an  indictment  for  removinp^  the  child  bom  of  a  fnjritlvc- 
slave  woman  wae  sustained  under  this  statute.  From  thene  cases  it  appeara  that 
it  is  at  least  oecefisory  for  the  defendant  to  prove  the  slavery  of  the  person  re- 
moved. 

'  Pierce*9  caae,  in  Common  Pleaa,  PhSla.,  Oct,  1848,  1  Western  Le^l  Obs,,  14, 
tlmt  aince  this  act  a  slave  brought  Into  this  States  by  hia  mafiter,  voluntarily,  W 
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mi  BB  preiretits  a  »lETe  from  giving  testimony  against  any 
p«imm  whatsoever  be,  and  the  same  is  lierehy  repealed. 
(BHglitly'is  Dig*  of  185S,  Kefroes.     Sec,  13-20.) 

§  J^hA,  Le^k^la'hon  of  thk  State  of  Delaware, 
1776,  8i'i*t  11.  A  DLC'laration  of  the  Fundamental  Knles 
of  tho  licilfiware  Ktate,  fomierly  etiledThe  Government  of  the 
countitfii  of  Nowrastle,  Kent,  and  Sussex,  upon  Delaware, 
Sec*  L  "^riiat  all  government  of  right  originates  from  the 
peoiile,  ig  founded  on  compact  only,  and  instituted  solely  for 
thti  j^iju<l  nf  tl»e  whc*le.'''  10.  "Tliat  evury  niemher  of  society 
liiil li  iL  riglit  to  l>o  proleetcd  in  tlie  enjoyment  of  life,  liberty, 
fin*l  property,"  &e.  12.  '*  That  every  freeman,  for  every  injnry 
done  him  in  \m  goods^  Inmlff,  or  person,  by  nny  other  person, 
ought  to  have  remeLly/' ttc.,  "jiceording  to  the  law  of  the 
hiTid/'  There  \^  no  *h"t*hu*ation  of  the  eijuality  of  all  mankind, 
or  of  rights  a«  being  natural  and  inalienable.    1  Deb  Laws, 

Ap.  p.  T».     ,  Sept.  t^U,  Constitution  agreed  on.     Art  24 

coutiiiueti  In  f  iree  all  act^  of  Assembly  not  contrary  to  the 
reRolutioim  of  IVugrePS,  or  of  tJie  late  Honee  of  Assembly  of 
the  Stutl^  Art.  25  has  a  recognition  of  the  common  and 
statute  law  t>f  Knghmd,  if  nut  repugnant  to  the  Constitution 
and  declaration  of  rights.  Art.  4  limits  the  elective  iranchige 
to  whitcfci.  Art.  20,  ^'Koj^crson  hereafter  imported  into  this 
State  fron»  Africa  ought  to  be  held  in  slavery  under  any  pre- 
tence whatever,  and  no  negro,  Indian,  or  mulatto  elave  cught 
to  be  brought  into  tliis  8tato  for  sale,  from  any  part  of  the 
world;*    Ibid, 

1787« — Ah  act  tojyrti'tfU  the  eODpoHation  of  slaves  and /or 
othitr  yuiftupes.^  Deb  I*aws,  p.  S84.  Ilecites  that  **  sundry  ne- 
givci^  and  mulattoes,  as  well  iVeemen  as  slaves,  have  been  ex- 
ported and  iiiold  into  other  States,  contrary  to  tlie  principles  of 

«oui4M  i^o  fa<ti>  frv«.  And  tM  Knftna  «.  OUrct  (1919).  20  Burt,  516,  as  to 
|Im»  rxbtiinfUw  Atti]  ft»>liev  of  the  iSt*t«», 

llivis'  ifc|>|)«ArH  to  W  no  rtatut«f  in  PeiLit^'lvAitiB  authomiiii^  the  govemor  to 
mnm^hi  C^^^tv*  from  juatice,  oaien  H  &  m  the  Qud«  «tf  iMO,  mhiA  I  bAT« 


^  ^aU  «.  TUfoer,  5  Hwrtiftoii^  501,  trpcrtm^  b  oiTTligovlvitlk  istcntkA  to 
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Immanity  and  juetice,  and  derogatory  to  the  honor  of  thig 
State.'*  Sec*  1,  Declares  a  fine  for  exporting  a  slave  without 
permit.  8.  Penalty  for  exporting  a  negro  who  is  or  may  he 
entitled  to  freedonu  3-6.  Eatifying  former  manuniiftsions 
where  no  security  was  given  and  dispensing  with  Beciirity  in 
future  cases,  if  slave  he  neither  old  or  infirm.  7.  Persons 
hringing  a  slave  into  thia  State  shall  forfeit  20Z.,  and  the  slave 
shall  be  free.  (A  law  of  1822  provides  for  farms  which  extend 
over  the  State  line.  Rev.  of  1829,  p,  502.)  8.  Manumitted 
slaves  shall  not  vote,  nor  hold  office,  nor  give  evidence  against 
whiteSj*  nor  **  enjoy  any  other  rights  of  a  freeman  other  than 
hold  property  and  to  obtain  redress  in  law  and  LMjuity  for  any 
injury  to  his  or  her  person  or  ]>roperty/^  9.  Free  negro,  for 
horse-stealing,  shall  be  transported  to  the  West  Indies  or  else- 
where and  sold  for  a  term  of  years.  10.  This  act  not  to  extend 
to  immigrants  or  to  travelers.^ 

1789. — An  act  supplementary  to  the  last.  Tb.  p.  9-41.  Sec. 
1.  Allows  introduction  of  slaves  devised  or  inherited.  2. 
Slaves  of  citizens  of  other  States,  in  this  State,  may  be  attached 
for  owner's  debts.  ,  AnotJier  supplement.  lb.  p.  041.  Pre- 
amble recites  the  injustice  of  the  African  slave  trade.  Sec.  1. 
Declares  forfeiture  of  vessels  equipped  for  this  trade.     2.  Ad- 


*  A  frve  ne^ro  cannot  1>o  wltm*8»  Iwtwcen  whites.  Collins  «.  IIiiU  (in  iTOfl),  6 
Hnira  Am,  Law  Journd,  4fll;  Tindal  v.  Hudson  (1838),  2  IIarrin£rtc>ii.  441,  timt 
free  m'jfr*j<^s  cannot  hold  slaves  in  Dt*liiWBr€? ;  thiit  tlio  print  iplo  of  conqueftt  Ib  the 
bjisifl  of  slavery  of  no|2:rooi*  to  vhit*;'9 ;  thut  a  netjro  cannot  hold  a  n&grc  on  thia 
principle;  it  would  be  "  a  species  of  slavery  hitherto  unknown;*'  that  the  frto  ne- 
gro is  not  such  A  freeman  as  toejctond  the  protection  requisite  from  ninstor  to  slave, 
ic.  A  father  cannot  hold  his  child  »s  h  elnvc.  '"  We  nuKht  not  tnreco^irnize  the 
ngiit  ^^(  H  lather  to  h"td  his  own  ♦'hildrenin  slavery.  Hnrnanity  forhidn  it.  Tho 
BJiturol  riijhtsaud  ohDgations  of  a  father  are  parumouut  to  the  acquired  rights  vf 
tlie  master/* 

*  The  worda  we — "Provided  that  nothing  in  thia  net  ahtll  be  conatmed  to  ex- 
tend to  or  atfect  any  persons  who  mrty  move  Intt*  this  State  from  any  other  State, 
with  his  or  her  fundi y,  and  ht-eonie  residents  thereof*  or  who  may  be  traveling 
through  the  same  with  bis  or  her  servants  or  sliivt's,  or  any  inhabitants  of  thia 
Htiite  movin*^  with  lnf>  ur  ht^r  fandly  into  any  other  State.'*  In  Newton  e.  Turpin 
(18H7),  8  Gill  and  Johr!Mon,4a3,thD  word  Stat*  in  this  act  Is  held  to  includ*^  the  LHs- 
triet  of  Uolurobift.  iJoreey,  J. :  **  To  give  the  word  Htatf  in  this  act  of  m^eeTiihly  the 
literal  technical  meaninjj  ascribed  Ui  it  would  be  to  violate  it*j  spirit,  the  sound  and 
obvious  iiieaniTijv  of  the  law.  We  do  not  hold  onrselve*  l>ound,  when  interpretin|;i^  ita 
import  in  refereni  e  to  rights  of  property,  to  pive  it  the  same  literal  restricted  in- 
ierpretatioQ  which  it  has  on  some  oecasiunB  received  when  ti9ed  In  reference  to  a 
grant  of  special  riniited  jurisdlctiou.'* 
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ditional  penalty  for  exporting  a  slave  witliout  perrnit.  3-5. 
Slaves  in  capital  cases  shall  be  tried  \w  jury, — reiiealing 
older  laws.  An  act  of  1821^5  providt^s  for  licenses  for  bringing 
slaveg  to  and  from  Maryland.  Kev.  of  1829,  p.  501.  A  new 
law  in  1S33.     Ilev.  Code,  clu  80,  §§  1^, 

1790.— An  act  on  maiTiages*  lb*  p.  972,  contains  provi- 
sions as  to  servantB'  marriages. 

1792.— Anew  Coniititntion.  Art.  I.  a  Bill  of  Rights— does 
not  contain  any  univeriBal  attribution  of  riglits,  or  declare  tlie 
natural  crpiality  of  all  men.  Art  IV.  The  elective  franchise 
lA  limited  to  white  free  men. 

1793. — An  act  to  punish  ths practice  of  hldnapplngfree 
jwgroes  ajid  free  mulaitoesj  and  fur  other  pruTpOi^es.  11),  p.  1093. 
Sec.  1.  Declares  punishment  by  whijjping,  standing  in  the  pil- 
lory, with  the  cars  nailed  and  then  cnt  oft*.  2.  Bail  retpiired 
under  tlaese  acts*  3,  4.  Of  granting  permits  to  export  slaves; 
and  that  ^verj  slave  otherwise  exported  shall  thereby  become 
free.* 

1795. — ^An  act  repealing  that  part  of  "  an  aH  against  adul- 
tery and  fornication^^  (1721)  wliieh  makes  cliildren  of  a  white 
woman,  by  a  negro  or  nndatto  father,  liable  to  Bervitude  for 
thirty -one  years,  reciting — ''  wliereas  it  is  unjust  and  inhuman 
to  punish  the  child  for  the  offence  of  the  parent."  Deb  Laws, 
p.  V2U1, 

1797. — An  act  cofwerfitng  negro  and  mulatto  slaves.  lb. 
p.  1321.  Sec.  1.  Slaves  shall  not  be  set  free  by  verbal  con- 
tracth?.  2,  3.  How  mann missions  shall  be  execnted  and  re- 
corded. 4.  Actions  on  agreement  to  uiauumit  must  be  founded 
on  a  writing.     5.  But  slaves  shall  be  made  free  by  attempt  to 

'  Held  in  AUfn  v.  tip^o  Sarah  (1838),  2  Hftrriiurtoo,  435,  not  iobe  contrury  to 
thti  Crjii^titatioii  of  the  ITnited  Stfttt^s,  4th  art,  «i*c.  2.  Yw  euriam,  16.  48fl : — "  Similar 
laws  hftVi?  heen  pst-^scd  U%  scvenil  uf  our  sister  Stnteji;  whkh  Inwa  have  been  stib- 
jechnl  t'>  Th<^  exuniin;iti(in  and  rccL^ivtid,  incltlentflllv.  the  siinrtion  of  the  Supreme 
Court  of  the  Un iff ni  St;ib*'a.  •  •  •  «  The  prcj|Krty  in  elavon  U  n<»t  an  ahstv 
lule  hut  a  qit/ilitied  proj>eri3%  It  I8  the  Tv^ht  U^  the  enjoyment  of  thr  8er\-i(  c^a  of 
the  slttVtT  duriii^j:  his  life.  It  i»  not  «neh  n  rl^ht  nf  pfiiperty  as  glvvs  thi*  pnwcr  of 
UEdhuitiMl  control  over  the  slave.  Tlie  Bhive  hinB  rijejlits.  He  ia  under  the  protec- 
tion of  tht*  law,  and  U  was  fur  his  pnitertion,  as  Well  us  for  j*iibserving  the  prind- 
ples  of  hnnianity  that  the  law  of  1793  was  pusj^cd.  The  j^^neral  policy  of  that  Inw 
And  its  operation  and  influence  over  Ihia  imfortonato  race  of  humaa  beings  hive 
been  ffmiid  U>  be  beueheiaL" 


ZXWB  OF  DEI^AWABE. 


export,  aa  provided  hy  the  aboYe-raentioned  acta ;  and  slaves 
may  be  still  emancipated  by  last  wilL  6.  Security  to  be  given 
where  already  required  by  law,  7.  Appeals  alluwod,  to  tbe 
high  est  court,  in  suits  fur  freedom.  8*  Slave,  for  attempting 
rape  on  a  white  woman,  on  trial  before  two  justices  and  six 
freeholders,  may  be  punisbud  by  whipping,  nailing  to  the  pil- 
lory, and  loss  of  ears.  9.  A  slave,  for  beating  another  slave  or 
a  free  negro,  shall  be  whipped  aftt;r  trial  before  two  justices. 
(See  new  criminal  code  of  1827.) 

1798. — A  law  about  sale  of  liquors  at  elections.  3  Del. 
L.  p.  7,  contains  provisions  regulating  slaves  and  free  negroes, 
at  the  places  of  holding  elections.  Incorporated  in  an  election 
law  of  1S25.     Rev.  Code  of  1852,  ch.  10,  gg  18-21. 

1799. — An  act  to  allow  free  black  persons  and  free  mulat- 
toes  in  certam  cases  to  give  ieatimony  in  courts  of  jvntice,  3. 
Del.  L.,  80.  In  all  criminal  prosecutions,  when  no  white  was 
present,  Ac,,  the  testimony  of  blacks  may  be  received  ;  pro- 
mso^  but  not  in   charges  of  bastardy  against  a  white  man. 

Kev.  C.,c.  107,§4- 

1807.— ^n  act /or  the  better  re ffulat  ion  of  free  negroes  and 
free  7?iulatto<\s,  4  Del.  L.,  p.  lUS.  Bee,  1.  Non-resident  free 
negroes  prohibited  coming  to  reside  in  this  State  ;  such  are  to 
be  warned  to  depart,  on  neglect  thereof,  to  be  arrested  and,  un 
eonviction,  fined.  Provisoy  that  any  bringing  certain  testimo- 
nials of  their  being  free  and  of  good  character,  may  remain.  2. 
IIow  to  be  warned.  3,  Who  non-resident  negroes.  This  act 
not  applicable  to  seafaring  persons.  (Ilev.  C,  ch,  52.)  4-6. 
Free  negroes  convicted  of  larceny  may  be  sold  to  make  resti- 
tution  \  purchasers  having  liberty  again  to  sell,  making  assign- 
ment before  a  justice,  7.  Negroes  and  whites  prohibited  to  in- 
termarry, and  such  unions  declared  void.  8.  Penalty  un  minis- 
ter, vtc,  for  marrying;  (Kev.  C,  eh.  74.)  D.  Penalty  by  line  on 
white  woman  having  bastard  by  a  negro.  10,  I*enalty  by 
tine  on  white  men  guilty  of  fornication  with  negroes;  ^>7'c?- 
viso^  that  no  negro's  evidence  be  received  on  such  cases. 

180B. — A)i  act  for  the  better  aecuring  of  j>er807ial  liberty^ 
4  Del.  L*  215,  relates  to  insolvent  debtors.     Sec.  7,  Declares 
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t  the  ScgBSona^md  unable  to  pij^lb^t^ 
wB^  wn^  1w  oiipiised  of  uy  tbt  Somff  'M  ^isi  vs&fii  for  tisii^l 
8q^  wpcflfiiiif  ttci  n  1839. 

li.,  SS7.  See.  1.  ISegroes  mmnnmilt^  to  be  firee  At  a  fat 
to  be  diKBaady  m  tbe  mcftntime^  slaTes.  ^  The  issue  . 
^  fllian  be  wiMT€B^  tbe  males  imtQ  t!5.  the  fe^ 
91  jears.'  S<,  4.  AppKes  to  B«gro€s  bronchi  in, 
lAolwm  baa  so  Raamsittedni  other  State6.  5.  Pe-  *  -'- 
■■a  fiir  attoBpliDp  to  espaat  aach  aefm ;  Ate  negro  t 
CI  For  abaentii^  theaiiwUes  such  ncgroee  maj  be  pontshe*!  hj 
as  cstteHaaMi  aa  tneir  lai  v  ii!a»  T*>  BrBcli  n^^itiea  aiRL  tii 
totawgirtaai^  aad  certileatea  Hgttcd>    Ber.  Code 

ar  inwimm$  imi^  ikm  8t^  m^for  ^Afr  pwfotn.  4  Dd. 
L^  4^.  lte«iiaeta  iba  lair  of  1^07,  and  directs  that  for  noa- 
pajineDt  of  Cue  niek  aegroea  aball  be  sold  for  terms  of  years. 
€L  A  geatdent  D^ro  gemaimng  ont  of  tt  for  six  months  to  be 
Awnaed  a  aoii  yaoMcnt.  Eaeaption  is  to  sailors.  Ae.  T.  Pea- 
ahy  on  biring^  a  non-resident  nejero,  (Rct.  C,  c  t-3.)  A 

lair  of  1833,  D*  L,  c,  STft*  peru.i..-  ^^^roes  re- 

fyOQ  obtaiiihtg  a  Beense  from  a  jtidge,     ■.  An  act 

rtifeetm^fr^  megrpes,  ite.  4  Del.  L.,  4«)8.  That  fiae  negroei 
eoiiTktod  of  larcenj  laaj  be  aoU. 

ISlff. — An  aei  cmmrmimf  ^ffm  a^yraw,  fru  atubMMtf 
atcmv/    Rer.  <rf^  1S39,  p.  413,  rdatee  to  Ae 
and  fatnrii  of  ninawaj  darea.    8ec.  ^-5*  Psr* 
are  to  be  taken  before  a  jaatiee  of 


r  ift  feofarate^  bjr  our  kwi»;  but  ift  is  ^iiMe  tm*  fluf  to  i«r  tfaafc  lihb  kiadal 

trrm  libw  te  praiMy  Tt  k«  «!  vin-v  otht*r  >9(hHii«  of  proptfrtT.  Tb»  spirit  o^lto 

■R^Hij  Oi*  Bii^piMlm  «f  fiMto  «aii  MnKMua  riii^WhvUi&tWocawiftrT.  ««.* 

a  «.  Cmrj  {imiSf)^  9  BUMlt.  JLj.,  saa    Oolimd  perw«  btvuirhl  from 
iapntiiiBedatlMftfliMrv,  nitlmiim^peovviittai  tto  Iftw*  of  Dvl»wiire 
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the  peace,  and  committed  by  liiin  for  caTiso.  Tlie  Slieriff 
forbidden  to  deliver  up  any  person  clftimed  as  a  slave  without 
written  order  of  the  justice,  who  is  to  grant  it  only  on  reason- 
able proof.  7.  Against  harboring  the  slaves  of  others.  9.  A 
proviso  that  tliis  shall  not  affect  travelers,  &c.,  nor  affect  any 
sheriff,  gaoler,  or  other  person,  "  acting  under  the  authoritj^  of 
a  judge,  a  justice  of  the  peace,  pursuant  to  the  act  uf  Con- 
gress,'' of  1793,  for  fugitive  elaves.  (The  other  sections  are  not 
given  in  Rev.  of  1829.)     Kcv.  C.  of  ls52,  ch.  80,  g,^  18-15. 

1819. — An  act  to  pn>vije  indemnity  agaiust  manumitting 
slaves.     Ibid,  p.  414.     Rev,  C,  ch.  80,  §6. 

1826, — An  act  relafinfj  to  f^^^Hives from,  hibar,  D.  L.  c, 
316  (Rev.  of  18i^9,  p.  291).  Sec.  1,  2,  provide  that  when  any 
person  held  to  labor  or  service  in  any  State  or  territory  shall 
escape  into  this  State,  the  owner,  ifec.^  is  authorized  to  apply  to 
any  judge  or  justice  of  the  peace  or  any  burgess  of  a  V)orougli  or 
town  corporate  ;  and  the  judge,  &c.,  shall  issue  a  warrant  fur  the 
arrest  of  the  alleged  fugitive,  take  proof  of  the  claim  and  give 
a  certificate,  wdiich  shall  be  warrant  for  removing  him,  4.  Pen- 
alty  lor  obstructing  the  claimant,  ifec.  4.  Penalty  for  trans- 
porting slave  from  the  State  by  water ;  recoverable  by  the  owner. 
5.  Suspicious  colored  persons  may  be  arrested  as  runaways. 
(Rev.  c,  SO.)    6.  On  duty  of  grand  juries.    (Repealed  by,  1835, 

L.  c.  326.)    ■.  D.  L.,  c.  362.     A  new  crimes  act ;  repeals 

many  earlier  laws  affecting  slaves  and  free  negroes.  Sec,  12. 
That  slaves  charged  witli  crime  punishable  capitally,  are  to  be 
tried  as  freemen. 

1827. — An  art  concemmg  apprentices  and  semmnts,  D.  L. 
c.  41.  Sec.  1,  that  no  white  person  shall  be  bound  as  a  servant. 
— — ,  An  act  concerning  certain  crnm^'s  and  offences  committed 
hj  Maven  and  for  the  Becurity  of  dares  properly  dememiing 
t/frnmlves,  L.G,biX  Rev.  of  1829,  pp.  149-156.  Sec.  1.  ITie  gen- 
eral criminal  code  of  1826,  for  crimes  punishable  with  death, 
made  applicable  to  slaves.  Other  sections  provide  for  punish- 
ment of  other  epeoified  offences  by  w]upi>ing  and  exportation  for 
sale ;  also  re-enactments  against  exporting  and  importing  slaves. 
11.  The  term  Blavss  here  used,  includes  slaves  for  time,  as 
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under  the  law  of  1810.  12.  Repealing  the  former  laws.  An 
additional  act  as  to  punishment  of  manslaughter  in  1829.  Rev, 
p.  156.  (There  seems  to  liave  been  no  statutory  discrimination 
of  the  crime  of  killing  a  slave.)  Rev.  Code  of  1852,  c,  80,  §§ 
25-35. 

1829.*— An  act  authorizing  the  courts  to  grant  licenses 
in  proper  cases  for  exporting  and  importing  slaves.   L,  c.  144, 

1831. — A  new  Constitution*  with  a  preamble  attrihutiug 
rights  to  *'  all  men  by  nature,"  and  that  *'  for  the  due  exercise 
thereof  power  is  inherent  in  tliem,"  &c.  Art*  lY.  sec.  1  limits 
the  elective  franchise  to  whites. 

1832. — Afi  act  to  prevent  the  itse  of  JireHirnu  hy  free  ne- 
groe8y  &c.,  allows  certain  exceptions,  (by  1835,  p.  338,  liccuBes 
to  use  guns  may  be  given  ;  prohibited  by  1843,  p.  552;  pun- 
ishment enacted  by  1851,  p.  537  ;)  provides  to  enforce  the  law 
of  1811  against  immigration  ;  prohibits  meetings  of  blacks  after 
ten  o'clock  ;  non-resident  blacks  may  not  preach.  See  Rev,  C, 
c.  62. 

1333. — ^Suppl.  to  an  act  on  marriage.  L.  c.  104.  License  on 
marriage  of  free  blacks  not  required,  but  certificate  of  freedom, 
and  in  case  of  the  marriage  of  a  servant  or  slave,  the  written 
consent  of  the  master.     Rev.  C.  p.  237. 

1839. — An  act  suppL  to  tlie  criminal  code.  L.  c.  214,  gives 
discretion  to  courts  in  punisliment  of  free  blacks  for  larceny,  and 
repeals  so  much  as  authorizes  the  sale  of  white  convicts* 

1841.'— In  L.  c.  303,  and  1843,  L.  c.  466,  a  distinction  is 
made  between  black  and  white  insolvents  in  their  liability  to 
imprisonment. 

1849^ — An  act,  L.  c»  411,  declaring  it  unlawful  for  any  to 
remain  in  the  State  wlio  have  been  convicted  of  having  enticed 

slaves. ;  An  act  in  relation  t<?  idle  and  vagahond  free  7ie- 

groes^  L,  c.  412,  authorizes  their  being  hired  oat  to  compulsory 

service  for  wages. ,  c.  334.  Suppl.  to  law  of  1811,  recites 

that  numbers  of  resident  free  ne^Toes  are  m  the  habit  of  leav- 


*  This  Coti-^titutir^n  ia  tbe  lon^e^t  and  moat  rainutc  of  tlio  Stato  Constitutions. 

*  A  reaoltition  of  1841,  Feb  ,  L.  p.  441,  comlemns  the  action  of  the  GaVi^rnor 
of  New  York  In  the  ootttrovoray  witU  Virg'mU.   Aide,  pp.  10, 61. 
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ing  the  State  during  the  working  season,  who  return  within  the 
six  months  allowed  by  law,  and  in  destitution  ;  limits  to  sixty 
days  the  time  of  absence.    R.  C.  c.  52,  sec.  1. 

1851. — An  act  in  relation  to  free  negroes  and  slaves,  L.  c. 
59,  prohibits  emigration  (except  as  to  Maryland  and  certain 
counties),  under  penalty  of  being  sold.  L.  1855,  c.  257,  declares 
fines  for  bringing  in  such,  prohibits  free  negroes  from  political 
meetings,  and  from  holding  camp-meetings.  R.  C.  c.  52,  §§ 
1,2. 

1862.— A  Revised  Code.*  Ch.  45,  52,  and  80,  contain  a  re- 
enactment  in  substance  of  thelaws  above  cited.  Ch.  97,  §§  30, 
31,  relate  to  jurisdiction  of  justices  of  the  peace  over  offences 
of  slaves.  Ch.  80,  §§  20-24,  provide  for  suits  for  freedom  on  peti- 
tion and  giving  security  for  costs  by  next  friend,  to  be  tried  in 
the  Superior  Court  in  "  a  summary  way ;"  appeal  allowed  to 
the  highest  court ;  the  master  may  be  required  to  give  security. 
Ch.  52,  §  12,  "  no  free  negro  or  free  mulatto  shall  be  entitled  to 
the  privilege  of  voting  at  elections  or  of  being  elected  or  appoint- 
ed to  any  office  of  trust  or  profit,  or  give  evidence  against  any 
white  person,  except  as  is  provided  in  chapter  107,  or  to  enjoy 
any  other  rights  of  a  free  man,  other  than  to  hold  property  or 
to  obtain  redress  in  law  or  equity  for  any  injury  to  his  or  her 
person  or  property."  By  c.  107,  sec.  4,  they  are  competent 
witnesses  in  criminal  cases,  cases  of  bastardy  charged  on  a  white 
excepted,  when  no  competent  white  witness  appears  to  have 
been  present. 

1857,  c.  392,  amend  c.  80  of  code,  increasing  liabilities  of 
railroads,  &c.,  transporting  slaves. 

§  555.    Legislation  of  the  State  of  North  Carolina. 

1776,  Dec.  17. — In  the  Declaration  of  Rights  the  franchises 
are  ascribed  to  "  all  freemen,"  but  sec.  19,  that  "  all  men  have 
a  natural  and  unalienable  right  to  worship  Almighty  God 
according  to  the  dictates  of  their  own  consciences."    Dec.  18. 

'  There  seems  to  be  no  act  of  Delaware  empowering  the  Goven^or  to  surrender 
persons  claimed  as  fugitives  from  justice  under  tne  Constitution  of  the  United  States. 

VOL.  II. — 6. 
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Constitution  adopted.'  By  sec.  7,  8,  9,  the  elective  franchise 
is  ascribed  to  all  adult  freemen,  with  certain  qualifications  in 
respect  to  domicil,  without  distinction  of  color.  (Changed  by 
Constitution  of  1835*)  Sec.  40.  **That  every  foreigner  who 
comes  to  settle  in  this  State,  having  first  taken  an  oath  of  alle- 
giance to  the  same,"  may  hold,  &c.,  land,  ''and  after  one 
year's  residence  shall  he  deemed  a  free  citizen." 

1777,  c,  2,  sec.  12.  Declaring  that  Indians,  negroes,  &c., 
eliall  be  incapable  to  witness,  except  in  suits  against  each  other, 
and  in  ^prosecutions  of  colored  persons.  Amended  by  a  law  of 
1S21.    Extant  iu  Rev.  St  (of  1837),  c.  Ill,  §  50;  and  Rev. 

Code  (of  1854),  c.  1«>7^  §  71.'     -,  c.  6.  An  act  to  prevent 

dameMi^  insurrections^  and  for  other  purposes^  recites, 
"  Whereas  the  evil  and  peroicions  practice  of  freeing  slaves 
in  this  State  ought,  at  this  alarming  and  critical  time,  to  be 
guarded  against  by  every  friend  and  well- wisher  to  his  conn* 
try,''  prohibits  manumission,  except  as  by  previous  statute 
allowed  (1741,  c.  24,  §  56),  and  prohildts  slaves  hiring  them- 
selves out.  Additional  are  1771^,  c,  12 ;  1788,  c,  20.  See 
Iredell's  Law  of  N.  C.  ed.  1791.  The  eiflsting  law  dates  from 
1S30. 

1778,  c.  133.  Declares  '^  that  all  such  parts  of  the  common 
law  as  were  heretofore  in  force  and  use  in  this  State,  or  so  much 
of  the  said  common  law  as  is  not  destructive  of,  or  repugnant 
to,  or  inconsistent  with  the  freedom  and  independence  of  this 
State  and  the  form  of  government  therein  established,  and 
which  has  not  been  otherwise  provided  for  in  the  whole  or  in 


*  "  By  a  Ci>aj^<?ft9  of  the  repreflentatiTea  of  the  frppmen  of  the?  State  of  North 
Carolinii,  asaombled  at  Hulifax,  (fee,  for  the  purpose  of  i-atabliahiiig  a  Cunatitutioa 
or  fur  III  of  jC^oyernmeDt  for  tho  said  State.'*  This  Conji^psa  alao  performed  the 
funotions  of  an  ordinafy  Legislature.  Rev.  St  Pref.  x.  SUte  %k  Manuel,  4  DeT. 
h  Bot.  26-  Qaston,  J. : — **  It  is  a  matter  of  tmiyer&nl  irotoriety  that  uiidtT  it  [the 
first  Constitutioii  of  North  CaroUna]  free  peraones,  without  regard  to  color,  elttimod 
aiid  exerci§cd  the  frauehif^e,  until  it  was  taken  from  freemen  of  cokir  a  few  years  since 
by  our  amended  Constitution,"  Ihid.  p.  26,  that  free  nf^^roes  and  free  persoDB  of 
color  are  entitled,  aa  eitisceiift,  lo  the  protection  of  sec.  10  of  the  Bill  of  llights^and 
sec.  ;i9  of  the  Conatltution.     Bwt  see  pof^t,  the  lawa  of  1B81  nnti  1840. 

*  State  r.  Samuel,  a  slave  (1836),  2  Dev.  &  Batt.  177:— The  marriage  of  elarea, 
•'oonaifiting  of  cohfil)it4ition  merely,  bj  the  permission  of  the  owners/'  doca  not 
constitute  the  relation  of  husbaBd  and  wife  so  as  lo  attach  to  them  the  privileg^ea 
and  disabilities  incident  to  that  relation  by  the  common  law.  Hence  a  ahiTe's 
wife  may  give  evident;©  against  him,  even  in  a  capital  caae. 
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part,  not  abrogated,  repealed,  or  l^ecome  obsolete^  are  hereby 
deelared  to  be  in  full  force  in  Ibis  State."   E.  S,  and  E.  C.  c.  22. 

1779,  c,  5.  For  seizure  and  sale  of  cattle,  <tc.,  owned  bj 
slaves,     Iredell,  p.  378 ;  K,  S,  c.  Ill,  §  2a,  but  not  in  E,  C.  of 

1854.      ,  c.  7.  Patrol  law,  increasing  powers  given   by 

1753,  c.  6.  Iredell,  p.  388 ;  K.  S.  e,  86,  §  3 ;  R.  C.  c.  83,  §  3. 
— — ,  e.  11.  Declares  death  tJje  penalty  for  stealing  slaves 
or  free  negroes,  or  for  inducing  slaves  to  run  away.  Ii'edell, 
p.  370.     Existing  in  It  8.  and  IL  C.  c.  34,  §§  10,  12. 

1783,  c.  14.  Providing  for  summary  trial  and  punisLment 
of  slaves  for  minor  offences,  by  a  justice  of  tbe  peace.  Iredell, 
p.  460,  By  1842,  c.  3,  appeal  to  superior  court  is  allowed. 
K  S.  c.  Ill,  §§  41,  42 ;  R.  C.  c.  1U7,  §§  32,  33.* 

llB6*^An  aot  to  impose  a  duty  an  all  slaves  bnmgAt  into 
this  State ^  by  land  or  watei\  Sec.  1,  in  Potter's  Dig.  c.  249, 
imposes  penalty  to  secure  the  return  of  slaves  brouglit  from 
States  which  might  have  passed  laws  for  emancipation*  (Other 
provisions  superseded  by  tbe  Constitution  and  laws  of  the 
United  States.)    Extant  in  K  S.  c.  111,  §  9  ;  R.  C.  c-  107,  §  7. 

1787, — An  act  to  prevent  thefts  and  robberi^^  by  €la/V€€^  &c. 
Iredell,  p.  609.     Forbids  slaves,  «S:c.,  on  vessels  after  sunset. 

R.  S.  c.  34,  §  76 ;  R.  C.  c.  34,  §  93.    .  Against  entortain- 

nient  of  slaves  by  free  negroes.  II.  S.  c.  Ill,  §  81 ;  R,  C.  c.  107, 
§  64.  — — ,  Against  marriage  of  free  negro  with  slave,  without 
consent  of  the  master.  Such  marriages  absolutely  forbidden 
by  act  of  1830,  c.  4,  §  3.  E,  S.  c.  Ill,  §  61 ;  R.  C.  c.  107, 
§77. 

1788p  c.  7.  Amending  previous  acts  against  dealing  with 
slaves,  Iredell,  p.  633,  with  later  acts  existing  in  K.  S.  c.  34, 
§§75,77;  KCc.  34,§§  83-92. 

1791,  c.  4.  On  the  same  matter,  also  declares  killing  a 
slave,  if  malicious,  to  be  murder.  (By  1801,  c.  21,  clergy  i^ 
taken  away.)  Penalty  for  enticing  slaves  to  abscond.  See 
R.  S.  c.  34,  §  73;  K  C,  c.  .^4,  S  81.  Punishment  of  slaves  for 
forging  passes.     R.  S.  c.  Ill,  §  21 ;  R>  C.  c.  107,  §  31. 


State  V.  Bin,  18  Iredell,  S73,  ais  to  wliat  maj  be  an  offence  m  a  slave. 
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1793,  c.  5.  An  act  to  extend  the  trial  by  jury  to  slaves,  with 
an  aot  of  1794,  c.  10,  Bee  Martin's  Dig.  ed.  1804.  By  1807,  c* 
719,  they  are  to  be  tried  for  capital  crimes  in  county  court, 
1816,  c-  912 ;  1825,  c.  129  ;  for  felonies,  &c.,  tliey  shall  be  tried 
as  freemen  arc.  Extant  in  R.  S,  c.  111,  §§  42—19,  combining 
later  acts,  and  in  R.  C.  c,  107,  S  34,  declaring  that  for  felonies, 
&c,,  they  shall  be  tried  b&  freemen  are,  the  jury  to  consist  of 
slave-owners/ 

1794,  c.  2*  Afi  act  to  prevent  the  farther  importation  of 
slaves  ami  indented  ao'vanU  of  color  into  this  State,  Martin's 
Dig,  Prohibits,  with  exception  in  case  of  owners  coming  to 
reside,  or  of  citizens  inheriting  slaves  held  in  other  States, 

— - — ,  c,  4.  Recites  tlie  mischiefs  from  slaves  hiring  out  to 
them  their  time  and  prohibits  it;  additional  is  1802,  c.  15, 
(See  R.  S.  c.  111,  §§  31-33.  R,  C.  e.  107,  §  28.^*)  Tlie  first 
of  these  acts,  sec.  4,  5,  and  the  second,  sec*  2,  with  the  aet  of 
1816,  c.  16,  sec.  3,  relate  to  assemblies  of  slaves,  the  authority 
of  patrols :  extant  in  R.  S.  c.  86,  §§  3,  33,  R.  C.  c.  83,  §§  3, 
30/ 

1795,  c.  16.  An  act  to  prevent  amy  person  wh4>  inay  emi- 
grate from  any  of  the  West  fndies  qv  Bahama  Idcmddy  or  the 
French^  Duich^  or  Spanish  settlements  mi  the  southern  coast  of 
Afn^rica^  from  hringing  slaves  into  this  State^  and  also  for 
impomig  certain  restrictions  on  free  persons  of  color  who  may 
hereafter  come  into  this  State.  Martin's  Dig.  Forbids  bring- 
ing negroes,  as  above,  older  than  lil'teen  years.  Free  negroes 
are  to  give  securities  for  behavior.  Militia  to  be  called  out 
when  any  negroes  may  collect  in  arras.  An  act  of  1796,  c.  15, 
allows  slaves  to  be  brought  in  who  may  belong  to  residents  near 
the  Virginia  and  South  Carolina  boundaries, 

*  The  SUte  v.  Charity  (1930),  2  DcTereux,  646.  On  an  indictment  ogftin»t  a 
slftTe  for  a  ckpiUl  offence,  the  luiwter  cannot  be  compelled  to  testify ;  and  if  the 
master  wiiive.«i  his  privilege,  hafl  not  the  sljiyeft  right  to  object  to  eyidence  of  con- 
fession:^ made  by  the  master —  Quare  I  See  the  opiniona  in  thU  case  oa  yinstniting 
the  effect  of  the  relAtiun  between  master  and  slave  od  the  moral  responsibility 
of  each, 

*  State  V.  Clemons,  3  Der.  472.     State  %\  Clarissa,  5  Iredell.  221. 

■  As  to  diBcrction  allowed  to  patrols  see  State  ».  O'Nesd,  1  Huwks,  4  IB.  As  to 
irhot  is  allowable  on  festive  occasions,  see  State  ik  Boyce,  10  Iredell,  536;  Mat- 
thew's case,  2  Dev,  ^  Bat.  424. 


LAWS  OF  NOBTH  CABOLINA.  85 

1796. — A  new  act  against  emancipation  of  slaves.  Potter 
and  Yancey's  Dig.  c.  453  (ed.  1821).  The  existing  law  begins 
with  1830,  c.  9. 

1798,  c.  13.  An  act  to  compel  owners  of  infirm  slaves  to 
support  them.  Extant  in  K.  S.  c.  89,  §§  19-23.  R.  C.  c.  86, 
§§  15-19. 

1801,  c.  20.  Requiring  owners  who  are  permitted  to 
emancipate  slaves  to  give  security  against  their  becoming  a 
charge.    Martin's  Dig.  Superseded  by  the  law  of  1830,  c.  9. 

1802,  c.  17.  An  act  to  prevent  conspiracies  and  insurrec- 
tions among  the  slaves.  Martin's  Dig.  Potter  &  Yancey's, 
c.  618.  Existing  in  R.  S.  c.  Ill,  §§  35,  40,  53  ;  R.  C.  e.  107, 
§§35-41. 

1812,  c.  828.  Negroes,  &c.,  not  to  be  mustered  in  militia, 
except  as  musicians.  Re-enacted  1823,  c.  1219.  R.  S.  c.  73, 
§  5 ;  R.  C.  c.  70,  §  5.  ,  c.  859.  Negro  slaves  not  per- 
mitted to  act  as  pilots,  R.  S.  c.  88,  §  44 ;  the  owner  liable  to 
forfeit  the  value  of  such  slave,  R.  C.  c.  85,  §  39. 

1816,  c.  910.  Slaves  imported  from  foreign  countries  con- 
trary to  the  act  of  Congress  of  1807,  to  be  sold  for  the  benefit 
of  the  State.    R.  S.  c.  Ill,  §§  1-8.    R.   C.  c.  107,  §§  1-6. 

,  c.  912.  An  act  for  the  more  speedy  trial   of  slaves, 

amended  as  to  cases  of  conspiracy,  &c.,  by  1831,  c.  80.  Gover- 
nor to  issue  special  commissions.  R.  S.  c.  Ill,  §§53-56.  R. 
C.  c.  107,  §41. 

1817,  c.  949.  That  "the  offence  of  killing  a  slave  shall  be 
homicide  and  shall  partake  of  the  same  degree  of  guilt,  when 
accompanied  with  the  like  circumstances,  that  homicide  does 
at  common  law.'     R.  S.  &  R.  C.  c.  34,  9. 

1818,  c.  981.  Authorizes  the  sale  of  negroes  taken  up  as 
runaways  and  not  claimed.  Existing  in  R.  S.  c.  Ill,  §16. 
R.  C.  107,  c.  19. 

1821,  c.  2180;  also  1830,  c.  8.  Acts  against  harboring 
slaves.    Existing  in  R.  S.  c.  34,  §  73.    R.  C.  c.  34,  §  81. 

*  State  V,  Tackett,  1  Hawks.  210 : — "  It  exists  in  the  very  nature  of  slavery 
that  the  relation  between  a  white  and  a  slave  is  different  from  that  between  free 
persons,  and  therefore  many  acts  will  extenuate  the  homicide  of  a  slave  which 
would  not  constitute  a  legal  provocation  if  done  by  a  white  person." 
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1822|  c.  1129,  §8.  A  revenue  law  imposing  a  tax  on 
slaves  brought  into  the  State  for  eale  from  other  Stated.  Exist- 
ing in  R.  S.  c.  102,  §  16,  but  not  in  R.  C.  See  tlie  act  of  1794. 
There  seems  to  be  no  existing  law  against  the  introduction  of 
slaves  from  other  States. 

1823,  c,  1229.  And  act  declaring  that  rape  committed  by 
a  black  on  a  white  shall  be  punished  with  death*  R.  S.  c*  111, 
§78.    R.  0.0.107,  §44. 

1825^0.  13,  and  1828,  c.  32,  against  trading  with  slaves; 
extant  in  R.  S.  c,  34,  g§  75-78.  R.  C.  c.  34,  §§  S4r-S9.  Also 
against  slaves  or  free  negroes  and  slaves  trading  togetlier  in 
articles  which  slaves  may  not  sell  to  whites.  R«  S»  c,  11 1, 
§§  82-84,  1830,  c.  7,  and  1831,  e.  28,  to  prevent  free  negroes 
peddling  beyond  their  county  without  license.  R.  S.  c.  Ill, 
§  85,     R.  C.  c.  107,  §  65. 

1826,  c.  21, 1830,  c,  14,  1831,  c.  13.  Acts  forbidding  the 
immigration  of  free  negroes,  and  providing  remedies,  fextant 
in  R.  S.  c.  Ill,  §§  65,  75,  76,  86-89  ;  R,  C,  107,  §§54-58,  75- 
77.  Free  negroes  immigrating  arc  subject  to  a  fine  of  $500 
nnless  they  remove,  and  in  default  may  be  hired  out  for  pay- 
ment, and  are  liable  to  repeated  indictments  until  they  re- 
move. Resident  free  negro  having  voluntarily  been  absent 
ninety  days  is  liable  to  the  same  penalties.  The  law  does  not 
apply  to  negroes  on  vessels  or  with  travelers.  **  All  free  mn- 
lattoes  descended  from  negro  ancestors  to  the  fourth  genera- 
tion inclusive,  though  one  ancestor  of  each  generation  may 
have  been  a  white  person,  shall  be  deemed  free  negroes,  and 
persons  of  mixed  blood,"  * 

183 0|  c.  4.  Declares  the  marriage  of  free  negro  with  a 
white  to  be  void*    This  was  omitted  in  R.  S.    Re-enacted  1838,  ■ 
c-  24.    K  0,  c.  68,  g7.     (See  State  v.  Hooper,  5  Iredell, 

201.)     5  c.  5.  An  €u:t  to  prevent  the  eiretdatlon  of  seditious 

puMieaiwns^  &c.,  makes  it  a  felony  to  incite  insurrection 
among  slaves,  or  circulate  writings  having  that  tendency.  R. 
S.  c.  34,  §17, 18.     R.  a  c.  34,  §16,  17.^  ,  c.  6.  An  act 


'  The  Coiutttiitioii  of  1SS5,  Art.  I.  sec  Ui.  8,  declATw  that  sacli  persons  aball 
not  bare  the  right  of  Toting, 
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to  prevent  all  persons  from  t^dching  Blames  to  read  or  write  / 
the  iise  of  fyures  mefpt^d.  Recites  that  bucIi  teaclung  lias  a 
tendency  to  excite  dissatisfaction  in  tlicir  minds  and  produce 
insurrection,  &c. ;  forbide  teacliing  or  giving  books.     Extant 

in  E.  S  .c.  34,  §  74 ;   c.  Ill,  §  27.    R.  C.  c,  34,  §  82.    ,  c, 

9.  An  act  restricting  emancipation.  Extant  in  R.  S*,  c.  Ill, 
§§57-64.  R.C.  e.  107,  ^'§45-53.  Emancipation  may  be  allowed 
bj  the  Superior  Courts  ;  bond  being  given,  by  the  owner  or 
executors  of  an  emancipating  testator,  that  the  slave  shall 
quit  the  State  within  ninety  days.  If  emancipated  for  uieri- 
torioua  services,  may  remain  in  the  State  on  security  having 
been  given.  In  other  caeeg  must  leave  the  State  or  be  sold  as  a 

slave.'     ,  c.  10.  An  act  to  prevent  gaming  with  slaves. 

R  8.  c.  Ill,  §§  29,  79,  SO.  R.  C.  c.  107,  g§  62,  63.  The  act 
applies  to  free  negroes.  By  1850,  c.  186,  whites  are  likewise 
prohibited,    R,  C.  c.  24,  §  1 16. 

1830,  c.  16.  New  poM^ers  given  to  patrol,  to  arrest  and 
punish  negroes.  R.  S.  c.  86,  §3.  Another  act,  1848,  c.  73- 
Extant  in  R.  C.  c,  83,  §3. 

1830,  c.  30.  An  act  to  amend  the  quarantine  laws,  enacts 
that  vessels  having  free  negroes  on  board  from  other  States  are 
subject  to  thirty  days'  quarantine  ;  nor  may  any  negro  go  on 

board  such  vessel.     ,  c.  156,  An  act  to  prevent  slaves  from 

attending  muster  on  election  grounds  in  certain  counties* 
These  last  two  acts  do  not  appear  in  the  revisions. 

183  l,c.  4.  Regulating  free  negroes,  vtc. ;  prohibits  preach- 
ing, &c.,  by  such ;  and  slaves  keeping  house,  or  going  at  large 
as  freemen.'     R.  S.  c.  Ill,  §§31,  32.     R.    C.  c.  107,   ^2H. 

,  c.  13.  For  collecting  fines  of  free  negroes;  authorizes 

them  being  sold  for  time.'  R.  S.  c.  Ill,  g§  86-88,  R.  C.  e. 
107,  §75. 

'  Reraovin^  frr>m  the  BUte  in  nnt  a  condiUon  precedent  to  the  emaucipatkm. 
Alvanj  »♦.  Towel  1,  1  Jones  Bq»,  35. 

*  SUte  r.  ClftriBsa,  6  Irecl.  221,     SUte  t>.  Nat,  13  Ired,  1/54. 

■  In  Tbe  State  v.  Miinuel,  4  Dev.   A  Bat.  23,  tills  proTiflion  ift   heltl  not  to 

▼iolate  any  clauee  ia  the  Stiite  Bill  of  RU^hts.  thocgh  it  le  also  held  thflt  aneh 

iBUI  applies  to  aU  free  persons,  and  that  «1I  puch  are  cif iK<?nB  in  the  sense  of  the 

I  StAte  Constitution,  and  that  the  extent  of  the  word  eitizeiiB  it!   not  dependent  on 

poVitieal  eitizenship.     Judge  Gaaton,  deUvering  the  opinion  of  the  Court,  said:^ — 

"  Jiccording  ta  the  law^  of  thid  State  all  humim  beinga  within  it,  who  are  not 
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1832j  c.  9.  An   act  making  punishable  %vith   death  the 
oflence  of  carrying   away,  or   concealing  for   that   end,  any  j 
slave,  "  with  the  intent  and  for  the  purpose  of  enabling  euckj 
slave  to  escape  ont  of  the  State  from  the  Bcrvice  of 
owner,'* '  &c.     R,  S.  &  R,  CI  c.  34,  §  11. 

1835, — A  new  ConstitutioDj  and  an  amendment  in  1835  | 
extending  the  franchise,  still  limits  it  to  free  white  men. 

1838,  e.  24  declares  void  all  future  marriages  ^'between  a 
white  person  and  a  free  negro,  or  free  person  of  color  to  tho 
third  generation."    R.  C.  c.  68,  §  7.' 

1840,  c.  30.   An  act  forbidding  free  negroes  to  wear  or  keep ^ 
guns,  bowie  knives,  &e.,  without  liaving  obtained  licenses.' 

The  Revised  Statutes  above  cited  are  of  1S33,  1834.  The 
penal  laws  on  the  subject  are  contained  in  c.  34.  The  other 
regulations  in   c.   Ill,  entitled  Slav*'^  and  free  pei'sana  oj 


slnveH,  fall  wit!iin  one  of  two  claaaes.  Whatever  distinctions  may  hare 
in  Uitj  RooiBQ  lawei  botweuii  citlxena  and  free  inhaliltantti,  they  are  unkno 
our  institutionH.  Befuro  our  Revulutioa^  all  free  persona  within  the  dominio 
the  kiti^  of  Great  Britain,  whaU'Vt^r  their  eoh>r  or  complexion,  were  nttlivebuml 
British  sLihjotti? — tbobo  \mtn  out  of  hi»  filkgianct*  wero  aliens.  Slavery  did  not  | 
exiftt  in  En^^land,  but  it  did  in  the  Briti^ih  culonies.  Slaves  wcro  not,  In  legal  par-« 
lance,  persona,  but  property.  The  moment  the  incapacity,  the  disqualificntlon  ( 
alavery,  was  removed,  they  beL-anio  pcraoaa,  and  were  then  eithi3r  British  subjects  | 
or  not  Britiali  aubjecta,  according  ti3  they  were  or  were  not  born  within  tho  aU  j 
le^iance  of  the  Britiab  king.  Upon  tlie  RevfJ^lutioa  no  other  chanj^e  took  place  in  j 
the  lawa  of  North  Carolina  than  waa  consequent  on  the  transition  from  a  eohmyi 
dependent  on  a  European  king  to  a  free  and  auvereign  State,  Slaves  i-cmained  slaved,  j 
Britiah  aubjeets  in  North  Carolina  became  Norlh  CaroKna  freemen.  ForeignerSjl 
until  made  nieujbers  of  the  Sti(t>e,  remained  aliens.  Slavea  manumitted  here  bo-1 
came  freemen,  and,  therefore,  if  born  within  North  Carolina,  are  citizen b  of  Xortl»l 
Carolina,  and  all  free  peraooi*  born  within  the  State  are  born  citizens  of  tbeStata.! 
•  •  •  Tho  Coustitutir>ti  ext<:aded  the  elective  franchise  to  every  freemau  who] 
bad  arrived  at  the  iip-e  of  twyntv^one  and  paid  a  puldic  tax ;  and  it  is  a  matter  ( 
universal  notoriety!,  that  under  it  free  pernona,  without  re^rd  to  cjolor,  cla 
and  exercised  thefrttDcbi^e,  until  it  wa^  taken  from  free  men  of  color  a  few  yeanl 
since  by  our  amended  (.'onatitution." 

^  Gober  u.  Gober,  2  Hayw,  170: — Negro  presumptively  a  alave;    ^iUr  «i  In 
mulatto, 

*  State  V.  Watte  ra,  8  Ired.  466: — *'  A  *  person  of  color'  ie  one  dcacended  from  J 
negro  ftm.'^^est<»r8  to  the  fourth  veneration  incluaive,  though  one  aucesior  in  each 
generation  may  have  been  white," 

*  St^tc  V.  Newduni  (1841(,  held  nt)t  qncoiiatitutional  in  5  Ire,  250.     P^reHriawL^  1 
/  Wo  must  therefore  i-ejrard  it  ftd  a  j>rindple,  settled  by  the  hijGjhest  authority,  f 
orsT^Luic  law  of  the  country,  Uiat  the  free  people  of  color  cannot  be  considered 
citizena  in  the  larq^eat  aenseof  the  term,  or  if  they  art%  they  occupy  such  a  poifflitH 
iu  society  as  justifies  the  Icuisliitore  in  adoptini»'  a  course  of  policy  in  its  acta  j 
liar  to  them ;  9o  that  they  do  not  violate  thoae  ly^reat  principles  of  justice  whicL 
ought  to  be  at  Ibe  foundation  of  all  laws/'  Btate  e.  Manuel  is  reterred  to  as  authority. 
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color.  In  this  work  tbe  date  and  numbers  of  the  acta  from 
whit'h  tlie  revision  is  compiled  are  noted  at  the  foot  of  tlie  page. 
Tlie  He  vised  Cade  of  1854  is  a  more  condensed  code,  but 
with  the  same  arrangement,  it  contains  marginal  references  to 
the  similar  provisions  in  the  K.  S.,  with  dates  of  the  late  en- 
actments.* 

1840,  c.  58.  Forbidsj  under  penalty,  the  carrying  slaves 
on  sliips,  railroads,  coaches,  &c.     R.  8.  c.  107,  |  78. 

1858,  c.  30.     An  act  providing  for  the  hiring  out  of  free 

negroes  in  discharge  of  fines. ,  c.  31,    Against  sale  of 

spirits  hj  and  to  free  negroes. 

§  556.    Legislation  of  the  State  of  Tennzsske. 

The  territory  occupied  by  the  present  State  of  Tennessee 
was  included  within  the  limits  of  the  State  of  Xorth  Carolina 
until  ceded  to  the  United  States  in  1700,*  Tlje  law  of  North 
Carolina  continued  to  be  the  law  of  Tennessee,  and  the  statutes 
of  the  older  State,  prior  to  the  date  of  cession,  which  have  been 
already  cited,  appear  in  the  Tennessee  Digests.  The  only 
enactment  passed  before  the  admission  of  the  State  which  re- 
lates to  negroes,  &c.yia  1794,  c,  1,  sec.  3^,  that  negroes  and  per- 


*  An  act  of  1810  (R.  S,  A  R,  C.  c.  35,  g  5),  prortdoa  for  arrest  of  pertona 
charged  with  crime  in  othtT  Stutefl,  that  thej  may  await  a  demand  as  provided  by 
ACt  r>f  CoQ^reas,  but  no  proinsion  Appears  gt Ting  special  autJiority  to  the  Execative 
lo  deliver  up. 

•  In  the  act  of  citssion  by  North  CaroUnn  of  tht?  territory  mcluded  in  the  State 
of  Tcnnesseo,  Fob,  25,  1790, U  a  proirbion  that  "the  laws  in  force  and  in  use  in 
the  State  of  North  Carolina  nt  the  tioie,  sb&ll  be  aud  continue  in  full  fc>rce  within 
the  territ«)ry  hereby  ceded  until  the  name  shall  be  repealed  or  otherwise  alt**red 
by  the  l^gifltative  auth">rity  of  the  said  territory/'  And  alau,  **  That  no  re«^tila' 
tionii  rnaSe  or  to  be  oiade  by  Congress  shall  tend  to  emancipate  slavei*/*  Tha 
coaaion  waa  accepted  by  Congreaa  April  2,  1790.  L  l^tat,  U.  8,  106,  2  B.  4c  D. 
86-89. 

The  Act  of  Congress  May  26,  1790,  an  act  for  the  piveminent  of  the  Territory 
of  tbe  United  States  Houth  of  the  River  Ohio,  I.  Stat,  II  8.  12^ ;  2  B.  *!b  D.  KM, 
See.  1,  Provide**  thnt  the  Territory.  *"  for  the^  purpose 8  of  temporary  govemrnent, 
ehttll  be  one  District^  the  iahubitanti*  of  which  phall  enjriy  all  pririleges,  benefits, 
and  advantages  i^ct  forth  in  the  ordinance  of  the  lute  Conffrei?fi  for  the  government 
of  the  Territory  of  tbe  United  States  north wcsl  of  tin?  Uivcr  Ohio,  and  that  the 
government  of  the  said  Territiiry  shall  b«  atinilnr  to  that  which  is  now  exercised 
in  the  Territory  northwest  of  the  Ohio ;  except  ao  far  as  it  in  othervriee  provided 
in  the  conditions  expressed  in  an  act  of  CoDOTeBa  of  the  present  »e»stinn,  eutitlcd 
'  An  act  to  accept  a  cession  of  the  claima  of  Uie  State  of  IS'orth  Carolina  to  a  cer- 
tain District  of  weatera  Territory/" 
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eona  of  mixed  blood  to  the  third  generation,  though  one  ance^ 
tor  in  each  generation  may  have  been  a  white.  Bhall  be  excluded 
from  being  witnesses  except  against  otliers  of  the  same  class, 
and  that  no  one  of  mixed  blood  in  any  degree  whatever,  having 
been  emancipated,  ehall  be  witness  against  a  white  during 
twelve  months  after  emancipation.  Meigs  and  Cooper's  Code 
of  1858,  §§  3808,  3809. 

1796.— Constitution  of  tlie  St-ate,*  adopted  Feb.  6.  In  the 
declarntion  of  rights,  only  the  right  of  worship  is  attributed 
to  all  men  as  natural  and  inalienable.  It  is  declared  that  "no 
freeman  shall  be  taken,"  &c.,  and,  in  sec.  26,  that  "the  free- 
men of  this  State  have  a  right  to  keep  and  bear  arms  for  their 
common  defence,"  Art,  IV.  sec.  1,  declares  that  "  every  free- 
man '^  of  full  age,  resident,  &c.,  may  vote.  Tliis  Constitution 
continued  until  1835. 

1799,  c.  5.  Directs  the  seizure  and  sale  of  stock  belonging 

to  slaves,   ,  c.  7.  Gives  power  to  patrols  to  arrest  slaves  and 

search  for  arms,    ,  c.  9.  Declares  that  the  willful  kilh'ng  a 

slave  with  malice  aforethought  shall  be  deemed  murder  as  if  the 
person  killed  had  been  free ;  proviso,  '*  this  act  shall  not  be  ex- 
tended to  any  person  killing  any  slave  in  tlie  act  of  resistance 
to  his  lawful  owner  or  master,  or  any  slave  dying  under  moder- 
ate correction."    M.  &  C.  §§  2649-2652.*    ,  c.  28.  An  act 

to  prevent  harboring  or  trading  with  slaves,  M.  &  C.  g§  2669- 
2675 ;  and  provides  punishment  for  carrying  a  forged  pass. 
M.  &C.§§26U,  2658. 

1801,  c.  27.  An  act  requiring  owners  wlio  desire  to  eman- 
cipate slaves  to  apply  to  the  county  court  for  leave  and  to  give 
security.     See  act  of  1831. 

1803,'  c.  13.  Forbidsj  under  penalty,  uttering,  in  the  pres- 


*  Act  of  Confess  Jnne  1,  1796,  for  the  ndmlsslou  of  the  State  of  T^noeaaee  into 
the  Union,  exteada  the  kwi  of  the  United  Stutc^a  to  iiaid  SUte.  L  Stat  U.  a  491 ; 
2B.  A  D.  fi67. 

'  Held  not  to  extend  to  free  negroes,  4e.,  but  only  to  citizens  in  the  sens©  of  the 
word  in  the  Coastiltition  uf  the  United  States,  art  4,  sec  2,  State  v,  Claiborne,  1 
MeigB,  Ui\ 

'An  act  of  1 82ft,  c.  23,  aee,  2,  declares  it  murder  "  unlawfully  to  kill  any  reason- 
able cre»itiire  la  being  and  under  the  peace  of  the  Stute,  with  iniilicej"  &c.  Car.  ^ 
Kleh.316;  M.  dc  C.  {§4097. 
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ence  of  slaTee,  words  of  inflaminatory  character  reepecting 

emancipation  or  encouraging  rebellion ;  also,  trading  with 
them  and  allowing  them  to  assemble.     See  1S35,  c.  44,  sec.  3. 

1806,  c.  32,  and  1807,  e.  100,  require  free  negroes  to  be 
registered.  M.  &  0.  §  2714.  If  found  wandering  about 
without  certificate  they  may  be  committed;  may  he  fined  for 
companying  with  glaves.  M.  &  C.  §  2731.  By  the  same  acts 
the  ordinary  police  powers  are  given  to  patrols,  and  juBti- 
ces  are  authorized  to  punish  slaves  by  whipping.  M,  &  C. 
§  2565,  &c. 

1812,  c.  88,  An  (ict  to  proMMt  the  {mportaiion  of  slaves 
into  this  State  for  the  tet^ni  of  five  years.  2  Scott's  Dig.  101. 
An  amending  act  is  c.  65  of  1S15.  Tlie  act  of  1826,  c.  22,  is  a 
perpetual  act.  Persons  coming  as  settlers  or  residents  who  had 
acquired  slaves  by  devise,  marriage,  or  purchase,  for  their  own 
use,  were  not  prohibited  from  bringing  them.  Convicts  could 
not  be  brought  in.  Penalty  for  bringing  such,  or  any  free 
colored  person,  to  sell  as  slaves.     Itep.  by  1855,  c.  64. 

1813|  c.  56.  Makes  it  an  indictable  offence  to  beat  or  wan- 
tonly abuse  the  slave  of  another.    M,  &  C*  §  2052.    c.  135. 

Forbids  sellittg  liquor  to  slaves,  M.  &  C.  §§  2676-2680 ;  or 
filavcfi  selling  articles  not  of  their  own  manufacture,  without 
permit.  M.\t  C.  §  2G16,  By  c.  57,  of  1835,  they  cannot  be 
permitted  to  retail  spirits,  and  forbids  the  sale  by  free  ne- 
groes. 

1816,  e.  138,  and  1819,  c.  85.  Amending  c.  24  of  1741,  for 
trial  of  offences  of  slaves,  not  capitally  punished,  requires  three 
justices  and  a  jury.  A  single  justice,  by  a  later  law.  M.  & 
C,  §  2630,  The  jury,  in  slave  cases,  to  be  composed  of  slave- 
owners. Murder,  arson,  burglary,  rape,  and  robbery  commit- 
ted by  slaves  are  declared  capital.  By  1S25,  c.  24.  On  the 
trial  of  slaves  the  owner  may  appear  and  defend.  M.  &  C. 
§  2634.  1847,  c.  50.  Allows  appeal  from  justice's  decision  to 
the  circuit  court.     M.  &  C.  §  2641. 


'  The  eirpresBion^  "filaves  or  other  pereonal  property/'  is  llp^^d  in  act  of  ie05» 
C;  Idt  ^  2.  Act  of  1827,  c.  61,  directs  tjint  they  abfill  not  tie  sold  bv  exet-utorp  vni\^ 
Ottioraerof  Ci)urt.  By  c.  li^6,  of  1837,  the  circuit  courta  mfly  cfecree  a  division 
of  ikvea  or  oUier  personal  property. 
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1B17,  c.  103.  Ie  suits  for  freedom  the  owner  sliall  give 
bond  to  produce  the  plaintiff;  pfxnnded^  a  probfil)ility  of  free- 
dom is  raised  bj  affidavit  or  otlierwiee.  M,  &  O.  §§  3770, 
3771. 

1822j  c.  19.  Forbidding  and  declaring  Toid  marriages 
between  white  persons  and  colored,     il.  &  C.  §§  492i-4927. 

1823,  c.  57.  Forbids,  under  penalty,  the  allowing  slaves 
to  hire  their  time.     M.  &  C.  §§  2085-2686. 

1825,  c.  79.  Authorizes  the  sale  of  negroes  who  for  twelve 
months  have  been  imprisoned  as  mnaways.  M.  &  C.  §  2588. 
Sec.  3.  Authorizes  free  persons  of  color  immigrating  to  the 
State,  to  have  their  free  papers  registered  in  the  courts.  M, 
&  C.  §2719.  1843,  c.  129.  Permits  employment  of  negroes 
arrested  as  runaways,  in  the  improvement  of  cities  or  towns, 
1852,  c.  97.  An  act  to  prevent  abuses  in  taking  up  slaves  as 
runaways.     M.  &  C.  §§2581-2598, 

1829,  c.  21.  On  crimes.  By  sec.  21,  22,  stealing  or  selling 
a  free  person  of  color  for  a  slave,  and  stealing  a  slave,  is 
punishalile  with  imprisonment  for  not  less  than  five  nor  more 
than  fifteen  years.     M.  &  C.  §§  4621-4625. 

183 1|  c.  102.  Forbids  free  persons  of  color  to  immigrate 
under  penalty  of  fine  for  reniaiuing,  and  imprisonment  in  de- 
fault. M.  &  C.  §§2725-2727.^  An  act  of  1842,  c.  191,  allows 
such  immigration  under  certain  conditions.  An  act  of  1S4G, 
c.  184,  allows  fj'ee  negroes  who  marry  slaves,  held  in  the  State, 
to  settle  therein.  M.  &  C.  §  2712.  This  act  of  1831  also 
prohibits  emancipation  except  on  bond  being  ^ivcn  to  remove 
the  emancipated  out  of  the  State.  M.  &  C.  §§  2092-2709,  Ch, 
81  of  1833  excepts  from  this  those  slaves  who  had  already 
''  contracted  for  their  freedom,''  but  the  act  of  1831  is  affirmed 
by  1S49,  c.  107.' 

'  The  Statis  t».  Clwbome  (1839i  1  Meigs,  331 : — wbether  tbLi  wns  rontriiry  to 
Art.  4,  sec.  2,  of  Const  U.  9, ;  Greeu  J. : — "  The  cUixi'iia  here  spoken  of  are  thorn 
entitled  to  all  the  privUoges  and  iomiimitied  of  citizens.  But  froe  negnRs,  by 
whatever  appellation  we  timy  c»H  them,  were  oeT&r  la  any  of  the  BtateB  untitled 
to  alt**  Ac.  Ac. 

'  Bee  Fisher  v.  Diibba  11^*^1).  6  Yer^^^r  119,  on  the  history  and  policy  of  tho 
State  legiBlalioB  conierniiipj  tmiincipiitinn,  Jniob  r.  Sharp  (18a8),  IMcigs,  llfi^ 
presttniptioD  ia  in  favor  of  freedom  in  conatruing  testamentary  devise. 
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1831,  c.  103,  Amending  the  existing  slave  lawd,  declares 
new  penalties  on  slaves  assemljling ;  forbids  tbeir  being 
allowed  to  administer  medicines ;  increases  the  discretion  of 
the  coiirtg  in  cases  of  conspiracy,  &c*  M.  <&  C.  §  2638.  Allows 
the  killing  of  ringleaders  resisting  arrest  (M.  &  C,  §  2ti27) ; 
witli  other  enactments  more  eflSciently  to  suppress  insurrec- 
tions, i&C. 

1833,  c.  2;  1835,  c.  63.  Declare  penalties  on  stage  or 
steamboat   owners  for  receiving   slaves   in   stages  or  boats. 

M.   &   G.   §§  2653-^057.     ,  c.  75,   Declares  death   the 

penalty  for  attempt  to  rape  by  a  negro  on  a  white.  M.  &  C. 
§§  2625,  2725. 

1834. — An  amendment  of  the  Constitution,  altering  the 
language  of  sec.  26  of  the  Bill  of  Rights  to  read,  "The  free 
white  men  of  this  State  have  a  right  to  keep  and  bear  arms," 
&c.,  and  Art.  lY.  sec.  1,  that  "every  free  white  man*'  of  full 
age,  resident,  &c.,  may  vote.  "  Provided  that  no  person  shall 
be  disrjualified  from  voting  in  any  election,  on  account  of  color, 
who  is  now  by  the  laws  of  this  State  a  competent  witness  in  a 
court  of  justice  against  a  white  man*  All  freemen  of  color 
shall  be  exempt  from  military  duty  in  time  of  peace,  and  also 
from  paying  a  free  poll  tax.'-* 

183&P  c.  19.  Gives  the  Circuit  Courts  exclusive  jurisdiction 
over  slaves  in  capital  cases  and  amends  mode  of  trial.  Am. 
1853,  c.  88.  M.  &  C.  §§  2029-2645.  — ,  c.  M.  Declares 
it  a  felony  punishable  with  imprisonment  to  excite  slaves  to 
insurrection,  «fec.j  by  words  or  gestures,  or  to  incite  others  so 

to  do.     M.  &  C.  g§  2082-2684.     ,  c.  58.  Declares  it  a 

felony  punishable  by  imprisonment  to  persuade  slaves  to  leave 
their  masters  with  design  of  carj^ing  them  from  the  State,  or 
the  imrhoring  them  for  that  end.  M,  &  C.  §  2660.  — ^,  c- 
05,  Penalties  for  giving  false  passes,  harboring  runaways,  &c. 
M.  &  C.  §§  2058,  2659. 

The  acts  above  cited  may  be  found  in  Carruthers  and 


'  Bj  Ari  IT.  sec.  31,     '*The  Oencml  Assembly  shiill  have  no  power  to  pass 
Inwa  for  ettiiuiclpation  of  slaTes  without  the  conseiit  of  their  ownera.^ 
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Kicholson's  Compilation,  ed.  1836,  or  in  Haywood  and  Cobb's 
Digest,  ed.  1S31,  or  in  Scott'e  Digest  of  1821. 

1839,  c,  47.  A?i  act  to  prohihU  ths  practice  of  permitting 
Blames  to  act  as  if  they  were  free,     Nicholson's  Digest  of  1846. 

18&2,  c.  160.  The  acta  requiring  security  from  resident  free 
negroes  are  not  to  be  construed  to  require  any  free  negro  bom 

in  the  State  to  give  bond  unless  he  hecotnes  disorderly*    , 

c.  174.  Declares  slave  or  free  negro  administering  poison  shall 

be  capitally  punished.    M.  &  C.  §§  2025^  2725,    ,  c.  158. 

Authorizes  the  courts  to  find  out  indigeut  free  colored  chil- 
dren,    lb.  §  2720. 

1854,  c.  50.  An  act  to  regulate  th^  emancipation  of  daves 
and  to  provide  for  the  transportation  of  free  colored  persons  to 
the  western  coast  of  Africa.  Where  no  private  fund  has  been 
provided  for  the  expense,  a  fund  for  the  purpose  is  to  be  accumu- 
lated by  hiring  out  the  emancipated  slaves  under  the  direction 
of  the  County  Court.  Free  negroes  who  fail  to  give  bonds  for 
good  behavior  as  required  by  law  are  placed  within  the  opera- 
tion of  this  act.     M.  &  0.  §§  2G92-2709.* 

1855,  c.  64.  Repeals  so  much  of  the  act  of  1826  ''as  re- 
lates to  the  importation  of  slaves  into  this  State  for  the  purpose 
of  selling  or  disposing  of  them  as  articles  of  merchandise."  In 
the  Code  of  1858,  only  the  importation  of  convict  slaves  is  pro- 
hibited.   M.  &  C.  §2565. 

1855-6,  c.  72,  sec.  3,  4.  Forbids  free  negroes  to  peddle,  or 
barter  market  stuffs.  M.  &  C.  §  2729.  1857-8,  c.  131,  sec. 
18.  Obliges  them  to  work  on  the  roads  '*  as  other  hands  in 
said  road  districts." 

1857,  c.  45.  An  act  proinding  for  the  voluntary  etuhwe- 
meni  of  free  persons  of  color  in  this  State.  Allows  any  such 
person  of  the  age  of  eighteen  years  to  choose  a  master  "  and 
convey  him  or  herself  into  slavery."  Provides  for  an  inquiry 
by  a  court,  &e*,  not  to  affect  children  of  such  negro  then  boni. 
M.&  a  §§2737-2745, 


*The  Code  of  1858,  M.  A  C.  §g  5343,  GS44,  ftntboHjte  the  gorernor  to  isane  m 
warnmt  for  the  apprelienBion  and  oxtradUion  of  fugitives  from  justice  from  other 
BUtes*    Thk  appears  to  be  the  earliest  act  i>f  the  State  to  this  eflfect. 
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§  557.     LKoreLATioN  of  the  State  of  South  Carolina. 

1778,  March  ID.  Constitution  of  the  State,'  contains  no 
general  attribution  of  any  riglits  aa  natural.  Sec.  41  declares 
that  '*  no  freeman  '^  be  taken,  &c.  12.  Limits  the  franchise  to 
free  white  persons. 

1787. — An  ordinance  to  impose  a  penalty  on  any  person 
who  shall  import  into  this  State  o/ny  negroes  contrary  to  the  inr 
stallffunt  act     7  Statute  L.  430. 

1788. — ^Au  act  relating  to  the  detention  of  runaways. 
Ibid,  430. 

1790j  June  3.  Constitution  of  the  State.  Art.  L  sec.  1, 
elective  franchise  as  before*  Art.  IX.  a  Bill  of  Rights,  sec.  1, 
declaring  **  all  power  is  originally  vested  in  the  people."  2. 
*' No  freeman  shall,"  &c.  6.  That  trial  by  jury  as  heretofore 
used,  and  liberty  of  the  press,  shall  be  inviolably  preserved. 

1792. — A7i  act  to  prohihlt  the  importation  of  slaves  from 
Africa  or  other platjesheyond  the  sea  into  this  State  ;  and  also 
to  prohibit  the  iviportation  &r  hringing  in  slaves  or  negroes^ 
mulattoea^  Indians^  MoorSj  or  rnestizoes  bound  for  a  term  of 
years  from  any  of  the  United  States  hy  land  or  by  water.  Ibid, 
431.  An  exception  is  made  in  the  case  of  actual  settlers 
bringing  their  slaves,  citizens  acquiring  slaves  in  other  States, 
slaves  of  travelers,  &c.  This  act  revised  and  extended  by  an 
act  of  1794,  ibid.  433,  until  Jan.  1,  17^7. 

1796, — An  act  to  prohibit  the  importation  of  negroes  until 
the  first  day  of  January,  17&7.  Ibid,  434*  Tliis  was  extended 
to  the  15th  Jan.,  1801,  and  afterwards  to  1803,    Ibid.  435,  436. 

These  statutes  were  repealed  in  1803.     .  An  act  against 

dealing  with  slaves,  &c.     Ibid.  434. 

1800. — An  act  to  prevent  negro  slaves  and  other  persons  of 
oolarfrom  being  brought  into  or  entering  this  State.  Ibid,  436. 
Sec.  1,  forbids  the  importation  of  slaves,  witli  the  exceptions 
already  made,  and  makes  it  unlawful  "  for  any  free  negro,  ran- 

*  In  this  Conatitiition*  tlie  ConstUution  or  frnme  of  ^Ternment  entahliRhed  by 
•  Provincial  Congrcsa,  Mftrth  26»  1776,  la  herein  referred  to  aa  intended  oi)ly  fur 
temporjiry  purposes. 

*  By  Art.  1.  sec.  ft,  the  possession  of  "  ten  Deg^roes,"'  is  amotLg  the  flltoniAiiTt 
F«4]ui8ltea  for  eligibUity  to  the  Stato  Houoe  of  Eopreseutiitives. 
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latto,  or  mestizo,"  to  enter  tbe  State.  This  was  enacted  for 
tiiree  yearSj  but  declared  perpetual  in  1803,  Ibid.  450.  (A  sup- 
,  pleraentary  act  witli  more  eti'iugent  provisions  was  enacted  in 
1801.  Ibid.  444.  Modified  in  1802,  in  favor  of  persons  re- 
moving into  the  State.  Ibid.  447.)  ,  An  act  respect- 
ing slatws^*  &c.  Ibid.  440.  Sec.  1,  provides  for  dispersing 
negro  assemblies,  by  patrols  and  others,  for  employment  of 
white  overseers.  7-9.  Requires  emancipation  to  be  by  deed, 
after  examination  by  magistrate  and  freeholders  of  slave's 
character  and  ability  for  self-support;  recites  the  practice  of 
emancipating  infirm,  aged,  and  depraved  slaves.  Sec.  1  is 
modified  by  an  act  of  1S03,  ibid.  448,  so  tliat,  without  a  war- 
rant, no  person  may,  before  nine  of  the  evening,  'Mjrcak  into 
any  place  of  meeting  wherein  aliall  be  assembled  the  members 
of  any  religious  society  of  this  StRte,  proirid^d  a  majority  of 
them  shall  be  white  persons,  or  otherwise  disturb  their  devo- 
tions.'* 

J803. — An  act  repealing  and  amending  former  acts  on  the 
importation  of  slaves.  lb.  449.  Prohibits  the  importation  of 
negroes,  &c.,  bond  or  free,  from  Bahama,  or  the  West  Indies  or 
South  America,  and  from  the  *' sister  States,''  nnless  with  a 
certificate  of  good  character;  declares  forfeiture  of  negroes,  free 
or  bond,  sent  or  entering  into  the  State  contrary  to  this  act. 
The  acts  of  1800,  1801,  against  the  importation  of  slaves  gen- 
erally, are  declared  perpetiiaL 

1816, — An  act  to  prohibit  the  importation  of  slaves  into 
this  Stats  from  any  of  the  United  States^  &c.  Ibid.  451,  the 
only  exception  is  in  favor  of  travelers  with  not  more  than  two 
slaves,  or  settlers  traveling  to  other  States,  having  certificates 
of  the  number,  ttc,  of  their  slaves.  An  act  of  1817,  ib.  455, 
contains  additional  provisions.  These  acts  are  repealed  by  an 
act  of  Dec,  16,  1818,     Ibid,  458, 


*  White  \K  Chambers  (nOfJ),  2  Bay,  70.  Caption :— '^Bnttery  of  ii  slaTo  1b  action- 
able by  tbe  mfiBU>r,  thougb  lh«  elaTc  Mmfielf  can  maintain  no  Ruch  action.  If  A 
filave  18  ioflolent  to  a  freeman  he  ought,  in  the  first  place,  to  complain  t-o  the  maa- 
ier  or  other  peraoa  hftving  charge  of  such  ne^g^ro  slave,  who  oQjrlit  to  ^ive  him  re- 
drcBS,  But  if  the  master  or  person  harinj^  charge  of  such  Blave  refuse  redresa, 
then  application  ahould  hc'eiade  t<^  a  civil  mt\g\»irnti\,  who  was  bound  to  redreet 
the  injury.    But  he  ought  not  to  take  revenge  by  hi  a  own  arm»'* 
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18X7. — Another  act  against  trading  with  slaves.  lb.  454. 
1820.^—^^1  act  to  restrain  the  emanclpati&fi  of  daves  and 
ta  prevent  free  persons  of  color  from'  entering  into  this  State. 
lb.  459.  Sec.  1  enacts  that  slaves  shall  be  emancipated  by  act 
of  the  Legislature  only,  2.  Forbids  entry  of  free  blacks,  who, 
on  remainiog  fifteen  days  after  order  to  leave  (unless  in  eases  of 
shipwreck^  ite.,  or  being  seamen  un  vessels  wliich  are  to  depart, 
or  the  servants  of  travelers),  shall  be  fined  and  sold  in  default. 
6.  Declares  the  circulation  of  written  or  printed  papers,  **  with 
intent  to  disturb  the  seunrity  of  the  Stale  in  respect  to  the 
slaves,"  a  high  misdemeanor,  and  provides  punishment. 

1821.— ^w  act  to  increase  the  punislivient  infiieted  on  per- 
sons convicted  of  murdering  any  slave^  &c.  6  Stat,  at  L,  158. 
That  if  any  person  ^^  shall  willfully,  nialicionely,  and  deliberately 
murder  any  slave  within  this  State,  such  person,  on  conviction, 
shall  suffer  death  without  benefit  of  clergy,"  Tiiat  if  any  ^*  shall 
kill  any  slave  on  sudden  heat  and  passion/  such  person,  on  con- 
viction, sbali  be  fined  in  a  sum  not  to  exceed  fivehundred  dollars, 
and  be  imprisoned  not  exceeding  six  months."  ,  Act  pro- 
viding new  penalties  for  harboring  slaves,     7  Stat,  460. 

1822.^ — An  act  for  the  better  regidatlon  and  government 
of  free  negroes^  &c/  lb.  461.  Sec.  1.  Tliat  free  negroes 
leaving  the  State  shall  not  return.  2.  A  tax  on  free  negroes, 
&c.  3-5.  Against  landing  free  negroes.  6.  Against  slaves 
hii'ing  out  their  time,  7.  Free  negroes  to  bave  guardians.  (See 
law  of  180u.)  8.  Counseling  blacks  to  rebel  declared  felony, 
punishable  with  deatb.  This  act  and  that  of  1820  are  modified 
or  comprehended  in  the  act  of, 

1823. — An  ad  more  effectnuUy  to  prohihit  free  negroes^ 
&c.  lb*  463,  which  provides  for  the  imprisonment  of  colored 
seamen,  &c.,  during  the  stay  of  the  vessel  in  port,  and  provides 
for  a  fine  on  masters  of  vessels  bringing  such/     This  is  not  to 

'  Thifl  is  A  different  offence  frominftiiBlaoghteratoamiDon  Uw.  8tftte  v.  Rains, 
8  MeCord.  583.     »ec  the  mti  of  1740. 

*  Groninp  t*.  DevAtm  (1831),  2  Biiyley,  192.  A  free  pereon  of  color  Sinot  a  com- 
ppt^ut  witnesa  in  any  case  in  the  courts  of  record,  although  both  partie«  to  tho  ^uit 
art'  of  tht'  enmt  rlass  with  hiroaclf ;  nw  can  book  entrifB  made  by  a  free  negro  be 
received  in  evideiir*  on  the  Ottth  of  a  white  to  hi^  bundwritlnfr. 

*  See  1  Op.  U,  a  Atty,  Gen.  817,  opinion  of  J.M.  Berrien  ihit  thia  la w  of  Soatli 
TOL.   u.— 7 
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apply  to  "  free  American  Indians,  free  Moors,  or  Lascars,  or 
other  colored  subjects  of  countries  beyond  the  Cape  of  Good 
Hope,"  nor  to  vessels  of  war.  Sec.  6.  Makes  it  unlawfiil  to 
bring  back  to  the  State  any  slave  who  may  have  been  carried 
to  tlie  West  Indies,  Mexico,  South  America,  Europe,  any  sister 
State  north  of  tbe  Potomac,  or  to  the  city  of  Washin^j^ton.^ 

By  additional  act  of  1825,  ib*  406,  ressels  bringing  such  may 
be  obliged  to  remove  from  the  wharf  and  discharge  and  load  by 
lighters.  Free  negroes  are  not  to  carry  firearms  or  be  em- 
ployed as  pioneers.  This  and  earlier  acU  on  the  subject  are  re* 
pealed  or  comprehended  in  the  fuller  provisions  of  an  act  of 
1835,  Dec,  19,  with  this  title,  ibid.  470,  which  again  is  modi- 
fied as  to  Cuba  by  law  of  1847,  11  St,  at  L,  p,  438,  and  as  to 
ports  on  the  Chesapeake,  by  law  of  1848,  ib.  p.  611, 

1831. — An  act  relating  to  slaves,  &e.  Ib.  467.  Against 
negroes  manufacturing  or  selling  spirits,  and  establishing  dis- 
tinctions in  punishment  of  blacks  for  torts. 

1834,— An  ar^iU  amend,  &c.  Ib,  467.  Sec.  1.  Prohibits 
teaching  slaves  to  read  or  write,  imdcr  penalties,  2,  Prohibits 
employing  a  colored  person  '*  as  clerk  or  salesman  in  any  shop, 
store,  or  house  used  for  trading,"  3-5.  New  penalties  for  sell- 
ing spirits  to  slaves.     6.  Against  gambling  with  slaves. 

1839,  c.  7.  Afiact  eoficermmj  ike  ojiee  and  duties  of  mag- 
iatratea*  Sec.  23.  Enacts  that  all  offences  committed  by  a 
slave  or  free  person  of  color,  eliall  be  tried  before  a  magistrate 

and  five  freeholders." -^  c,  13.  A  new  patrol  act,  contains  the 

usual  grants  of  power  in  respect  to  slaves  and  free  negroes. 


Cftf oUna  is  not  in  conflict  with  tbe  treaty  between  tbe  rTnitcd  Statea  and  Great 
Britatn,  W.  W.  8t4)rj,  in  Life  of  Judge  Story,  vol  2»  p.  615,  sponking  of  Mr.  HoHr*i 
object  in  yiaiting  C^harleaton  in  1844— fi: — *'Tbia  law,  tliongh  it  liad  already  been 
pronounced  unconstitutional  by  tbe  circuit  court  of  the  ITuited  Stake  sitting  «t 
Charleston  and  an  rertitiedtotlieexociitiveatWaahingtoii,  still  continuiid  in  force/' 
But  91/.  If  the  opinion  wa^  not  on  the  State  eircnit,  by  Judge  John  eon  ? 

'  State  iL  Simona,  2  SpeerB,  761,  that  the  law  of  1885  forfeiting  elaves  on  tbeir 
ratnm.  who  may  have  been  carried  north  of  the  Potomac,  not  being  sanctioned  by 
law  existing  at  the  adoption  of  the  State  ConHtitution,  and  not  proceeding  by  trinl 
byjnry  18,  so  far^  unconetitittional 

^  See  in  The  State  i^  Nicholas  (1847),  2  Strobhart.  278.  the  account  of  the 

prrrioua  law  of  courts  of  this  claRs.     Eden  i>,  Legare  (1791),  1  Bay,  171 ;  King  «* 

Wood  (1818),  1  Nott  <fc  McCord,  184,  calling  one  a  mulatto  is  actionable  j)er  ««  in 

-thia  State.     Whether  one  la  a  person  of  color  in  to  be  decided  by  a  jury;  inspec- 
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1841. — An  net  to  present  the  citizens  of  New  York  from 

Tying  ^hive^i  or  persons  held  to  sermce  out  of  this  State^  and 

7 prevent  the  escape  of  persons  charged  with  the  cmnmission 

^xyf  any  crime.    11  St.^  p.  149.  Provides  for  inspection  of  vee- 

Bek  owned  in  New  York^  and  not  navigated  by  a  citizen  of 

South  Carolina.     Additional  is  an  act  of  1842,  ib.  p.  219. 

.  An  act  to  prevent  the  emancipation  of  slaves^  and  for 

other  pti/rposes*    Ib.  p,  152.    Declares  void  all  testamentary 

emancipations  and  deeds  of  trust  for  that  end.    .  An  act 

tom^k^  the  unlawful  whipping  or  heating  of  a  sIoa^c  an  indCct- 
ahU  offence,    Ib.  p.  153. 

1843.^ — An  act  to  increase  the  penalty  for  concealing  or 
coiweying  away  any  slave  accused  of  a  capital  erims.  Ib.  257. 
.  An  act  declaring  rape  by  a  slave  on  a  white  to  be  capi- 
tally punishable.     Hk  258.     Another  amending  patrol   law, 

Ib.  258, .  An  act  to  provide  coynpensation  to  oiGnef*s  of 

slaves  executed,     Ib,  264, 

1844, — An  act  to  protnde  for  the  jninishment  of  pe7*aons 
disiurhing  the  peace  of  this  State  in  relation,  to  slaves  and  free 
persons  of  color,  Ib,  p*  292.  Sec.  1  provides  for  banishment, 
with  fine  and  imprisonment,  of  any  who  may  come  within  the 
State  *'  for  the  purpose  or  with  an  intent  to  disturb,  counter- 
act, or  hinder  the  operation  of  such  laws  and  regulations  as 
have  been  or  shall  be  made  by  the  public  authorities  of  this 
State  in  relation  to  slaves  or  free  persons  of  color,''  2.  Pro- 
vides for  the  punishment  of  residents  who  may  accept  author- 
ity from  any  other  State  or  foreign  power,  and  commit  any 
overt  act  with  the  like  purpose,  &c.  3-5.  Governor  shall  re- 
quire persons  who  may  come  with  the  above  intent  to  depart, 
and  provides  for  the  punishment,  &c,,  in  case  of  remaining. 
-  An  act  amending  the  law  of  1835,  to  prevent  free  ne- 

groes entering  the  State,  ib.  293.  Declares  that  negroes  so  en- 
tering shall  not  be  entitled  to  habeas  corpus. 

1849, — An  act  amending  the  slave  code  of  1822,  forbids 
slaves  being  allowed  to  hire  their  time.     Ib.  578. 

tion,  repuUtion  of  parf'iita^e,  &nd  sUttion  m  socletj.    StAte  t\  Dwie,  2  BftUey, 
ftftd;  State  t\  Cftatoy,  2  lliU,  614. 


100 


LAWS  OF  SOUTH  CABOLIKA. 


18BS.— Amending  the  act  of  1835,  to  prevent  free  negroes, 
&c,,  from  entering  tlie  State,  &c.  Sec.  1,  exempts  vessels 
driven  in  by  stress  of  weather,  &c.  2-4.  Bonds,  in  ordinary 
cases,  to  be  given  that  negroes  &hall  remain  on  board,  and 
comply  with  regulations  of  the  port.     Duty  of  Sheriff,  &c* 

12  Stat,  at  Large,  p.  574. .  An  act  to  mnend^^an  act 

[for  tJiS  better  ordering  and  tjoveming  negroes  and  other  uhmts 
in  thu protnnm^^^  &c.,  the  act  of  1740;  alters  the  thirty-eighth 
section,  by  providing  for  trial  of  persona  violating  its  provi- 
sions by  indictment  in  Court  of  Sessions,  with  right  of  appeal, 
Ac.     lb.  p.  593. 

1857. — An  act  to  amend  the  law  in  relation  to  trading  with 
slaves.  1.  Provides  punishment  by  whipping  on  conviction  of 
second  offence.  2.  That  free  negro  delivering  liquor  to  slave 
shall  be  punir^^hable  by  whipping.     lb.  p.  015. 

1858.— An  act  to  amend  Sec,  37  of  the  act  of  1740,  by 
enacting  "  that  if  any  person,  being  the  owner  of  any  slave,  or 
having  the  care,  management^  or  control  of  any  slave,  shall 
inflict  on  such  slave  any  cruel  or  unusual  punishment,  snch 
person,  on  conviction  thereof  under  indictment,  shall  be  fined 
and  imprisoned  at  the  discretion  of  the  Court.  Provid^d^ 
however^  that  nothing  herein  contained  shall  be  so  construed 
as  to  prevent  the  owner  or  person  having  charge  of  any  slave 
from  inflicting  on  such  slave  such  punisliment  as  may  be  ne- 
cessary for  the  good  goveninient  of  the  eame."     lb,  p.  738.* 

ISSO.'' — Enactments,  in  the  early  part  of  this  year,  placing 
free  negroes  under  a  closer  guardianship,  requiring  them  to 
wear  badges  engraved  with  their  name,  occupation,  and  a  par- 
ticular number,  with  new  penalties  under  liability  to  be  sold 
for  slaves,  are  reported  in  the  public  journals. 


*  By  iiD  net  of  1859,  provision  w  mftdo  for  compiliTifl'  a  c<>dc  of  the  Statute  Law. 
There  nppeara  to  be  no  statute  of  the  State  empowering  the  Executive  to  deliver 
up  peraonB  deouanded  na  fa^tiveii  fmm  jufitiee  from  oth^r  States.  Persons  may  be 
arreated  by  a  justice  in  prospect  of  stieh  demand.   Stnte  i\  Andcraon,  1  Hill,  32t. 

^  Deo.  20,  1860.  A  ConvGnttoti,  elected  pursuant  to  a  caU  of  the  Legial&ture, 
paaa,  by  uimniDiouB  vote,  An  ordinance  to  dutolv^  the  vnifm  bettncn  the  Stat«  o^ 
J!ioulh  Carolina  and  other  State*  united  with  Ktr  under  th«  compact  entitle  tmt 
OonttituHon  of  tht  United  Statu  of  Ameriea. 
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§  558.    Legislation  of  the  State  of  Georgia. 

1777,  Feb.  6.  The  first  Constitution  of  the  State;  which 
was  replaced  by  another  in  1789. 

1792. — An  act  to  protect  rdiffiotcs  societies  in  the  exercise 
of  their  religions  duties.  Sec.  2.  "  No  congregation  or  com- 
pany of  negroes  shall  under  pretence  of  religious  worship  as- 
semble themselves  contrary  to  the  act  for  regulating  patrol." 
Cobb's  New  Digest,  982. 

1793. — An  act  of  this  year,  of  which  sec.  1,  prohibiting 
the  importation  of  slaves,  is  not  given  in  the  Digests  by  notice 
as  "re-enacted  by  the  Constitution."  (Fi3.art.IV.sec.il.)  Sec. 
2.  "  Refers  to  free  persons  coming  into  this  State.  Bepealed 
by  acts  of  1801  and  1808."  3.  Declaring  that  the  State  will 
not  in  any  instance  pay  for  slaves  executed.  4.  In  prosecu- 
tions for  capital  crimes,  the  State  is  to  pay  ;  in  those  for  less 
heinous,  the  owner.    Cobb's  Digest,  982. 

1796. — An  act  for  the  government  of  servants^  not  slaves  ^ 
imported  or  migrating  into  this  State,  recites  that  the  encour- 
agement migration  of  whites  inhabitants  is  of  primary  con- 
sequence ;  that  in  these  cases  disputes  arise  on  the  contract  for 
transport;  provides  for  settling  the  time,  &c.     Cobb's  D.  961. 

1798,  May  30.  A  new  Constitution.  It  contains  no  gen- 
eral attribution  of  rights  as  in  the  ordinary  bills  of  rights.  By 
art.  IV.  sec.  1,  the  electors  are  required  to  be  "citizens  and 
inhabitants  of  this  State,"  but  no  distinction  of  color  is  men- 
tioned.* In  sec.  11  it  is  provided  that  "  there  shall  be  no  im- 
portation of  slaves  into  this  State  from  Africa  or  any  foreign 
place  after  the  first  of  October  next."" 

'  I  have  not  seen  the  earlier  Constitations.  They  probably  were  like  the  third 
in  these  particularB. 

*  This  provision  appears  to  hare  operated  without  any  act  of  legislation  to  carry 
it  into  effect.  In  the  same  section  it  is  provided : — "  The  legislature  shall  have  no 
power  to  pass  laws  for  the  emancipation  of  slaves  without  the  consent  of  each  of 
their  respective  owners  previous  to  such  emancipation.  They  shaU  have  no  power 
to  prevent  imnugrants  from  either  of  the  United  States  to  this  State  from  bringing 
wiUi  them  such  persons  as  may  be  deemed  slaves  by  the  laws  of  any  one  of  the 
United  States."  Sec.  12  provides,  "  Anv  person  who  shall  maliciously  dismember 
or  deprive  a  slave  of  life  shall  suffer  such  punishment  as  would  be  inmcted  in  case 
the  like  offence  hod  been  committed  on  a  nree  white  person,  and  on  the  like  proof, 
except  in  case  of  insurrection  by  such  slave,  and  unless  such  death  should  happen 
by  accident  in  giving  such  slave  moderate  correction."  This  might  well  be  taken 
to  act  as  private  law,  but  an  act  was  passed  Dec.  2,  1799,  to  carry  it  into  e£Eect. 
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1801 , — A71  act  prescrihing  t/ie  nwds  of  manumitting  slaves 
in  this  State.  Sec  1.  Requires  an  application  to  the  legisla- 
ture. 2.  Declares  penalty  of  two  liiindred  dollars  for  attempt- 
ing to  manumit,  and  the  act  void.  3.  Forbids  the  record  of 
deeds,  «&c.,  of  manumission.  This  section  extended  to  wills,  by 
an  act  of  1815,  1818,  sec.  2.     Cobb's  D.  983. 

1803. — An  act  to  amend  tlie  act  of  1770,  which  is  the  prin- 
cipal law.  Proliibits  trading  with  Blaves.  See  Penal  Code  of 
1833,  Rev,  13,  §  13.  Forbids  owners  to  permit  slaves  to  labor 
for  themselves,  except  in  certain  principal  towns.  An  act  of 
1806  increases  the  stringency  of  the  law  requiring  patrol  duty. 
Cobb's  D.  983,  %U.     See  law  of  1830. 

1808. — An  act  reciting,  *-'•  Whereas  the  permitting  of  free 
negroes  and  persons  of  color  to  rove  about  the  country  in  idle- 
ness  and  dissipation  has  a  dangerous  tendency ;"  provides  for 
binding  out  to  service  male  free  negroes  being  minors.  Cobb's 
D,  985, 

1810.-^An  act,  the  title  of  which  is  not  given  in  the  Di- 
gests, wherein  the  first  six  sections  are  not  given,  being  super- 
ceded  by  the  act  of  1818.  See.  7.  Provides  that  free  persona 
of  color  on  their  written  application  may  have  guardians  ap- 
pointed fortlieni,  having  the  same  powers  as  guardians  of  the 
jMarsons  and  estates  of  infants.  An  act  of  1S29  relates  to  this 
subject. 

1811. — An  act  authorizing  summary  trial  of  slaves  by 
justices  of  tlie  peace  for  offences  not  capitally  punishable;  in 
these  the  trial  to  be  by  the  inferior  county  court  with  a  jury. 
By  an  act  of  1815,  this  act  i.s  cxtunderl  to  free  persons  of  color. 
Anotlier,  in  1816j  declares  what  utlences  shall  be  capital ;  and 
that  any  free  negro  for  enticing  a  slave  to  escape  or  leave  the 
State  sliall  be  imprisoned  for  one  year,  and  tlieii  soM  as  a  slave 
for  life.  Other  offences  made  punishable  at  the  discretion  of 
the  courtj  not  extending  to  life  or  limb.  An  act  of  1817, 
takes  away  the  governor's  po\v^|j^o  commute  the  sentence.  An 
act  of  1821  further  defines  capital  offences.  Amendments  in 
1829,  1837.     Cobb's  D.  1012. 

1816. — An  act  to  compel  owners  of  old  and  infj^n  slaves 
to  mmntain  them.    Cobb's  D.  987. 
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1816  and  1818. — Acts  forbidding  to  buy  of  slaves,  not  hav- 
\  ing  a  ticket  from  tlie  owBcr,  any  produce  or  articles  except  cer- 
tain things  enumerated  as  commonly  manufactured  by  them 
]  for  their  own  use.     Forbids  also  selling  to  slaves.  Colored  per- 
I  $onB  violating  this  act  are  pnnishablevby  whipping.     Penal 
Code  1833,  Div.  13,  §  13  ;  Cobb's  D.  827. 

1816.— A  penal  code*     Div.  5,  sec.  IT*     "  Killing  a  slave 
\  in  the  act  of  revolt,  or  when  said  slave  resists  legal  arrest,  shall 
be  justifiable  horaieide.'^     18.    **  In  all  cases  the   killing   or 
I  maiming  a  slave  or  person  of  color  shall  be  put  upon  the  Same 
footing  of  criminality  as  the  killing  or  maiming  a  w^hite  man 
or  citizen,"     Lamar's  CompiL  pp.  568, 61  (J,  (Code  of  1833,  Div. 
4,  sec.  18  ;  Cobb's  D.  785,)     Div.  7,  sec.  32,  34.  Against  steal- 
j  Ing  and  removing  slaves.     Div.  13,  sec.  33.  Bringing  in  slaves 
'  from  other  States,  except  by  immigrants,  declared  a  misde- 
[meanor.     (This  appears  to  be  the  liri?t  prohibition.     It  was 
[repealed  in  1824;  revived  in  1829;  modified  in  1836;  again 
repealed  1841  ;  revived  again  1842.     By  1849-50,  sec.  176,  it 
was  again  repealed  and  all  olfeadors  relieved  from  prior  trans- 
i  gressions*     Oobb-g  Dig.  1001,  note,)    Sec,  34-37.  Punishment 
for  harboring,  &c.,  for  heating  &c.,  slaves,  b}"  any  but  the 
master  ;  owners  punishable  for  cruelty,  on  indic-rraent,  by  fine 
and  imprisonment.     See  Lamar  e  Conipil.     By  an  act  of  1817, 
if  a  slave,  under  the  coercion  of  one  who  exercises  authority 
over  him,  commits  a  crime  not  punishable  with  death  if  com- 
mitted by  a  white,  tlie  person  who  so  compelled  him  sliall  be 
pimished.     Ibid,  }),  612. 

1817,— -4/1  act /or  dhptming  of  ang  lugro^  ifee.,  hrought 
into  the  State  coniranj  to  the  act  of  CmujrtHn  prohihitirig  (fie 
importati&n  of  sluvee  after  Isi  Jafiuary^  1808.  Provides  that 
the  Govenior  may  demand  and  vcft-ive  sueh  negroes  and  may 
sell  them  unless  tiie  colonization  society  wiU  undertake  to  pay 
expenses  and  transport  them  to  Africa.  Cobb's  D.  988.  An 
act  of  1818,  recites,  Whereas,  numbers  of  African  slaves  have 
been  illegally  introduced,  &c»,  provides  for  compensation  of 
persons  seizing  such  slaves.     lb.  994.  • 

1818. — An  act  amending  the  law  of  1801  on  mannraissionSi 
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to  prevent  immigration  of  free  colored  persons  and  regulate 
those  resident  in  the  State.  Eec^ites  "  Whereas  the  principles 
of  sound  policy,  considered  in  reference  to  the  free  citizens  of 
this  State,  and  the  exercise  of  humanity,  towards  the  slave  pop- 
ulation within  the  same,  imperiously  re<imre  that  tlie  number 
of  free  persons  of  color  within  this  State  should  not  be  increased 
by  manumission  or  by  the  admission  of  such  persons  from  other 
States  to  reside  therein,"  Ac*,  &c.'  Sec.  1,  2,  4,  confirm  the 
act  against  manumission  and  increase  the  penalty,  (See  act 
of  1%01.)  Z,  That  no  free  person  of  color  (seamen  excepted) 
shall  come,  under  penalty  of  $100,  and  being  sold  on  failure 
to  pay.  (But  see  act  of  1824.)  5-1 L  Require  free  colored 
persons  to  be  registered  ;  make  them  liable  to  do  public  work ; 
forbid  their  holding  real  estate,  or  any  slaves.  (An  act  of  1819 
repeals  this  provision  as  to  real  estate,  except  for  Savannah, 
Augusta,  and  Darien.)     Cobb's  D.  9S9-995, 

1823. — An  act  ret|uiring  the  presence  of  a  white  overseer 
on  each  plantation  having  ten  or  more  grown-up  slaves.    Cobb's 

1824. — An  a€t  io  repeal  all  laws  or  parts  ofla/ws  which 

author  he  the  selling  into  duvery  of  free  persons  of  eol^f\  lb. 
1826. — An  act  amending  the  law  of  majiumission,  and  to 
prevent  the  inveigling  and  ilUgal  cwrryiny  otU  of  the  State 
persons  of  color.  Sec.  1,  2,  3.  Requiring  new  precautions  in 
registering  negroes  as  frce^  &c»  4.  Makes  masters  of  vessels 
and  others  liable  to  a  fine  for  carrying  out  of  the  State  any 
free  negro  without  certificate  of  registry.  0,  Colored  seamen, 
except  those  arriving  from  ports  in  South  Carolina,  ghall  not 
leave  their  vessels  during  the  night,  and  declares  the  duty  of 
the  masters.     Another  act,  in  1827,  requires  them  under  pen- 


*  It  k  hM  that  ft  deed  requiring  tho  grantee  to  pay  *'  ench  of  the  slaves  (con- 
veyoJ)  two  dollars  per  morjth  daririjT  their  naturnl  livps  "  is  not  Toid  utidr*r  thii 
lict.  B[jAkliri)^  r^,  riri^jT^  4  Geo.  It,  70.  A  will  rpqulrinLj  the  exfcutors  to  remove 
ccHiaiii  negr^H'tj  wUljout  the  State  for  the  iHirpcfHoof  njuniuijission  is  Dot  void  under 
thi»  net,  Vj^ice  v.  Crnwford.  Hk  446.  A  wiU  prc!*cribin|2^  tbat  certain  negroes 
**  should  be  mtktie  to  liv«  nomfortablo  under  the  raptrinitendence  of  A  aod  B,  tnt'O 
whose  care  and  ]d1ider  whofte  prfttt'ction  I  dn  hereby  ^We  and  plaee  them,  in  Tiew 
of  tbeir  being  trcjitcd  with  htimanity  and  jm^tice/siiTjeet  to  the  lawa  made  and 
proTided  in  such  caaos/'  ia  betd  void.     Robinson  v.  King,  G  Geo.  K.  OSO. 
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alty  to  report  all  colored  persons  on  board.    Cobb's  D.  997, 
998.    These  seem  superseded  by  the  act  of, 

1829. — An  act  to  amend  the  Quarantine  Laws  and  "  to 
prevent  the  circulation  of  written  or  printed  papers  within  this 
State  calculated  to  excite  disaffection  among  the  colored  people 
of  this  StatCj  and  to  prevent  sadd  people  from  being  taught  to 
read  or  write^^^  and  to  repeal  the  act  of  1824  which  repeals  the 
law  of  1817,  prohibiting  the  introduction  of  slaves  into  this 
State.  By  sec.  1,  vessels  having  free  persons  of  color  on  board 
are  made  subject  to  quarantine  of  40  days.  2, 3.  Free  persons  of 
color  punishable  for  communicating  with  such.  4.  Captains 
bound  to  carry  away  such  persons.  6.  K  not  carried  by  the 
ship,  such  person  shall  leave  the  State  in  ten  days.  6.  Cases 
of  shipwreck  or  distress  excepted.  7.  Not  "  to  extend  to  any 
free  American  Indian,  free  Moors,  Lascars,  or  other  colored 
subjects  of  the  countries  beyond  the  Cape  of  Good  Hope  who 
may  arrive  in  this  State  in  any  merchant  vessel ;  but  such  per- 
sons only  shall  be  deemed  and  adjudged  to  be  persons  of  color 
within  the  meaning  of  this  act  as  shall  be  descended  from 
negroes  or  mulattoes  either  on  the  father's  or  tlie  mother's  side." 
9.  City  councils  and  corporations  required  to  carry  this  into 
effect.  10.  Any  person  circulating  pamphlets  to  incite  insur- 
rection, to  be  punished  with  death.  11.  Any  person  teaching 
slaves  or  free  persons  of  color  to  read  or  write,  to  be  punished : 
if  a  person  of  color,  by  fine  or  whipping ;  if  a  white,  by  fine 
or  imprisonment.  Cobb's  D.  1001.  Sec.  10,  11,  are  in  the 
penal  code  of  1833,  Div.  13,  sec.  18,  19.    lb.  829. 

1829. — ^Two    acts  defining    arson    by  slaves,    &c.,  and 

amending  the  law  of  trials.    Cobb's  D.  1002.    .  An  act  to 

prohibit  the  employment  of  sla/ves  and  free  persons  of  color  in 
the  setting  of  types  in  printing  offices  in  this  State.  Code  of 
1833.    Div.  13,  sec.  19.    lb.  828. 

1830. — An  act  enabling  justices  to  organize  the  patrols. 
An  act  of  1839  requires  precision  in  permits  to  slaves.  An 
act  of  1845  requires  patrols  to  visit  at  intervals  of  fifteen  days. 
Cobb's  D.  1017. 

1832. — An  act  authorizing  the  sale  of  negroes  who  have 
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b6WMilflfled  and  advertised  as  rtmawaja,  as  therein  prescribed. 
All  act  of  1850  m  to  advertisemente.    CobVa  D.  1018. 

1833.^ — ^Respecting  free  per&ons  of  color.  Kone  may  give 
I  eredit  to  froe  colored  persons,  witliont  order  from  the  guardian. 
If  insolvent,  they  may  be  bound  out.  Neither  free  nor  slave 
may  preach  or  exhort  aaseoiblies  of  more  than  seven,  unless 
licensed  by  justices  on  certificate  of  three  ordained  ministers. 
They  arc  forhidden  to  carry  fire-arms.     Cobb's  D.  1005, 

1833* — Penal  code,  I)iv.  13.  Offences  relative  to  slaves. 
See.  1.  rrcMcribes  penalties  for  bringing  slaves  into  the  State ; 
excepti*  residents  and  imniigrants ;  requires  them  to  file  notice. 
6.  TravelwrB  allowed  to  bring  their  slaves;  prize  slaves  may  be 
brought  in,  but  not  sold.  0.  Fine  for  receiving  slaves  illegally 
importoiL  7.  Parents  in  other  States  may  hire  or  loan  slaves  to 
thi^ir  ehildreu  lioro.  (These  sections  repealed  by  tlielaw  of  1849.) 
9,  Agaiiiht  liarboring,  &c.y  slaves.  (An  act  of  1835  makes  free 
negrom  piini^hable  for  this  offence,  as  slaves  are;  act  of  1838 
ascerlairit^Uie  piiniislnnent)  10.  The  carrying  out  of  the  State  or 
a  cciunty  of  u  Hlave  without  owner^s  consent,  ^*  and  without  any 
intention  or  design  on  the  part  of  the  offender  to  sell  or  other- 
wise apj»ro|iriute  the  mu\  felave  to  liis  own  use,  or  to  deprive 
the  owner  of  liis  property  in  said  slave/'  declared  a  misde- 
meanor punishable  Ijy  fine  and  itnpris^onment.  Other  sections 
re-enact  existing  provisions.     See  Cobb's  I>.  S26. 

1836* — Afi^  act  mar^  effectualhj  to  j^votict  free  persons  of 
edor^  Ufid  to  point  mU  the  nuxle  of  injing  the  right  of  freedom* 
Recites,  **\Vliereas  free  persons  of  color  are  liable  to  be  taken 
and  held  tVuudnlently  and  illegally  in  a  state  of  slavery,  by 
wicked  white  men/'  itc,  provides  for  trial  of  the  right  of  free- 
dom before  a  judge  of  the  county  court  and  a  jury,  on  com- 
plaint of  a  person  of  eolor>  if,  '*upon  examination,  the  justice 
shnll  be  tiutii^fied  tliat  there  is  probable  ground  to  lielieve  that 
aucb  eomplainant  or  eoniplainants  are  improperly  and  illegally 
held  in  a  state  of  slavery,^'  An  amending  act  of  1S37  directs 
tlie  trial  to  be  had  of  course,  on  affidavit  by  some  wliite  person 

being  filed.     •  An  act,  amending  the  law  of  17T0,  makes 

free  eolorcil  persons  punishable  like  slaves  for  harboring,  &c., 
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and  gives  authority  to  constables  to  searcli  houses  of  such  on  sus- 
picion. Another  amending  act  speeiiies  what  evidence  shall 
entitle  to  registry  as  free  colored  persons,  and  that  no  persons 
of  color,  other  than  registered  and  slaves^  may  remain  in  the 
State.  Registered  persons,  by  removing,  lose  their  right  and 
cannot  return »  Persons  claiming  to  own  any  who  are  not 
registered  shall  make  oath.  Sec.  5.  Forbids  the  return  to  the 
State  of  any  slave  who  may  have  been  *'  in  any  State  usually 
known  as  a  non-slaveholding  State,  or  in  any  foreign  country." 
Such,  on  returning  or  being  brought  back,  shall  be  seized  and 
sold;  those  bringing  them  back  liable  to  fine  and  imprisonment 
as  for  a  misdemeanor'  7*  **The  provisions,  prohibitions,  and 
penalties  of  this  act  shall  not  extend  to  any  American  Indian, 
free  Moor,  or  Lascar,  but  the  burden  of  proof,  in  all  cases  of 
arrest  of  any  person  of  color,  shall  be  on  such  person  of  color, 
to  show  himself  or  herself  exempt  from  the  operations  of  this 
act,"  8.  The  inferior  courts  may  deny  to  any  free  person  of 
color,  lieing  of  bad  character,  the  registration  of  his  name,  and 
he  shall  be  deemed  a  free  person  of  color  within  the  State  in 
violation  of  its  laws,  and  liable,  &c.  An  act  of  1845  relieves 
from  penalties  incurred  under  these  acts.     Coble's  Dig,  1017.' 

,  An  aet  to  prevent  the  employment  of  slaves  and  free 

negroes  in  druggists'  stores,  and  requiring  poisonous  drugs  to 
be  kept  under  lock  and  key.     lb.  1010, 

1837,— An  act  against  slaves  being  allowed  to  hire  their 
time.  (An  act  of  1845  prohibits  slaves  and  tree  colored  persons 
being  ineehanics  or  masons;  from  making  contracts  to  build 

or  repair  houses.     Cobb's  Dig.  829.)    .  An  act  to  pimish 

whites  gambling  wnth  negroes.     Others  in  1838,  1847.     lb. 

829,  831.     -.   An  act  amending  the  laws  regulating  the 

trial  of  slaves.  lb.  1012.  An  act  of  1850  places  the  trials 
of  slaves  and  free  negroes  for  capital  offences  on  the  same  basis 
w^ith  those  of  others.    Ibid.  1018, 

*  Ko  exception  la  the  coao  of  fugitive  stares  Is  mentioned. 

*  Cooper  V.  Mayor,  dfc,  SAvnnnnh  (1848),  4  Geo.  68,  bold  tliai  free  persona  of 
color  uro  iiot  eltisenii,  ns  contenijilaicd  by  the  ronstitaiioa  and  law^  of  this 
Stftte.  Bryan  v.  Walton  (1858).  H  Geo,  185-20';,  Bbtming  Ihe  nature  of  tlie  rela- 
tion between  the  free  negro  and  his  guardiaii.    The  opinion  of  the  court,  Lumpkin, 
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1841. — An  oH  the  hdter  io  secure  the  eiiisens  ijf  Georgia 

the  jpaaaestum  qf  ihmr  $lams,    Badtes,  '*  WhctOM  mncb 

ujnry  hms  revolted  to  the  people  of  Geofgia  in  oonsequence  of 

abdactioD,  Ac,  requires  bond«  to  indeouufy  from  all  owners 

lOf  cbarterere  of  v^sels  satUng  &om  Georgia.    Steamboats 

plying  to  slaveholding  States  excepted.     No  forfeitnre  of  bond 

if  a  concealed  glare  be  retamed.     CobVs  Dig.  1013.    . 

An  act  prohibiting  the  sale  of  stationery  to  slaves  or  free  per- 
SOQB  of  color.     lb.  830, 

1842,  18  &0. — Acta  relating  to  the  apprehension  of  run- 
awajs  by  private  persons;  the  reward;  and  requiring  their 
delivery  to  a  jailer.  Cobb's  Dig.  1016, 1019.  An  actforbid- 
Wing  slaves  being  carried  on  railroads^  except  as  therein  pro- 
vided,    lb.  399. 

1849,  18&0«^ — An  act  removing  all  restriction  on  the  im- 
portation of  slaves,  and  requiring  corporations  of  towns  to 
establish  marts  for  their  sale,  Cobb's  Dig,  1018.  Tlie  leading 
section  of  this  act  was  repealed  by  act  of  Jan.  22»  1852,  An.  L, 
p.  20:^,  and  this  act  again  repealed  by  act  of  March  4,  1856, 
An,  L.  p.  271,  and  the  act  of  1849  revived.  Those  of  the  laws 
above  cited  which  were  in  force  in  1851  mar  be  fonnd  in  Cobb's 
Dig*  of  that  year,  Titles,  Penal  Latm^  ServatU^^  Slaves,  Patrols^ 
and  Free  Persons  of  color,* 

1851. — An  act  amending  the  penal  code — Div.  13,  sec. 
12 — against  cruel  treatment  of  slaves,  inserts  ^*  overseers/*  and 
"beating,  cutting,  or  wounding,  or  by  crnelly  and  unnecessa- 
rily biting  or  tearing  witli  dogs.'' 

1854. — A  new  act  against  trading  with  slaves  and  furnish- 
ing them  with  liquors.     An.  L.  p.  81.     .  An  act  amending 

the  patrol  law.    lb.  lOL    -.  An  act  to  repilaie  the  sale  and 

diviiion  of  slaves  in  certmn  eases  therein  named,    lb.  103. 

J.,  In  vk'vr  of  the  qTi«*«tion  of  n^o  citiEeDsliip,  and  the  Uter  opiniona  in  Dred 
8cott*B  cam,  hns  ^oitt  interest,  l%e  judge  BBoeris  that  iha  condition  of  the  firee 
nej^o  in  any  State  in,  and  must,  from  hUown  ehArocteristicd,  be  worse  for  himself 
than  Aliivory ;  that  the  policy  preventing  manumiadon  ia  humane. 

'  Cobb*  4  Dig.  p.  1020,  not<;8  the  titles  of  Tarioua  resolntions  and  reports  of  the 
le^lature  on  qaeatioQS  relating  to  alavery.  Among  these,  a  report,  Dec.  2Rth^ 
1837,  ^*in  reference  to  the  refusal  of  the  governor  of  Maine  to  deliver  up  certain 


panooa  charged  with  stealing  and  ci 


tbe  gov 
arryukg 


awaj  a  negro  Blave  from  the  city  of 
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Sec.  1.  Tbatmotlier  and  cbild  under  five  years  are  not  separa- 
ble, '*  unless  the  division  of  the  estate  cannot  in  any  wise  be 
effected  without  eiicb  separation,"  Two  acts  on  regigtry  of 
free  negroea.  Ib»  104,  105  ;  and  An  act  to  authorise  the  ju^- 
twes  of  the  ifif&rtor  courts  of  thiB  State  to  hind  out  am-yfree 

fhegrOy  (j&<?.,  between  the  age^  of  Jim  and  twenty-one  years.  . 

An  act  repealing  the  quarantine  on  colored  eeamen  coming  by 
sea,  and  flubstitutiiig  passports  for  them  when  reported  by  cap- 
tains. This  not  requu'ed  in  case  of  veBsels  from  ports  in  South 
Carolina  and  Florida.     lb.* 

1859. — An  <Z€t  to  prohibU  the  post-mortem  manumismon 
of  slaves.  An.  L.  OS.  Declares  '*any  and  every  clause  in  any 
deed,  will,  or  other  instrument  made  for  the  purpose  of  con- 
ferring freedom  on  slaves  directly  or  indirectly,  within  or 
without  the  State,  to  take  eflect  after  the  death  of  the  owner, 

^hall  be  absolutely  null  aud  void."'     .  An  act  to pre^vent 

free  persons  ofcolor^  eommonly  known  as  free  negroes^from  ieiny 
hrought  or  coining  into  the  State  of  Georgia,  lb.  68.  Pruvides 
for  the  sale  into  slavery  of  those  wlio  may  corae,  and  for  tlie 
punishment  of  those  who  may  bring  them.     Declared  not  to 

modify  the  laws  relative  to  colored  seamen.    .  An  act  to 

define  and  punish  vagrancy  in  free  persons  of  color ^  and  for 
other  purposes,  lb,  09.  Provides  for  sale  of  vagrant  colored 
persons, 

SaYAitnAh,  showing  the  eviaion  and  snbtcFfbg©  rcBortcd  to  bj  the  governor,  and 
deprecating  the  ultimate  roatilt  of  aoch  conduct,  if  persiBted  in/'  Ttie  committee* 
though  disposed  to  racomiueDd  a  quArantloe  on  all  yessels  from  Muinc,  viewing 
abolition  "  a-s  a  mord  and  political  pestilence,"  rt^commendiid  a  renewnt  of  the  de- 
mand on  the  gaveroor^  and,  in  case  of  refusal  by  him  and  the  legislature  of  Maine 
to  redreaa  the  grievance,  the  governor  of  Georgia  was  reqoired  to  call  a  conven- 
tion "to  take  into  con  si  d>>  ration  the  state  of  the  Cooini  on  wealth  of  Georgia  and  to 
devise  the  course  of  her  future  policy." 

'  An  act  of  1857,  Ann,  L,  p.  16,  reciting  the  inconvenience  to  planters  and 
landholders  from  non-reaident  hahernien,  hunters^  and  duckers,  "  who  destroy  the 

Ce,  as  well  as  hold  improper  intercourse  with  the  slaves** — forbida  non-residents 
tlng»  ^c,  undi^r  penalty  of  fine  and  imprisonment.    X^andholders  may  permit 
such  on  their  own  lands, 

'  This  act  seems  passed  in  view  of  the  doctrines  of  Judge  Limipkin,  in  Cleland 
V.  Watcw  (1850),  19  Geo,  35.  "Slavery  ia  a  cherished  institution  in  Georgia — 
founded  in  the  Constitution  and  laws  of  the  United  States,  in  her  own/*  Ac.  •  * 
**The  Scripture  basts  on  wliich  slavery  re«tt/'  Ac.     lb.  43. 

There  seems  to  be  no  authurity  given  by  special  statute  of  the  State  to  ttifi 
executive  of  Georgia  to  deliver  up  fugiiivee  from  justice. 


CHAPTER  XTin, 

THE  LOCAL  MTNICIPAL  LAWS  OF  THE  TTNITED  STATES,  AlFECTING 
CONDITIONS  OF  FREEDOM  AJTD  ITS  CONTRARIES.  THE  SUBJECT 
OONnKHED.  LEGISLATION  IN  THE  STATES  OHIOy  DTDIANAj 
iLLlNOISj    MICHIGAN,    WlSOONSIKj    MISSISSIPPI    AND    ALABAMA, 

formed  in  te&ritory  ceded  bt  tub  original  states. 

§  559.    Legislation  of  the  State  of  Ohio. 

In  the  second  article  of  tlic  provisional  treaty  of  Novem- 
ber 2,  17S2j  and  the  definitive  treaty  of  September  3^  1783, 
with  Great  Britain,  the  Eiver  Mississippi,  to  the  Slst  degree 
north  latitude,  was  declared  the  western  boundary  of  the 
United  States.'  The  States  Massachusetts,  Connecticut,  New 
York  and  Virginia,  severally  claimed  either  the  whole  or  large 
portions  of  the  land  west  of  the  present  limits  of  the  original 
thirteen  States,  bounded  on  the  soath  by  the  River  Ohio  and 
on  the  north  by  the  great  lakes.' 

'  VHi  U.  a  Stat  55,  57, 

•  The  cUiiYU  of  New  Yorlt,  citending  over  all  Itrnda  »<mih  and  west  of  the 
lakes,  were  fuuaded  on  Bccesaioa^by  conqueat  to  the  rig-ht*  of  the  Six  Natiimsof  La- 
dJJiiis.  Tho8c  of  Virgiaia  were  bai^d  oq  the  terms  of  the  colonial  pateota  and 
charters,  and  thereby  li^lit4^d  on  the  aouth  only,  by  the  parallel  35"  30,  th^  sootli- 
ern  line  of  Virginia  and  Keotncky,  Tboae  of  Maseachasetta  rested  on  her  pftt* 
ents,  Ac,  extending  between  the  prolonged  lines  of  her  northern  and  aoutbem 
boandanes,  weatward  beyond  the  proper  western  boondary  of  New  York.  The 
claim  of  ConQecticai  cxteodcd  in  like  manner  westward,  bonnded  north  by  the 
prolonged  sootheru  bonndary  of  Massaehuaetta,  and  waa  founded  on  her  charters. 

In  recent  arguments  a^inat  the  power  of  Congress  to  prohibit  elarery  in  tli« 
p r ea en t  Territories  of  the  United  Stales,  It  la  Tcry  commonly  oaaamed  that  the 
whole  territory  northwest  of  the  Ohio  was  at  the  date  of  tliese  cessions  unani- 
mously recognized  as  part  of  the  ooil  of  Yirginio.     On  this  isane^  ae«  particularly 
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The  sovereignty  and  jurisdiction  actually  vested  in  these 
several  claimants  was  finally  ceded  to  the  United  States,  and 
accepted  by  their  representative,  the  Congress  of  the  Confeder- 
ation/ If  the  laws  of  any  of  the  States  making  the  cession 
had  territorial  extent  within  the  country  thus  ceded,  those  laws 
would,  after  the  change  of  sovereignty,  still  have  been  of^era- 
tive,  on  the  principle  of  the  continuation  of  law,*  until  changed 
by  the  new  possessor  of  sovereigu  legislative  power.  The  laws 
of  these  States  in  respect  to  personal  condition  at  the  time  of 
the  transfer  of  their  dominion  have  been  e:xhibited.  If  the 
condition  of  negro  slavery  was  at  this  time  prohibited  within 
the  State  of  Massachusetts,  the  question  might  still  have  been 
raised  whether  the  law  attributing  rights  inconsistent  with 
such  slavery  had  been  promulgated  as  a  law  for  the  State  ae 
now  bounded,  or  had  the  cliaracter  of  a  universal  principle  in 
it^  jurisprudence  which  must  have  been  judicially  applied 
wherever  the  State  might  have  territorial  dominion, 

the  report  of  the  Cominitlee  of  Congreia,  Miiy  1,  1782;  Journala  of  Ck)ng.  VU. 
360-8(^7 ;  ancl  n  report  in  Itifi^filiitiire  of  MaryUnd,  with  roeolutions,  March  1i, 
1 84 1 ,     Se8i*,  La w»  of  Maryland, 

*  Tlie  Articles  of  Confederation  were  dated  July  9,  1778.  Marjiaod  acceded 
laat,  March  1»  17KI.  The  Congress.  Oct.  U\  1780,  Rstoived,  "That  tbo  tinappny 
priated  laods  that  maj  be  ceded  or  relmqiilahed  to  the  United  Stat^  by  any  par- 
ticnilsr  State,  pOFBiiant  to  the  recommendation  of  Conip-esB  on  the  sixth  of  Septi'm- 
tier  laat,  Bhall  De  dispofied  of  for  the  conauion  benefit  of  the  United  States  and  he 
iottted  and  formed  hiUi  distinct  re  publican  State*,  which  nhall  become  members 
of  the  federal  Unic^n  and  have  the  Hame  riirhte  of  »*overeic7ity,  freedom ^  and  inde- 
pendence a&  the  other  8tAtea ;  that  each  St^te  which  Bhall  be  §o  formed  ahull  con- 
tain a  suitable  extent  of  territory^  not  lesa  than  one  hundred,  nor  more  than  oike 
hundred  and  fiity  miles  square,  or  ob  near  thereto  a»  clrcumfltanceB  will  udmit,'* 
Ac.  The  final  cession  of  the  claims  of  New  Tork  was  made  Oct.  21,  IIH'I;  the 
cession  by  Virginia,  March  1,  1784;  that  by  Masaaehti»etts,  April  19,  1785;  thai 
by  ConnecticQt,  Sept  H,  1786,  Vith  the  reservation  of  a  tract  afterwards  knowm 
as  the  Western  Reserve,  the  jurisdiction  over  which  was  afterwards,  under  the 
Constttution,  May  SO,  1800.  also  ceded  to  CongresB,  For  the  various  rcsohitions 
And  acts  of  Con^esa  and  of  the  several  States  relatinc^  to  the  title  of  the  Unit*'d 
States  to  the  territory  not  organized  under  a  State  government  at  the  formation 
of  the  Constitution,  see  chapters  80  and  31  of  1  Bioren  <fc  Doane's  Laws,  p.  452, 
dc,  extracted  from  the  Introdoctiofi  totheTolume  of  htnd  lawa^  compiled  in  virtoe 
of  a  resolution  of  Con^re«s  of  April  27.  1810,  showing  the  geoj^^raphical  limits  of 
the  lands  claimed  by  the  Heveral  State*!  under  their  cnartefB,  and  from  collectiona 
of  laws  of  the  Uiiitt^d  States  relating  to  ]KibIic  lands  made  under  a  resolution  of 
the  House  of  Representatives,  March  1 , 1 82ft,  and  order  Feb,  19, 1827,  and  published 
by  Gales  <fe  Beaton,  1828.  See  the  Virginia  Documents  in  10  ITen.  St.  548,  For 
the  earlier  treaties  with  huilan  tribes,  sec  also  1  B.  ^  D.  For  the  political  history 
of  these  cesaitma,  ioe  S  Hildreth's  Hist.  398,  426 ;  1  Curtis'  Hist,  of  the  Const.  B. 
1,  ch.  6  ;  Story's  C^mm.  g§  S27,  228. 
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It  may,  however,  be  assumed  that  the  law  prevailing  in  the 
ceded  territory  was  not  determined  by  the  legislative  power  of 
any  of  the  ceding  States,  but  was  such  as  it  would  have  been  if 
at  the  Revolution  it  had  been  a  separate  dependency  of  the 
British  crown.  The  common  law  of  England  would  have  had, 
under  that  sovereignty,  personal  extent  in  determining  the  rela- 
tions of  the  white  colonist,  if  there  was  no  other  law  there  pre- 
vailing with  territoriul  extent.  Tlie  country  had  been  claimed 
by  France  as  comprcb ended  in  Louisiana  and  Canada.  French 
colonists  were  the  first  Europeans  who  established  themselves 
within  its  limits.  Tbe  common  law  of  France  appears  to  Lave 
had  a  personal  extent  there,  though  it  was  not  regarded  as  hav- 
ing obtained  that  territorial  extent  which  would  have  made  it 
the  law  of  the  land,  a  law  which  would  have  continued  to  bind 
all  persona  until  clianged  by  the  new  sovereign.  It  does  not 
appear  that  theFrencIi  law  was  ever  abrogated  by  B}>ecial  stat- 
ute while  the  country  was  included  within  the  British  Empire.* 
The  same  principles  which  maintained  negro  slavery  in  the 
English  culonies  on  the  seaboard  would  have  upheld  it  in  the 
territory ;  but  its  legality  there  seems  to  have  been  ascribed  to 
the  law  of  France.' 

But  such  in<iuiries  are  rendered  unnecessary  by  the  legisla- 
tive act  of  the  people  of  the  United  States,  after  they  had  ac- 


*  The  iirttcl(*s  of  cupittiliition  between  Lord  Amherst  and  the  Marquis  de  Van- 
drcuil,  th»*  French  Governor,  8ept,  8»  1760,  niny  be  found  in  vol.  2  ofCapt.  Knox's 
nUtoricnl  Journal  of  tbe  Uiinipflj|[^ii«,  <tc.,  p.  438.  Art.  47.  "  The  oegToe«  mud 
panU  [parsfm^  hfild  to  serve  for  ^enra  under  penal  law  ?j  of  both  sexes.  sbaU  re- 
main, in  their  quality  of  alavea,  in  the  posaeasion  of  the  French  and  Cnnardiuna  to 
whom  they  belong;  thej  ahall  be  at  liberty  to  keep  them  in  their  aerrice  in  the 
colony  or  to  sell  them ;  and  they  may  ni'^o  eoatinue  to  brinff  them  up  in  the  Rommit 
religion*  Granted;  except  those  who  shall  have  been  made  prisoners."  Art.  88 
gtipulAted  for  "  the  entire  peftceiible  property  and  poMessioo  of  the  gooda,  noble 
and  ignoble,  movable  and  immovable,  merdbandi»eri,  fura,  and  other  effects,  even 
their  fihips,"  of  the  Fremh  inhabitants.  The  personality  of  the  slaves  seems  spe* 
cially  rectignized.  30  Geo.  S,  c.  21  (1790),  An  act  for  encnuraf/ing  new  wttUrM 
in  his  Majent^t/*  col<mu$,  Ac,  allowa  immigrants  from  the  Cnited  States,  on  license 
from  the  governor,  to  bring  their  **  negrw^/*  furniture,  utensils,  4c,»  free  of  dutv". 
iVoi'wo,  that  such  nejn"^  b*?  not  sold  Within  a  year.  The  whiiea  are  to  take  the 
oath  of  allegianco.  Tbe  lugifllature  of  Upper  Canada,  2d  scaa.,  by  act  of  JoJv  9 
J  793,  unnulknl  this  law  ;  confirmed  the  possession  of  the  slaTea  then  livinir;  and 
Uiiiited  tbe  service  of  those  after  borii  to  twenty -five  years. 

»  Chouteau  iv  Tie rra,  1>  Missouri  7 ;  S.  C.  3' Western  Law  Journal-  Jarrot  » 
Jarrot,  2  Gihimji  7, 8.  '  ' 
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quired  all  political  rights  belonging  to  any  of  the  several  States 
known  as  An  Ordinance  far  the  government  of  the  Territory 
of  the  United  States  northwest  of  the  river  Ohio^  passed  July 
13, 1787,  in  which,  after  providing  for  the  organization  of  a  local 
Territorial  Government  as  therein  contemplated,*  it  is  declared 
that  "  the  following  articles  shall  be  considered  articles  of  com- 
pact between  the  original  States  and  the  people  and  States  in  the 
said  territory,  and  forever  remain  unalterable  unless  by  com- 
mon consent."  The  first  of  these  provides  for  freedom  of  reli- 
gious opinion.  The  second  secures  to  the  inhabitants,  without 
any  personal  distinction,  habeas  corpus,  and  trial  by  jury,  and 
guarantees  a  proportionate  representation  of  the  people  in  the 
legislature  and  judicial  proceedings  according  to  the  course  of 
the  common  law,  &c.,  as  in  older  bills  of  rights.  The  third 
provides  for  the  encouragement  of  schools  and  the  preservation 
of  good  faith  with  the  Indians.  The  fourth  contains  various 
provisions  affecting  the  rights  of  persons  in  respect  to  things ; 
the  last  clause  of  which  is,  "The  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence,  and  the  carrying  places  be- 
tween the  same,  shall  be  common  highways,  and  forever  free 
as  well  to  the  inhabitants  of  the  said  territory  as  to  the  citizens 
of  the  United  States,  and  those  of  any  other  States  that  may 
be  admitted  into  the  confederacy,  without  any  tax,  import,  or 
duty  therefor."  The  fifth  article  provides  for  the  formation 
out  of  the  said  territory  of  "  not  less  than  three  nor  more  than 
five  States,  as  soon  as  Virginia  shall  alter  her  act  of  cession 
and  consent  to  the  same."*    Tlie  sixth  article  is  as  follows: 

*  Freehold  estate  was  the  only  distinctive  qualification  for  the  electors  of  the 
assembly  therein  spoken  of.  The  last  clause  of  this  ordinance  repealed  the  reso- 
lutions of  the  2»d  of  April,  1784,  '*  relative  to  the  subject  of  this  ordinance."  But 
these  related  to  all  tiie  western  territ^jry.  IX.  Journals,  161.  These,  as  reported 
by  Mr.  Jefferson,  contained  a  prohibition  of  slavery  after  the  year  1800.  See  the 
vote  on  striking  out,  ib.  139;  8  Hild.  449  ;  7  Pane's  Abr.  448. 

*  The  Virginia  act  of  Oct.  20,  1783,  authorlzl^  the  cession  of  the  claims  of  the 
State,  contained  a  condition  as  to  the  number  of  States  which  should  be  formed  in 
the  northwest  territory,  "  and  that  the  States  so  formed  shall  be  distinct  republi- 
can  States  and  admitted  members  of  the  federal  Union,  having  the  same  right  of 
sovereignty,  freedom  and  indopemience  as  the  other  States,"'  referring  to  an  act  of 
Congress  of  the  IStli  Septemb<ir  preceding.  Congress,  by  Resolution,  July  7,  1786, 
recommended  a  modification  of  l^ese  terms  of  cession  as  to  the  number  of  the 
States  to  be  formed,  and  it  is  here  in  the  Ordinance  anticipated.  The  assent  of 
Virginia  was  given  Dec.  30,  1788. 
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"There  shall  be  neither  slavery  nor  involuntary  servitude  in 
the  said  territory,  otherwise  than  in  the  punishment  of  crimes, 
whereof  the  party  shall  liave  been  duly  convicted;  provided, 
always,  that  any  person  escaping  into  the  same  from  whom 
labor  or  service  id  hiwfiill y  claimed  in  any  one  of  the  original 
States,  such  fugitive  may  be  lawfull}*  reclaimed  and  conveyed 
to  the  person  claiming  his  or  lier  labor  or  service  as  aforesaid." 
1  B.  *fe  I),  p.  475.  L  U.  S.  Stat.  p.  51,  note.  7  Dane's  Abridge 
ment,  App.  note  a/ 

So  far  as  it  waa  not  modified  by  these  provisions  the  *'  com- 
mon law"  of  Ent.4and,  determining  ''personal  rights,"*  would 
have  had  force  in  the  territiiry,  either  as  a  consequence  of  the 
continuation  of  a  former  local  law,  reeting  on  the  authority  of 
the  ceding  States,  or  hy  a  recognition  of  the  personal  charac- 
ter of  the  law  determining  those  rights  when  attributed  to 
immigrants  from  the  older  States,  or  by  tlie  operation  of  tliat  in- 
ternational rule  w^hich  has  been  stated  in  the  second  chapter 
of  this  work — the  so-called  rule  of  comity.'  The  effect  of 
these  principles,  in  determining  the  rights  and  obligations  of 
private  persons  within  the  Territories  of  the  United  States,  will 
be  further  examined  hereinafter. 

1788,  Sept,  0.  By  the  governor  and  judges,  as  empow- 
ered  by  the  Ordinance,*  A  law  rejecting  erimes  andpumsh- 

*  In  Merry  t^  Cheximider,  20  Martin^a  La.,  0&9 : — Held,  there  wiwi  nothing  in  the 
deed  of  cession  of  Virj^ia  to  depdvr*  ConjBjess  of  poWL*r  tc*  enact  the  6th  article. 
Whiimy  v.  WMteaidea,  1  Mi«jflMiuri,  47'i,  rongrcee,  tmdc*r  the  ttrticie«  of  confcd- 
erftdoQ,  hnd  pow«r  to  prohibit  the  importation  of  plavee  into  the  territory. 
Merry  v.  TifTin,  ib,  *I*24,  and  tf>  dfclure  free  all  who  should  bo  born  there ;  and  ao 
in  Jarrot  iv  .larrot,  2  Giluiftn,  1.  But  the  onlinance  i»  not  to  be  conetrued  atrictJy 
M  »  p&nal  statute,  and  does  not  of  itf«lf  eniAncipate  sliivea  brou«j;^ht  for  temporary 
parpoae.  Lagran^  r.  Chputcnu.  2  Missouri,  19.  Bnt,  lield,  in  Theolpgte  i-.  Chou- 
teau, lb.  144,  that  aUTea  who  were  h^'ld  there  at  tlie  time  ciid  not  become  free, 
beCAUse  the  deed  of  ceasiOQ  provides  that  "  the  inhabit-tints  &hall  be  protected  in 
their  rights  and  libertiea "  and  wjcwres  to  them  the  rij^hta  they  Onn  hod.  The 
ordiimnee  does  not  tonfliet  with  the  operation  of  the  constitntional  provision  fur 
the  ddivery  of  fiij^tive  slaves  in  the  northwestern  States.  Jones  i\  Van  Zandt,  5 
Howard,  230.  Vnugliari  v.  Williamft,  a  Western  Law  Journal,  615,  8.  C.  8  McLean. 
630,  Generally,  as  to  the  effect  of  Iho  ordinance  oa  ag^ainist  the  sovereignty  of 
those  States,  see  Spoon  or  t^.  McConnell,  I  Mi^Lean,  387. 

^  The  Ordinance  provided  for  the  orn^nizatif>n  of  a  local  ^vemment,  with  a 
leffialative  Assembly,  when  there  shottld  be  five  thou«and  free  male  inhabit^inta  of 
full  iM2:e.  and  that  '*'The  governor  and  uid)E:es,  or  a  majority  of  them,  shall  adopt 
and  pnblUh  in  the  district  such  lawa  of  the  ori^nal  States,  criminal  and  civil,  aa 
mjiy  he  u^ceaaary  and  bc'st  suited  to  the  circuuiataucea  of  the  district,  and  report 
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metitsy  cL,  6  of  Terr.  Laws.  Sec,  19.  Provides  for  tlie  pun- 
ishment, by  imprieonnient,  of  children  or  genants  refusing  to 
obey  lawful  commands  of  their  parents  or  masters,  and,  by 
whipping,  for  striking  a  master  or  parent,  on  complaint  to  a 
joBtice  of  the  peace.  1  Chase's  Stat,  of  Ohio,  p.  97.  Con- 
firmed T.  L.  c,  86,  g  1.     (Repealed  O.  L.  c.  53,  §38) 

1795. — By  the  governor  and  judges,'  A  law  to  regulate 
tamemsj  eh,  51^  of  T.  L.,  1  Chase,  165.  Sec.  9  pi-ovides  a 
penaltv  for  selling  strong  liquors  to  '*any  bond  servant  or 
slave;*  (Repealed  T.  L.  c.  13^,  g9 )  Ch.  64  of  T.  L.  1  Chase, 
180, — A  law  ded'OTinff  what  Imes  shall  be  in  force,  *'  The  com- 
mon law  of  England,  and  all  statutes  or  acts  of  the  British 
parliament  made  in  aid  of  tlae  common  law  prior  to  the  fourth 
year  of  king  James  the  First  (and  which  are  of  a  general  na- 
ture and  not  local  to  that  kingdom),  and  also  the  several  laws 
in  force  in  this  territory,  sliall  he  tlie  rule  of  decision,  and 
shall  be  considered  as  of  full  force  until  repealed  by  legislative 
authority  or  disapproved  by  Congress." '    Ch,  74,  of  T.  L.  1 


J  to  Cottfipresi  from  time  to  time»  which  lmw«  ehall  b«  in  force  until  the  organ- 

ixAtiott  of  l^e  General  Asaeniblj  themn.  unices  disapproved   by  Congreaa." 

1  CKa0e*a  L,  Oh,  19: — ^'*  Thp  jcrovemor  and  judires  did  not  atrictlj  confine  them- 
«elre0  within  the  limits  of  their  le^slative  authority,  fla  prescribed  by  the  Ordi- 
DMOCe.  When  they  eould  n<it  find  biWr^  of  the  orii^inal  Sttiti'rt  Huili^d  to  the  condi- 
tion of  the  country  they  supplied  the  want  by  enuetments  of  their  own.  The  ear- 
Uest  1aw9  irom  1788  t(»  1795  were  all  thus  enacted." 

^  rAinstitulhm  of  United  Stati^f  deelwred  to  bo  ratificKl  Sept.  13/1789,  Jonrnnls 
of  Conpresft.  1789,  Auj^,  7»  An  act  to  prm?idt!  for  the  pmrrnjpfnl  of  tftt  icrrit&ni 
n4wthw€i^t  (}fth  rivrr  Ohio,  h  IL  S.  St.  no,  2  B.  k  D.  sa.  pUces  »he  O.ovemmcnt  of 
th*?  territory  in  the  same  rt-lrttton  to  tbo  Government  tuuler  the  Con>ititiitior»  that 
it  hadt  under  the  Ordinan<*e,  been  to  "  the  1  nited  8tjiteH  in  Conj^rcbS  assembled.*' 
1792,  May  8»  A 71  net  rfxpfrtirtfj  tfic  fjovernTftrttt  of  tht  Urtitory,  d't\,  norttiymt  and 
9<mih  of  Uf  rivrr  Ohio.  I,  U,  ^  St,  285,  2  B.  tt  J>.  ftU.  Sec.  2  eniiwwers  the 
governor  i*nd  jndf^es  of  the  XoHhwcHt  Territory  Vy  rei>eal  laws  made  by  them, 

'  1  Chase's  L,  t)h.  p.  25  :— "  Before  the  year  1796  no  Inws  were,  strictly  fcpcak- 
ing,  rtdopted.  Most  of  them  wore  framed  by  the  c^overnur  and  judges  to  answer 
particular  public  ends/'  Ibid.  p.  26: — *'  In  1795  the  governor  and  judjj;esi  under- 
IfKik  to  revise  the  territorial  lawa  and  establish  a  complelo  system  of  «tiitntory 
jurieprudencv  by  adoptions  frf»m  the  laws  of  the  orit^nal  Stateei,  in  strict  con- 
formity ^-ith  the  provisions  of  the  Ordinance."  •  *  •  ♦-  Finnlly,  as  if  with 
a  vl6w  to  create  mme  great  reservoir  from  which  whatever  prindple's  and  powers 
had  been  omitted  in  the  particnlar  acts  might  be  drawn,  according^  to  the  exi- 
gency of  circairifttancea,  the  p^overnor  and  judges  adopted  a  law  proiidirig 
that  the  common  I«w  of  Kngland,"  [Ac,  ab  in  text  above,]  *•  The  law  thus 
adopted  waa  an  act  of  the  Virjy^aia  lepalatiire.  pawed  before  the  Dechiration  of 
Independence,  when  Virginia  wns  yet  a  BritiHti  coh»ny,  and  nt  the  time  of  its 
adoption  had  b<?en  repealed  so  far  as  related  to  the  English  statutee/*     (Ed.  cites 

2  Call,  404.     4  Hen.  k  Muu.  19,  20,  21.     1  Wash.  83.     6  Mim,  148.     1  O.  R.  240.) 
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Cbase,  203,  Alaw limiting  ifnprisonment for  debtj  and^uhjeiit' 
iftg  cerimn  dehtors  and  ddinqtients  to  Bervitude,     (Rep*  T.  L. 

di.  108,  §1.    O.  L.  c,  1U2,) 

IBOO. — An  act  prmidln-g  for  t^^e  trial  of  homicide  com- 
mittM  071  Indiam:     Ch.  135  of  Terr,  L.     1  Chase,  296. 

1802/  November,  Convention  adopts  a  State  Constitution 
for  tlie  eastern  division  of  the  X.  W.  Territory.  1  O.  L.  31. 
Art.  4,  limits  the  elective  franchise  to  white  male  persons.  Art, 
8,  a  Bill  of  Rights.  Sec.  1.  ^^  That  all  men  are  horn  cfjnally  free 
and  independent  and  have  certain  natural  inherent  inalienable 
rights/'  &e.  Sec,  3,  ^-^  There  shall  be  neither  slavery  nor  in- 
voluntary servitude  in  this  State  otlierwiae  than  for  the  punish- 
ment  of  crimes,  whereof  the  party  ehall  have  been  duly  eon- 
victed,  nor  shall  any  male  person  arrived  at  the  age  of  twenty- 
one  year.-^,  nv  female  person  arrived  at  the  arre  of  eisrhtecn 
years,  be  held  tu  serve  any  person  as  a  servant  under  the  pre- 
tenee  of  indenture  or  otherwise,  unless  such  person  shall  enter 
into  such  indenture  while  in  a  state  of  perfect  freedom,  and  on 
condition  of  a  bona  fide  consideration,  received  or  to  be  re- 
ceived for  their  service,  except  as  before  excepted.  Nor  sliall 
any  indenture  of  any  negro  or  mulatto  hereafter  made  and 
executed  out  of  the  State,  or  if  made  in  the  State,  where  the 
term  of  service  exceeds  one  year,  be  of  the  least  validity,  ex- 
cept those  given  in  the  case  of  apprentice&liip/' 


**  The  othi^r  Iiiwr  of  1796  were  principjiUy  derived  frDm  the  itntntG  bcM>kof  PaTrn- 
flyhtmlik"  •  •  **  From  tbi*  time  to  the  ortrftnizatiun  of  the  terrltorbil  legis- 
Iftture  ill  1799  there  wtre  no  ftcta  of  k'^sbtion  except  two  Iiiwu  adopted  by  the 
^ecn^tarj  and  judges  ia  17f»8/' 

'  By  the  territorial  j^overnment  of  the  0PcoDd|^nide.eBt(ibIi^h<»d  in  ttvcordimeo 
with  the  ordinflnce  of  1787,  having  a  lc^!*!utive  A^itembly  dUtinet  from  the  ex- 
eciiti\*e  And  judiciiiry,     1  Chftse'a  ^Xt\t.  0,  i>,  'i7, 

'  ISOO,  M*y  7.  An  act  to  lUvids  t/w  irrritortj  af  f/w^  Unifnl  Sttiifunnirlhv^Kiof 
th*  river  Ohio  into  ttro  separate  gm^rnmfnt*.  IL  U,  B.  Si,  58,  S  B.  k  D.  367. 
Theso  are  divided  by  the  preaent  western  boundary  of  Oldt>,  1802,  April  30. 
Af^  nfttn  ff%ahtt  the  people  of  (he  eoMient  diviftion  of  the  ter^tonf  northtM:i*t  of  tks 
rlmr  Ohio  to  form  a  Votuititution  ami  Stat f  tjon^mmfnt,  anil  far  tht  admUnion  t^f  xm'h 
State  into  tfi4  Union  tm  an  f/jual  fitofinfj  tfith  the  oHtfinni  i^tatfx,  nnd/or  nthrr  pur- 
powfi.  n.  U.  8,  8t,  173»  3  B.  A  1>.  49ti.  Sec,  5  provides  that  the  Constitution 
and  ijovcrnment  ti(  the  Stotr?  "  shall  be  republican  nnd  not  repugiiant  to  the  ordi* 
muie«  of  llio  lilth  July,  l787,botweeii  the  original  States  and  the  people  and  Stated 
nf  the  t«mtopy  northwest  of  the  river  Ohio."  1803,  Feb,  19.  An  act  to  provide 
far  Iht  dur  erfcuiion  nfthe  lam  of  the  United  Staiea  within  the  Stcite  of  Ohio.  II. 
XJ,  S.  Bt.  201,  3  B.  lit  D.  524. 
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1803-4,  2d  Sees.  c.  4.  An  act  to  rerjulate  black  and  mulatto 
persom,  iK  L.  c.  28,  1  Cliafie,  393.  Sec.  1.  Unit  no  Wack  or 
mulatto  person  sliall  be  permitted  to  settle  or  residuin  tbis  State 
*'witlioiit  a  certificate  of  bis  or  her  actual  Ireedoni/*  2.  llv^'u 
dent  blacks  and  miilattoes  to  have  their  names  recorded,  ttc. 
(AineiidingiEil834,  Jan,  5, 1  Corwen,  120.)  />m??**f^,  "That  noth- 
ing in  this  act  contained  gball  bar  the  lawful  claim  to  any  black 
or  mulatto  person.'*  3.  Eesidentb  prohibited  from  biringblaek 
or  mulatto  persons  not  having  a  certificate.  4.  Forbids,  under 
penalty,  to  "harbor  or  secrete  any  black  or  mulatto  person  the 
property  of  any  person  whatever/'  or  to  "  hinder  or  prevent  the 
lawful  owner  or  owners  from  retaking/\tc.  5,  Black  or  nnilatto 
persons  eomiog  to  reside  in  the  State  with  a  legal  certificate,  to 
record  the  same.  G.  '*That  in  case  any  person  or  persons,  his 
or  their  agent  or  agents,  claiming  any  black  or  mulatto  pcrsfm 
that  now  arc  or  hereafter  may  be  in  this  State,  may  apply,  upon 
making  satisfactory  proof  that  such  black  or  mulatto  i)ersui  i  or 
persons  is  the  property  of  Inm  or  her  who  applies,  to  any  asso- 
ciate judge  or  justice  of  the  peace  within  the  State,  the  asso- 
ciate judge  or  justice  is  hereby  empowered  and  required,  by 
his  precept,  to  direct  the  sheriff  or  constable  to  arrest  such 
black  or  mulatto  person  or  persons  and  deliver  the  same  in  the 
county  or  township  where  such  officers  shall  reside,  to  the  claim- 
ant or  claimants,  or  his  or  their  agent  or  agents,  for  wbicli  ser- 
vice the  slierift'or  constable  shall  receive  such  compensation  as 
they  are  entitled  to  receive  in  other  cases  for  similar  services." 
7,  "That  any  person  or  persons  who  shall  attempt  to  remove 
or  shall  remove  from  this  State,  or  who  shidl  aid  and  assist  in 
removing,  contrary  to  the  provisions  of  this  act,  any  black  or 
mulatto  person  or  persons,  without  first  proving,  as  hereinbe- 
fore directed,  that  he,  she,  or  tliey  is  or  are  legally  entitled  so 
to  do,  shall,  on  conviction  thereof  before  any  court  having  cog- 
nizance of  the  same,  forfeit  and  pay  the  sum  of  one  thousand 
dollars,  one-half  to  tlte  use  of  the  informer  and  tlic  otlier  half  to 
the  use  of  the  State,  to  be  recovered  by  the  action  of  debt  ijtfi' 
tarn  or  indictment,  and  shall  moreover  be  liable  to  the  action 
of  the  party  injured. 

1805 -7j  Sess.  L.  c*  8,  An  act  to  amend  the  act  cntitUd 
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1  Chase,  555.  Sec,  1.  Provides  that  no  negro  or  mulatto  per^ 
sons  shall  he  permitted  to  settle  within  the  State  without  gir* 
ing  bond  not  to  become  chargeable.  2,  Duties  of  clerk,  8, 
Provider  penalty  for  harboring  or  secreting  negro  or  nnilatta 
persons  contrary  to  the  provisions  of  the  first  section,*  4.  That 
no  black  or  mulatto  person  or  persons  shall  hereafter  be  per- 
mitted to  be  sworn  or  give  evidence  in  any  court  of  record,  or 
elsewhere  in  this  State,  in  any  cause  depending  or  matter  of 
controversy  where  either  party  to  the  same  is  a  white  person, 
or  in  any  prosecution  which  shall  be  instituted  in  behalf  of 
this  State,  against  any  white  person/    Kep,  1840. 

1818-19.^ — An  a*)t  to  prevefit  kidnapping,     O.  L.  ch.  443, 

2  Chase  L,  1052.  Preamble  recites  the  provisions  of  the  law 
of  Congresi?,  Feb.  12,  17^3,  respecting  fugitives  from  labor, 
and  enacts,  "That  if  any  person  or  persons,  under  any  pretence 
whatsoever,  shall  by  violence,  fraud  or  deception,  seize  upon 
any  free  black  or  raulatto  person,  within  this  State,  and  keep  or 
detain  such  free  black  or  mulatto  person  in  any  kind  of  re- 
atraint  or  confinement,  witJi  intent  to  transport  such  firee  black 
or  mulatto  person  out  of  this  State,  contrary  to  law,  or  shall  in 
any  manner  attempt  to  carry  out  of  this  State  any  black  or 
mulatto  person  without  having  first  taken  snch  black  or  mu- 
latto person  before  some  judge  of  the  circuit  or  district  court, 
or  justice  of  the  peace  in  the  county  wherein  such  black  or 
mulatto  person  was  taken,  agreeably  to  the  provisions  of  the 
above-recited  act  of  Congress,  and  there  prove  his  right  to  such 
black  or  mulatto  person  ;  every  such  person  so  offending  shall 
be  deemed  guilty  of  a  liigh  misdemeanor,  and  on  conviction 
thereof  before  any  court  having  comi»etent  authority  to  try  tlie 
saoie,  shall  be  confined  in  the  penitentiary  of  this  State,  at 
hard  labor,  for  any  space  of  time,  not  less  than  one  or  more 
than  ten  years,  at  the  discretion  of  the  court.'' 


^  Bee  Biroey  v.  Stiite.  8  Ohio.  330, 

*  TUi«  dwtioii  does  not  exttml  to  persona  of  a  shftde  nearer  white  than  inulfitto. 
Such  jieraona  arc  adrn«s4hle  asi   witne^sL's ;  and  agninst  tiuth  the  testimor>y  of  m*^ 

froea  and  nmhittot?  cannot  be  remvt'd.     Grny  r,  Ohio  (1831 ),  4  O.  R.  35S.     Juf^ 
an  V.  Smith  (1846).  14  Ohio,  1»^  : — A  hlutk'fu tpou  ^^ui  d  by  a  wJnte,  tnay  miike 
■ifidttvit  to  a  plea  ao  as  to  put  the  plaiotiti'  to  proof.     But  Ut-ad,  J„  dissented. 
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1830-31. — An  act  to  prevent  kidnapping.  Ueplacing  tbe 
'  act  of  1819.  O.  L.  cli.  881.  3  CLase  L.  1878,  Sec.  1.  ''  That 
no  person  or  persons,  under  any  pretence  whatever  sLall,  by 
violence,  fraud,  or  deception,  seize  upon  any  free  black  or 
mulatto  person  within  tliis  State,  and  keep  piicli  free  black  or 
mulatto  person  in  any  kind  of  restraint  or  confinement  with 
intent  to  transport  such  black  or  mulatto  person  out  of  the 
State."  2,  *'  That  no  person  or  persons  shall  in  any  manner 
attempt  to  carry  out  of  tUis  State,  or  knowingly  be  aiding  in 
carrying  out  of  this  State,  any  black  or  mulatto  person,  without 
first  taking  such  black  or  mnlatto  person  before  some  judge  or 
justice  of  the  peace  in  the  county  where  such  black  or  mulatto 
person  was  taken,  and  there,  agreeably  to  tlic  laws  of  the  United 
States'  ustablisb  by  proof  his,  her,  or  their  property  in  such," 
&c.     S,  Provides  fur  the  punisliment  of  Ofleiiders. 

1839/ — An  act  relatituj  to /^(j dives  frmu  labor  or  service 
from  Oliver  States,  37  O.  L.  43.  Curwen,  p.  533.  **  Whereas, 
the  second  section  of  the  fourth  article  of  the  Constitution  of  tlie 
United  States  declares  that  "no  person,  &c.  (reciting  it).  And 
whereas  the  laws  now  in  force  within  the  State  of  Ohio  are 
wholly  inaderpiate  to  the  ]>rotcction  pledged  by  this  provision 
of  the  Constitution  to  the  Southern  States  of  this  Union  ;  and, 
whereas  it  is  the  duty  of  those  who  reap  the  largest  measure  of 
benefits  conferred  by  the  Constitution  to  recognize  to  their  full 
extent  the  obligations  which  that  instrument  imposes;  and 
whereat  it  is  the  deliberate  conviction  of  this  General  Assembly 
that  the  Constitution  can  only  be  sustained  as  it  was  framed  by 
a  spirit  of  just  compronuse;  therefore."  Sec.  1,  Autliorizes 
judges  of  courts  of  record,  *'  or  any  justice  of  the  peace,  or  tlie 
mayor  of  any  city  or  town  corporate/'  on  appllcadon,  *fcc.,  of 
claimant,  to   bring  the  fugitive   before   a  judge  witliin   the 


'  Peck, .!.,  9  Ohio,  212:— refers  to  these  stntutos  «itd  thnt  of  1819  na  r  recog- 
nition by  the  State  of  Ohio  of  th©  power  of  C'ongrt:a!i  to  pMS  tho  act  of  1708, 
thoujl^h  that  act  is  not  here  speciftUy  mentioned. 

'  An  act  of  IHM,  concerrnnp  fiipitire^  ffom  jwtiee.  Swan,  54 «^ ;  CuTwen,  c.  26: — 
Authori/X's  juHtices  to  arrest  and  requires  them  to  g^lve  notice  ;  but  there  is  no  pro- 
Titiion  m  to  any  action  on  the  part  of  the  governor.  And  this  in  repealed  by  an  act 
of  iMrto,  OhioL.,  vol.  B7,  p.  82,  which  allows  juatices,  <fcc.,  to  commit  and  give 
Qotice  only  when  the  person  is  charged  with  an  act  which  would  have  been  pUDJah- 
able  if  c^uunitti^d  hi  Ohio. 
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cotinty  where  the  warrant  was  issued,  or  l»efore  some  State 
judge  with  certain  cautious  as  to  proving  the  official  character 
of  the  ofljcer  issuing  the  warrant;  gives  tlie  tbnn  of  warrant, 
directing  the  fugitive  to  be  brought  before,  &e.,  "to  be  dealt 
with  as  the  law  directs."  2.  Claimant  to  give  security  for 
costs.  On  proof  of  his  claim,  the  judge  to  give  a  certificate 
which  shall  be  authority  for  removing  the  fugitive,  3,  Pun- 
Jihnient  by  fine  and  imprisonment  for  hindering  officer  from 
^iirresting  or  removing  fugitive.  4.  IIow  securities  shall  be 
given  when  the  bewaring  is  postpoued  for  benefit  of  eitlxer  party. 
5.  The  judge  bliall  licar  the  case,  "  and  if  it  shall  be  proven  to 
his  satisfaction  that  tlie  ] tarty  arrested  does  owe  labor  or  service 
to  the  claimantj-'  he  shall  give  the  latter  a  certificate.  6.  Pen* 
alty  for  enticing  away  persons  owing  labor.  7.  Penalty  for  giv- 
ing a  false  certiticate  of  emancipation  to  the  fugitive  or  harbor- 
ing him.  8.  Fees,  0.  *'  It  shall  be  the  duty  of  all  olHcei-s  pro- 
ceeding under  this  act  to  recognize,  without  proof,  the  exiatenco 
of  slavery  or  involuntary  servitude  in  the  several  States  of  this 
Union,  in  which  the  same  nuiy  exist  or  be  recognized  by  law.'' 
UK  Perjury  in  such  cases  punishe^h  11.  "  If  any  person  or 
jiersous  shall  in  any  manner  attemjit  to  carry  out  of  tliis  State 
or  knowingly  be  aiding  in  carrying  out  of  this  State  any  pei'son 
without  first  obtaining  sufficient  legal  authority  for  so  doing 
according  to  the  laws  of  this  State  or  of  the  ITnitod  States, 
iixevv  person  ?o  ofl'ending  sliall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  therefor,  shall,"  *&c.  12.  Repeals 
so  Tiiuch  of  sec.  4  of  the  act  of  1804,  and  of  sec.  2  of  the  act 
of  1831,  as  is  inconsistent.  13,  That  a  trial  and  judgment 
under  the  act  of  Congress  of  1793,  or  a  trial  and  judgment 
under  the  provisions  of  this  act,  shall  be  adjudged  a  final  bar 
to  any  subsequent  proceeding  against  such  fugitive  under  the 
provisions  of  this  act. 

1843*^ — An  act  ropcaliug  the  above  act,  and  reviving  sec. 
2  of  the  act  of  1831,     41  O,  L.  13.     Curwen,  p.  924.^ 


^  The  State  law  a^a'iiii5tkidnappin{;jwem9  to  Imve  b<H>ii  dednrod  tinconstitii- 
tional,  if  applied  to  perflons  cflrryin^  iiwuy  Ph^ciiped  slare*  «ecordinpr  to  the  act*  of 
Coii{^ege,  by  the  Supreme  Court  of  Ohio,  in  1840,  restin-^  on  Pritje;^6  eauc.  Rich- 
«<leyn  t'.  Beebe,  9  Law  Reporter,  310 ;  ace  Op,  Swao,  J.j  y  Critthlitdd's  Oh.  187. 
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1849, — An  act  to  avtharize  the  estahlishment  of  separate 
schools  for  the  educaiion  of  colored  children^  and  for  other 
purposes.  47  O.  L.  p.  17.  Curwen,  c.  893.  Sec.  6.  "  The 
term  colored,  as  used  in  this  act,  shall  be  construed  as  being  of 
the  same  signification  as  the  term  '  black  or  mulatto,'  as  used 
in  former  acts."*  6.  Repeals  an  act  on  the  same  subject,  of 
1848  [Curwen,  ch.  849],  the  act  of  1804,  and  the  amending  acts, 
"  and  all  parts  of  other  acts  so  far  as  they  enforce  any  special 
disabilities  or  confer  special  privileges  on  account  of  color," 
except  certain  acts  relating  to  juries  and  to  the  relief  of  the  poor. 

1851. — A  new  Constitution.  Art.  I.  sec.  6.  "There  shall 
be  no  slavery  in  this  State,  nor  involuntary  servitude,  unless 
for  the  punishment  of  crime."  Art.  V.  sec.  1,  restricts  the 
elective  franchise  to  whites.*  Art.  IX.  sec.  1.  Militia  service 
imposed  on  whites  only. 

1857. — An  act  to  prohibit  the  confinement  of  fugitives  from 
slavery  in  the  jails  of  Ohio.  54  O.  L.  p.  170 ;  repealed  1858, 
see  55  O.  L.  p.  10,  and  an  act  of  1859,  Oh.  L.  vol.  54,  p.  158, 
requires  State  jailers  to  receive  all  persons  committed  by  the 
authority  of  the  United  States. 

.  An  act  to  prevent  slaveholding  andJcidnapping  in  Ohio. 

54  O.L.  186.  Enacts  that  a  person  bringing  another  into  the  State 
with  the  intent  "  to  hold  or  control,  or  who  shall  hold  or  control, 
or  shall  assist  in  holding  or  controlling,  directly  or  indirectly, 
within  this  State,  any  other  person  as  a  slave,"  shall  be  deemed 
guilty  of  false  imprisonment,  and  be  punishable  by  fine  and  im- 
prisonment, "  and  every  person  coming  witliin  this  State,  other- 
wise than  as  a  person  held  to  service  in  another  State,  under  the 
laws  thereof,  and  escaping  into  this  State,  shall  be  deemed  and 
held  in  all  courts  as  absolutely  free.  2.  Penalty  for  seizing 
such  person  as  a  fugitive  slave.  3.  Penalty  for  kidnapping. 
4.  "  Nothing  in  the  preceding  sections  of  this  act  shall  apply 
to  any  act  done  by  any  person  under  the  authority  of  the  Con- 

*  That  all  porsons  nearer  white  than  black  are  "  white,"  has  been  decided  in 
Jeffries  v.  Ankeny;  Thacker  t>.  Hawk,  11  Ohio  R.  872,  876;  Lane  v.  Baker,  12 
Ohio  R.  237 ;  WiUiams  v.  School  District,  Wrighf  s  R.  678,  where  Gray  v.  Ohio, 
4  Oh.,  854,  is  cited. 

■Anderson  v.  Millikin,  9  Critchfield'sOh.,  668:— That  persons  haying  a  prepon- 
derance of  white  oyer  negro  blood  are  not  excluded  from  yoting. 
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stitntion  of  the  United  Statea,  or  of  any  law  of  tlie  United 
States  made  in  pursuance  thereof."  Eepealtd  in  1858 ;  see 
So  Oh.  L,  p.  19. 

— — .  An  act  to  prevent  ydnapping.  54  0.  L.  221,  Sec. 
1.  Against  kidnapping  free  blacks.  2.  "Tljat  no  person  sliall 
kidnap  or  forcibly  or  fraudulently  caiTy  ofl*  or  decoy  out  of 
this  State  any  black  or  mulatto  person  or  persons  within 
this  State,  claimed  as  fugitives  from  service  or  labor,  or  shall 
attempt  to  kidnap  or  forcibly  or  fraudulently  carry  off  or  decoy 
out  of  this  State  any  such  black  or  mulatto  person  or  persona, 
without  first  taking  such  black  or  mulatto  person  or  persons 
before  the  court  judge  or  commissioner  of  the  proper  circuit, 
district,  or  county  having  jurisdiction  according  to  the  laws 
of  the  United  States,  in  cases  of  pei^sons  held  to  sen^ice  or  labor 
in  any  State  escaping  into  this  State,  and  there,  according  to 
the  laws  of  the  LTnited  States,  establishiug  by  proof  his  or  their 
property  in  such  person,"  3.  Punisliment  for  offending  against 
the  above  by  imprisonment  at  hai'd  labor.  4.  Repeals  the  act 
of  1831.' 

1869.— An  act,  Oh,  L.  vol.  b%,  p.  120.  Judges  of  elections 
required  to  reject  the  offered  vote  of  a  person  **  who  has  a  dis- 
tinct and  visible  admixture  of  African  bluod."* 


'  In  RiehftnJaon  tK  Beobe,  8  Wefltarn  Law  Journnl  (Sept  1846),  p.  563.  the 
plftintitf  hail  bpt-n  arrested  untler  tlie  act  of  1831  for  CArrying  away  one  B<*rry,  • 
black  man,  without  Inking  him  *'  before  any  judg^t*  or  jufttke  of  tlie  ptaee  m  said 
coonty,  and  withont  efltublishiDg-  bis  rig;bt  of  property  In  liini  a^rt'eably  to  the 
laws  of  the  United  States,  before  anyjutitice  In  said  county.*'  Wood,  C.  J.,  and 
Bttrchard,  J.,  m  the  Supreme  Court  of  Ohio,  held  that  the  warrant  showed  that 
the  person  bad  been  seized  and  removed  as  a  ^Li>'e,  and  not  as  a  freeman ;  that, 
on  rriiri:*H  •  iiat%  the  State  law  wbs  void  in  interferinij^  with  3neli  an  arrest,  ftad 
hehl  that  the  warrant  committing  the  plaintiff  was  void  on  the  face. 

*  This  is  reported  to  haTc  been  held  imeoDStvtutinnnl,  so  far  at  least  as  it  might 
ftffeirt  per^<ins  having  more  than  ouo  half  wiiite  blood,  in  the  Cuyahoga  Common 
Pleftfl,  in  the  caee  of  one  Watfton, 

No  law  expressly  antbori/ing:  the  executive  to  surrender  fugitives  frotn  joa- 
tioc,  in  accordanc  e  with  the  ron»*titution  of  the  I'nited  Stales,  Beenis  over  to  have 
heen  passed  in  Ohifv  An  act  of  Feb,  22.  1811,  To  fftwe  ike  btrnfit  ^f  ihe  ^crii  of 
heibeoj^  eofffHn,  22  Oh.  L.  HH  ( Swanks  St.  of  1854,  c.  5i),  see.  9,  declared  thai  citl- 
zenfl  sihonld  not  l>e  (»ent  out  of  the  State,  but  with  j^roviao  that  p**f?ons  charged 
with  having  comraitted  treason,  felony,  or  mlsdemennor  in  any  otber  part  of  Uie 
United  StAtea  mi^ht  be  «ent  to  the  Stale  !ia\i>ie:  jitrisdlction.  But  this  appears  to 
have  been  repealed  in  1856,  bein^^  omitted  in  the  re-enactment  of  that  year  and  of 
1858,  See  Cirrespondeneo,  liar.,  IBUO,  between  the  Governors  of  Ohio  ftlid  Ken- 
tncky,  In  cases  of  MerriJim  and  Brown. 
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Leoi6lation  of  the  State  of  Indiana. 

On  tbe  separate  organization,  in  1800,  of  that  portion  of  tlie 
Northwest  Territory  which  afterwards  became  the  State  of 
Ohio,'  the  remainder  waa  designated  the  Indiana  Territory y  in 
which  the  laws  of  the  former  Northwest  Territory  eontiQued 
with  the  guarantees  in  the  ordinance  of  1787. 

1803,  Sep.  22.  A  law  of  this  date — a  law  concerning  serv- 
ants— is  referred  to  in  the  act  next  cited/ 

1806/  2d.  Sess.  1st  Assembly,  c*  10,  cancemdng executions. 
Sec.  7.  *'  And  whereas  doubts  have  arisen  whether  the  time  of 
service  of  negroes  and  nuilattoes,  bonnd  to  service  in  this  Ter* 
ritory,  may  he  sold  on  execution  against  the  master,  Be  it  there- 
fore e?iaett'd  that  the  time  of  service  of  snch  negroes  or  mu- 
lattoes  may  be  sold  on  execution  against  the  roaster,  in  the  same 
manner  as  personal  estate,  immediately  from  which  sale  the 
said  negroes  or  mulattoes  shall  serve  the  purcliaser  or  purcha- 
sers for  the  residue  of  their  time  of  service  ;  and  the  said  pur- 
chasers and  negroes  and  mulattoes  shall  have  the  same  reme- 
dies against  each  other  as  by  the  laws  of  the  Territory  are 
mutually  given  them  in  the  several  cases  therein  mentioned, 
and  the  purcliusers  shall  be  obliged  to  fulfill  to  the  said  servants 
the  contracts  they  made  with  the  masters  as  expressed  in  the 
indenture  or  agreement  of  servitude,  and  shall,  for  want  of 
*  such  contract,  be  obliged  to  give  him  or  them  their  freedom 
due  at  the  end  of  the  time  of  service,  as  expressed  in  the  second 
section  of  a  law  of  the  Territory,  entitled  '  Law  concerning  serv- 
ants,' adopted  the  twenty -second  day  of  September,  eighteen 
hundred  aud  three.     This  act  shall  commence  and  be  in  force 

from  and  after  the  first  day  of  February  next/'    ,  c.  19, 

An  act  c^yncerning  servants  and  slaves  enacts  that  servants  and 

^  See  act  of  Congress  of  May  7, 1 800,  anfe,  p.  11 0  n.  8,  Sec.  4 .  PrOTides  for  ft  gen- 
eral aHdenibly.  as  bjlW  net  Utt  the  Efovurnmeiituf  the  Northwest  Territory^  when- 
ever itshiiU  li«  "tho  wish  of  A  majority  af  the  freehold  ere.**  The  elective  fran- 
chia«  is  not  6xed. 

*  Comtdiua  v,  Q>heii,  Brft««6»  93.  An  iodentiire  signed,  in  1804,  by  the  negro 
alofie,  that  is,  not  bt^fore  Uie  clerk  cjf  the  county  court,  held  void. 

*  Jiin,  11*  18U6.  Ana<t  to  divide  the  Indiana  Territoiy  into  tv^  9tparat«^  ffin*etn- 
wmU,  11-  U.  S.  Stat,  309,  3  B.  tk  D..  (132 1 — Sepftrates  the  Indinna  Territory  from 
the  Michigan  Territory  by  thtf  present  boundary  between  the  States  iKfftring 
those  names. 
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slaves  sball  Imve  passes,  sliull  not.  wander  about,  and  furbids  j 
harl>oring  tlium,  under  penalty, 

1807,  Sep.  17.  An  act  Jar  the  Introduction  of  negroes  and\ 
mulat^oes  into  this  Territory,'   Ttrr.  laws  1807'-8, 423,  See.  1 J 
Provkles  '*  Tliat  it  slmll  and  may  be  lawful  for  any  person  being  ' 
the  owner  or  possessor  of  any  negroes  or  nmlattoes  of  and 
above  tbe  age  of  fifteen  years  and  owing  service  and  labor  as 
slaves  in  any  of  the  States  or  Territories  of  the  United  States  ; 
or  for  any  citizens  of  the  said  States  or  Territories  purchasing  ^ 
the  same  to  bring  the  said  negroes  and  mnlattoes  into  tliis  Ter- 
ritory."    2,  "The  owners  or  possessors  of  any  ne^oes  or  inu- 
lattoes  as  aforesaid,  and  bringing  the  same  into  this  Tern  tor}-, 
shall  within  thirty  days  after  such  removal  go  with  the  same 
before  the  clerk  of  court  of  common  pleas  of  proper  countyJ 
and  in  presence  of  said  clerk  the  said  owner  or  possessor  shalU 
dctertnine  and  agree  to  and  with  his  or  her  negro  or  mnlatto  ' 
upon  the  term  of  years  which  the  said  negro  or  mulatto  will  j 
and  sliall  serve  his  or  her  said  owner  or  possessor/' and  tliel 
cderk  slmll  make  a  record,     3.  *'  If  any  negro  or  mulatto  re- 1 
moved  into  this  TerriU^ry  as  aforesaid,  shall  reftise  to  serve  hial 
or  her  owner  as  aforesaid,  it  shall  and  may  be  lawful  for  suchj 
person  within  sixty  days  thereafter  to  remove  the  said  negro  or^ 
mulatto  to  any  place  [to]  which,  by  the  laws  of  the  Unit 
States  or  Territory  from  whence  such  owner  or  posseitsor  inajl 
Piave  come]  or  shall  be  authorized  to  remove  the  same/**   (Aa 
quoteil  in  Phoebe  n  Jay,  Breese  HI.  R,  20S.)     4,  An  owner 
failing  to  act  as  re«|Tiired  in  the  preceding  sections  should 
forfeit  all  claim  and  right  to  the  service  of  such  negro  ori 


*  The  tciTitoriri  goTeraiaeut  from  lim*  to  tizne  meinorUlixfd  Ocmgress  for  Ihe 
purpoaB  of  modifyukg  tfa«  ordifijace  of  1787^  eo  u  to  tSlam  the  teraporarr  iiitro- 
daetko  of  •Ict«s  bom  witliiii  the  United  Sl«ie&  A  oanmiictee  of  the  VUtom  of 
RiytjOBnUttioi^  John  lUadolph^  ChMraiBa,  Rfiorted,  March  %  180S,  wArmtmAx* 
1  Am.  SUte  Pap^rsw  PtsbUc  Lands,  |k.  14<i.  A  coBwnlltfr  of  the  ■uoa  body,  F4i 
IT.  tSiH.  rraoTteti  a  n?^latic»a  fmroinB^  the  petHioo  with  oertabi  lirohationa 
1  Aou  Stale  npers  Mi»c.  3S7.  A  similar  report  made  Feb.  14. 1806.  Ibid.  4fta. 
To  awithcr  r«aolTe  of  the  terntorid  kglalatitrcv  lb.  467,  a  eonmiti^ 
It  FeK,  1807.  repotted  fimiraUv.  Ik  47t.  To  a  HBaarreadvo  a  oosvnittee  of 
the  Senate.  Not.  U,  180T»  lepartMl  Adrendj.    Ibi  484. 

'  In  Rankin  e.LydSa(182)aK  1  A.  IL  Mainhall,  46«,  bdd  llwt  if  brai^l 
lo  KitttBefy  the  Atc  la  tiiete  catitled  to  fretdcm. 
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mulatto,  5.  "  Declares  that  any  person  removing  into  tliis 
Territory  and  being  the  owner  or  possessor  of  any  negro  or  mu- 
latto as  aforesaid,  nnrler  the  age  of  fifteen  years ;  or  if  any  per- 
son shall  hereafter  ac(|uire  a  property  in  any  negro  or  mulatto 
under  the  age  aforesaid  and  who  shall  bring  them  into  this 
Territory,  it  shall  and  may  be  lawful  for  such  person,  owner  or 
possessor  to  hold  the  said  negro  to  service  or  labor,  the  males 
until  they  arrive  at  the  age  of  thirty-five,  and  females  until  they 
arrive  at  the  age  of  thirty-two  years."  Sec.  (5.  Proviiles  that 
any  person  removing  any  negro  or  mulatto  into  this  Territory 
under  the  authority  of  the  preceding  sections,  it  shall  be  in- 
cumbent on  such  person  within  thirty  days  thereafter  to  regis- 
ter the  name  and  age  of  such  negro  or  mulatto  with  the  clerk 
of  the  court  of  common  pleas  for  the  proper  county,  8.  Re- 
quires  new  registry  on  removal  to  anotlier  county.  8,  9.  Pen- 
alties by  fine  for  breach  of  this  act.  10.  Clerk  to  take  security 
that  negro  be  not  chargeable  when  his  term  expires,  1^*  Fees. 
13.  That  'Hhe  children  born  in  said  Territory  of  a  pai*ent  of 
color  owing  service  or  labor,  by  indenture  according  to  law, 
should  serve  the  master  or  mistress  of  such  parent,  the  males 
until  the  age  of  thirty  and  the  leuiales  until  the  age  of  twenty- 
eight  years/ '  (As  quoted  in  Boon  v,  Juliet,  183fl,  1  Scammon, 
258.)  14,  That  an  act  respecting  apprentices  misused  by  their 
master  or  mistress  should  apply  to  sucli  children.*     (See  the 


*Ph(ebj*  w  Jav  (lS28),BreeRe  Ul  R,  208,  Opinion  of  the  court,  Lockwood,  J.: — 
"  If  the  only  question  to  be  decided  was  wh*^tlu»r  this  Isvw  of  tlie  Tcrrit-rjry  of  IIW- 
f    '  '  ■  f  •hI  with  tlit»  Ordiimnco.  I  mhoitld  liavc  no  hc'«it«tion  in  any itig  tUnt  It  dUh 

fi  bo  conceived  further  from  the  trtitb.tbAM  the  iden  tbiit  there  could  he 
1  V  contract  between  the  negro  and  bis  master.    The  law  authorizes  the 

r  ;     Irinj^  his  slave  hpre  and  take  bitii  bef  >re  tbe  elerk,  and  if  the  negro  will 

III  ^  :i-r  '  ti»  llieterma  proposed  by  the  master^  be  is  nnthurized  to  reruovi^  him  to 
hifl  origiuid  place  of  servittide.  I  CDiiceive  that  it  would  be  an  insult  to  coimnon 
B^Twe  to  contend  that  the  nejE^o  under  tb*j  circumstances  in  which  be  waa  placed 
had  any  free  ftg«ney.  The  only  chu\ce  jc:iveTi  bira,  waa  a  choice  of  evils.  Oo  either 
hand,  iervitode  waa  to  be  Ms  lot.  The  terms  proposed  were,  slavery  for  a  period 
of  years,  generally  cxtendinpjheyfmd  the  probable  duration  of  his  life,  ©r  a  rwturu 
trj  perjietual  alavery  in  the  flooe  from  whence  he  was  brought.  Tbe  indenturing 
was,  in  effect,  an  involuntary  sfrvitude  for  a  period  of  years,  and  wad  void,  being  in 
Tiolali<m  of  the  Ordinance,  and  bad  the  plaintiff  asserted  her  right  to  freedom,  pre- 
vious to  tbe  adoption  of  the  C<*nstilntion  of  thia  State,  she  would,  in  my  opinion, 
have  been  entitled  to  it,"  Tliia  caae  recoiapiized  and  approved  in  Boon  ik  Juliet,  I 
Scammon,  258 ;  and  Snrab  v.  Borders,  4  ib»  345, 
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statute  cited  in  Rankin  v,  Lydia,  2  A.  K,  MarsbalFs  Ky,  467; 
,  and  in  Jarrot  v.  Jarrot,  2  Gilman  19.)    This  act  was  repealed 

in  1810. 

1807,*  Sept  17,  An  act  concerning  exe^^uUona,  1  Rev, 
Code  of  1807,  p.  188.  Sec.  7  reciter,  *'  And  whereas  doubts 
liave  arisen  whether  the  time  of  service  of  negroes  and  mulat- 
toes,  bound  in  this  terrisory,  may  be  sold  under  execution,'* it 
was  therefore  enacted  '*  that  the  time  of  eenrice  of  such  ne- 
groes and  raolattoes  may  be  sold  on  execution,''  &c. . 

"  on  die  same  day  an  act  was  passed  subjecting  '  bound  serv- 
ants' with  a  variety  of  personal  property  to  taxation.  By 
the  third  section  of  the  act  cmicerning  servanUy  passed  also 
on  the  17th  Sept.,  1807  [2  Kev.  Code  of  1807,  p*  647 J,  the 
benefit  of  the  contract  of  service  may  be  assigjied  by  the  mas- 
ter  with  the  consent  of  the  servant,  and  shall  pass  to  the  execu- 
tors, a^lininistrators,  and  legatees  of  the  master."  * 

1810,'  Dec.  14.  3d.  Assembly,  let.  Sesa.  c.  28.  An  a€i  to 
tipeal  an  act  entitled  an  act  for  the  inti'^dt^tion  of  ncpws 
and  mulati^}e8  into  this  Tertitory^  atidfor  other  purj^ose^!.  Sec 
1,  Repeals  the  act  of  1807.  3.  That  if  any  person  or  persons 
shall  attempt  to  remove  irom  this  Territory,  or  shall  aid  or 
assist  in  removing  any  negro  or  mulatto  perpon  or  persons, 
without  fii"st  proving  before  one  of  the  judges  of  the  court  of 
Common  Pleas,  or  justice  of  the  peace,  who  shall  give  a  cer- 
tificate tlita-eof,  to  be  filed  in  the  clerk's  office  in  the  county 
wherein  such  proof  shall  he  made,  that  he  or  she  or  they  are 
legally  entitled  so  to  do,  according  to  the  laws  of  the  United 
States  and  of  this  Territory/'  such  shall  **pay  a  fine  i>f  $1000, 
be  liable  to  an  act  by  tlie  party  aggrieved,  and  be  disqualified 


: 


»  An  act  of  Conpoii  of  Feb,  27,  1808,  11.  IT.  8.  Stftt,  469.  Urn  I  ta  tho  elective 
franchise  to  free  white  male*.  Otht^r  act*  of  Coogresa  oo  electoral  law»  Feb,  27, 
1809,  ib.  625 ;  March  4,  1814,  IIL  U.  S.  SUt.,  103. 

•  Thia  citation  ia  from  Nance  i',  Howard.  Breese.  184,  where  it  iswid: — "  Tlus 
flection,  t«ken  in  connection  inith  ita  preamble,  must  be  considered  n»  declaratory 
of  what  the  law  waa  rather  than  introductory  of  a  new  nile/*  But  it  ujuat  be 
noticed  it  waa  sUU  6,  projjeTt}^  creRted  by  positive  etinijtuieut  See  /»o«l,  law  of 
1827,  Jan.  i4. 

■  Feb.  S,  180t).  An  art  for  dividing  the  Indiana  Territorp  into  ttm  ittnaraU  ffov^rm^ 
ffunU,  II,  U.S.  Stat.,  RU,  4  R  tt  I>.  198,  separates  the 'Indiana  Territory  from 
theIl[iDi>ia  Territorj^  by  thepreficnt  boundsry  belweeo  the  Statea  of  theee  i 
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from  holding  office.  3.  Repeals  sec.  1  of  An  act  concerning 
aermnU  of  color  {Qtiery^  the  act  of  1803  ?),  eaviiig,  however, 
to  sucli  persons  as  may  heretofore  have  executed  indentures  of 
servitude,  their  right  under  the  same,  and  their  master  hig 
remedy  thereon. 

1816,— First  Constitution  of  Indiana/  Art.  I.  Bill  of 
Riglits.  Sec.  1.  '^That  all  men  are  horn  equally  free  and  in- 
dependent, and  have  certain  natural,  inherent  and  unalienable 
riglits,"  &c.  The  franchises  are  not  limited  to  freemen.  Art. 
VIIL J  providing  for  amendments:  *'But  as  the  holditig  any 
part  of  the  human  creation  in  slavery  or  involuntary  servitude 
can  only  originate  lu  usurpation  and  tyranny,  no  alteration  of 
this  Constitution  shall  ever  take  place,  so  as  to  introduce  slav- 
ery or  involuntary  servitude  in  this  State,  otherwise  than  for 
the  punishment  of  crimes  whereof  the  party  shall  have  been  duly 
convicted,'*  Art.  XL  Sec.  7.  "  There  shall  be  neither  slavery  nor 
involuntary  servitude  in  this  State  otherwise  than  for  the  pun- 
ishment of  crimes  whereof  the  party  shall  have  been  duly 
convicted*  Nor  shall  any  indenture  of  any  negro  or  mulatto 
hereafter  made  and  executed  out  of  the  bounds  of  this  State 
be  of  any  validity  within  tliia  State.*' ' 

IB  16,  c,  24.  An  act  t^y  prevent  man-Hmling.    Sec.  1,  de- 


'  April  19;  1816,  An  act  to  enahh  the  people  of  Indiana  Territory/ 1^  /ortn  a 
Conti'tiiiion  and  State  if  otwrmnent^  and  for  the  admiiutian  of  such  Stutr  into  thti  Unwn 
en  a  footing  with  the  orifjiuat  Sttfies,  111,  U.  S,  St.  289,  6  11  <t  D,  66.  Sec.  *S,  "  AH 
male  citizens  of  the  L^altfld  States  of  ftiU  fl^^  who  have  reaided/'  <&c..  are  quali- 
fied to  vote.  4,  Enabling  a  conveDtion  choiwii  under  tliia  act  to  fynii  a  Consititu- 
tion  and  State  government ;  witii  proviso  that  it  bo  republican,  and  not  repug- 
nant ti>  the  ordiiixince  of  July  Vi,  1787.  Fomi&l  aceeptance  by  the  Convt-iitioo  of 
the  proposiliona  of  Con^e8«.  June  26,  1810;  Rev.  L.  of  liid.  p,  37.  Dtn;.  II, 
1816,  Joint  Re»olntion  adnilttini;  Indiana  aa  one  of  the  United  Stutes ;  III.  U.  S» 
SUt.  3^9.  6  B,  A  D.  248.  March  3.  ISn.  An  act  to  provide  for  the  due  execu- 
tion of  the  laws  of  the  United  Statea  within  tho  State  of  Indiana.  III.  U.  S. 
Stat  S90. 

*  That  this  entirely  prohibited  the  condition  of  inyolnntary  lervitude;  State  p. 
Lnaelle  (1820),  I  Bhickf  Ind.,  6L  Mary  Clark'a  (a  woman  of  color)  case  (1821), 
1  Black f.  In d.  K.  122,  J/^n/:— "  A  free  woman  of  color,  above  21  years  of  age, 
bound  herself  by  indenture  in  thin  State  for  a  rahiable  eoDfiideratiun.  to  serve 
the  obllf^ree  ofi  a  menial  servant  for  20  years.  Helrl,  that  a  specific  performance 
of  the  contract  could  not  be  enforced,  and  that  upon  hnbeaa  cor|»Ufi  she  had  a  ri^j^ht 
to  be  dtaeharged  from  euatody,"  "  .Application  to  be  dlachar^d  on  habeas  corfiuB 
proroa  the  service  to  be  involunbiry  within  the  meaning  of  the  Conatitntion,'* 
"  An  indenture  escecuted  out  of  this  Stjite  by  a  necrro^  or  mulatto  m  void,  and  cjui 
neither  be  epecifically  enforced  nor  made  the  foimdrttion  of  an  action  for  damages."* 
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fining  tlie  crime,— taking  **  out  of  the  State  under  any  pre- 
tence whatsoeverj  witliont  establishing  bis,  ber,  or  tlieir  claims 
according  to  the  laws  of  this  State,  or  of  the  United  States." 
2.  Penalty  therefor.  3.  Persons  claiming  the  service  of  an- 
other shall  apply  to  a  judge  or  juBtiec  of  the  peace  for  a  war- 
rant to  arrest.  The  judge  or  justice  Bball  hear  and  examine, 
'*  and  if,  in  the  opinion  of  said  judge  or  justice  of  the  peace, 
the  plaintifl^'a  claim  be  well  founded,  he  shall  recognize  such 
person  or  persons  so  claimed  to  appear  at  the  next  term  of  the 
circuit  court,  in  and  for  said  county,  wliere  he,  she^  or  they 
shall  have  a  fair  and  impartial  trial  by  a  jury  of  said  county ; 
and  if  on  trial  as  aforesaid  the  verdict  and  judgment  shall  go 
against"  the  person  claimed,  the  judge  shall  give  the  claimant 
**  a  certificate  authorizing  such  claimant  to  carry  him,  or  her,  or 
them  out  of  the  State."  4.  Penalty  for  giving  to  fugitive 
slaves  false  certiticates  of  emancipation.  5.  Penalty  for  har- 
boring or  encouraging  slaves  held  in  other  States  to  desert,  or 
for  using  violence  or  encouraging  slaves  to  resist  after  certifi- 
cate given  to  the  claimant*  This  is  amended  by  lB18j  c.  7, 
increasing  punishment  by  whipjiing,  and  expediting  the  jury 
trial. 

1817,  c.  3.  An  act  relative  to  the  practice  of  .the  courts. 
Sec.  52.  "No  negro,  mulatto,  or  Indian  shall  l)c  a  witness, 
except  in  pleas  of  the  State  against  negroes,  nmlattoes,  or  In- 
dians, or  in  civil  cases  where  negroes,  mulattoes,  or  Indians 
alone  shall  be  parties.  53.  "  Every  person  other  than  a  negro, 
of  whose  grandfathers  or  grandmothers  any  one  is  or  shall  have 
been  a  negro,  though  his  otlier  progenitors  may  have  been 
white,  shall  be  deemed  a  mulatto,  and  so  every  person  who 
shall  have  ouc-foiirth  part  or  more  of  negro  blood."  Ke- 
enacted  in  1B31,  R.  S.  c.  78,  §  87,  — — ,  c*  5.  An  act  relating 
to  crimes.  Sec.  59.  Penalty  for  sexual  intercourse  between 
white  and  black  persons,  "  and  jt  shall  not  be  lawful  for  any 
white  person  to  intermarry  with  any  negro  in  this  State."'  1  K. 
S,  361, — with  one  having  **  one  eighth  or  more  negro  blood/' 

1819,  March  22,  and  182B,  Feb.  17.  Execution  laws  pro- 
vide that  the  time  of  service  of  negroes  or  mulattoes  may  be 
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sold  on  execution  against  the  master  in  tlie  same  manner  as 
personal  estate ;  immediately  from  %vliicli  sale  tlie  said  negroes  or 
mnlattoes  shall  serve  the  purchaser  or  purchasers  for  the  residue 
of  their  time  of  service.^'  Brecsc,  185,  citing  Laws  of  1819,  p. 
ISl,  sec.  13;  of  1S23,  p,  1T3,  sec.  9:  Judge  Loekwood  tliero 
adds, ''  There  is,  however,  no  sucli  provision  in  the  act  relative 
to  executions  passed  Jan.  17, 1S25  (Laws  of  1823,  p,  151),  and 
which  act  repeals  all  former  acts ;  and  hence  it  is  argued  that 
tlie  legislature  intended  in  future  that  registered  servants  should 
not  be  subject  to  seizure  and  sale  on  execution."  The  judge, 
bowever,  held  the  statute  only  declaratory. 

1824,  Jan.  2:2/  ^1^  aH  relative  to  fugitives  frmn  lahor. 
Sec.  1.  Claimant  may  have  warrant  to  arrest  and  bring  the  fugi- 
tive before  a  circuit  judge  or  justice  of  the  peace.  2.  Tlie  judge 
is  to  decide  on  tlie  proofs  in  a  summary  way :  prmnso^  that 
either  party  may  appeal,  paying  costs  of  trial  and  security  on 
appeal ;  imd  the  alleged  fugitive  nmst  swear  that  be  does  not 
owe  labor  or  service.  3.  The  trial  shall  then  be  before  a  jury.' 
lie-enacted  in  R.  L.  of  1831,  eh.  43,  and  R.  8.  of  1838,  c.  4G. 
(The  next  chapter  in  the  same  collection  is  the  act  of  Congrees 
of  17^3,  introduced  without  note  or  conimerit  under  the  title, 
"Act  of  Congress.")  No  law  with  this  title  appears  in  thcR. 
8,  of  1852,  which  contains  the  act  of  Congress  of  1850, 1  R.  S, 
532. 

1827,  Jan,  24.  An  act  conoe-tming  attachmmUs*  Authority 
is  given  to  the  sheriff  when  he  "  shall  serve  an  attachment  on 
Javes  or  indentured  or  registered  colored  servants,  or  horses, 
battle,  or  live  stock,'*  to  provide  sustenance  for  the  support  of 

such  slaves,  etc.,  until,  &c.    ,  Feb*  10.     A  revenue  law: 

authorizes  levying  a  tax  on  town  lots,  horses,  cattle,  carriages, 

*  An  act  mtthorixinfj  tlie  atrtnting  and  *ecurhp  fufptitrjn  frfnm  JuJtticr,  of  Jan. 
22,  1824,  gives  judges  of  the  Supreme  or  Circuit  Court  and  lustici'F  of  the  pruce 
aiiihorifcv  to  arrest,  htvir  proofs,  and  coriirait  thi^  fiigiiivi?,  ond  if  he  is  por5?ut'd  Ity 
II  Bherilt.  Ac,  to  g:ive  him  a  warrant,  which  shHll  be  iiuthority  to  reiaovo  the  fugi- 
tive, H,  L.  of  1881,  ih.  42;  R.  L.  of  1838,  c.  45;  R.  8,  of"  1843,  p.  1030.  In 
l>e^nt  V.  Michflel  (1850),  2  Cflrter,  896»  %h\s  U  held  uncongtitutiontil  on  the 
authonty  of  Priifg-'fl  eiipe.     It  does  not  ftpf»ear  in  K,  S,  of  1862. 

*  Thm  stAtute  held  uticonKtitutionrtl  in  Grave*)  v.  the  Stiit<»(l849),  1  Carter,  M8, 
S.  C.  .Smith's  huh  R.  2rj8,  tio  ihe  authority  of  rri^'fi  case.  And  in  Ikmnell  r.  The 
State  (lti52),  3  Forter'fl  Ind.  E.  481,  on  a  convietlou  under  the  Stntti  law,  R.  8.  of 
184J$^  di,  ^}^*%  Hd,  for  aullnj^  slave  to  eaeape  and  concealing,  euch  State  legislju 
tion  was  held  void  on  tbo  guthority  of  Prigg^a  cose, 
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&c.,  aiul  '^  on  slaves  and  indentured  or  registered  negro  or  mu^ 
ktto  Bcrvjiiits/'    See  Nfinco  v.  Iloward  (1828),  1  Breese,  185,^^ 
citirii;Rc%^enue  laws  of  1S27,  p.  331. 

1831. — An  !ict  relative  to  crimes,  &c.     Sec.  12.  On  kid-  \ 
napping,   declares  every  person  guilty  of  tins  crime  who  sliall 
remove  another  out  of  this  State  "  "without  having  first  estal> 
lialied  a  cluirn  upon  the  services  of  such  person  or  persons,  ac- 
cording to  the  laws  of  tins  State  or  of  the  United  States.'^     R. 

L.  of  1S38,  c.  26  ;  2  R  S.  of  1852,  p.  -100.     .  An  act  eon- J 

ccrning  free  negroes  and  mnlattoes,  servants  and  slaves.     Rev.| 
S.  c.  66.     See,  1.  Negroes  and  mnlattoes  emigi'ating  into  thei 
State  Bliall  give  hond,  &c.     2.  In  failure  of  this  i?ucb  negro, 
etc.,  may  be  hired  out  and  the  proceeds  applied  to  his  benefit, 
or  removed  from  the  State  under  the  poor  law,'     3.  Penalty 
for  committing  eiicli  witliout  autliority.     4.  Penalty  for  bar-* 
boring  sncli  who  have  not  given  bond.     5.  "  Tliat  the  right  ofi 
any  persons  to  pass  through  this  State,  with  his,  her,  or  thei; 
negi'oes  or  mnlattoes,  servant  or  nervants  when  enn'grating  or' 
traveling  to  any  other  State  or  tenitory  or  country,  making  no 
unnecessary  delay,  is  hereljy  declared  and  secured.'"    Ee-en- 
acted  in  1S3S.     E.  S.  e,  73.     All  the  above  acts  seem  to  have 
been  repealed  by  the  general  repealing  act,  June  18,  1852,  ch. 
92  of  KS.  of  1852.  f 

1851,— A  new  Constitntion.     Art.  L  A  Bill  of  Rights  like 
that  in  the  fonnur  Constitution,  including  the  prohibition  of 


'  See  ante,  law  of  1807,  In  t!i3a  cjwe,  Lockwood  J«,  said,  Breese,  184^  "  Th«»e 
fhrei.'  Airtij  lire  all  the  stntiitesthal  liave  bpen  found,  puiisetl  by  the  tcrrUorUl  te^il«- 
turts  [ie,  aU  that  defimj  the  miUin*  of  ihiti  kind  of  property  |.  These  net*  cafi  be«r 
no  other  coostrQctUm  than  that  tVie  legislature  conaidert'd  this  description  of  »erT- 
Hints  art  property,  fur  they  reiidert?d  them  Hallo  to  Bale  on  execution,  to  be  ai 
signed  by  their  ma^^tera  with  their  t_o  use  tit.  to  pa^^s  to  L'XpentDr?^,  AiimiDifltatursfincI 
legate**,  and  to  taxation."  Tlie  eotirt  ftjan"t'p  that  a  poll-tax  is  inhibited  hy  see,  tfO 
art,  2  of  the  Const  itiititKi  of  ni,,  adding,  **  The  le^ehiture,  however,  it  will  be  seen, 
by  exariiinlnj^  tlii*ir  several;  neta  relative  to  reveoiie,  have  invariably  taxed  servants, 
not  by  poll,  but '  by  valuation,'  ^  Compare  ante,  voU  I.  p.  230,  iiote.  The  court 
rely  aim*  oti  8able  r.  Uiteheoek.  2  Johoa.  Cases,  7SJ,  ante,  p.  53,  note. 

»  Held  n<it  uneoDstitutioual  in  State  v.  Cooper  (1839),  6  Blaekt  Ind.  258;  B«p- 
tigter.  the  State,  ib.  28:i. 

*  The  right  had  been  affirmed  In  the  eaeeof  Sewell'i  slavea  by  Jiid^e  Morris  m 
1S29,  see  3  Am.  Jurist  (1st  Reries)»  404.  W^ieii  skvcs  have  Ikm'H  emaneiput«d  by  « 
willdipceting^  to  carry  them  t^  a  State  which,  like  Indiana,  prohihits  their  eomi'ii^, 
a  question  arises,  and  whether  rvj?re«  applies.  A  eawe  (►f  thia  nature  has  oct:urred, 
ex.  of  Bledsoe  v,  LaPorce,  in  the  supenop  court  of  Putnam  eoanty,  Georgia, 
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daverj  in  art.  XL  eec,  7  of  the  former,  but  without  the  phra- 
^  geology  of  art,  VIII.     Art.  IL  sec.  2.  Limits  tlie  right  of  voting 
to  *' white  male  citizens  of  the  United  States,"     5.  *' No  negro 
oruitilatta  shall  have  Uae  right  of  guffrage/'     Art.  XIL  sec.  1. 
**The  militia  shall  consist  of  all  able-bodied  white  male  persons, 
Lllffween/'  &c.     Art.  XIIL  see.  1.  ''  No  negro  or  miilattu  sliall 
time  into,  or  settle  in  the  State  after  tlie  adoption  of  tins  Coii- 
etitiitioiL    2.  All  contracts  made  with  any  negro  or  mulatto 
coming  into  the  State  contrary  to  the  loregoiTig  section  hhall 
l)i^  vaid ;   and  any  person  who  shall  employ  such  negro  or  mu- 
latto or  encourage  him  to  remain  in  the  State  shall  be  fined  not 
Ip  tlian  ten,  nor  more  than  five  liundred  dollars.     3.  All  fines 
ikuthmay  be  collected  for  a  violation  of  tlie  provisions  of  this 
article,  or  of  any  law  hereafter  passed  for  the  purpose  of  carry- 
ing the  same  into  execution,  shall  be  set  apart  and  appropriated 
for  tlie  colonization  of  such  negroes  and  muhittoes  and  their  de- 
icendants  as  may  be  in  the  State  at  tlie  adoption  of  this  Consti- 
tution and  may  bo  willing  to  emigrate,     4.  The  general  assem- 
bly uliall  j>as.«  laws  to  carry  out  tlje  provisions  of  this  article.'"' 
1852,  Mar.  5.  An  act  concerning  tuarriages.     II,  *S.  ch,  57. 
Sec.  1.  Declares  void  a  marriage  '^  w  hen  one  of  the  parties  is 
I  vliite  pers<'m  and  tlie  other  possessed  of  onu  eiglith  or  more 

of  negro  blood."    .  Ap.  28.  An  act  providing  for  the  eolo- 

aLcab'oa  of  negroes  and  nmlattoes  and  their  descendants  in 
AfricA,    R-  S,e,  IS*     Amending  are  Bess.  L.  1853,  e.  U) ;  1S55, 

c  3S,    ,  June  18,   An  actio  tififorce  the  IWi  article  of  the 

CmHttfiiim.  K  S.  of  1852,  e.  74.  See.  L  Tliat  it  shall  not 
•k  lawful  for  any  negro  or  mulatto  to  come  into,  settle  in,  or 
keome  an  inhabitant.  2-5.  On  the  registry  of  free  negroes. 
W.  Annulling  contracts  made  with  such,  7-9.  Penalties  for 
ttftmragtfig  such  to  come,  and  for  such  eouiiug," 

1853,  Sess.  L.  c.  42.  jiu  act  fo prohibit  the  evidence  of  In- 
dkn$  and  persons  having  one  eiyhth  f>r  pior^  of  n^<fro  hkmd^  in 
^C(m$  where  tchit^  persons  are  parties  in  interest. 


•^tt^  subrailttMl  to  ft  ToU>  of  the  elettors,  fl»*1  tlie?  thJrtct^cth 


«!'»' 


'ping  the  eiciHrii tire  to  deli r«r  tip  fugitires  from  j  11  atiee 
i^ptirv  to  iivTe  bcrn  |p«a««d. 
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§561,    Leoislation  of  thk  Statk  of  Illinois. 

Oa  the  separate  orgauizatioTi,  in  1809,  of  that  portion  of  In- 
diana Temtory  which  afterwards  hecaino  the  State  of  Indiana, 
the  pfe-existing  hiws  of  the  ohl  Indiana  Territory  continned  in 
the  westcm  portion,  then  known  as  the  Territory  of  Illinois/  on 
the  mere  principle  of  tlie  continuation  of  laws,  and  in  1812, 
Dec.  13,  by  the  territorial  legislature  it  was  enacted  that  "all 
laws  passed  hy  the  legislature  of  Indiana  Territory  which  were 
in  force  on  the  first  day  of  March,  1809,  In  that  Territory,  that 
are  of  a  general  nature  and  not  local  to  Indiana  Territory,  and 
which  are  not  repealed  hy  the  governor  and  judges  of  the  Illi- 
nois Territory,  arc  hereby  declared  to  be  in  full  force  in  this 
Territory,-'     (See  Hays  v.  Borders,  I  Gilnian  46,y 

1818.— First  Constitution  of  the  State  of  Illinois.*  Art.  II. 
eec.  27.  Limits  the  elective  franchise  to  "free  white"  persons. 
Art.  V.  sec.  1.  Excepts  "  negroes,  mulattoeSy  and  Indians"  from 
the  tuilitia  of  the  State.  Art.  VI.  sec*  1.  "  Neither  slavery 
nor  involuntary  servitude  shall  hereafter  he  introduced  into 
this  State  otherwise  than  for  the  punishment  of  cnmes  whereof 
the  party  shall  have  been  duly  convicted;  nor  sliall  any  male 
person  arrived  at  the  age  of  twenty-one  years,  nor  female  per- 
son arrived  at  the  age  of  eighteen  years,  lie  held  to  serve  any 
person  as  a  servant  nn<lcr  any  indenture  hereafter  made  unless 
such  person  shall  enter  into  such  indenture  while  in  a  state  of 
perfect  freedom  and  on  a  condition  of  a  bona  fide  consideration 
received  or  to  be  received  for  their  service.     Xor  shall  any  in- 


*  The  act  of  Feb.  3, 1 S09  (itnte,  p.  1 2fi,  note  Z).  Sec.  2.  Provklee  for  a  territoruJ 
gt>T€f nmeot  in  the  lllinob  like  tb*t  *if  the  Northwest  Territory  under  the  OrditiaDt?e 
of  n87»  and  the  act  of  Aa^.  7,  1789,  imd  secures  to  the  inlmVjitjmtfi  the  odviiiit«g«fl 
of  that  Ordinnnce.     The  utt  of  May  20,  1812.  An  act  to  exUnd  the  right  of  imf- 

J'ragf  in  the  lUiHoi.f  Trt-riton/  aud  for  otluw  purpoM-M,  11.  8tat  U.  i^.  741 ;  4  B.  tk  D. 
435,  eet*.  1,  limits  ftuffm^e  to  free' white  male  persona. 

*  Neja^twa  hud  been  held  in  MliiTery  hy  the  Freneh  settler*.  A  law  of  Tir^inia. 
of  177^  (^  lien,  p.  &52),  recited  conquest  of  th<*  country  by  the  State,  and  provided 
for  government  of  a  county  there,  nnmed  Dlinuie.  It  hns  been  elaimi^d  that  the 
slavery  of  the  "  Fretieb  ue^i'oea"  and  their  descctidantni  could  not  be  abolished 
either  by  Con^re^  f»r  the  J^tate  of  IllinoiB,  by  reason  of  the  jitipniation  uf  Virginia 
in  her  cession  to  th*?  rnited  Stateejthnt  the  "  titlea  and  posi«ey«ii on s^  rights  and  lib- 
erties" uf  the  inhftbitnntH  should  he  gimranteed.  See  Jarrot  it.  Jarrut  (18*16),  2  Gil- 
man,  S-lO,  with  tb-  cases  cited  where  the  doctrine  is  rejected, 

*  Adopted  by  convention  An^,  2H.  It  refers  to  An  act  to  enable  tht  peopie  of 
ths  lUimm  Ttrriiorjf  (f>fvrm  a  Ctrnxtituilfyn  and  State  Om*orHmtnt^  and  for  ihr  *td- 
mimtfn  of  tmeh  Staie  into  the  Union  on  an  equal  footing  with  tht  orii/inal  8ta(c4.  UL 
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deature  of  ajiy  negro  or  iimlatto  hereafter  made  and  executed 
)iit  of  tbis  State,  or,  if  made  in  tliis  State,  wliere  the  term  of 
Ifier^ice  exeeeds  one  year,  be  of  the  least  validity,  exeept  those 
Igi veil  ill  cases  of  apprenticeship."    2.  *'No  person  hound  to 
ifiervicG  or  labor  in  any  other  State  eh  all  be  hired  to  labor  in 
jthis  State,  except  within  the  tract  reserved  tor  tlie  salt  works 
[jiear  Shawnee  Town  ;  nor  feven  at  that  place  for  a  longer  pericKl 
I  than  one  year  at  anyone  time;  nor  shall  it  be  allowed  there 
lafter  the  year  one  thoueand  eight  Imndred  and  twenty-five. 
'Any  violation  of  thh  article  shall  efteot  the  emaneipation  of 
such  pei*son  from  hie  obligation  to  ^erviee."    3,  **  Each  and 
» every  j>erson  who  has  been  hound  to  service  by  conti*act  or  in- 
denture in  virtue  of  the  laws  of  the  Illinoift  Territory  heretofore 
^existing  and  in  conformity  with  the  provisions  of  the  same 
Ivithout  fraud  or  collusion,  sliall  be  held  to  a  specific  ivcrforni* 
Bmce  of  their  contracts  or  indentures;  and   sueli  negrocB  or 
lulattoes  as  liave  been  registered  in  conformity  with  the  afore- 
said  hiw^,  shall  serve  out  the  time  aj^pointed  by  said  laws ; 
provided,  however,  that  tho  children  hereafter  born  of  such 
persons,  negroes  or  mulattoes,  shall  become  free,  the  males  at 
the  age  of  twenty -one  years,  tlie  females  at  the  age  of  eigliteen 
years.     Each  and  every  child  born  of  indentured  parents,  shall 
be  entered  with  the  clerk  of  the  county  in  which  they  reside 
with  their  parents,  within  six  months  after  the  birth  of  said 
child;'     Art.  VUI.  A  Bill  uf  Rights  declares,— sec.  1.  *^That 
all  m^n  are  born  equally  free  and  independent,  and  have  certain 
inherent  and  indefeasible  rights,  among  which  are  those  of 
enjoying  life  and  liberty,  and,"  ttc,     G.  Tliat  the  right  of  trial 
byjuryHliall  remain  inviolate.     7.  That '' the ^>€Yy^^<- shall  be 
secure  in  tlieir  persons,"  ifcc.     S.  ^''Thnt  no  freeman  shall  be 
imprisoned  or  disseized,"  «tc/ 


PtAt,  U.  a  428,  6  B,  A  D.  292,  By  eec.  2,  the  \\i\o  of  42"  SO'  la  made  the  nortlii^rn 
bomidttry  and  the  territory  nf^rih  of  that  line,  and  mrliided  in  the  preseut  Sintti 
of  Wi^jt'onsiii,  ie  iiddod  Uy  the  Michigan  Territnry.  3.  Liniit.4  eiiffmi^c  to  wiiitt^s. 
Resfilution,  Dec,  3,  1818.  Iht^lnrinff  th  luhmitnion  f>f  thf  ^ialf  of  Jltinmii  into  the 
Union,  III.  Stnt.  U.  8.  586;  15  B.  *it  D.  442.  Mun-h  S,  1819.  j'n  fi4;t  to  jfrfridr  for 
the  fjrtnttifjn  i>f  ihr  httm  of  the  Uniifd  Staff*  trithin  the  Staif  of  Utint'tK.  IJl  8lat 
U.  8.  R02  ;  ft  B.  «t  JX  Am. 

*  rh<i.*b<»  tK  .l«y  (18*J8).  Br^esp,  20^:— The  ««"t  r.f  Indlnrm  Territory  of  1807  Is 
void,  rt8  being  repugnant  to  the  »U,h  art.  of  the  Urdinnnee  fjf  17^7,  bni  ifidf-nlnr<?8 
executed  under  that  kw  are  mnde  valid,  by  tlie  8d  sec.  of  the  Gth  art.  of  the  State 
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1819,  Mftreh  30,  Sees.  L.  p.  354.  An  a^i  rei^ 
rte//r(/Ltf,  mtdatt&es,  sej^vants,  and  slaves.  Sec.  1.  Black 
lutto  jtersoD  coming  to  settlej  ref|iiired  to  produce  a  certain  cer^ 
tificate  of  freedom.  2.  Kcqiiired  to  register  themeelves  and 
familicfi  at  the  clerk's  oflSce.  3.  Slaves  sliall  not  be  brought  to 
be  here  eiiiancipated  uiilesB  bunds  are  given.  (Amending  are 
acts  of  1825,  p.  50 ;  1833,  K.  S.  p.  460,  relieving  from  some  pen- 
alties.) 4.  Resident  negroes  reqxiircd  to  regi^ster.  5,  Blacks 
without  certificates  are  not  to  be  employed.  10.  Prescribing 
the  treatment  of  servants  by  masters.  11.  Contracts  for  ser- 
vioe  assignable,  12.  Punishment  of  scnants  guilty  of  misde- 
meanoris.  13,  Ecdres^  again&t  masters.  14.  Contracts  between 
master  and  servant,  during  the  time,  void.  15,  16.  Rights  of 
the  parties  how  seHled  by  the  courts,  17.  That  no  negro,  mu- 
latto, or  Indian  shall  at  any  time  purchase  any  servant  other 
than  of  their  own  eumplexion.  1$.  Prohibits  buying  and  sell- 
ing of  servants  without  niaster^s  consent.  19.  Servants  punish- 
able by  wliipjting  where  free  persons  are  by  fine.  20.  Certifi- 
cate of  freotloin  at  end  of  service.  21.  Passes  required,  22- 
25.  Against  wandering  from  their  plantations,  rioting,  assem- 
bling, and  duties  of  sheriff",  &c.  Rev,  Laws  of  1833,  p.  4^7 
(where  sees,  0,  7,  8,  9  are  omitted). 

1827,  Jan.  0.  A  criminal  code.  Division — Offences  rdu- 
the  to  slaves^  hulentured  servants^  an  J.  uppreiitweis.  Sec.  130, 
against  selling  liquor  to  servants  or  slaves.  149.  Punishment 
for  harboring  or  secreting*  "  a  slave  or  servant  owing  service  or 
labor  to  any  other  persons,  wliether  they  reside  in  this  State  or 
any  other  State  or  Territory  or  district  within  the  limits  and 
under  the  jurisdiction  of  the  United  States."      150.  Penalty 


CooiitUutvoii ;  this  ConRtitotiDa  bpin^  the  act  of  unlimited  soverei|ni  power.  The  ac- 
ceptance of  the  Constitution  of  tlii^*  Stat©  and  its  admissinn  into  the  Union  h}* 
dx^^^'^  ahrosjuted  ft->  mtuh  of  the  ordinance  of  17HT  a3  i?i  repnq:niint  to  that  Oon* 
fttitution.  This  case  ia  affirmed  in  Brnsn  i\  Juliet  (18^6),  1  Suoiiiiiion  258;  where 
it  18  ttlrto  decidi'd  that  "llio  chihlrt>n  of  retjislered  negrcwa  ftrjd  mulattues  undti^r 
the  hiwa  of  tlio  Territoiiea  of  Indianii  and  Jtlinoia  ure  unqnes^tionahly  free,"  and  in 
Choisser  v.  IlarsTftTc,  ib.  317.  In  Biimh  i\  Borders  (1843),  4  Seam/347;  and  Vin^ 
cent  «'.  DuucHii,  2  Mi(48tiuri.  211: — "The  Constitution  of  Illinois  cnanot  be  con- 
trolled  hv  the  Ordimmee  of  17^7.'* 

*  Eella  v.  the  F™ple,  4  i^eammon,498,Astoineaningof  harboring  and  »ceretiti^. 
Ib.  p,  fil.'i.  the  State  hnd  power  tnpas?  this  law.  \n  the  exercise  of  it«  police  power, 
BO  aB  to  include  fu)xitiv+?s  from  utlier  States.  In  Chambers  r,  the  People,  ih,  351, 
the  person  harbored  was  a  rci^ident  negro  aervant. 
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ifor  a  person,  entitled  to  the  Bcrvices  of  Rny  negro,  iSrc,  under 
W\e  law  of  the  Terntoiy,  disposing  of  sncli  negro,  &c.,  out  of  t!ie 
IState.  151.  Against  publicans  trusting  minors  and  Blaves. 
[He-enacted,  Eev.  Stat.  1845,  p.  ISO. 

,  Fi^b.  2.  An  act  concerning  practice.     Sec.  3.  A  negro, 

Imulatto,  or  Indian  eliall  not  he  a  witness  in  any  court  against  a 
r white  person.  A  jiersun  having  one-fourtli  part  negro  blood 
[fihall  be  adjudged  a  mulatto.  Ke-enaeted  in  IL  S.  of  1845,  p. 
[154,  with  addition  tliiit  *' every  person  wlio  shall  have  one-half 
Indian  blood  sliall  be  deemed  an  Indian." 

1829,  Jan,  17.  An  act  respecting  free  negroes  and  midat- 
oeify  iti.rrant8  and  slaves.  Sec,  1.  Eeqnires  ft  bond  of  negroes 
Ftsoming  to  settle,  and  increases  the  penal  cliaraetcr  of  the  law. 
2.  Provides  for  the  arrest  as  runaways  of  negroes  without  cer- 
tificates ;  they  shall  be  hired  out  by  a  justice  and  advertised  ; 
if  not  claimed  within  a  year  as  fugitive  slaves,  they  slmll  re- 
ceive a  certificate  of  freedom/  3.  Forbids  the  intermaniage 
of  *' person  of  color,  negro,  or  mulatto ''  with  white,  IJ.  S. 
of  lS5*j,  p/  737.  4.  If  a  slave  from  another  State,  coming  to 
hire  himself  here,  shall  institute  proceedings  for  freedom,  he 
is  to  be  arrested,  if  in  the  judgment  of  the  court  he  came  with 
that  intent,  and  his  master  be  informed  of  it. 

1B31,  Feb.  1*  Amending  the  above,  requires  bonds  before 
coming  to  the  State,  and  forbids,  under  penalty,  bringing  in  a 
slave  to  emancipate,  Tliese  acts  of  1819,  18:;i9,  1831  appear 
in  the  several  revisions  of  1845,  1S5G,  1858. 

1841. — An  act  to  provide  for  issuing  certificates  of  freedom 
to  free  blacks.  Ann.  L,  p.  189.  But  such  certificates  not  to  be 
conclusive  against  a  claim  of  ownership." 

1845. — Rev.  St,  ch.  30,  Title  CrimlnalJimsprudenee^  sec 
60.  Declaring  whoever  *' shall  forcibly  take  or  arrest  any  per- 
son i>r  persons  wliatsocver,  with  a  design  to  take  him  or  her 
out  of  this  State  without  having  established  a  claim  according 

'  Till 9  praTrislori  appears  to  have  ori^iniited  In  1819.  See  opioion  caf  Treat, 
Ch,  J.,  in  Tborntoa*8  case  (1840),  11  nijuoU,  332,  where  it  is  held  to  bo  void  on 
the  nuihoritj  of  Prig;^'a  case,  declaring  nil  State  legislation  in  resptfct  to  fu^itivu 
BlaveF  void. 

•  Li  Illinois  the  preetiinption  of  law  is  that  every  perpon  i?  free  without  reg^iird 
to  c<»lor,  Bailey  ik  Cromwell,  3  JScftUi,  7L  luimey  v.  Cook,  ib,  232;  Jarrot  t\ 
Jarrot,  ^  GilmAU,  11. 
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to  the  laws  of  the  Unite<l  States,  shall,  upon  eonviction,  be 
deemed  giiilty  of  kidnapping,''  and  provides  punishment,  57- 
In  like  manner  designates  and  punishes  the  seducing  a  free 
colored  person  out  of  the  State,  with  intent  to  sell  as  a  slave. 

iCh,  74.  Title  Weyroes  and  Mulattoe^,  A  re-enactment  of  the 
laws  of  1819,  im%  1S3L 

1847. — Al  new  Gonistitation.  It  contains  the  provisions 
already  cited  from  the  fonncr  Constitution,  Art.  13,  Tlie  Bill 
of  Rights*  Sec.  (5.  '*  That  tlie  right  of  trial  by  jurj*  shall  retnaiu 
inviolate,  and  shall  extend  to  all  cases  at  law,  without  regard 
to  the  amount  in  controversy."  16,  **  Tliere  shall  be  neither 
slavery  nor  involuntary  servitude  in  this  State,  except  as  a 
punishment  for  crime,"  iSrc, 

1853,  Feb.  12. — An  dtjt  to  prevent  the  inimi^*atron  offrm 
negroes  into  this  State,  R.  S.  of  185(5,  p.  7S0.  Sec.  1,  :^.  Fine  and 
imprisonment  for  bringing  slave,  for  any  puri)06e,  into  the  State. 

wJ^roviso,  '*That  this  shall  not  be  construed  so  as  to  affect  per- 
sons or  slaves,  honajiJc^  traveling  through  this  State  from  and 
to  any  other  State  in  the  United  States."  3.  Misdemeanor  for 
negro  or  mulatto,  bond  or  free,  to  come  with  intention  of  resid- 
ing. 4.  Such  may  be  prosecuted  and  fined  or  sold,  for  time,  for 
fine  and  costs.  5,  6,  7.  K  such  do  not  afterwards  remove,  in- 
creased fine  and  like  proceedings,  &c,,  ttc.  Appeal  allowed 
to  the  circuit.  8.  If  claimed  as  fugitive  slave,  after  being 
thus  arrested,  a  justice  of  the  peace,  ''after  hearing  the  evi- 
dence, and  being  satisfied  that  tlie  person  or  persons  churning 
said  negro  or  mulatto  is  or  are  the  owner  or  owners  of  and 
entitled  to  the  custody  of  said  negro  or  mulatto,  in  accordance 
ivith  the  laws  of  t!ie  United  States  passed  upon  this  subject," 
shall  give  the  owner  a  certificate,  after  his  paying  the  costs 
and  the  negro's  unpaid  fine,  **  and  tlic  said  owner  or  agent  so 
claiuiing  sliall  have  a  right  to  take  and  remove  said  slave  out 
of  the  State."    0,  Punishment  of  justice  for  nonfeasance,  and 

|Of  witness  fal»ely  aceuslng  negro. 

1855.* — All  (wt  to  reclaim  persons  toko  have  been  decoyed 
or  hidimpped  and  iaJc^n  away  beyond  the  ioundariee  of  tht^ 

*  An  net  of  1827  anthorizcti  the  governor  to  deUver  up  fuj^tlves  from  justice 
from  other  States  on  boifig  demanded,  R.  L.  of  1883|  p.  a  19,  K  3.  of  1845,  p.  261, 
K,  a  of  1856,  p,  589, 
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State,  An,  L.  p.  180.   Where  persons  have  been  taken  as  slaves, 
authorizes  the  governor  to  take  measures  for  their  restoration. 

§  562.  Leoislatiok  of  the  State  of  MicinaAN, 
The  territory  included  within  the  limits  of  the  present  State 
of  Miehigun  had  been  part  of  the  Indiana  Territi>rv  nntil  1805, 
when,  hj  the  act  of  January  11,  tlie  Territory  of  Michigan  was 
constituted,  having  its  western  limit  in  a  line  through  the 
middle  of  Lake  ilicdrigan,  northward  to  the  iHiundary/  Tlie 
law  existing  in  the  Territory  nntil  that  time  is  indicated  in 
the  sketch  of  Itidiana  law  up  to  that  date. 

1810,  Sept.  16. — A  law  of  tlie  territorial  government,  con- 
sisting of  the  governor  and  judges, — An  act  to  vfpeal  all  acts  of 
the  Parliahitnt  of  iLnyland^  and  of  the  Parliam4ni  of  Great 
Britain^  tetthin  ifm  Terrttory  of  Miehigan^  in  the  United 
States  of  Am4^ri€a^  ^nd  for  other  'purpo^ca.  "Michigan  Kev.  L, 
of  1827,  p.  400.  Sec.  1.  Eepeals  the  English  etatutes,  with  a 
proviso  that  "  whatever  rights  may  arise  under  any  such  stat- 
ute*' shall  remain  as  if  tliis  act  had  not  heen  made;  the  same 
being  adopted  from  the  laws  of  one  of  the  original  States,  to 
wit,  the  State  of  Virginia,  as  far  as  necessary  and  suitable  to 
the  circnmstances  of  the  Territory  of  Michigan.  2.  Repeals 
the  coutume  de  Paris^  or  common  law  of  France,  and  tlic  laws 
of  other  gof  ernments  under  whicii  this  Territory  has  heretofore 
been,  saving  al!  rights  accruing  imder  them,  the  act '*  being 
adopted  from  the  laws  of  one  of  the  original  States,  to  ^\  it,  the 
State  of  Vermont,'  as  far  as  necessary,''  ttc. 

'  This  phniiipolo^y  wns  in  view  of  the  power  of  the  iTorernor  nnd  jutlif'C!*  to  ndupt 
"suoli  biw^'^of  tlie  oristiiial  StAtes,  criiniruil  and  civil,  as  mftjbofiecfj'Sftrvaniiliest 
fiuiti'il  to  the  cireunistaniH'ii.  of  tliB  Dintriot,  and  report  them  to  Coni^esa,  which  laws 
shall  be  in  forfe  in  tli©  District  untn  the  ♦Lirj^anization  of  the  (ipneral  AHPonihly^ 
therein.  iirdeBs  disiijiproved  of  by  Conereiis,"  *lre.,  as  provided  in  the  Drdinanct;  of 
1767.  Vermont  c<Jiild  not  with  propnety  be  cnUed  one  of  the  orijorinftl  States.  I 
hftve  not  been  able  i\>  tind  any  «trttiUi!  of  thnt  State  reps  uUiifr  the  French  Inw,  nor 
to  ascertain  whc'ther  it  wa^  ever  [sretcnded  there  that  the  hiw  of  Fraijce  had  any 
for<'(^  therein,  though  it  nii^ht  perhaps  Inive  been  taken  to  operate  aa  a  j»ery(inal 
law  in  some  case  of  J^e^**c^Ils  who  had  come  from  Canada.  The  law  of  Vermont 
thns  adiipted  may  have  hoen  that  tif  March  8,  1787»  adopting  the  Lommon  and 
statute  law  of  Enj^land  as  the  general  rule  of  decihion,  whicli  was  repealed  by  act 
ofNo%\  10,1787.  AnotluT  of  Nov.  4, 1797,  adopted  the  eomrnon  law  bo  far  ns 
applieublL\  See  ante,  p.  38»  In  i«K*«  of  MUhiyun,  printed,  Washington,  D,  C, 
ISOG,  .^ee  letter  of  May  8.  1806.  of  A.  B.^Woodward,  Chief  Jnstieo  of  the  Terri- 
t<jry,  to  Mr  Madison,  Secretary  of  State,  on  Ihe  constrnction  of  the  act  consLitu- 
ting  tlas  govcrnniODt  by  the  governor  and  judges* 


1815. — AnaetfortbepnaiilaBaitofcrimejw  f^Laws 
i  roiL)    SecU. 

r.  ."^ :pn?veiit*^aijiisMteroriBM3liii»wlM>isia^^^'"5f« 

from  thi^  Temtonr  to  aootlier  Stste  or  T«rrilorT  of  t.  tl 

States  from  taking,  with  him  or  her,  hts  or  her  serrmnfes."     59^. 
That  Ci^rporal  punLdimentr  not  extexuiing  to  life  or  lijnb,  majr, 

the  dbcretioa  of  the  coort^  be  iniBeted  on  **anjr  negro^ 
lian^  or  mulatto  sla^e  who  ^hall  be  eaoETieted  of  sdj  offence 

punishable  with  deadk,"^ 

JBZlf  Apr.  12.^ — Aa  act  respecting  crimes^  See.  47.  I>a- 
elarea  ^  that  if  mbj  person  iiiall  iddnap  or  steal  or  ftmUf  tmke 
away  any  man,  vnimma^  er  cfciU»  beDd  or  free^^  Ae^  ahmD^  &e. 

Rs,»>f  i83s.p.«8a.* 

,  Apr.  13. — An  aet  It^  rtfiUmU  jfoeih  «nI  miifarilMii^ 

iwd  t^fmmmi  ike  tidmmpjfim§  iff  twck  juiiwM-  SeTiaoo  of 
iaT,]iLlBt.  See^l*  Bhekerinlaltocoliiii^ii^^  the  Slate 
leqgifed  to  pmimtm  a  eertlfieale  of  freedoSa  before  befa^  per> 
]Bittodtoiaide,vltieli,bjiee.4^MtoW  record  S.  Btfk 
dettt  blades  ajre  lo  be  regutered,  and  bave  eertifieaits  of 
freedom.  3.  ''^That  if  anr  peraoos  iball  harbor  or  aeciele  may 
hlmtk  or  molatto  person^  the  profertj  of  an j  person  wbrnfeeiVTy 
or  ahaU  in  an j  wise  biztdo^  or  prereDt  the  lawfid  owner  from 
lefalrmg-  aad  powwaring  bk  or  her  black  or  mnlatto  e^xanl  or 
peraon  sbally  n{K»  eooiielioa  tberec^  before  anjr 


of  the  peaee  in  the  eoutr.  be  fined  In  snm,^  Ae.  4. 
For  reeonlm^  colored  immigranf  s  certificale.  5.  That  m  case 
anj  person  or  persona,  bia  or  their  agent  or  ageAls^  daiming 
anj  black  or  malatto  p^iion  that  now  m  or  berealker  tnax  b^ 
in  this  TerritorT^  may  ^PP^T  ^  ^^J  jt^tiee  of  the  coiintj  eonrt 
or  joalice  of  the  peace,  and  sbaD  make  satssfaetorr  proof  that 
blaek  or  mnlalto  person  or  persona  k  or  are  the  prop^ 
of  him  or  bar  who  appliea^  or  Ibr  wbeoa  i^plieatioii  is 


U  IMS  thm  Tcmlarr 

t  ni  SUL  tr.  a  4aX  tb*  Mt*  c<iaiaiu0^BBt  of  acts  vvteki^s  to  Oel 
**^' Aa  art  of  ibi  WrtlkiHat  h^tihimt^.  Hank  tt.  ISn. 

fci   s-NrioE.5.<rfisaMwftSv«»iiits.«fiata^no» 
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made,  the  said  judge  or  justice  is  hereby  empowered  and 
required  by  liis  ])recept  to  direct  the  &!ieriff  or  constable  to 
arrcist  Buch  black  or  mulatto  person  or  pcrfious,  and  deliver 
the  same  to  tlie  claimant  or  chumaiiti?j  his  or  their  agent  or 
agents,  for  which  service,"  &c.  6.  Immigrant  black,  &c.,  to 
give  security.  7,  8,  Penalties,  &q.  9.  *^That  if  any  persoii 
or  persons,  under  any  pretences  wliatever,  shall  by  violence, 
fraud,  or  deception,  seize  upon  any  free  black  or  mulatto  per- 
son within  this  Territory,  and  keep  or  detain  such  free  black  or 
mulatto  person  in  any  kind  of  restraint  or  confinement,  witli 
intent  to  transport  sueli  free  black  or  mulatto  pereon  out  of 
this  Territory  contrary  to  law,  or  shall  in  any  manner  attempt 
to  carry  out  of  the  Territory  any  black  or  mulatto  pei-son,  with* 
out  having  first  taken  such  black  or  mulatto  person  before 
some  judge  of  the  circuit  or  county  court,  or  a  justice  of  the 
peace  of  the  county  wherein  such  black  or  mulatto  person  was 
taken,  agreeably  to  the  provisions  of  the  act  of  Congress  in 
such  case  made  and  provided,  and  there  prove  his  right 
to  such  black  or  mulatto  person,  every  such  person  so  offend- 
ing shall  be  deemed  guilty  of  a  misdemeanor,"  &c.,  &c.  In 
the  more  general  provision,  R.  S.  of  1S3S,  Part  I.  Tit.  L  c.  3^ 
§  17,  no  reference  is  made  to  the  act  of  Congress* 

1835J — Constitution  of  the  State  of  Michigan.'    In  Art.  I., 


*  18SI»  Juno  28.  By  ftct  of  Con^esa  of  this  date,  tUo  tcrrUory  west  of  the 
MiBsUftippi,  boundt-d  north  by  thi^  northern  bouurlftry  of  th<.^  rnitcd  Stnle»,  on 
the  south weifi  and  w*?6t  by  tht*  Missouri  nnd  White  Eurth  rivers,  and  south  by 
tfle  Stilt*,*  of  Miflsoiiri,  was  declared,  *■  ftjr  the  purpose  of  ttmiponiry  go\ criiiTient, 
KUched  to  and  made  part  of  the  Territory  fpf  Michigan ;  and  the  iuhal^itnnt^ 
thci'tfin  sbidl  be  entitled  to  the  s&me  privil«p:e*i  and  iranmnities,  and  be  6nbj#*ct  to 
the  Bamt^  Uiwe,  rule's,  and  rog-ulations  in  all  respects  a»  other  citizt^us  of  Michigan 
Territory."     IV,  Stat.  U.  S.  701,  9  B.  &  IK  7y. 

*  It  Wj^ns: — '*  In  convention,  litijun  at  the  city  of  Detroit,  on  the  second 
Mondny  of  May,  in  tlif^  Vi^ar  tme  thous^and  eijjht  hundred  mid  thirty-five:  Wc,  the 
people  of  the*  Tcrritrtry  of  Michirran,  as  eatablislied  by  t!ie  act  of  Con;Ej;resfl  of  the 
tdvventh  of  January,  eighteen  hundred  and  five,  in  conformity  to  the  fifth  nrticlo 
of  the  Ordin.incf  providhiij  for  the  ^sfovcrnnient  of  the  territory  of  the  United  States 
northwest  of  the  River  Ohio,  believing  that  the  time  has  arrived  when  our  present 
piUticiil  condition  oiitrht  to  ceaBC,  and  the  rii^lit  of  fteif-jsrovernment  be  asserted ; 
and  avaiTin*^  ourj^elves  of  the  aforesaid  Ordiiinnco  of  the  Ci!jnit^ret*B  of  the  linited 
State's,  of  the  thirteenth  day  of  .luh%  seventeen  hundred  and  eitchty-^even.  mid  tht^ 
acts  oft^onijrefta  passed  in  accurt^ance  thereTritb  whith  entitUd  Hff  to  adinisfeion 
into  the  Union  upon  a  condition  which  has  been  fullilkd,  do,  by  onr  deleifates  in 
convention  awsemlded,  rniitnaliy  a^ree  to  form  ouriielven  into  a  free  and  independ- 
ent State,  by  the  Btyle  and  title  of  the  State  of  Michigan,  and  do  ordain  and  estab- 
Ilgh  the  frjUo^ini:  Constitutioh  for  the  governmeDt  of  the  Pamc/* 

The  act  of  Congress,  3uue  1&,  1836;  An  act  t&  tHiablihh  the  northern  botrndary 
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the  Bill  of  Riglits,  there  is  no  nttribiition  of  liberty  as  natural, 
^inherent,  inalienable.  Art.  11,  see.  L  IJniits  the  elective  fran- 
'Chisc  to  wliites.  Art,  XL  "  Xcitlicr  elavery  nor  involuntar}* 
[tflervitiHle  shall  ever  be  iotrodueeil  into  tlii&  State,  except  for  the 
Ipnniishment  of  crimes  of  which  the  party  shall  have  been  duly 
feonvicted/' 

1838,— In  Rev.  Stat  p.  334,  "No  white  person  shall  in- 
termarry with  a  negro  or  ninlatto/'    (R.  S.  of  1846,  p*  S30.) 
^Ibltl.  p.  C2fi; — ptini^hmeiit  for  kicliiapping^  *'to  send  outof  tlie 
State  against  his  will,  or  in  any  way  hold  to  service  against 
bis  will/'    R  S.  of  184a,  p.  60L 

1855. — An  act  to  protect  the  Rlghta  and  LihrtUs  of  the 
mople  of  this  Stute.     Ann.  Laws,  p.  413.     Compiled  Laws  of 
1857,  p*  14&8.     Sec*  1,  **WTienever  any  inhabitant  of  this 
State  is  arrested  or  claimed  as  a  fugitive  slave/'  the  prosecu- 
[ting  attorneys  of  the  county  shall "  use  all  lawful  means  to  pro- 
ftect  and  defend  every  such  person."     %  ^'  All  persons  so  ar- 
BSted  and  claimed  as  fugitive  slaves  glial!  be  entitled  to  all  tlie 
[(benefits  of  the  writ  of  habeas  corpus  and  of  trial  by  jnrj\''     3. 
'Appeal  allowed  on  the  habeas  corpus.     4.  Tlie  court  '*may 
and  shall,  on  application  of  either  party/'  direct  a  trial  by 
jury,     5.  The  person  claimed  shall  not  be  imprisoned  in  the 
|>State^s  jails.     6.  Falsely  charging  a  free  person  with  being  a 
fugitive  slave,  &e.,  to  be  punished  with  imprisonment,  not  less 
than  three  years.     7.  Wrongfully  seizing  free  person  with  in- 
tent, 4S:e.,  punishable  by  tine  and  live  years*  imprisonment.     8, 
That  in  eases  under  the  last  two  sections  the  proof  of  daveiy 
.Blmll  require   two  witnesses.     !>:  No  claim  of  a  person  as  ap- 
Liprentlee  is  within  this.  act.     10.  Repeals  eouflicting  acts. 
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— — .  An  act  to  prohihii  the  use  of  the  cmnmon  jails  and 
other  public  hiildintj^  in  the  several  counties  for  the  dettmiimi 
of  persons  claimed  a^ fugitive  slaves.  Ann.  L.  p.  415.  Com- 
piled Laws  of  1857,  p.  1456. 

1859,Feb.  15.  An  act  araending  sec.  25  of  eh.  153  of  R.  S.  of 
1846,  or  sec,  5735  of  the  Compilefl  Laws  relating  to  kidnapping, 
by  adding,  **or  who|  shall  bring  any  negro  or  mulatto  or  other 
person  into  the  Stkte,  claiming  liini  or  her  as  a  glave,  shall  be 
punished  by  imprif^oiiment  in  the  State  prisan  not  more  than 
ten  years  or  by  lino  not  exceeding  one  thousand  dollars.*' 

§  503.    LegtslAtiox  of  the  State  of  WiscoNsrN. 

The  tenntory  inclnded  in  the  present  State  of  Wisconsin 
Iiud  lieen  part  of  the  Michigan  Tcrritoiy  from  1818  until  the 
admission  of  the  State  of  Michigan  in  1S36.' 

By  section  12  of  the  act  organizing  the  Territory  of  Wis* 
consin' the  inhabitants  arc  gnaranteed  all  the  '*  rights,  privi- 
leges  and  adyantages''  secnred  to  the  people  of  the  Nortliwest 
Territory  l>y  the  Ordinance  of  1787,  and  all  the  rights,  etc.,  se- 
cured to  the  people  of  Michigan  Territory ;  the  laws  of  that  Ter- 
ritory are  extended  over  the  new  territory,  snbject  to  repeal  by 
the  legislature  of  the  new  territory,  and  the  laws  of  the  United 
States  are  extended  in  tlie  same.  Sec.  5.  Limits  the  elective  fran- 
chise to  free  whites  for  the  first  election,  but  the  qualifications 
of  voters  thereafter  shall  be  lixed  by  the  local  legislature, 
provided  "that  the  right  of  suflVage  shall  be  exercised  only  by 
citizens  of  the  United  States." 

1839. — Statutes  of  the  Territory,  p.  S40.  In  the  enniinal 
code  a  provision  against  kidnapping  or  unlaM'fully  carrying 
away  to  sell  as  a  slave,  and  against  selling  any  such  as  a  slave. 
li  8.  of  1841*,  p.  e^m  ;  R.  S.  of  1858,  p.  933. 

1848. — Constitution  of  Wisconsin.'    Art.  I.  sec.  1,  declares 

^  See  the  notefl  oti  pftjBje  139. 

*  Act  of  April  30,  \m\,  \\  Stat.  V.  S.  10 ;  9  B.  A  D,  316.  Sec,  1,  dcsmbcathe 
t€iTit4»ry  as  lying  t>n  both  sides  of  the  Missisffippi  river.  (Bee  urUf^  pJ  80,  n.  1 .)  Sec. 
C,  dtitiiies  tht'lejjiEilfitiTe  ]xiWL'r,  and  providca  that  *'  uU  l\w  laws  of  the  jg^ftvernor  and 
Ify^irilAtive  assembly  *^hail  be  submitti'd  to,  and  if  dJ9a[»pr<jved  by  the  Coni^ese 
of  the  LTnited  States  tht?  same  ^h«ll  Iwi  null  and  void."  Thia  provfsiuii  r^'iiUirmed 
in  an  aetaiiiGndin^^  the  above,  Mureh  3,  1839.    V.  Stat,  U.  S,  S5fl ;  9  K  dr  D.  1023. 

'  A«g.  6,  1846,  An  act  to  tnahlt  the  ptopJe  of  Wigeomin  'Jlcrrifory  to  f^orm  a 
CoH^itutiom.  and  Stat^   Oovernffitnt,  and  for  the  admUHon  of  iyeh  Slatt  tnio  (he 
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that  all  men  are  bom  ecinally  free  and  have  certain  inherent 
rights,  <fec.  2.  There  shall  be  neither  slavery  nor  involnntary 
Bervitude,  otherwise,  &c.  Art,  11.  ficc.  1,  limits  thesnffrageto 
whites  and  certain  chisses  of  Indians. 

1858.— Revised  Statutes/  ch.  158,  Of  the  writ  of  ha!fem  coi^- 
7U8.  Sec.  51-01,  relate  to  fugitive  slaves,  Tlic  district  attornevs 

I  required  to  '*  use  all  lawful  means  to  protect,  defcndj  and  pro- 
cure to  be  discharged  every  person  arrested  or  claimed  as  a 

►•fugitive  slave/'  Tlie  application  of  such  district  attorney  for 
the  writ  shall  bo  snfticiciit  cause  of  issuing  it.  All  public  offi- 
cers shall  give  notice  to  the  district  attorney  of  such  eases. 
If  not  discharged  on  the  return  of  the  writ  the  ])er8on  claimed 
may  have  an  appeal  to  the  next  court,  where  a  trial  by  jury 

^•fihall  be  had,  the  costs  of  the  party  claimed  being  cliargeable 
on  the  State.  Fine  and  imi>risunment  for  representing  a  free 
person  to  be  a  slave.  Two  witnc^'^Fcs  required  to  prove  a  per- 
son to  be  a  slave — <lepositif>nfl  not  received.  No  judgment  re- 
covered against  any  person  for  a  neglect  or  refusal  to  obey,  or 
for  any  violations  of  the  act  of  Congress  commonly  termed  the 
*' fugitive-slave  act,  approved  Sep.  18,  1850,"  shall  be  a  lien 
on  real  estate,  or  be  enforceable  by  execution  on  real  or  per- 
sona! property. 

§  5(J4.  Leoislation  of  the  State  of  Missisbippl 
1798,  A]tril  T.-  Tlie  third  section  of  an  act  of  Congress  en- 
titled An  act  for  an  amirahh  mttlifjuiit  of  the  limH^  with  the 
State  of  Georffiu^  and  authorizlmj  ths  eMahluhment  of  a  gav- 
emmfnt  In  t/ie  Mimisstppi  Tfrrttortj,  L  Stat.  U.  S.  54D ;  3  B. 
&  D.  3D,-  contains  an  implied  recognition  of  slaver}^    The 

Union.    IX.  SUt  T,  S.  56.     Mnr.  3,   1847,  May  29,  1848,  octs  for  the  odmlsuoQ 

of  the  State  into  the  Union.    IX.  Stat.  U.  S.  178.  2.'i3. 

'  Pn>vUions  empowering  the  j*^overnor  to  dflivcr  iip  fu^tives  from  jiisti«*  de- 

miindeii  under  the  C^natitutlon,  are  found  Sn  E.  S.  of  1849,  p.  715.     £L  B.  of  1858, 

p,  980. 

^  The  Territory  was  scpnroted  from  tlie  Gnlf  of  Mexico  by  the  Florklas.     Tlie 

boundary  fixed  by  the  treutv  of  178^^,  be^nninoj  at  the  MissisBippi  Kiver  At  31' 

N.  L.,  runnlni^thcneo  east  to  the  Chdttjihooch*^  and  fmiti  its  juitition  with  thd 
[Flint  River  ^mt  to  the  8t.  Mary't'  and  Ihc  Atlantie.  VIII.  Stat.  17.  8,  55.  The 
I  Territory  was  ehiimed  by  South  (JaroUnn  under  colonial  patents,  «nd  by  Georgia 
I  ftndor  th '  kind's  proelariiiition,  Oct.  17,  170:1   The  cesision  hy  South  Caroliua  wiw 

Aug.  &.  1787;  that  of  Oeor^^a,  Aj^ril  24,  1802,     1  B,  &  D,  415.  48tl.     In  the  net 

the  Chattahoocbc  is  called  the  eastern  boundary.     Sec.  U.  Authorijses  tJie  Prcel- 
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sixtli  (icelares  "  tlmt  the  people  of  tlie  aforesaid  Territory  si  jail 
be  entitled  to  and  enjoy  all  and  singular  the  rights,  privileges, 
and  advantages  granted  to^'  the  people  of  the  North wej?t  Ter- 
ritory.' The  seventh  de<'lares  ^'  that  from  and  after  the  estab- 
lishment of  the  aforesaid  government  it  shall  not  be  lawful  for 
any  person  ur  persotis  to  import  or  bring  into  the  said  Mis^Ris- 
eippi  Territory  from  any  port  or  place  without  the  limits  of  the 
United  Stateii,  or  cause  or  procure  to  be  so  imported  or  brought, 
or  knowingly  to  aid  or  assist  in  so  importing  or  bringing  any 
slave  or  slaves,  and  that  every  r^ersoii/'  *tt\  [penaltyj ;  '*and 
that  every  slave  so  imported  ur  brought  shall  thereupon  be- 
come entitled  to  and  receive  liis  or  her  freedom."'^ 

1B05,  Mar.  G.  An  act  7'cspticthig  slaves.  Toulmin^s  Jfissis- 
sippi  Tcr.  Dig.  (ISOT),  378  ;  Toulniiu's  Ala.  Dig.  of  1823,  627, 
contains  the  police  regulations,  di.^rpialifieations  of  slaves,  &c,, 
common  in  the  older  States,  though  not  so  severe  in  respect  to 
"outlying  slaves."  Sec,  li),  reciting,  *' Wliereas  it  has  been 
the  humane  policy  of  all  civilized  nations,  where  slavery  has 
been  permitted,  to  protect  this  useful  but  degraded  class  of 
men  fronj  cruelty  and  oppression,'' enacts  **  that  no  cruel  or  un- 
usual punishment  shall  ho  inflicted  on  atiy  slave  within  tliis 
Territory/*  By  an  amending  act,  in  1S07,  tlie  police  regulations 
are  more  severe. 

,  July  20.  An  act  that  slayes  lie  emancipated  only  for 

meritorious  services  on  application  to  the  legislature,  and  secu- 
rity given.*     Sec.  2,  Slaves  claiming  freedom,  how  to  proceed 


dent  to  cBtftbrtBh  tlifTt^in  n  i^nv^rnm^tit  in  All  renpecta  simiinr  to  that  now  exer- 
rised  in  the  Territory  n*jrlli\vej't  nf  the  UiviT  Ohio,  txcf^ptirjjsj  the  Gth  nrt,  of  tliu 
Ui"dionnc*>  uf  1  Tb7*  Si^c  in  ii  IJiUr.  2d  eerier,  182.  the  debati^  Mrir<?h  2.'i,  175^8,  lu 
Hoitac'  of  Reprnftnhtatlves,  n\\  liiis  mott^^r.  A  supplemontfll  uct,  Mnv  1">,  180U,  nunj^ 
ified  the  «jrij>iMi>?ntJOFi  of  the  loeftl  {jeuvral  flssffubly.  11.  St.  U.  H.  eU;  nha^  «ct» 
of  Jmi,  W,  lfsu8;  II.  Stnt.  U.  8.  455;  una  Oct.  26,  1814»  extending  the  right  of  guf- 
Arnge  and  cnlariijlnfj  the  lesrii>lHti%'o  coirndl 

'  8tatc  i'.  CrtWood,  2  Stow*  UtS'J.  Congress  deeifi^ed  to  mute  the  eommfm  Ihw 
ckf  Eti;;^liind^  bo  far  »i3  iipjiliciJjlo,  the  rule  of  nction  in  proct*cdin^  civil  iitid  iririi- 
iind, 

•  Se^  Atn.  State  Papers,  Mine.  T.  y.  218.  Resolutinn  reported  In  Honsc  of  Rep- 
regenUtivea  thnt  thcs  jjovernor  of  Mls^lsMppi  be  nuthorlzed  by  special  lieense  to 
idlow  residents  m  the  Terntury,  who  were  eltizen.s  of  the  United  t?tatej^  when  the 
nuttonal  jjoveriiment  wtis  eirtended  ovt-r  U.  to  bring:  in  slrtves.  Also,  lb,  p.  4ftl, 
sin(*thiT  in  lh<'  snine  body,  rospeetin;?  the  irnportniion  of  slayn  into  the  Territory 
uhich  had  been  bron^bt  mtn  the  United  8tAtes  from  abroad. 

'  Th<f  annual  Inws  of  AhibiLma  continn  iniLny  acta  thus  eni&nclpntlng  slaYes 
therein  njenliuned. 
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before  county  court;  masters  to  give  bondj  if  la  possession  ; 
the  slave,  if  out  of  possession  of  a  claimant.  TouL  iliss.  Dig. 
259;  Toul  Ak.  Dig.  032. 

1807,  Feb.  1(>.  Of  crimeSy  &c.  Sec.  58.  **No  person  hav- 
ing an  iDterest  in  a  slave  shall  sit  upon  the  trial  of  sueli  slave.*' 
50.  In  slave  cases  the  court  may  take  such  testimony  of  bond 
and  free  negroes,  &c.j  *^  with  jjrcgnant  cipcumstances  as  to 
them  shall  seem  convincing/'    Turner's  II.  T.  Dig.  223, 

1808,  Mar.  1.  An  act  to  regulate  the  introduction  of  slaves 
from  other  parts  of  the  United  States.  Toulmin's  Alabama 
Dig.  (1S23),  fJ33 ;  Turners  M.  T.  Dig.  386. 

1809,  Dec.  5.  Dec.  22,  Law  of  patrol,  and  relating  to  sale 
and  redemption  of  runaway  slaves  committed  to  jail.  An  act, 
Dec.  18,  1812,  makes  the  patrol  law  more  stringent.  Toul, 
Ala.  D.  034,  635. 

1812/  Dec.  31.  Provides  a  snmraary  trial  for  slaves.  Toul, 
Ala,  Dig.  183.  Amended  by  act  Jan.  15,  1814.  Ibid.  En- 
larging powers  of  justices  of  the  peace  in  trials  for  offences 
not  capital.  Sec.  0.  Makes  capital  offence  tlie  attempt  to  com- 
mit a  rape  on  or  to  maim  a  free  white, 

1816,  Dec.  8.  Slaves  imported  eoutrary  to  the  laws  of  the 
United  States  to  be  libeled  and  sohL     Toul.  Ala.  Dig,  G37- 

-,  Dec.  10,  Amending  act  of  1806,  July  20  ;  vests  juris- 
diction over  claims  for  freedom  in  the  superior  instead  of  the 
county  courts.     Ibid.  638. 

1816,  Nov,  27.  Regulating  taverns,  &c,,  prohibits  sale  of 
lir][uors  by  free  negroes.     Toul,  Ala-  Dig.  638. 

18X7,  Aug,  15.  Constitution  of  the  State  of  Mississippi/ 

*  On  tbi^  17th  Jan.,  181 1,  Conij^css  resolved  in  favor  of  tho  temporary*  occupa- 
Uon  c)f  Florida,  then  held  by  Sprtin,  mid  passed  im  Act  to  enable  the  PrtiHuieiit  of 
[  the  Uiiit*»d  States,  onder  eertaia  erjntiii^eneies,  to  tfiko  pussessioo  of  the  etiuntry 
lying  eaftt  of  the  Fliver  rvrdido,  and  Ht^iitli  of  the  State  of  Georgia  and  tlie  Mie^si^- 
[  mppi  Tfcrritt>ry,  mid  for  other  purpi»ae».  I!h  Stat.  U.  S.  471.  It  provided  that  in 
rcase  of  posset^nion  the  iVesident  be  anthorlEed  to  chilnblish  within  the  Terfilorj^  a 
Itemponirj  iy:ov<.'rnri(eQt,  imd  tbe  railitory,  civih  and  jiidieiid  powers  thereof  Hhall 
[be  vesU'd  and  exercised  as  he  might  direct  fur  the  protection  and  maintenance  of 
j  the  inhiibitrtiit-^  in  the  full  enjoyment  of  their  liberty,  property  and  reliijjion.     Tho 

f>rtion  of  Territory  Jyin^^  between  tho  bonndury  of  i.ouiHiaim  and  the  River  IVr- 
do  was  oeciipkd,  and   by  Act  of  May  14,  IH\\  II.  Stut.  I.  S.  731,  that  portion 
riaetween  the  I'earl  and  the  Perdido  was  united  to  the  Minsisbippi  Territory.     The 
whole  of  Florida  wna  ceded  by  Spain  Feb.  22,  1819. 

»  Juntj  17,  1812.  Eeisolve,  reqnestiiig  tho  Statu  of  Georgia  to  osaent  to  the  for- 
mstioii  of  two  States  in  the  MissisBippi  Territory,    II.  Stat.  U.  8.  786;  6  B.  <!:  D. 
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Declares  "  all  freemen,  when  they  form  a  social  compact,  are 
equal  in  rights,"  &c.,  that  "  all  political  power  is  inherent  in 
the  people,'^  &c.*  By  some  clauses  the  privileges  of  private 
persons  are  described  as  rights  of  the  people,  in  others  as  *'of 
citizens^'  In  somCj  "  no  person  shall  be,"  *&c.  The  right  of 
suffrage  ie  limited  to  free  white  male  persons. 

1818,  1st  Ses.  p,  70,  A  police  act  for  Natchez,  sec.  7, 
requires  separate  burial  places  for  whites  and  for  '*  slaves  or 
colored  persons/'  8»  Forbids  burial  of  any  *' white  person" 
without  a  physician's  certificate  and  publication.  An  Act  to 
prevent  slares  from  raising  cotton  for  their  own  benefit: 
owner  to  forfeit  fifty  dollars  in  such  ease.     II k  p.  168. 

1819|  2d  Sea,  p.  4.  Anicnding  1808,  March  1,  respecting 
importation  of  slaves.  Sec.  1, 2.  Requiring  proof  that  slaves  im* 
poi-ted  have  not  committed  certain  crimes.  3.  Imposes  a  tax 
of  twenty  dollars  on  slaves  brought  in  ''  for  sale  or  as  mer- 
chandise." 5.  This  is  not  applicable  to  persons  residing  in,  and 
bringing  slaves  from  other  parts  of  the  United  States  for  their 


481,  March  1,  1817.  An  act  to  enable  th€  people  of  the  wethm  part  of  the  Miime- 
*ippi  Territori/  lofctrtH  a  Coneiitution  and  State  Gifvemment  and  for  the  admusion  of 
tuA  State  into  the  irnion,  <fec.  Ifl.  St.  U.  S.  348;  <l  B.  A  D.  176,  Dec.  10,  1817, 
Reftolution  for  the  fldmission  of  the  State.  Ill  SUit.  U.  i^.  472 ;  6  B.  A  I).  SBC. 
Recites  that  the  Constitution  is  rc^publicnn  and  In  conformity  to  the  OfdimuiL-e  of 
1787,  &o  fiir  iia  ap|i1icAblp. 

'  In  thf  preiiriible,  '*  We  the  repreacntiitivca  of  the  |>eoplG  inhikbiting.'*  Ac,  re- 
ferring'^ to  till'  t'Dufilin^  Act  of  Con^Tt'Bs, "  dri  ordain/'  Ac,  *'  and  do  mutually  flgree 
with  each  vtlwr  to  foriii  oaraelvew  into  a  fre<*  and  independent  Stjitt!  by  tlif  name," 
Ac  In  the  Conf*titutioti  of  1832 : — '*  We  dtH^liire,**  Ac,  is  used,  without  indieating 
the  p^reona  iudieated.  An  net  of  Dec  16,  1831,  fm  holding  a  convention^  rt^eited 
that  the  eh^ctortt  hiid  voted  for  a  convention  in  conformity  with  a  resolution  of  th^* 
legislatnre,  Dec  1ft,  Ii<30.  The  Hame  Constitution  provides  thot  amendmenta  pr***^ 
posed  by  two  thi  rd.s  of  the  b>gif?ljiture  may  he  adopted  by  a  majority  vote  of  the  quali* 
tied  el**ctc»ra.  Art.  0.  Titled— ^SVatrif.  1,  That  the  legistature  whalf  Imve  no  power  to 
pAflB  Uw8  for  the  emaneiprttion  of  slaves  without  consent  of  the  owners,  unlew  for 
meritorioaa  services,  the  owner  then  to  be  eompttneated ;  they  '*  shall  have  no  power 
to  prevent  emii^raiita  k>  this  State  from  brin^^ing  with  tliein  aueh  peraona  hs  are 
deemed  alavoA  by  the  kwa  of  any  one  of  the  United  States,  so  long  as  any  person 
of  the  same  tt^  or  de«CTiption  shnll  be  continncd  in  slavery  by  the  lawa  of  this 
StAte;  provided^  that  such  person  or  slave  he  the  bnna  fiik  property  of  such  emi- 
grants, and  that  laws  niay  be  piw^sed  to  prevent  the  introduction  into  the  Stat*  of 
slaves  who  may  have  committod  high  crimes  in  other  States ;  they  shall  have 
power  to  pass  laws  to  prevent  the  owners  of  slaves  to  emancipate  them  saving  tJie 
rights  of  creditors  and  preventing  them  from  becominfr  a  public  chnrLfc;  they 
ehoU  have  full  power  to  permit  slaves  from  beinjc;;  brought  into  (his  instate  us  mer- 
chaadiae,  and  also  to  oblige  the  owners  to  treat  them  with  humanity,"  Ac  In  the 
prosQCYition  of  slaves,  grand  jury  Inquest  shall  be  necessary  and  the  legislature 
shall  have  no  power  to  deprive  tnem  of  lui  impartial  trial  by  a  petit  jtiry. 

VOL.    11^-10 


140 


LAWS    OF    MISSTBSIPPI. 


own  use,  except  from  Louisiana  or  the  Alabama  Territory. 

12.  "  It  shall  not  be  lawful  for  any  free  negro  or  mulatto  to 
emigrate  to  and  beeonte  a  resident  of  thig  State."  Such  person^ 
neglecting  to  leave  the  State  on  notice,  may  be  Bold.    (Hutch. 

D.  524,)    ' 'y  p.  70.  To  provide  for  the  safe  keeping  of  nm^ 

away  negroes^  taken  up  imthin  the  Indian  nations  in  this 

State,    ,  p.  72.  To  amend  County  Court  laWy  gives  these 

court-8  exclusive  jurisdiction  in  capital  oftenccB  committed  by 
slaves.  Provides  for  jury,  counsel,  and  evidence. 

1820. — 3d  Ses.  c.  33.  To  authorise  justices  of  the  pemce  to 
punish  slaves  and  free  persons  of  color  for  certain  offefic6«* 
Sec.  1.  A  justice  and  two  freeholders,  "  who  shall  be  owners  of 
slaves,"  may  puni&h,  by  whipping  and  iiillory,  any  slave  or 
free  person  of  color  who  shall  assault,  &c.,  any  white,  or  "  use 
insolent    or  abusive   language  without  provocation"  to  any 

white.     2,  3.    Respecting  sales  by  slaves,  &c.      ,  c.  45. 

Punishment  of  crime,  &c.  Sec,  7.  "  Any  person  guilty  of 
stealing  or  selling  any  free  person  for  a  slave,  knowing  the  said 
person  so  sold  to  be  free,"  shall  suffer  death  on  conviction, 
(Hutch,  D,  938.)  8.  Felony  punishable  with  death  to  steal  any 
slave.  49.  What  persons,  unable  to  pay  fines  and  costs,  are  to 
be  hired  out,  *'  liable  and  subjected  to  all  the  duties  of  a  labor- 
ing servant," — a  provision  repealed,  1821,  4th  Sess.,  c.  51, 

1822,  June  18,  An  act  to  reduce  into  on€  ths  several  acts 
concerfivtig  slaves^  free  negroes^  and  m^aitoes.  Sec.  1.  "  All 
persons  lawfully  held  to  service  for  life,  and  the  descendants 
of  the  females  of  them  within  this  State,  and  such  persons  and 
their  descendants  as  hereafter  may  be  brought  into  this  State, 
pursuant  to  law,  being  held  to  service  for  life  by  tlte  laws  of 
the  State  or  Territory  from  whence  they  were  removed,  and 
no  other  person  or  persons  whatsoever  shall  hencefortli  be 
J  deemed  slaves."  2-7.  Allows  the  introduction  of  slaves  bom 
in  other  parts  of  the  United  States,  not  convicted  of  crimes 
ifec.  Providing  penalties,  &c.'  70.  Eemedy  for  persons  con- 
[ceiving  themselves  unlawfully  held,     78.  Penalty  on  persons 
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1  In  HatHa  t*.  Rntinela»  12  Hownrd  U,  S.  Rep.  7»,  Ht^ld,  that  this  staiute  does 
nolnuikd  void  n  not*?  g^iven  for  the  jirice  of  elaTea  to  be  imported  contrarv  to  thU 
• —     See  the  State  law,  1837,  M»y  18,  eec.  2,  8, 


LAWS  OF  MISSTSSIPPT. 


lit 


I 


I 
I 


aiding  in  the  prosecution  of  a  suit  for  freedom,  in  case  the 
plaintiff  fails  to  establish  his  claim.  79.  Members  of  emanci- 
pation societies  not  permitted  to  be  jurors  in  eiieh  suit.  80- 
86.  Against  immigration  of  free  negroes ;  registry  of  such 
persons,  &c.  Tl>e  other  provisions  are  re-enactments,  or  such 
as  conform  the  law  to  the  general  system  of  the  older  States. 
See  Hutchinson-tj  D.  ed.  1848,  pp.  512-525. 

The  above  act  is  enlarged  and  amended  by  acts  of  June  26, 
1822,  on  patrol  law ;  Jan.  10,  18'i3,  containing  severer  rules 
against  assemblies  of  slaves,  sind  enlarging  powers  of  justices, 
Ac. ;  Jan.  23, 1824  ;  Jan.  29,  1825  ;  Jan.  29, 1829.  The  act  of 
"Dec.  30,  1831,  Sec.  1,  requires  all  free  negroes  between  sixteen 
and  fifteen  years  of  age  to  quit  the  !^tate,  or  be  sold  for  five 
years,  7^n)f^^«?,  that  negroes  proving  *'good  character  and 
honest  deportment''  may  have  licenses  to  remain.  2.  Forbids 
employment  of  free  negroes  or  mnlattoes  on  boats,  unless  so 
licensed.  6.  Colored  persons  may  not  exercise  the  functions 
of  a  minisler  of  the  gospel;  but  a  master  may  on  his  own 
premises  permit  a  slave  of  his  own  to  preacli  to  his  other  slaves.^ 
(Hutch.  D.  583.)  The  acts  of  1831,  Dee.  10;  1833,  Dec.  25; 
1839,  c.  59,  contain  additional  amendments.  See  Hutch,  D, 
.M6-530. 

1830. — An  €K*i  to  prevent  the  ciretdatimi  of  seditious pam- 
pJdet^,  Sec,  1.  White  persons,  for  this  offence,  punisbablu 
with  fine  and  imprisonment.  2.  Colored  persons,  for  the 
same,  with  death.  3.  No  colored  person  to  be  employed  in 
printing  ofiiees.  4.  Kot  la>\^ul  for  slave  or  person  of  color 
to  keep  house  of  entertainment.  5.  Justices  and  constables, 
duty  to  search  into,  &c.     (Hutch.  D.  949.) 

1832,  Oct.  26,  A  revised  Constitution.* 

*  Jordan  i*.  The  SUt«,  32  MissiflAippi,  382.  A  ulnvo,  ei^eept  on  his  mostfr's 
pUntAtiaD,  cannot  be  eroployetl  to  «rre«t  a  runaway  slare. 

*  See  ante,  p.  145,  note»  Under  Slavex,  an  Arttrl>*  correspond! fig  to  one  in  the 
older  Coafititution»  omitting,  in  8ec.  1,  **  they  nhaH  havi^  fuU  power  r.o  prevent 
slaves  from  being  brouffht  into  thia  8t«te  as  merchandise."  Sec.  H.  "  The  intro- 
clpetion  of  fllayes  into  thifl  State  aa  merchandige,  or  for  sale»  ehaU  be  prohibited 
from  and  afTU-r  the  first  day  of  May,  18a*i  Promded,  that  the  nctual  settler  or 
settlers  shall  not  be  prohibited  (rom  purcha^iinp:  slaves  in  any  State  in  this  Union, 
nnd  bringing  them  into  this  State  for  their  own  individnoii  uRe,  nntil  the  year 
18i5."  Bee.  8,  That  aU  proceeding**  in  prosecution  of  slaves  for  eriinus  shall  be 
regnlmt4Hl  by  law  {L  e.  statote).     No  guarantee  of  jury  trial  as  before. 

In  Groves  v.  Slaughter  (1841)»  15  Peter8>449,  held^  that  the  second  sectton  ia 
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1837,  May  IS, — An  act  to  prohibit  the  tniroductian  of 

I  elaves  into  this  State  as  merchajidise^  or  for  sale.  Declares 
penalties ;  and  that  notes,  &c*,  given  for  such  slaves  are  void. 
(Hutch.  535.)     Repealed  by  act  of  1846,  ib.  5^1. 

1839. — A  new  crimmal  Code,  Title  iv.,  see*  64.  Stealing 
slaves.  Every  person  who  shall  be  guilty  of  stealing  "  any  slave 
or  slaves,  the  property  of  another,  with  ur  without  the  consent 
of  such  slaves/'  is  declared  punishable  with  ten  years'  imprison- 
ment. (Hutch.  D.  970/)  Title  vii.  Of  txmting  inmirrectioTi^^ 
refers  only  to  insurrection  of  slaves  "  with  arms,  in  the  intent 
to  regain  their  liberty  by  force."  Exciting  dieeoiitent  is  re- 
cognized  as  a  distinct  offence  of  less  degree.  Also^i  the  circu- 
lating documents,  &c.  (Kutch.  D.  978.)  By  the  same  Code 
free  persona  of  color  are  declared  triable  and  punishable  by 
this  Code  as  whites;  but  it  does  not  extend  to  slaves.  (Hutch. 
D.  994,) 

1842,  Feb,  26.  An  amending  act  relating  to  fret  negroes 
and  mulattoes.  (Hutch .  D.  537.)  Sec.  1 .  Proceedings  to  be  had 
against  those  unlawfully  in  the  State.  2.  That  slaves  taken  from 
thi^  State  and  emancipated  may  not  retuwi/     3,  Free  negroes 

merely  dir«ciorj  to  the  lec^slature,  and  not  operative  propria  ti^ore  M  fi  pro- 
hibition, Mr,  Clay  and  Mr,  Webster,  of  counsel,  ajrainpt  the  operfttlon  of  the 
Htiite  CoDstitution,  contended  that  it  waa  in  conflict  with  that  of  the  United 
8tateB,  giving  Congress  power  to  regulnte  commerce  between  the  states 
(lb.  488.  404).  The  eonrt  concluded  tliiit  "  thia  point  was  not  involved/'  (lb. 
604,  608).  The  opiniu'D  of  the  court,  by  ThonipaoHj,  J.,  doa  not  refer  to  it» 
McLean,  J.,  delivered  an  opinion  a<fainat  the  idea  of  a  conflict,  ba&ed  on  the  prop- 
ojiirion  that  slaves  are  not  property.  Chief  Justice  Taney  likewise  denied  the 
exit^tencc  of  any  conBict,  without  diiiK.*usBing  the  question  of  *•  property  or  por- 
Bone."  Story,  Thompaon,  Wayne,  McKinlev.  Justices,  concurred  that  there  was 
no  conflict.  Baldwin,  J.,  held  that  the  convict  existed,  nnd  that  Blove«  are  prop- 
erty, ufl  recogniKed  by  the  Constitution  of  the  I'liited  Statc:^.  Judp^es  McKinley 
and  Story  diasented  from  the  judgment  of  the  court;  that  is,  holt!  tliat  the  State 
Constitution  should  be  tjiken  to  act  of  itself,  as  private  hiw.  Judges  C»tron  lUld 
Barliour  did  not  participate  in  the  decision  of  tlie  case. 

By  an  amendment  to  the  Constitution,  adojited  Feb»  2.  1846,  "  The  leg^ifllattini 
»haU  nave  and  are  hereby  veeled  with  power  to  pass  such  lawt*  re(;riiloting  or  pro- 
hibiting the  introduction  of  elaves  into  this  State  as  mny  be  deemed  proper  and 
I  expedient'* 

'  Thin  appeara  to  Iwve  been  law,  either  common  or  statute,  before.  See  Hinds 
't>,  Brazealle  (^1838),  2  Howard's  Miaa.  837,  where  the  t4\'^tator,  in  182B,  had  left 
iHts  residence  in  MisaUftippi^  with  a  nei^o  woman  ami  the  defendant,  hia  aon  by 
]  tliiB  woman ;  had  emancipated  them  in  Ohio  by  det^d  which  in  bis  ^ill  he  recltej, 
ideviBin^  all  his  ]>roj)erty  to  defendant,  whom  he  a«knowk'd^ed  to  be  his  anjn  ;  by 
jthe  hitr^ie^t  court,  Sharkey,  Ch.  J.^  defendant  wjia  held  n  ekve,  who,  with*  the 
Iproperty  deviaed,  belonjjed  to  the  lietrBat  Inw,  As  to  the  etTect  of  the  intention  of 
f  the  owner  who  carries  hiB  alavea  into  another  State,  and  there  enmncipatea,  aee  Shaw 
^roWQ  (18$8)r  35  Misaiasippi,  247.     In  this  case  it  waa  also  held  by  the  court, 
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or  mulattoes  may  not  emigrate  to  tliis  State.  4.  Captains  of 
vessels  introducing  snclimade  liable  to  fine  and  irapriBonment. 
5-10.  Providing  for  tlie  eale  of  eueh  negroes,  <fec,,  and  for  a 
particular  snpervitifon  over  tliem  afterwards.  11.  "Hereafter' 
it  shall  not  be  lawful  for  any  person,  by  last  will  or  testament, 
to  make  any  devise  or  bequest  of  any  elave  or  slaves  for  the 
piirpose  of  emancipation,  or  to  direct  tliat  any  slave  or  slaves 
shall  be  removed  fi'om  this  State  for  the  purpose  of  emancipa- 
tion elsewhere."  (The  Code  of  1857,  art.  9,  p.  23C,  contains  a 
more  stringent  provision,  to  prevent  evasion  of  the  law  before 
practiced,  given  in  37  Mississippi,  255.)  Later  amending  acts, 
not  important  in  the  view  here  taken,  arc  given  in  Hutchinson's 
Digest  of  the  State  law%  ed.  1848,  pp.  541V542* 

1846. — An  act  giving  half  the  value  to  the  owners  of 
slaves  executed.  By  an  act  of  1848,  non-resident  owners  are 
not  to  receive  compensation.     (Hutch.  J).  540,  542,) 

1854,  c.  36.  An  act  regulating  the  trial  of  slaves  for  offences 
not  capital.  Provides  for  examination  by  tw*o  magistrates  and 
five  slaveholders,  with  appeal  by  the  owner  to  the  circuit 
court.* 

1857— A  new  Code." 


Handy,  J.,  that;  a  negro  from  anotbcr  St«te  may,  r)n  the  principle  of  comitj',  tnke 
by  devisomMib^ieeippL  But  in  Hoarn  n  Bridtiiilt  (1^59),  '3l  Mias.  209,  Cttp.  "  It  ia 
tlie  policy  of  tbia  Stnte  to  interdict  all  int^reourse,  comiuLTce,  and  ruinily  with  this 
race,  and  to  enforce  A|C^ai net  them  the  wtrict^iet  rule  of  the  ancient  law  npplicnbleio 
alien  cncmiefi,  except  as  to  life  and  linsb.  Alien  free  ne;iTuet«,  Liring^  without  the  pro- 
tection of  the  Federal  Con^titntion,  as  citiJiens  of  tlie  I'nited  Staifs.  and  being  i»f  » 
bftrlMirlan  race,  with  whom  eivilijsed  nations  have  no  comniereinK  koc  ial,  or  diplo- 
matie  intercourfie,  and  ht^nce  regarded  a«  f*rpetiml  enemies  (though  no  war  be 
waged  ft^ftinfit  them),  are  incapable  of  taking  or  hulding:  anv  specie*  of  property  in 
thi«  State/'  Similar  viown  are  set  forth  in  Mitchell  e,  \VeU«,  ib,  235.  These  two 
cases  are  jiarticnlarlY  intereiitinp:  as  illuHtratione  of  that  theory  in  international  law 
by  which  the  court  fletcrminee  the  relations  of  private  i>ereione  by  its  own  views  of 
what  ia  due  to  and  from  the  State  and  other  States  in  reference  to  «ome  particular 
class  of  interests — ^the  d<>ctrine  of  "  comity/'  aa  curiinionly  underetood.  In  each 
case  Harria,  J.,  delivered  the  opinion  of  the  court,  and  Htmdy,  J.,  dissented, 

*  It  had  been  held  in  Ro»»  v.  Vertner  (1840),  fi  Iloward*8  MvseiBsippi  R,,  that 
A  direction  to  executor  to  Aend  filave»  to  Liberia,  there  to  remain  free,  waa  a 
ip<alid  trust ;  that  it  was  not  a^Ainst  the  policy  of  the  State  for  the  owner  to 
Bend  filaves  out  of  the  Stat43  for  nianuiuifssion,  Becjueatof  alavea  totrustcee,  in  trait 
for  the  Amoriean  Colonization  Hociety,  was  held  void  in  Luak  v.  Lewis  (1856 1.  32 
IGm,  297. 

■  But  a  elave  may  aUo  be  indicted  and  tried  in  the  circuit  court.  Jordan  i\ 
The  State,  3*2  Mibs.  ^382, 

•  Thie  f  have  not  »een.  Judging?  by  the  current  of  judicial  decisions  its  pro- 
visioni  do  not  probably  lighten  Uie  nonds  of  the  negro  race  in  this  State.  A  State 
Convention^  Jan.  12,  1B01,  pa^^fiea  a  ao-called  Orditiatue  of  Sec€»tion,  similar  to 
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§   565.      LEOIBLATIOlf  OF  THS  StATE   OF  ALABAMA. 

On  tbe  ftdmiseion  of  the  State  of  MiBsissippi,  in  1817,  tbe 
eastern  portion  of  the  former  Territorj  was  organized  as  the 
Alabama  Territory,  in  which  the  laws  of  Mississippi  Ter- 
ritory continued/  No  statutes  affecting  personal  condition 
were  enacted  during  die  brief  existence  of  the  territorial  gOT* 
emment. 

1819,  Aug.  2.  Ck>nstitution  of  the  State  adopted/ 
Tlie  declaration  as  to  pergonal  rights,  and  the  sixth  article  on 
the  powers  of  the  legislature  in  respect  to  slaves  are  substan- 
tially the  same  as  those  of  the  CJonstitntion  of  Miasi&sippi  of 
1817  ;*  suffrage  is  limited  to  "  white  male  persons/'  Sec.  3  of 
art,  6,  provides  that  "  any  person  who  shall  maliciously  dis- 
member or  deprive  a  slave  of  life  shall  suffer  such  punishment  as 
would  be  inflicted  in  case  the  like  offence  had  been  committed 
on  a  free  white  person,  and  on  like  proof,  except  in  case  of 
insurre^jtion  of  such  slave/* 

1819. — An  act  increasing  the  stringency  of  patrol  law, 
Toulnmn's  Ala.  Dig.  639.     See  Code,  §^'  98^-1004. 

1822. — An  act  to  prevent  free  negroes  retailing  liquors, 
ToTiL  AL  D.  642;  Code,  §§  1036,  1037. 

1823* — An  act  to  carry  into  effect  the  laws  of  the  United 
States  prohibiting  the  slave  trade.  Slaves  imported  shall  be 
employed  on  public  works  or  sold  for  the  State.  Toul.  Al,  D, 
643.     Modified  in  Code,  §§  2050-2063, 

1824* — An  act  for  payment  of  residents  being  owners  of 
slaves  executed,  except  in  case  of  insurrection.  Modified  in 
Code,  §§  3327,  3328. 

that  of  South  Cftrolina  and  Alubflmn.  A  similAr  Ordinance  was  passed  by  Georgia^ 
Jan.  1&,  1861,  »mtL'  printinu  the  abstrnct  of  the  laws  of  that  State  in  IMf  volume, 

*  Mar,  8,  1817,  An  €tct  to  €«t«bli*h  a  ^frpnraU  gomemmtnt  fm*  tht  tniMern  part  of 
the  MivMnmd  Tefritartf,  111.  Stet.   U.  S.  371,     6  BfA  D.  209.   providea  for  np^ 

|#  polniment  oi  a  jt^vemor  and  »ocrt'tary  by  the  PreBident,  with  the  ccinnent  of  th« 
Senate,  and  for  a  Ifiififilativo  council  and  assombly  liko  that  of  thti  older  Territory. 
■  Bcg^innin^,  *"  Wo,  the  peoplt*  of  the  Alabaiiiu  Territory/'  Ac,  referring  to  tho 
act  of  Mar,  2. 1 8 1 9,  to  enable  ike  rteojde  nf  tfm  Aiabama  IWritvry  toffyrm  a  Con^tihiiimi 
and  State  iinvtrntmmt  and  for  thf  adminnon  of  &ueh  State  into  the  Union  on  an  equal 
fwting  mth  the  orirtinol  Stutrn,  HI.  Btat.  U.  8,  480,  6  B,  (b  D,  380,  A  Remlutim,  of 
Dec,  14,  18  li),  (i^ctarinff  tht  admi»»ifmo/ the  State  nf  Alahamn  into  the  rnitm,  recites 
that  the  pe^tute  of  the  Territory,  by  a  convention,  nad  formed  for  thetuaelyeei  a  Con- 
ptitution  itud   State  government  whiih  is  rejiublirun  nnd  in  conformity  with  the 

Crinciples  of  the  Articles  of  coiripact,  i.e.,  the  Ordinance  of  178tj  ao  far  m  ippllcft- 
le.     III.  Stat  IT.  8.  $06,  6  P.  4  D.  564. 

*  Seo  anU,  p<  U5. 
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1826y  Jan.  2.  An  acfc  against  trading  with  slaves.    Code, 

§  3286.    ,  Jan.  14.   Circuit  judges    authorized  to   hold 

court  at  their  discretion  for  trial  of  slaves.  Another  act,  Jan  7) 
1832,  for  more  speedy  trial  of  slaves  and  free  persons  of  color. 

See  Code,  §  3319.    ,  Dec.  20.  Slaves  and  free  persons  of 

color  for  manslaughter  on  the  body  of  another  such,  to  be  pun- 
ished by  whipping  and  branding.    lb.  §  3314. 

1827,  Jan.  13.  An  act  to  prohibit  the  importation  of 
Blames  for  sale  or  hire.  Citizens  of  the  State  may  purchase  for 
their  own  use.  This  act  is  repealed  by  act  of  Jan.  22, 1829. 
An.  L.  p.  63. 

1831,  Jan.  31.  Slaves  or  free  persons  of  color,  for  attempt 
to  commit  rape,  to  suffer  death.    Code,  §  3307. 

1832,  Jan.  16.  An  act  to  prevent  the  introduction  of  slaves 
into  Alabama,  and  for  other  purposes.  An.  L.  p.  12.  Sec- 
tions 1-8,  20,  21,  relating  to  importation,  are  repealed  by  act 
of  Pec.  4,  of  the  same  year.  Ann.  L,  p.  6.  Sec.  9.  That  it 
shall  not  be  lawful  for  any  free  person  of  color  to  settle  within 
the  limits  of  this  Stata;  such,  attempting  settlement,  declared 
punishable  by  whipping,  and  on  further  stay  may  be  sold  for 
life  (changed  in  Code,  §  1033,  to  imprisonment).  10.  Prohibits, 
under  fine,  the  attempt  to  teach  any  slave  or  free  person  of 
color  to  spell,  read,  or  write.  10-24.  Penalties  for  negroes 
writing  passes  ;  free  blacks  forbidden  to  associate  Or  trade  with 
slaves ;  more  than  five  male  slaves  make  an  unlawful  assembly  ; 
slaves  may  attend  worship  conducted  by  whites ;  slaves  or  free 
negroes  may  not  preach,  &c.,  to  slaves,  &c.,  unless  before  five 
respectable  slaveholders,  and  the  negroes  so  preaching,  &c.,  to 
be  licensed  by  some  neighboring  religious  society.  Clay's  Al. 
D.  p.  398.  Code,  §§  1035,  1036,  1044.  Code,  §  1037,  reads, 
"  The  preceding  sections  of  this  article  do  not  apply  to  or 
affect  any  free  person  of  color  who,  by  the  treaty  between  the 
United  States  and  Spain,  became  a  citizen  of  the  United  States, 
or  the  descendants  of  such." 

1834,  Jan.  17.  County  courts  may  authorize  owners  for 
meritorious  causes  to  emBncvpe^te^  provided  that  the  emancipa- 
ted shall  remove  out  of  the  State,  '*  never  more  to  return,"  &c. 
Code,  §§  2044-2048. 
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1835,  Jan.  7-  Against  selling  poisons  to  slaves.  Code,  §  3278. 
-,  Jan.  9.  In  a  penal  law,  **  slaves  shall  be  competent  wit- 


nesses where  free  persons  of  color  ai'e  charged/*  &c.  Comp, 
Code,  §  2276, 

1839,  Jan.  10.  An  act  making  persons,  not  being  patrol  or 
owner  or  agent,  &c.,  who  may  assault  slaves,  "  without  just 
cause, *^  liable  to  punishment  as  in  assault  on  whites.     Modified 

in  Code,  §  3300.     ,  Feb.  2.  An  act  the  more  effectuuUy  to 

prevent  free  negroes  and  persons  of  color  from  entering  into 
mid  remaining  in  this  State.  Sec.  fi,  7.  Repealed  by  act  of  1 840, 
No,  2fJ,  and  further  amended  by  act  of  1841,  No.  9,  as  to  the  city 
of  Mobile,  making  it  the  duty  of  masters  of  vessels  to  report 
and  of  the  Mayor  to  arrest  free  negroes.  The  other  provi- 
sions appear  to  be  included  in  penal  Code  of  1841,  c.  15,  §  21, 
On  slaves,  &c.,  Clay's  D.  p.  473,  and  see  Code,  Title  I^ree  colored 
f/iarinersj  providing  for  the  imprisonment  of  such  mariners 
and  for  punishment  of  captains  n^lecting  to  carry  them  away, 
by  fine  and  imprisonment;  bonds  required.  Code,  §§  1033, 
1045-1051. 

1843-4.^No.  38.  Declares  enticing  away  slave  either  for 
use  or  *'tu  enable  such  slave  to  reach  some  other  State  or  coun- 
try where  such  slave  may  enjoy  freedom,-'  punishable  b}^  im- 
prisonment for  not  less  than  ten  years.     Code,  §  3128. 

1844-5. — ^No.  222.  Against  trading  with  slaves  at  boats, 
&c. 

1849-50.— Nos.  14,  17.  To  suppress  trading  witli  slaves. 
No.  15.  Against  slaves  selling  spirituous  lic^uors.  Code, 
§§  3281-3283.  No,  18.  Slaves,  except  for  capital  often ces,  may 
be  bailed.  Ih.  §  3332.  No,  1&.  For  greater  accm-acy  in  com- 
raitment  of  absconding  slaves,     lb.  ^'§  1023-1032. 

1851-2.— Nos.  74,  75.  Forbid  sale  of  liquors  to,  and  au- 
thorizing appointment  of  guardians  for  free  persons  of  color. 
No.  414.  Declares  certain  persons  "  citizens  of  this  State  as 
fully  as  tlioy  would  be  if  they  wore  not  of  Indian  descent." 

1852|  Feb.  2.  A  Code  containing  the  earlier  provisions  and 
resembling  in  substance  the  Codes  of  the  older  States.  Sec, 
2042: — "The  state  or  condition  of  ucfrro  or  African  slaverv  is 
established  bylaw  in  this  State,  conferring  on  the  master  prop- 
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erty  in  and  the  right  to  the  time,  labor,  and  services  of  the 
slave  and  to  enforce  obedience  on  the  part  of  the  slave  to  all 
his  lawful  commands.  This  authority  he  may  delegate  to 
another,"*  2048.  *'  The  master  must  treat  his  slave  with  hu- 
manity and  must  not  inflict  upon  him  any  cruel  punishment ; 
he  must  provide  him  with  a  sufficiency  of  healthy  food  and 
necessary  clothing ;  cause  him  to  be  properly  attended  in  sick- 
ness and  provide  for  his  necessary  wants  in  old  age."  2052. 
Bond  for  costs  required,  on  the  part  of  the  slave  claiming  free- 
dom. 2056.  Children  under  ten  years  of  age  not  to  be  sold, 
under  execution,  without  the  mother  nor  the  mother  without 
the  children,  xmless  one  of  the  parties  in  interest  makes  affida- 
vit that  his  interest  will  thereby  be  materially  prejudiced.' 

1863-4. — 'No.  36.  On  practice,  where  slaves  are  witnesses. 
No.  52.  On  appointment  and  duties  of  guardians  of  free  ne- 
groes. 

1866. — An  act  requiring  the  residence  of  owner  or  over- 
seer on  plantation  of  more  than  six  hands. 

1868. — Laws  on  trafficing  and  gaming  with  slaves.  An. 
L.  pp.  35,  285,  291." 

'  Barlow  v.  Lambert,  28  Ala.  R.  N.  S.  704;  S.  C.  6  Am.  Law  Ree. :— on  hiring 
of  slaves,  and  what  is  loss  of  slave's  time  if  he  dies,  is  of  interest  m  view  of  the 
question — ^whether  slavery  rests  on  custom  or  legislation. 

*  A  provision  in  this  Code,  S§  8824-3837,  dkects  the  governor  to  surrender 
fugitives  from  justice  on  demand  from  other  States.  Toulmin's  Dig.  p.  226,  gives 
a  territorial  law  of  1814,  giving  similar  power. 

'  Jan.  11,  1861.  A^ti^  Convention  passes  an  Ordinance  to  dUsolve  the  Union 
between  the  StcUe  of  Alabama  and  otiter  State*  united  under  tlu  compact  and  style  of 
the  United  Statee  of  America. 


•CHAPTER  XIX. 


THE  LOCAL  MTJNICIPAL  LAWS  OF  THE  UNITED  STATES  AFFECnNG 
CONDITIONS  OF  FREEDOM  AND  ITS  CONTRARIES.  THE  SUBJECT 
CONTINUED.  LEGISLATION  IN  THE  STATES  AND  TERRITORIES 
FORMED  IN  LANDS  ACQUIRED  BY  TREATY  OR  CONQUEST ;  THE 
STATES  LOUISIANA,  MISSOURI,  ARKANSAS,  IOWA  AND  MINNE- 
SOTA;  THE  TERRITORIES  NEBRASKA  AND  KANSAS,  AND  THE 
INDIAN   territory;     THE    STATES    FLORIDA,  TEXAS,    CALIFOB- 

nia  and  oregon  ;   and  the  territories  washington,  utah 
and  new  mexico. 

§  566.    Legislation  of  the  State  of  Louisiana. 

The  territory  on  either  side  of  the  Mississippi  River  be- 
tween the  lands  claimed  by  Spain  and  Great  Britain  on  the 
east  and  by  Spain  on  the  west,  to  which  the  name  Louisiana 
was  given,  in  1682,  by  La  Salle,  was  held  by  France  until  1762, 
when  it  was  ceded  to  Spain.  Possession  under  the  treaty  was 
not  taken  until  1769.  Tlie  private  law  continued  to  be  for  the 
greater  part  such  as  had  been  established  by  the  French.*    The 

*  See  McLean,  J.,  in  Parsons  v.  Bedford,  3  Peters,  450.  Crozat's  charter,  Sep. 
14,  1712,  provided,  "Our  edicts,  ordinance8<and  customs,  and  the  usages  and 
customs  of  the  mayoralty  and  shrievealty  of  Paris  shall  be  observed  for  laws  and 
customs  in  the  said  country  of  Louisiana."  1  B.  A  D.  440.  In  1769,  1770,  by 
proclamation  of  O'Reilly,  the  Spanish  governor,  the  law  of  public  administration, 
including  courts  of  civil  and  criminal  jurisdiction,  was  exchanged  for  a  system 
conformed  to  that  of  other  Spanish  dependencies.  The  law  of  crimes  and  punish- 
ments and  of  testaments  was  likewise  changed  at  this  time.  See  Proclamations 
in  1  Am.  State  Papers  Misc.  862. 
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^eame  territory  was  retroceded  to  France,  Oct  1st,  1800,  by 
'  the  secret  treaty  of  St  Ildefonso,  and  on  the  30th  April,  1803, 
ceded  by  France  to  the  United  States/ 

In  the  colonial  dependencies  of  both  France  and  Spain  the 
slavery  of  Indians*  and  negroes  had  been  legalized  by  the 
same  principles  of  jurisprudence  which  had  introduced  it  into 
the  Englifih  colon  it's.' 

The  third  article  of  tliia  treaty  provided  that  **  the  inhabit- 
ants of  the   ceded  territory  shall   bo  incorporated  into  the 
Union  of  the  United  States  and  admitted  as  soon  as  posgible, 
^according  to  the  principles  of  the  federal  Constitution, to  the 
tenjoyment  of  all  the  rights,  advantages  and  immunities  of  cit- 
j'izei^s  of  the  United  States,  and  in  the  meantime  they  shall  be 
I  maintained  and  protected  in  the  free  enjoyment  of  their  liberty, 
\  property,*  and  the  religion  which  they  profess,"    VIII.  U.  S. 
Bt  200 ;  1  B.  tk  ag#B5/ 

1804,  Mar.  26,*  The  act  of  Congress, — An  act  erecting 
iZouimana  into  two  Territories  and  providing  for  the  tempO' 
\^ary  gav&rnnient  tliereof.  IL  U.  S.  Stat.  283.    Sec.  3.  Secures 

^  Under  thU  cession  the  United  Siatos  clAitned  all  Bonth  of  the  3Ut  deg.  of 
1  K«  Lai.  nod  east  of  the  MlMisBifjpi  to  the  boundary  of  SpunlBh  FIoridA.  The 
I  western  bouodflrj-  of  LouisiAna  was  never  fiettlvd  hi  any  of  the  treaties,  there  being 

nothing  to  determine  it  except  the  erant  to  Crorat  of  '*  all  the  country  drained  by 
^  the  waters  emptying  directly  or  indirectly  into  the  MiFsieelppi.*'  See  the  extraeta 
i  given  in  1  B,  dt  D.  pp.  435.  437.     In  the  treaty  of  1819,  by  which  Flurida  waa 

oeded,  the  boundary  between  8pnni?h  Mexico  and  the  United  Stote§  wns  deter- 
k  mined  to  be — The  Sabine  to  32'  N,  L, ;  thenoe  northerly  on  a  meridian  to  the  Red 
^  Biver,  and  alon^  the  course  of  that  river  to  100'  E.  Lonp^,  from  Grtjenwicli; 
[Hience  north  on  that  meridian  to  the  ArkansaB,  then  following  that  river  to  its 
I  J>€«d  sod  42^  N«  L.,  and  along  that  Unc  to  the  Pueific. 

I  *  Marguerite  v.  Chouteau,  2  MisaouH,  70 : — Indinns  tftken  In  war,  before 
pO^ilty'ii  proclamation,  in  1760,  ond  the  descendanta  of  such  Indian  women,  could 
I'^be  held  aa  staves. 

'  Antf,  vol,  L  p.  212,  Chouteau  \k  Pierre,  9  Miasouri,  1 : — His  cliarter  allowed 
I^Croisat**  the  faculty  to  send  annually  a  veseel  to  Guinea  for  negroes  whom  he  may 
[fell  in  Louisiana,  to  the  exclusion  of  all  others."  1  Martin's  Louisiana,  180.  A 
r  like  raonopi>Iy  was  given  to  Law's  MiflsisHippi  Company,  The  edict  or  Code  Noir 
[of  ZiOQiB  Xlv,  recognized  hut  did  not  first  legalise  slavery;  aBiBBoinetimeafsald.flf^ 
IId  2  Gilman,  1,     ThiJ  Code  dated  from  1724.    It  ia remarkable  for  recognijEingthe 

narriacre  state  among  f^laves.     Art.  6-10.     See  1  Gayarrt?  Hist,  of  La.,  362,  and 

^pp.  Also  in  2  ib.  App.  The  governor's  police  regulations  which  are  severe 
F beyond  the  Code.  Carondelet,  §paiii»h  governor  in  1792,  ItOfi,  issued  some  new 
Ifegulationfl,  3  Gay,  SIS  ;  1  Am.  BtaUi  Papers  Misc.  880.  A  Koyal  Order,  in  1703, 
I  specially  sanctioned  importation.     IK  S90. 

I  •  Thifj  would  have  been  the  etfect  of  internationAl  jurisprudence  witliout  thia 
I  Provision,  Delassoa  t.  the  United  States,  0  Peters^  1S8  ;  Btrother  v,  Lucas^  12 
nib.  4S6. 

*  lS0d»  Oct.  SI.  An  Act  enabling  the  Preeidenb  to  take  poBsesdon  imd  for  the 
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trial  by  jury  in  criminal  cases,  and  in  civil  when  either  party 

flesireB,  and  the  writ  of  habeas  corpus  to  the  inhabitants,  7. 
Declares  that  cL*rtain  enumerated  acts  of  Congress  shall  have 
effect  in  the  above-mentioned  Territories,  among  which  are 
the  act  of  Feb.  12,  1793,  c.  7,  respecting  fugitives;  that  of 
March  22,  1794,  c.  11,  to  p'rohibit  the  carrying  on  of  ilie  dtwe 
trade  from  ths  United  States  to  any  foreign  pl^ce  or  country  ; 
and  the  act  Feb.  28,  1803,  c.  10,  to  prevent  the  impoi'tation  of 
ctrtain  persons  into  certain  States  where^  by  the  laws  there^^ 
their  admission  is  prohihited.  10.  Forbids  under  a  penalty 
the  importation  of  slaves  from  any  place  without  the  limits  of 
the  United  States  ;  and  the  importation  of  slaves  brought  into 
the  United  States  since  May  1,  1708,'  and  that  no  slaves  shall 
be  introduced  except  by  a  citizen  of  the  United  States  remov- 
ing into  said  Territory  for  actual  settlement,  and  being  the 
bona  fide  owner ;  and  slaves  imported  contrary  to  this  law 
ehall  receive  their  freedom.  11.  Continues  the  laws-then  in 
force. 

By  this  act  the  portion  of  the  TeiTitor}^  south  of  the  33d 
parallel  is  organized  as  the  Territory  of  Orleans,^  all  of  which 
is  included  in  the  present  State  of  Louisiana. 

I805|  March  2.  Another  act  authorizing  the  President  to 
establish  a  government  within  the  Territory  of  Orleans.'  II, 
U.  S.  Stat.  322,  3  B.  &  D.  648,  provides  that  the  inhabitants 
"  shall  be  entitled  to  and  enjoy  all  the  rights,  privileges,  and 
advantages  secured  by  the  Ordinance  of  17S7,  and  now  enjoyed 
by  the  ]>cople  of  the  Mississippi  Tcrritorj"." 

1806,  c.  11,  of  the  territorial  legislation,  I^or  the  regnla- 

U'tuporopy  government.  Sec,  2,  Thnt  tlie  "  mUitRrv,  nvU  and  judicial  pnwprs" 
uf  the  existinf^  pfovermnprit  be  excrcisud  uruk^r  Ine  Prefidont'fi  diroetiou  *'for 
njBiritnining  and  pr<jtectiii;L;j  the  inhAbittuitfl  in  the  free  enjoyment  of  their  liberty, 
ppopcpty,  and  religion."  IL  U.  S.  St  245  ;  8  B,  A  D.  562.  'iTie  Prcaident'e  proc- 
I&mation  of  Oct,  27,  1810,  on  taking  posseaaion,  among  rensona  for  the  act  mcn- 
tiouft  f«cilitie«  piven  to  violntionB  of  the  lawa  prohibiting  the  introdaetioii  of 
eUvpa.     XI.  U.  S.  Stat.  App,  m. 

*  Tho  reaion  of  this  in  2  Hildr  2d  Scr,  499. 

•  By  aertion  4,  the  executive  and  lef^isktivc  power  is  vested  in  tbe  governor 
uidcomieil;  the  laws,  "if  disnpprovcd  by  Con gre<«8,  ehall  tlienceforth  have  no 
force," 

'  Steo.  *!,  Provides  for  the  admiRaion  of  the  Territory  as  a  Stote,  when  the 
**  free  inhftbitanta  **  shall  be  eijct}*  thoogand  in  niinil>er.  Proviaion  is  made  for 
elections  ;  but  neitlier  in  this  act,  nor  m  that  of  IHQi,  is  th^  possession  of  tlie 
frandiifle  settled. 
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tion  of  the  rigJUs  and  duties  of  apprenticei  and  indented  ser- 
vants.     .  An  act  to  prevent  the  introdiLotion  of  free  people 

of  color  from  Hispaniola  and  other  French   islands  into 

the  Territory  of  Orleans.    ,  c.  33.  An  act  prescribing  the 

nUes  amd  condiict  to  he  observed  with  respect  to  negroes  and 
other  sla/oes  of  this  Territory.^  Sec.  1.  Slaves  to  have  the 
enjoyment  of  Sundays,  and  be  paid  when  they  work  on  that 
day ;  but  not  extending  to  slaves  in  specified  domestic  employ- 
ments. 2-6.  Kegulating  food,  clothing,  care  of  sick,  &c.  7. 
Hours  of  rest  and  labor,  following  "the  old  usages  of  the  Ter- 
ritory." (No  similar  provisions  appear  in  the  R.  S.)  8.  Dis- 
abled slaves  sold  at  auction  not  to  be  separated  from  some  of 
their  children.  (R.  S.  ^  67.)  9.  Children  under  ten  years  not 
to  be  sold  separately  from  their  mothers.  (R.  8.  §  75.)  10. 
Slaves  real  estate.  11-14.  Certain  police  regulations.  15. 
"  As  the  person  of  a  slave  belongs  to  his  master,  no  slave  can 
possess  anything  in  his  own  right  or  dispose  in  any  way  of  the 
produce  of  his  industry  without  the  consent  of  his  master." 
16.  Slaves  shall  not  be  parties  in  civil  suits,  nor  witnesses 
against  whites.  17.  May  be  prosecuted  criminally.  18.  "The 
condition  of  a  slave  being  merely  a  passive  one,  his  subordina- 
tion to  his  master  and  to  all  who  represent  him  is  not  sus- 
ceptible of  modification  or  restriction  (except  in  what  can 
incite  the  said  slave  to  the  commission  of  crimes)  in  such  man- 
ner that  he  owes  to  his  master,  and  to  all  his  family,  a  respect 
without  bounds,  and  an  absolute  obedience,  and  he  is  conse- 
quently to  execute  all  the  orders  which  he  receives  from  hfrn, 
his  said  master,  or  from  them."  19,  20,  21.  On  the  use  of 
fire-arms  by  slaves  and  free  colored  persons.  (R.  S.  §  63.)  22. 
Compensation  for  their  robberies.  23-37.  Respecting  runa- 
ways ;  how  pursued ;  if  they  will  not  surrender  may  be  fired 
upon.'  (R.  S.  §  61.)  38.  Slaves  prohibited  trading  or  holding 
property.  39;  Penalty  for  not  providing  for  slaves.  40.  "  Free 
people  of  color  ought  never  to  insult  or  strike  white  people, 
nor  presume  to  conceive  themselves  equal  to  the  white ;  but 

'  This  is  popularly,  and  in  some  of  the  digests,  called  the  Black  Code — Code 
Noir. 

'  LaperoQse  v.  Rice,  1 8  La.  667. 
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on  the  contrary  they  otight  to  yield  to  them  on  every  occasion, 
and  never  speak  or  answer  tliem  but  with  respect,  under  the 
penalty  of  imprisonment  according  to  the  nature  of  the 
offence/'  An  act  on  crimee  and  offences  is  part  of  the  same 
Code,  41,  Directs  the  trial  of  slaves  for  capital  offences  by  a 
county  judge,  or  two  justices,  and  from  three  to  five  free- 
holders. 42,  Other  offences,  by  a  justice  and  freeholders. 
43,  44,  Regulatious  of  trial.  45.  Evidence  of  free  Indians 
and  slaves  under  oath  in  trials  of  slaves,  and  by  sec,  46,  like- 
wise in  all  causes  agahist  free  negroes,  &c.,  where  they  have  a 
jury  trial,  47.  Capital  crimes  declared.  48.  Whites  conceal- 
ing goods  stolen  by  slaves.  49.  "Any  slave  who  shall  willfully 
strike  hie  master,  mistress,  or  his  or  her  child  or  children,  (or 
overseer,  by  a  law  of  1814,)  so  as  to  cause  a  contusion,  or  effu- 
sion or  shedding  of  blood,  shall  be  punished  with  death."  (R. 
S.  §3,)  50.  liebclling  against  oversecTs,  how  punished.  (R, 
S.  §14.)  51.  Slave,  for  any  killing,  or  for  causing  insurrec- 
tions, to  suffer  death.  52.  Payment  for  those  executed.  (Snppl, 
laws,  1818,  1830,)  53.  Procuring  witnesses  against  slaves. 
54.  Penalty  for  concealing  from  justice.  65.  Penalty  for  striking 
a  white  person,  (R,  S,  §  9.)  56.  Person  willfully  killing  a  slave 
to  be  tried  and  condemned  agreeably  to  the  laws  of  the  Terri* 
tory.  For  cruel  punishments  a  fine  between  two  and  three 
Imndred  dollars.  57.  Determining  rcsponBibllity  when  such 
act  is  not  witnessed.  58.  Penalty  for  not  keeping  an  over- 
seer. (R.  S.  §73.)  59,  Slave  disclosing  plots,  &c.,  to  be  re- 
warded with  freedom  and  a  sum  of  money.  60-62.  On  legal 
proceedings.  Supplementary  on  minor  points  are  acts  of  1807, 
c.  30,  about  overseers,  1809,  c,  24.  1811,  c.  14.  Slaves  may 
sell  goods  from  baskets  only,  1814,  c.  8,  sec.  1,  restricts  com- 
pensation for  death  of  slave,  2.  Includes  white  overseers  in 
the  intent  of  sec.  49  of  the  above  Code.  Of  the  san^e  year,  c. 
12,  for  maintaining  permanently  on  each  plantation  one  white 
person  for  every  thirty  slaves. 

1807,  c.  10.  Imposes  conditions  on  emancipation,    , 

c.  28,  is  entitled  to  prevent  the  immigration  of  free  fiegroes 

Qtid  mulattoes  into^  {&c.    ,  An  act  directing  proceedings 

for  freedom  by  persons  held  in  slavery,  Steele  &  McCam|tbell, 
Ark  Dig.  1835,  p.  268. 
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1808,  c.  31.  Prescribing  the  formal  designation  of  free 
colored  people  in  public  or  notarial  acts. 

1809|  c.  2.  An  act  to  provide  for  the  delivery  of  fugitive 
Blames  to  their  owners^  inhahitanis  of  the  Spanish  provinces 
adjacent  to  the  Territory  of  Orleans.  Judges  and  justices 
authorized  to  hear  the  complaint,  &c. 

1810|  c.  20.  Concerning  importation  of  slaves  who  had 
committed  crimes  in  the  States.  Acts  of  1817, 1818,  contain 
additional  penalties,  and   prohibit  the  introduction  of  free 

blacks  who  may  have  committed  crimes,    ,  c.  28.  An  act 

respecting  slaves  imported  into  this  Territory  in  violation  of 
the  Act  of  Congress,  of  March  2,  1807,  provides  that  slaves 
unlawfully  imported  shall  be  seized  and  sold  for  the  benefit  of 
the  State. 

1812,'  Jan.  22.  Constitution  of  the  State  adopted  by  a  con- 
vention of  representatives.  Preamble  recites  the  actof  Congress 
of  1811,  and  declares  its  object  "in  order  to  secure  to  all  the 
citizens  thereof  the  right  of  life,  liberty,  and  property  (afin 
d'assurer  k  tons  les  citoyens  qui  habitent  ce  territoire  la  jouis- 
sance  des  droits  attaches  k  I'existence,  k  la  liberty,  et  aux  pro- 

priet6«).    Art.  11.  sec.  8.  Suffrage  limited  to  whites.    ,  c. 

12.  Authorizing  a  militia  corps  of  free  men  of  color,  com- 
manded by  a  white.  1815,  c.  24,  allows  a  police  corps  of  free 
blacks  in  Natchitoches. 

1816,  c.  4.  Punishment  of  masters  of  vessels  attempting 
to  carry  off  slaves,  or  allowing  them  to  conceal  themselves. 
(See  1805,  on  crimes  and  misdemeanors,  amended  1806.)  Ad- 
ditional securities  in  act  of  1835,  An.  L.  p.  152,  E.  S.  §§  32- 

37.    ,  c.  43,  sec.  1.  No  slave  to  be  admitted  as  witness  in 

matters  civil  or  criminal  against  a  white.  2.  Or  against  a  free 
person  of  color,  unless  charged  with  raising  insurrection,  &c. 
5.  A  free  person  of  color  assaulting  or  insulting  a  white  to  be 
punished  by  imprisonment  or  fine.     Other  sections  of  penal 

*  Feb.  20,  1811.  An  act  enabling  the  people  of  the  Territory  "to  form  a  Con- 
stitution and  State  government,  and  for  the  admisBion  of  such  State,  <kc.  II. 
Stat.  U.  S.  641,  4  B.  <&  D.  328.  Sec.  2  designates  the  persons  who  shall  vote. 
April  8,  1812.  An  act  for  the  admission  of  the  State  of  Louisiana  into  the  Union, 
and  to  extend  the  laws  of  the  United  States  to  tht  said  StaU,  II.  Stat.  U.  S.  701.  4  B. 
A  D.  402.  April  14.  An  act  to  enlarge  the  limits  of  the  State  of  Louisiana,  II. 
U.  S.  Stat  708,  makes  the  Pearl  River  the  eastern  boundary. 
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law.  An  act  of  1825  providea  for  the  trial  of  slaves  accused  of 
any  crime  bj  the  parish  judge  and  six  freeholders.  The  above 
laws  are  in  Martin's  Digest,  of  1816,  and  in  Lialet's  Digests. 
Supplementary  are  acts  of  1826,  1827,  establishing  depots  for 
the  detention  and  sale  of  runaway  slaves,  2  lislet's  Dt  389. 
182b— rA^  Ciinl  Code.  Book  I.  Of  Persons.  Title  L 
Of  the  disiinciion  of  persons.  Art.  35.  "  A  slave  is  one  who 
is  in  the  power  of  a  master  to  whom  he  belongs.  The  master 
may  sell  hira,  dispose  of  his  person,  his  industry,  and  his  labor : 
he  can  do  nothing,  possess  nothing,  nor  acquire  anything  but 
what  must  belong  to  his  master."  36.  "  Manumitted  persons 
are  those  who,  having  been  once  slaves,  are  legally  made  free." 
37.  **  Slaves  for  a  time,  or  statu  liben^  are  those  who  have  ac- 
qtiired  the  right  of  being  free  at  a  time  to  come,  or  on  a  con- 
dition which  is  not  fulfilled,  or  in  a  certain  event  which  has  not 
happened,  but  who,  in  the  meantime,  remain  in  a  state  of  slav- 
ery." 38.  '*  Freemen  are  those  who  have  preserved  their  natural 
liberty ;  that  is  to  say,  who  have  the  right  of  doing  whatever  is 
not  forbidden  by  law."  Titl^  W.^Of  fti^ster  and servanL  Ch. 
1.  Of  the  several  sorts  of  servants.  Art.  155.  "  There  are  in  tliis 
State  two  classes  of  servants,  to  wit :  the  free  servants  and  the 
slaves.--  Ch.  2.  Of  free  servants.  Art.  156-171.  Ch,  3.  Of 
slaves.  Art,  172-19H.  Art,  172.  Police  and  criminal  law  to  be 
specially  fixe<l  by  the  legislature.  173.  '*  The  slave  is  entirely 
subject  to  the  will  of  liis  master,  who  may  correct  and  chastise 
liirn,  though  not  with  unusual  rigor,  nor  so  as  to  maim  or  mu- 
tilate him,  or  to  expose  him  to  tlie  danger  of  loss  of  life,  or  to 
cause  his  death.- ■*  174-177,  Enumerating  the  various  disabil- 
ities of  slaves,  among  which,  that  he  can  not  coutract  "except 
as  to  his  own  emancipation.-'  178-181.  As  to  the  responsibility 
of  masters  in  respect  to  the  actions  of  slaves.  182.  '"  Slaves 
cannot  marry  without  the  consent  of  their  masters,  and  their 
marriages  do  not  produce  any  of  the  civil  effects  which  result 
from  such  contract,*'  *     183.  "  Children  born  of  a  mother  then 


*  See  in  a  Monthly  Law  Kep,  p.  290  (1853),  chirg«  to  gtUid  jtiiy  bj  Judge 
Perldos,  on  treat  me  Dt  of  lilaveB, 

*  Oirod  f.'.  LtiwU  ( 1819),  6  Martin^  559: — the  marrio^  of  &  alaTe  has  its  cml 
ellBCti  npgiL  Mb  eiDAiicipatioii. 
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in  a  state  of  slavery,  whether  married  or  not,  follow  the  con- 
dition of  their  mother."  184-192.  On  the  conditions  on  which 
manumission  may  take  place.  193.  ^^  The  slave  who  has  ac- 
quired the  right  to  be  free  at  a  future  time,  may  receive  prop- 
erty by  gift."  194.  Such  cannot  be  taken  out  of  the  State, 
and  may  appear  in  court  to  claim  protection.  196.  The  child 
of  a  statu  libera  becomes  free  at  the  time  fixed  for  the  mother's 
freedom,  even  if  the  mother  dies  before  that  time.' 

1828,  c.  11. — An  act  to  repeal  the  a^t  to  prohibit  the  mtro- 
duction  of  shwes  for  sale  into  this  State.  No  particular  stat- 
ute is  designated.  The  only  acts  of  this  description  then  ex- 
isting seem  to  have  been  those  prohibiting  the  introduction  of 
slaves  who  had  committed  crimes.  See  law  of  1810.  That 
SHcli  are  referred  to,  appears  from  the  act  of  1829,  c.  24, — An 
act  relative  to  the  introduction  of  sUwes  a/ndfor  other pv/rposes^ 
containing  various  precautions  in  reference  to  the  introduction 
of  such  slaves.  Sec.  15, 16,  forbid  the  introduction  of  children, 
under  ten  years,  without  their  mothers.  Repealed  by  act  of 
1831,  c.  30. 

1830. — An  act  to  precent  free  persons  of  color  from  enter- 
ing  into  this  State^  and  for  oth^r  purposes.  Laws,  p.  90,  sec.  1. 
Free  negroes  and  mulattoes  arrived  since  Jan.,  1825,  to  depart 
within  sixty  days.  2.  One  year's  imprisonment  for  non-com- 
pliance, and  for  life  at  hard  labor  for  the  second  offence.  5. 
Negro  and  mulatto  seamen  remaining  longer  than  thirty  days 

subjected  to  like  penalty.    .  An  a^t  to  punish^  &c.     "  That 

whosoever  shall  write,  print,  publish,  or  distribute  anything 
having  a  tendency  to  produce  discontent  among  the  free  colored 
population  of  the  State  or  insubordination  among  the  slaves 
therein,"  shall  be  punished  by  imprisonment  at  hard  labor  for 


*  It  had  been  so  held  in  Catan  v.  lyOrgenoy  (1820),  8  Martin,  218.  But,  alnce 
18S7,  it  seems  eyen  the  children  of  those  who,  before  the  act  of  that  year  forbid- 
ding emancipation,  were  statu  liberce,  are  slaves  for  life.  Pauline  v.  Hubert,  14 
La.  An.  161.  ''  The  child  of  a  statu  libera,  who,  by  Art.  1 96  of  the  code,  is  to  be- 
come free  at  the  time  fixed  for  the  enfranchisement  of  the  mother,  requires  the 
consent  of  the  public  authorities  to  her  emancipation,  and  since  the  act  of  1857 
the  emancipation  cannot  be  effected.''  See,  also,  Majrshall  v.  Watrigant,  IS  La. 
An.  6 1 9,  where  the  question  arose  of  the  effect  of  the  law  of  another  State  from 
which  the  statu  libera  had  been  removed.  Tll^  court  was  not  unanimous  in  either 
of  these  two  cases. 
VOL.  II. — 1] 
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life,  or  suffer  death.     2,  "  Whosoever  shall  make  use  of  li 
gnagc  in  any  public  diseoun^e,  from  the  bar,  the  bench,  ti 
gtage,  tlie  pulpit*  or  in  any  place  whatsoever;  or  whosoef 
shall  make  use  of  language  in  private  discourses  or  conven 
tions,  or  shall  make  use  of  signs  or  aetions^'*  tending,  &e., 
above,  shall  be  punislied  in  like  manner  (R.  S.,  §§  27-30).   i 
"That  all  persons  who  shall  teaeh,  or  permit  or  cause  to 
taught  J  any  slave  in  this  State  to  read  or  write,"  shall  be  i 
prisone<i  not  less  than  one  nor  more  than  twelvemonths*     0, 
Vor  eompelling  free  colored  persons  to  leave  the  State  (act 
1831,  e,  4-0,  excepts  those  of  orderly  lives  who  have  not  entc 
the  State  in  violation  of  law).     8.  Penalty  for  introducing  fr^ 
person  as  a  slave.  9,  Punishment  of  any  white  person  M^ho  shiUl 
publish  or  use  language  '^  with  the  intent  to  disturb  the  peM 
or  security  of  the  same,  in  relation  to  the  slaves  of  the  peopK 
of  this  State,  or  diminish  that  respect  which  is  commanded 
free  people  of  color  by,  <fce.,  or  destroy  that  line  of  distinct] 
which  the  law  has  established  between  the  several  classes 
this  community.,'"     10.  Owners  emancipating  slaves  must  gi^ 
security  for  their  leaving  the  State.     (An  exception  by  act 
1831,  c.  4^,  sec.  2,  when  the  emancipation  h  ibr  *'^  long,  fail 
ful,  or  important  services,**  "  with  consent  of  the  police  jury 
the  parish.") 

1831-2,  c.  1 . — An  act  relative  to  tht'  introducUmi  of  dot 
amended  by  an  act  of  the  same  session,  and  one  in  1833,  c< 
taining  numerous  minor  provisions  and  exceptions  eonnecti 
with  the  leading  purpose  that  slaves  sliall  not  be  introduo 
except  by  ]>ersons  immigrating  to  reside,  and  citizens  wliomi 
become  owners,  "provided  that  the  slaves  wx»re  not  purch 
in  the  States  of  Mississippi  or  Alabama,  or  in  the  Territory 
Arkansas,  or  in  Florida,"-  provide  for  the  eafranchisenient 
slaves  introduced  contrary  to  this,  but  to  be  sent  out  of  t 
State.    These  acts  repealed  by  act  of  lS3'lj  Jan,  2,  Anni 
Laws,  p.  6. 

1839,  c.  45, — An  ctet  to  pr&nent  the  carrying  away 
ulavesj  and  for  other  purposes,    Kequiree  a  bond  of  persos 
engaged  in  the  business  of  shipping  seamen,  for  the  value 
slaves  who  may  be  unlawfully  shipped.     (Amending  is,  an  { 
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tlSMj  c,  58.)    4.  Tlie  owner  and  the  master,  as  well  as  the 
di  mmde  *'  liable  to  tlie  owner  of  any  slave  so  taken  out  of 
'^Sute,  for  the  value  of  the  slave," 

1840|  c.  SO. — An  ad  to  amend  the  several  acta  passed  for 
tk  purpose  of  preventing  dm^es from  heing  transported  or  con- 
lout  of  tlu*  Stilts  against  the  will  of  their  own^H.  1. 
Bired  the  presiimptioii  of  law  against  the  master,  of  inten- 
tion to  transport,  if  the  slaves  are  fuuiid  on  board*  2,  4.  Im- 
po6C6  a  fine,  besides  liability  for  value,  on  tlie  owners  and  mas- 
lers*  3.  Gives  the  slave-owner  "a  tacit  privilege  on  the  ship/' 
1841-2,  c.  123. — An  act  more  effectually  to  prevent  free 
prrtms  uf  color  from  entering  this  State,  and  for  other  jmr 
f$m.    Sec,  1.  Forbids  free  negrraes,  iSrc,  coming  on  board  any 

■  vefiol  either  as  passengers  or  as  employees.     If  sue!)  eome 

■  thejrare  to  be  imprisoneJ  until  the  ship  leaves — the  ship  pay- 
■nMXiH^nses.  2.  Security  is  to  be  given  by  the  master ;  other- 
HHnthe  owners  made  liable  to  penalty  of  1,000  dollars.     3. 

If  not  carried  away  by  the  vessel,  they  are  to  be  transported 
b  from  the  State  by  the  sheriff.     4,  Penalty  by  iniprisoament 

■  for  returning.  5.  Duty  of  liarbor-ni asters,  «&c.  6,  Penalty 
for  introducing  such  persons^  by  fine;  and  imprisonment  for 
the  second  oflence.  7,  Penalty  fur  harburing  such  persons 
tK.S,,  §,^  99-103),  8.  This  is  not  to  prevent  free  persons  of 
coW,  natives  of  the  State,  or  resident  since  1825,  from  leav- 
ing or  returning,  "provided  they  shall  not  have  established 
thtsr  domieil  in  a  free  State  of  the  Union  *'  (Pi.  S.,  §  dS).  9.  No 
inhabitant  shall  carry  his  slave  into  a  State  or  country  where 
filireiy  is  not  tolerated.  10.  *'TIiat  nothing  herein  contained 
A  J]  ] ..  cQ  construed  as  to  deprive  an  inhabitant  of  this  State 

^\it  of  property  in  a  slave  %vho,  contrary  to  the  consent 

jiad  wiJi  uf  his  master,  shall  have  gone  out  of  the  limits  of  the 

lltite  into  any  State  or  Territory  of  t!ie  Union,  or  in  anj^  foreign 

Dontiy  wliere  slavery  does  not  exist ;  and  that  said  owner,  in 

he  shall  recover  the  possession  of  his  slave,  shall  be  cn- 

to  his  full  property,  and  that  said  slave  shall  never  he 

ted  to  claim  his  freedom  as  resulting  from  the  fact  of  his 

biTiogset  his  foot  upon  the  soil  of  any  State,  Territory,  or 

eotiotrjr  where  slavery  is  not  acknowledged,  all  laws  to 
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the  contrary  notwithstanding;  and  that  the  owner  of  any  such 
slave  shall  be  subject  to  none  of  the  penalties  or  dispogitions 
contemplated  in  this  act,'*  &c.  (R.  S.,  §  81.)  11.  Masters  of 
vessels  arriving  niiiat  report  to  the  mayor  the  free  negroes  on 
board.  12, 13.  Make  it  unlawful  "  to  bring  into  this  State  any 
slave  entitled  to  freedom  at  a  fiitnre  period,  or  a  datu  Uher^^ 
or  to  purchase  such.  14,  All  **  statu  lihen\-''  when  they  be- 
come free,  shall  be  transported.     (R  S.,  §§  05,  9^1.) 

1843;  c.  73,  amending,  permits  free  blacks,  who  have  re- 
sirfed  since  1838,  to  remain,  on  giving  evidence  of  good  char* 
acter,  with  bonds  to  obey  the  laws,  and  being  registered/ 

1846,  c.  137, — Relative  to  trial  of  slams.  Amend,  by 
1847,  c.  260.  Establisliing  tribunals  composed  of  two  justices 
and  ten  slave-owners  for  tlie  trial  of  slaves  accused  of  capital 
crimes,  and  the  proceedings. 

1845,  c.  189. — An  act  to  protect  the  rigJds  of  slave hold^s 
in  the  Stuie  of  Louimana^ "  enacts  that  from  the  passage  of  this 
act  no  slave  shall  be  entitled  to  his  or  her  freedom  under  the 
pretence  that  lie  or  she  has  been,  with  or  without  the  consent 
of  his  or  her  owner,  in  a  country  where  slaverj^  does  not  exist,* 
or  in  any  of  the  States  where  slavery  is  prohibited."  (R*  S., 
§81.) 

1848,  c.  287,  and  extra  Ses.,  c.  95, — A  mending  police  reg- 
ulations also  of  1852,  c.  27,  against  gambling  with  slaves,  and 
c,  326,  on  trading  with  slaves. 

^  The  State  «.  Levy  (1850>,  6  La.  Ann.  64  : — ^That  free  negroea  ore  under  no  in- 
compeU'Qcy  as  witne«ac«.  Per  ruriam  : — "  Our  li'^islation  and  jurisprudcnft?  tipan 
this  subject  diffur  rnaterifllly  from  ihmc  of  tlie  slave  States  generally,  in  which  the 
rule  contended  for  prevaiU.  This  difference  of  public  ptdicy  has  no  doubt  rbeti 
from  the  difforent  condition  of  that  chis.5  of  pcrgons  in  this  State,  At  the  date  of 
our  earliest  le^slntion  ae?  a  Territory,  qb  well  aa  at  the  present  day,  fSree  persons 
of  color  constituted  a  numerous  vlnsB.  In  aome  dialricts  they  are  reBpectable 
from  their  intellisjence,  indmatryp  and  hobita  of  good  order.  Many  of  theiri  are 
enlightened  by  edueatiou,  and  the  indtanceii  are  by  no  tueans  rare  m  which  they 
are  large  propertj^-holderd.  So  fjir  from  being  In  that  det^radei;!  state  which  ren- 
ders them  nnworthy  of  belief,  they  are  such  persons  as  courts  and  juries  would 
not  hesitate  to  believe  under  o^th.  Moreover,  thie  numerous  class  is  entitled  to 
the  protection  of  oar  laws;  but  that  protection  would  in  many  infltaDce$  be  illu- 
Bory,  and  the  ^nvest  offeoces  against  their  persons  and  property  mi|:^ht  be  com- 
mitted witt  impunity,  by  white  persons,  if  the  role  of  exclusion  contended  for 
wore  recognixed,"  Ac. 

'  In  Lijui  V,  Puisaant  (lfl52),  7  La.  Ann.  80,  the  same  ia  maintained,  «a  a  doc- 
trine of  international  private  law,  in  cases  where  there  was  no  intention  of  the 
owner  to  acquire  a  domicil  Thi?  earlier  cases  an?  there  referred  to  aa  learing  the 
question  subjoct  to  a  doubt  wliieh  wiw  removed  by  the  statute^ 


LAWS  OF  LOUISIANA.  165 

1862,  c.  316. — Concerning  the  etncmcipation  of  da/oes  in 
this  State.  Permits  emancipation  only  on  condition  that  they 
be  sent  out  of  the  United  States. 

1854,  c.  215. — A  new  act  for  compensation  in  certain  cases 
for  slaves  sentenced  to  death  or  imprisonment. 

1855,  c.  308. — An  act  relative  to  slaves  and  free  colored 
persons^  contains  one  hundred  sections,  digested  from  the 
existing  statutes,  repeals  all  conflicting  laws  ^^  and  all  laws  on 
the  same  subject  matter,  except  what  is  contained  in  the  civil 
code  or  code  of  practice.  Sec.  29.  On  using  language  calcu- 
lated to  produce  discontent  and  insubordination,  includes  the 
ofience  of  "being  knowingly  instrumental  in  bringing  into 
tills  State  any  paper,  pamphlet  or  book  having  such  ten- 
dency." 

1856. — ^In  the  Revised  Statute's,'  under  the  title  Black 
Code^  the  law  is  given  under  the  heads :  Crimes  and  offences 
committed  by  slaves  and  free  colored  persons;  §§1-17.  Of- 
fences against  slaves,  Indians,  and  free  persons  of  color ;  §§  18 
-38i  Trial,  punishment,  and  compensating  for  slaves  executed ; 
§§  39-60.  Trial  of  slaves  accused  of  capital  crimes  in  New 
Orleans ;  §§  61-66.  Rights,  duties,  &c.,  of  owners  of  slaves ; 
§§  67-76.  Emancipation  of  slaves;  §§  77-81.  Runaway 
slaves ;  §§  82-93.  Free  persons  of  color  and  statu  liberi ; 
§§  94-105.  These  provisions,  in  their  phraseology  and  general 
scope,  appear  to  resemble  the  newer  codes  of  the  other  slave- 
holding  States.  Whether  the  existing  law  of  that  State,  in 
respect  to  slaves,  is  materially  different  from  the  earlier  law^  it 
would,  however,  be  diflBcult  to  say. 

1857,  c.  69.  Declares  that  thereafter  no  slave  shall  be 


'  Landry  v.  Klopman,  13  La.  Ann.,  845,  where  a  runaway  slaye  from  Louisiana 
had  been  arrested  in  Mississippi,  and  there  sold  after  advertisement,  according  to 
the  laws  of  that  State,  held  that  the  title  was  divested  thereby,  and  that  such 
legislation  of  the  State  of  Mississippi  was  not  in  conflict  with  any  right  of  the 
Louisiana  owner,  under  the  Constitution  of  the  United  Statea  and  law  of  Congress 
relating  to  fugitive  slaves,  being  within  the  police  power  of  the  State.  The  court 
rely  on  Story's  opinion  in  Prig^s  case. 

*  In  R.  S.,  pp.  171,  172,  are  found  the  provision  of  the  Constitution  of  the 
United  States  fur  the  delivery  of  fugitives  from  justice  on  demand.  With  the  act  of 
Congress  of  1798,  and  the  Governor  is  authorized,  at  his  discretion,  to  deliver  up 
persons  demanded. 
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emancipated  in  tins  Stat^.'    ,  c.  181,  A  new  act  on  run- 
away slaves.     ,  c.  187.  A  new  act  respectinj^  bny*"e?  f***^"^ 

slaves.     ,  c.  232.    A  new  acton  eritncs  by  ^lavr.^.  nm]  pro- 
ceedings in  trials  for  sneli. 

18 &9,  c.  275. — An  aet  to  permit  fre^"  persons  of  Ajyiean 
descent  to  select  their  masters  and  becmne  slaves  for  life.  Pe- 
tition to  be  made  to  tlio  district  court,  which  ehall  decree,  on 
being  satisfied  of  the  absence  of  fraud  or  culhision,  and  of  the 
character  of  the  master.  Children  under  ten  years,  of  mothers 
thus  enslaved,  become  slaves.* 

§  567.  Legislation  of  the  State  of  Missourl 
The  portion  of  the  Louisiana  purchase  not  included  in  the 
Territory  of  Orleans  by  the  act  of  Congress  of  March  2(1,  1804,* 
was,  by  seeliuns  12,  13,  of  the  same  act,  designated  tlie  District 
of  Louisiana,  and  placed  under  the  executive  and  legislative 
power  of  the  governor  and  judges  of  the  Indiana  Territory  ;  it 
being  provided  that  tlie  laws  then  in  force  iu  the  District  should 
confinno  "until  altered,  modified,  or  repealed 'H>y  said  gov- 
ernor and  judges,  whose  legislation  was  to  be  sent  to  the  Prcai- 
dent  for  the  sanction  of  Congress. 

1804,  Oct,  i.  A  law  of  the  District  of  Louisiana  of  this 
date  is  the  leading  act  on  the  subject  of  slavery  in  the  Terri- 
tories and  States  formed  within  that  District;  it  contains  the 
police  regulations  at  that  time  common  in  the  southern  States, 
against  wandering  without  papers,  using  arms,  meetings,  &c., 
defines  conspiracy,  «Src.  One  section  provides  that  **  if  any  negro 
or  other  slave  shall  pre]jare,  exhibit,  or  administer  any  medi- 
cine whatsoever,  it  shall  be  felony,  unless  it  sliall  appear  to 

'  Marshall  n.  Watrlgant,  13  La.  Ann.  fil9.  Since  this  act.  the  H^ht  rtf  a  statti 
libera  to  fr^tMioni  cannat  ix*  rpcoirnUc^d.  See  the  present  policy  of  the  State  dtv 
clarcd,  Aiid  thb  sttituto  tuaintuliied,  in  DodlkoieLi  r.  l^ileMi,  14  L&.  Aon,  H.  745. 
Paulint*  r.  Hubert,  ih.  16L  Price  v.  Ray«  ib.  007,  la  Jamiflon  r.  Bridge,  lb.  3] : — 
'' As  emancipation  is  nnw  prohibited,  plnintifT  cannot  prosecute  thi«  suit  for  bla 
freedom."  Brown  r,  Raby,  lb.  A\,enp.T — "A  slave  claiming  to  be  a  sttttti  liber, 
whose  master  la  a  rusidtnit  of  another  Statt\  cJifiuot  have  her  riqbla  judicuilly  in- 
vetitigmted  In  thi**  f^tjit^.'.  She  alioukl  reaurt  to  the  coiirt^f  of  the  i^tate  in  which  her 
niASter  ia  doraieiliated.  Under  our  present  latv  no  slave  cAn  be  emancipated^  aad 
«  slave' 5  ri^j^ht  to  freedom  cannot  be  e^tiibUHhed  here  according  to  the  laws  of 
another  StJite." 

*  A  convention,  in  the  name  of  the  State  of  Loniftiana,  declared,  Jan.  26,  1860, 
an  Ordinance  af  S^ctsmo9i  attuUar  to  thoae  shortly  before  pAased  by  courantkoa 
in  other  aoutheni  States. 

•  jlnfr,  p.  165. 
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have  been  without  ill  intent  nor  attended  by  bad  consequences." 
Not  to  apply  to  slaves  acting  under  order.  Fines  are  im- 
posed on  masters  of  vessels  carrying  away  slaves.  A  section 
declares  "  all  negroes  and  mulatto  slaves  in  all  courts  of  judi- 
cature within  this  District  shall  be  held,  taken,  and  adjudged 
to  be  personal  estate."  Another  permits  emancipation  by  will 
or  other  writing.  Other  provisions  relate  to  runaways  and 
emancipated  slaves.  See  Steele  and  McCampbell's  Digest  of 
1835,  p.  520,  citing  from  L.  L.  T.  The  same  digest  gives,  of  the 
same  date,  an  act  providing  punishment  by  whipping,  "  of  a 
negro  or  mulatto,  bond  or  free,  who  shall  at  any  time  lift  his 
hand  in  opposition  to  any  person  not  being  a  negro  or  mulatto." 
See  also  p.  27  of  Vol.  I.  Laws  of  the  District  and  Territory  of 
Louisiana,  and  the  Territory  and  State  of  Missouri  up  to  1824, 
in  two  volumes,  ed.  1842.  Ch.  3 — By  the  governor  and  judges 
of  Indiana  Territory. 

The  District  was  constituted  the  Territory  of  Louisiana 
under  a  separate  government  by  an  act  of  Congress  of  1805.* 

1812,  June  4.  The  Territory  of  Louisiana  was  constituted 
the  Territory  of  Missouri  by  act  of  Congress  of  this  date.'  SiBC. 
14.  Contains  provisions  in  the  nature  of  a  bill  of  Rights.  15. 
Enumerated  limitations  on  the  local  legislature.  16.  Continues 
the  former  laws  of  the  Territory. 

Missouri  laws  supplementary  to  the  act  of  1804  are — of 
1817,  Jan.  22 ;  see  Vol.  L  Laws,  &c.  (above  cited),  p.  499,  c.  187 ; 
of  1822,  Dec.  9,  ib.  p.  957,  c.  399,  substituting  a  fine  as  penalty 
instead  of  whipping  for  dealing  with  slaves. 

1816,  Jan.  19.  An  act  adopting  the  common  law  of  En- 
gland and  English  statutes  prior  to  4th  of  Jas.  I.,  so  far  as 
not  contrary  to  the  law  and  Constitution  of  the  United  States 
and  the  laws  of  this  Territory.  (Re-enacted  Feb.  12,  1825.) 
.  An  act  on  crimes,  &c.,  makes  whipping  the  only  punish- 

*  n.  St.  U.  S.  331 ;  3  B.  A  D.  668:— The  legislative  power  is  vested  in  the 
governor  and  three  judges.  Any  law  declared  invalid  which  may  be  inconsistent 
with  the  Constitution  and  laws  of  the  United  States,  and  all  such  legislation  to 
be  subject  to  the  approval  of  Congress. 

«  11.  St.  U.  S.  743  ;  4  B.  A  D.  488:— By  sec.  6  a  legislative  assembly  is  pro- 
vided for;  the  electors  to  be  "  free  white  citizens  of  the  United  States."  Modify- 
ing is  act  of  1816,  Ap.  29.    IIL  St.  U.  S.  828;  6  B.  A  D.  186. 


ment  of  slaves  for  offences  not  capitally  punishable.    (Vol.  L 
Laws,  above  cited,  p,  478,  c,  1085, 16.) 

1820,^  June  12.  Constitution  of  the  State  of  Missouri  adopt- 
ed by  the  inbabitants  of  the  Territory  within  the  limits  of  the 
present  State.*  Art.  1,  sec.  10,  limits  the  elective  franchise  to 
white  male  citizens  of  the  United  States.  27.  "  In  prosecutions 
I  for  crimes,  slaves  shall  not  be  deprived  of  an  impartial  trial  by 
[jury,  and  a  slave  convicted  of  a  capital  oflence  shall  snffer  the 
same  degree  of  punishment,  and  no  other,  that  would  be  in- 
flic  ted  on  a  free  white  person  for  a  like  offence ;  and  courts  of 
justice  before  whom  slaves  shall  be  tried  shall  assign  them 
counsel  for  their  defence,"  28.  "  Any  person  who  shall  mali- 
ciously deprive  of  life  or  dismember  a  slave,  shall  suffer  such 
punishment  as  would  be  inflicted  for  the  like  offence  if  it  were 
committed  on  a  free  white  person."  Art.  XIII,  is  a  Bill  of 
Rights  attributing  rights  to  '"the  people,"  others  to  "every 
person."  The  words,  all  freemen,  are  not  employed,  but  life, 
liberty,  &c.,  are  not  attributed  to  all  as  natural,  &c. 


'  The  limits  of  the  proposed  StMe  nnd  the  rcpreacntntion  of  the  inhabitiili  In 
their  cotiMtitueat  aBsembly  or  coDTentioD  were  fixed  by  the  act  of  Coogress  of 
MftTch  6,  1820.  An  art  to  itiUhoriif  the  people  of  Missouri  Tceritary  fo  fonn  a  Ctm- 
aiituiion  and  State  gopennment^  and  for  tm  aamission  of  such  State  into  the  (/nkm 
on  an  *t(fual  footing  with  ihi  original  States,  and  to  prohibit  tlavtrif  in  certain  Tnrito- 
rUif,     III  Stut  U.  S.  545;  6  B.  <fe  D.  4fi6. 

*  III  Art.  UL  sec.  26,  it  is  d&cl&rad  i — "  The  general  aesembly  shaU  hjiTe  no 
power  t^j  P&38  laws :  I.  For  the  emaocipfttion  of  ulaves  without  the  cooeent  of  their 
owners  or  without  compensating  them.  2.  To  prevent  bona  fide  »>mi^rttnts  bring- 
iajj^  from  the  other  States."  <Sre,,  *•  sueh  persoris  as  may  there  be  dt'eratd  to  bo 
nlflves  8o  long  as  any  persona  of  the  ^aoie  description  are  allowed  to  be  held  aa 
ftlaves  by  the  laws  of  this  i^tfite."  They  shall  have  power:  1,  To  prohihit  tli)e 
introdoction  of  slaves  who  have  committed  crijnes  in  other  States,  Ac.  2.  To  pro- 
hibit the  introduclinn  of  .slaves  for  speculiition  or  as  **  an  article  of  trade  or  mer- 
chandise." 3.  To  prevent  the  iutrodluction  of  slaves  imported  into  the  United 
8tate«  contrary  to  law.  4.  To  permit  eniancipation  on  griving^  secnrity,  die. 
It  ahall  be  their  duty  to  pass  laws:  1,  **To  prevent  free  negroes  and  mnlat- 
toes  from  cominjg^  to  and  settlinj^  in  this  State  under  any  pretext  whatsoever.**  2. 
*'  To  oblige  the  ownerw  of  slaves  to  treat  them  with  Immanity  and  to  abstain  from 
all  injari<ifl  to  them  extending  to  life  or  limb." 

Resolution,  March  2,  1821,  "providing  fur  the  adniisslon  of  the  Stnte  of  Mil- 
aouri  into  the  Union  on  a  certain  coodition.'*  III.  Stat.  U.  S.  64&;  6  B.  <t  D,  590. 
"  Ri»olred,  &c,^  Tljat  Missouri  shall  be  admitted  into  this  Union  on  an  cqnal  foot- 
ing with  the  original  Instates,  in  all  respocta  whatever,  upon  the  fnndaittcntal  con- 
dition that  the  fourth  clauf«e  of  the  twenty-sixth  seetlonnf  the  third  Article  of  th» 
Constitution  submitted  on  the  part  of  najd  State  t©  Congrees  shall  never  be  eoii- 
stmed  to  authorize  the  passai^c  of  any  law,  and  that  no  low  shall  be  ]mHsed  incon- 
fonnity  thereto  by  which  any  cilizcn  of  either  of  the  States  In  this  Union  shall  be 
excluded  from  the  enjoyment  of  any  of  the  privileges  and  iinmunitieB  to  whicli 
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1823. — An  act  supplementary  to  the  territorial  law  of 
1804,  prohibits  dealing  with  slaves.  R.  L.  of  1825,  p.  746 ;  and 
an  act  respecting  patrols,  &c.  Sec.  2  declares  penalty  on 
ferrymen  carrying  slaves  withont  pass.     lb.  747. 

1824,  Dec.  30.  An  act  to  enable  persons  held  in  slavery 
to  sue  for  their  freedom.  Rev.  L.  of  1825,  p.  404.  #Recog- 
nizances  required  of  the  defendant,  but  not  of  the  petitioner. 
Another  act  with  the  same  title  in  1835,  amended  by  laws  of 
1841,  p.  146,  law  of  1855.     R.  S.  809.^ 

1826. — An  act  to  provide  for  apprehending  and  securing 
runaway  slaves.    R.  L.  of  1825,  p.  747. 

1831. — An  act  to  change  the  manner  of  trying  slaves. 

.  An  act  to  prevent  persons  having  a  limited  title  in 

slaves  from  carrying  them  out  of  the  State.     Sess.  L.  p.  95. 

1836. — An  act  concerning  slaves^  seems  intended  as  the 
leading  act :  amended  by  Laws  of  1841,  pp.  146,  147.  A  re- 
vision of  this  year  includes  the  ordinary  titles.  Under  the 
title  Fugitives  from  justice^  sec.  19-30,  is  a  law  for  the  deliv- 
ery of  fugitives  from  labor  on  claim,  similar  in  all  provisions 
to  the  law  of  Arkansas,  of  1838.  (See  j9<?«^,  p.  172.)  The  same 
law  is  re-enacted  in  the  Rev.  of  1845,  p.  537,  and  R.  S.  of  1S55, 
p.  813.  Sec.  28  declares  that  no  person  shall  take  or  remove 
any  such  fugitive  from  this  State,  or  do  any  act  towards  such 
removal,  unless  authorized  so  to  do,  pursuant  to  the  provisions 

Buch  citizen  is  entitled  under  the  Constitution  of  the  United  States:  Provided, 
that  the  legislature  of  the  said  State  by  a  solemn  public  act  shall  declare  the  assent 
of  the  said  State  to  the  said  fundamental  condition  and  shall,"  Ac.  From  the  de- 
bates in  Congress,  it  appears  that  the  provision  intended  under  the  designation — 
the  4th  clause  of  the  26th  Section  of  tne  3d  Article  of  the  State  Constitution — is 
the  first  clause  of  the  third  subdivision  of  that  Article,  making  it  the  duty  of  the 
legislature  to  pass  laws  against  the  immigration  of  free  blacks. 

The  assent  of  the  State  was  given  in  A  Solemn  Public  Act  declaring,  Ac,  June 
26,  1821,  reciting  a  virtual  assent  to  the  condition  proposing  to  become  one  of  the 
United  States,  and  that  this  assent  could  in  no  wise  affect  the  powers  of  the  State 
under  the  Constitution  of  the  United  States.  See  the  introductories  in  editions  of 
Missouri  laws. 

By  act  of  March  16,  1822,  the  Laws  of  the  United  States  are  extended  to  the 
Stete  of  Missouri.     III.  Stat.  U.  S.  653. 

^  The  plaintiff,  if  successful,  is  not  entitled  to  damages.  Tramell  v.  Adam,  2 
Missouri  R.  156.     Gordon  v.  Duncan,  8  lb.  885. 

*  Empowering  the  governor  to  surrender  on  demand.  An  act  of  1824,  Dec. 
18,  had  authorized  the  executive  to  deliver  up  fugitives  from  justice  when  de- 
manded conformably  to  the  act  of  Congress.  The  same  in  1  Rev.  L.  of  1825, 
p.  406. 
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of  tliig  act  20.  Every  person  violating  tljis  section  sliall  for- 
feit anrl  pay  five  lmndi*ed  dollars  to  the  aggrieved  party. 

1837,— yl 71-  act  to  prohndi  ilie  jmbli'catwny  cireulation^ 
and promitlgation  of  the  abolition  doctrines.  An.  Laws,  p.  3, 
in  one  section :  providing  piinisLinent  by  fine  and  imprison- 
ment.    • 

1843.^ — An  act  to  pre^^ent  free  persons  of  color  from  en- 
tering th('  Sfate^  &c,,  Ann,  L.  pp,  Bij^  6S,  Provides  for  their 
being  (•arritjd  out,  and  punishes  their  return  by  imprisonment ; 
prohibits  bringing  slaves  entitled  to  freedom  at  a  future  time, 
with  exception  as  to  natives  of  the  State,  '*  provided  they 
have  not  established  their  domieil  in  some  free  State  of  this 
Union  ;"  requires  resident  negroes  to  proeiire  a  license  to  re- 
main,      .  An  act  to  i>rohibit  sale  of  poisons  to  slaves  and 

minors.  lb*  102.     .  An  act  respecting  runaway  slaves,  and 

j>unitihrncnt  for  enticing  away  slaves  from  their  owners*  lb.  133. 

1845. — A  revision  containing  the  nsnal  titles,  amc^nded  by 
act  of  1847.  An.  L,  p.  104,  requires  resident  free  negroes  to 
procure  licenses  to  remain.* 

1847. — An  act  reepeeting  dai^e^.free  n-egroes,  amd  mulat' 
toe^.  An.  L.  p.  1^3.  See.  1.  "No  person  shall  keep  or  teaeb 
any  school  for  the  instruction  of  negroes  or  uiubittoes  in  read- 
ing  or  writing  in  this  State.'*  2.  lorbide  religions  meetings 
of  negroes,  etc.,  uidess  some  justice,  constable,  drc,  be  present 
*' to  prevent  all  seditious  speeches  and  disorderly  conduct  of 
every  kind,"  3*  Such  schools  and  meetings  declared  unlaw- 
ful assemblages.  4.  Prohibits  altsolutely  the  migration  into 
the  State  of  any  free  black.     5,  G.  Declares  the  penalties, 

1856. — llevised  Statutes.  The  earlier  laws  appear,  in  the 
titles  fSlai^e^ij  Kcgrofjfj  and  Mnlattoe^,  to  have  undergone  no 
alteration.     See  the  Compiler's  notes,  pp.  1093,  1471. 

1856-7,'— An  act  declaring  free  negroes,  excepting  hands 

*  In  tlip  case  of  Ilatfifld,  a  free  man  of  coIr)r,  who  had  realded  six  years  \u  St, 
LDDifl,  having  bor-n  bom  in  Pennaylvanlft  of  fri*o  parents,  comraitted  for  CoaU,  it 
was  urjpd  tbat  the  StaU*  hati  no  power  in  require  of  any  citixeu  of  I'l'imaylvaiitji 
fco  obtam  ii  VicoriAe  before  he  cndd  become  ii  resident  of  MiwaoiirL  Thts  2d  sec. 
of  the  "Ith  iirt.  r>f  Cinst.Hiitioa  of  the  United  States  wtia  relied  on;  also  the  rcw- 
Intion  of  C  m^jreaa  declaring  the  fundtimenLal  condition  for  th**  ndmisBion  of  Mis* 
i*fjuri.    Jiidi^e  Krum  diadiarsced  the  negro.    3  West.  L.  Jouru.  (July,  1846),  477. 

'  An  Acf  preividtng  for  the  cnfllavement  of  free  ne^jroes  m  CL-rtiiin  cases  bcitig 
tubinitted  from  tlie  assembly  to  Governor  Stewart,  was  returned  by  him,  Mnrch  10, 


LAWS  OF  ARKANSAS.  171 

on  steamboats,  punishable  by  fine  and  imprisonment  for  going 
to  any  free  State  or  Territory  and  returning  to  Missouri.  Ann. 
L.  p.  82. 

§568.    Legislation  of  the  State  of  Arkansas. 

The  Territory  of  Arkansas  had  been  included  in  the  Terri- 
tory of  Jiissouri  before  1819.* 

1819,  Aug.  3.  The  first  act  of  the  governor  and  judges 
declaring  the  general  laws  of  Missouri  Territory  to  be  in  force. 
Laws  of  Ark.  T.  by  Steele  and  McCampbell,  ed.  1835,  p.  70. 

1826,  Oct.  20.  An  act  supplementary  to  the  several  laws 
concerning  slaves,  A  short  act  providing  for  local  patrols, 
and  a  tax  on  slaves  for  expenses.  Act  of  1827,  Oct.  31,  on 
the  same  subject.    lb. 

1836. — Constitution  of  the  State  of  Arkansas.*  Art.  IT. 
sec.  1.  Tliat  all  freemen,  when  they  form  a  social  compact,  are 
equal,  and  have  certain  inherent  rights,  &c.  10.  No  freeman 
shall  be  imprisoned,  &c.  Art.  II.  2.  Eestricts  the  suff'rage  to 
whites.* 

I860,  with  objections :  amoDg  which,  that  in  providing  for  judgment  against 
such  negroes,  Ac,  on  a  summary  proceeding  before  a  single  judicial  officer,  the 
act  was  in  violation  of  the  constitutional  guarantee  of  a  trial  by  jury  before  de- 
privation of  life,  liberty,  and  property,  in  the  State  Constitution,  Art.  18,  see. 
8,  9.  The  governor  cites  case  of  Doran  and  Ryan,  1  Dame's  Ky.  R.  831,  and  9 
Darne's  R.  447.  He  objected  also  to  another  feature  of  the  bill  "  as  anomalous  and 
impracticable  "  in  its  character :  which  was,  that  it  gave  a  right  to  the  negroes, 
after  becoming  slaVes,  to  sell  their  property  before  possessed  and  dispose  of  the 
proceeds. 

*  March  2,  1819.  An  act  estahli»hing  a  separate  territorial  government  in  the 
southern  part  of  the  Territory  of  Missouri.  IlL  Stat.  U.  S.  498,  6  B.  <&  D.  885. 
1820,  April  21.  An  act  relative  to  the  Arkansas  Territory,  III.  Stat.  U.  S.  666,  6 
B.  A  D.  486,  provides  that  the  act  of  June  4,  1812,  modified  by  the  act,  April  29, 
1816,  shall  be  considered  applicable  to  this  Territory.     Ante,  p.  167. 

'  Act  of  Congress,  June  16, 1836.  An  act  for  the  admission  of  the  State  bf  Arkan- 
sas into  the  Union,  and  to  provide  for  the  execution  of  the  laws  of  (he  United  States 
tnthin  the  same,  and  for  other  purposes.  V.  Stat.  U.  S.  60 ;  9  B.  A  D.  878.  The 
question  was  agitated  at  this  time  whether  an  enabling  act  of  Congress  was  neces- 
sary, or  whether  the  people  of  the  proposed  State,  in  the  first  instance,  might 
petition  with  the  proffer  of  their  Constitution.  See  the  Attorney-Generars  in- 
structions, under  direction  of  President  Jackson,  Sept.  21/1886,  quoted  in  Report 
on  Kansas,  March  29, 1860,  from  Comm.  of  the  Ho.  of  Rep.  on  Territories,  Grow, 
Chairman.  In  the  Preamble  to  their  Constitution  the  people  of  Arkansas  declare 
themselves  as  "  having  the  right  of  admission  into  the  Union  as  one  of  the  United 
States  of  America,  consistent  with  the  federal  Constitution,  and  by  virtue  of  the 
treaty  of  cession  by  France,"  Ac.     See  ante.  Vol  I.  p.  412,  note. 

•  It  is  provided,  in  Art.  IV.  sec  .28,  that  the  General  Assembly  may  prohibit 
the  introduction  of  slaves  who  have  committed  high  crimes.  By  sec.  25,  they 
Bhall  "  have  power  to  prohibit  the  Introdaction  of  aoy  slave  or  slaves  for  the 
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1838. — ^Revised  Statutes;  whichj  under  the  appropriate 
heads,  contain  mostly  re-enactments.  In  eliap,  07,  entiUed 
Fugitives  from  juHicey  provision  ia  also  made,  hy  sec.  15-22, 
for  claims  for  fugitives  from  labor  and  service  in  other  States, 
The  claimant  is  authorized  on  affidavit  to  have  warrant  to  ar- 
rest and  bring  before  a  judge  of  a  coni't  of  record  or  a  justice 
of  the  peace,  who  shall  take  proof  on  both  sides  and  give  a 
certificate  to  the  claimant  if  satisfied  of  the  claim.  The  claim- 
ant made  liable  to  costs  and  damages  to  the  party  if  he  fails  in 
proving  his  claim.  Sec.  24.  '^  ?fo  person  shall  take  or  remove 
any  such  fugitive  from  this  State  or  do  any  act  toward  such 
removal  unless  authorized  to  do  so  pursuant  to  the  provisions 
of  this  act  25»  Every  person  violating  the  provisions  of  the 
preceding  section  shall  forfeit  and  pay  for  the  use  of  the  State 
any  sum  not  less  than  one  hoiidrud  dollars.''  (This  law  ap- 
pears to  have  been  copied  from  the  law  of  Missouri  of  1835, 
with  the  same  title.)  The  same  appears  in  English's  Digest  of 
184S,  e.  70,  and  in  Digest  of  1858,  c.  77.  Title,  Fugitives  from 
Justice  ^ 

1843,  Jan.  20.  An  act  to  prohibit  the  emigration  and  set- 
tUnunt  of  free  negroes  or  free  persons  of  color  into  this  Stated 

pnrpoie  of  specnlafciou,  or  lu  nu  article  of  trade  c*r  merchandise ;  to  oblige  tho 
owner  of  any  slave  or  alaves  trj  treat  them  with  buTnanUy ;  and  in  the  prose^'U* 
tioii  of  slaveB  for  crime  thej-  ah  all  not  be  deprived  of  nii  tmpartiaJ  jury  ;  and  any 
»lave  who  shall  l>e  convicted  of  a  capita]  offence  ^hall  sulTl^r  the  same  decree  of 
pamBhiuont  as  would  b«  inflicted  on  a  free  white  person.  «od  do  ather;  and  conrU 
of  juBtice  before  whom  slaves  shall  be  tried  sh»ill  assiipi  them  counsel  for  their 
defence/'  Art.  VIIL  aec  L  "The  General  Assembly  e^hall  have  no  power  topasa 
laws  for  the  emancipation  of  alaTes  without  the  conaeiit  of  the  owners.  They 
shall  have  no  power  to  prerent  emij^ntii  to  this  from  bringing  with  them  suua 
perADua  as  are  deemed  flavea  by  the  laws  of  any  one  of  the  United  States.  They 
bHaII  have  power  to  pass  lawjj  to  prToiit  owners  of  nlavea  to  emaneipate  them. 
Baring  the  rii^ht  of  creditors,  and  preventinir  them  from  becomm^  a  public 
chariot .  They  shall  have  power  t<i  prevent  slaves  from  being  bronijE^ht  to  thia 
State  a<4  merchandise,  and  also  to  oblige  the  owners  of  elavei  to  treat  them  with 
honianity- 

'  An  act,  anthorixing  the  governor  to  surrender  fugitivee  firom  juBtice,  had  been 
enacted  in  1838,     Ann.  L.  p/l33. 

»  Pendleton  n,  the  State  ( 1 8461.  «  Ark.  (1  English),  509 :— Tliis  act  Ib  not  in  eon- 
fllct  with  the  Constitution  of  the  United  Stfite»,  Free  perttona  uf  color  are  not  eit- 
ijsen*  within  the  meaning  of  the  2d  »ec.  of  Art.  4.  The  court  aay,  ih.  Bll : — *•  In 
recurring  to  the  past  history  of  the  Constitution,  and,  prior  to  its  fonuation,  to  that 
of  the  Confederation,  it  will  be  found  that  nothing  beyond  a  kind  of  quasi -citizenship 
has  ever  loeen  recognljied  in  the  ciwe  of  colored  persons.  It  is  a  principle  settled 
in  all  the  States  of  the  Union — at  least  where  slavery  U  tolerated— that  a  colored 
pprstjn,  though  tree,  cannot  be  a  witneaa  where  the  parties  are  white  p^eraons, 
(Wheeler  on  Slarerj,  p.  194.)    In  Kentucky,  the  courts  have  said  that  ^altlioogh 
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Aoti.  L,  p.  61,  Sec.  1.  ''That  every  person,  except  a  negro,  whose 

[grandfather  or  graiid mother  shall  have  been  negro,  although 
I  all  liis  progenitors  except  those  descending  from  the  negro  shall 
fhave  been  white  persons,  shall  bo  deemed  a  tniilatto  ;  and  every 
I  Jjorson  not  a  full  negro,  who  shall  be  one  fourth  or  more  negro, 
^Bhall  be  deemed  a  mnlatto.'-  Tlie  act  required  those  already 
president  to  prove  freedom  and  take  a  certificate.  Declares  pun- 
\  ishmcnt  by  fine  for  introducing  any  such/  Not  to  apply  to 
f  negroes  employed  on  boats  or  to  servants  of  travelers.  An 
[act  of  1845  permits  longer  stay  of  free  negroes,  servants  of 

ftravelcrs.     R,  S.  of  1848,  c.  75,     ■,  An  act  to  punish  per- 

itonsfor  enticing  away  slaves, 

1849.— An.  L.  p.  Gl;  1850-51,  p.  88;  and  1854,  p,  94, 
are  acts  amending.  Rev,  St.  c.  153,  on  the  apprehension  and 
sale  of  runaway  slaves, 

1850,  Nov.  22.  An  act  to prohihit  the puhli cation ^  circnlor 
tian^  or  promvlfjatwn  of  the  abolition  doctrifws,  Ann.  L.  p. 
22.  Sec,  1.  "That  if  a  free  person  by  speaking  or  writing  main- 
tain that  owners  have  not  a  right  of  property  in  their  slaves, 
he  shall  be  confined  in  jail  not  more  than  one  year  and  fined 
not  exceeding  one  hundred  dollars.  2.  That  if  any  free  person 
write,  print,  or  cauee  to  be  written  or  printed  any  book  or 
other  writing  with  intent  to  advise  or  incite  negroes  in  this 
State  to  rebel  or  make  insurrection  or  inculcating  resistance  to 
the  right  of  property  of  masters  in  their  slaves,  or  if  lie  shall 
with  intent  to  aid  the  purpose  of  any  such  book  or  writing 
knowingly  circulate  the  same,  he  shall  be  confined  in  the  peni- 
tentiary not  less  than  one  nor  mure  than  five  years."  Rev.  St. 
pp.  344,  345. 

1863. — ^Acts  to  prevent  sale  of  liquors  to  slaves,  and  by 
free  negroes  and  slaves.     Ann,  L.  pp,  71,  120. 

1854. — Act  repealing  all  laws  inflicting  stripes  as  a  pun- 

'  free  pcrwjns  of  color  nre  not  pnrtiep  to  the  «ociid  compact,  yet  they  are  entitled  to 
r<5p<J*^c  umler  its  shndow.'  Ely  v.  Thocipson^  3  A.  K,  Alnrtsliall,  7'X  And  u^ia,  ia 
Amy  ♦.',  SmiUi,  1  LHtle.  327,  that  prior  to  the  ndoptioH  ot  tht*  ConfititiiHon,*'  Ac. 
Bee  ante,  pp.  14,  16,  where  these  caisea  are  cited.  And  comjmre  the  doctrine  of 
State  V.  Levv.  5  Ln.  Ann.     Ante,  p.  164,  n. 

*  Charles  r.  The  BtttU%  ^  En^^  aiH) ;  Pleasant  r.  The  State,  8  Eng.  SCO  ;— The 
leg&Blature  may  punish  a  negro  capitally  for  an  offence  which  is  not  eo  MjTerel}* 
puniahed  when  committed  hy  a  white  (as  in  caae  of  rape). 
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ishment  upon  white  personsi  and  declaring  whites,  for  concert- 
ing, ifec,  with  negroeSj  punishable  by  fine  and  imprisonment* 
Ann.  L.  p.  38. 

1858. — In  the  Revised  Statutes  of  this  year,  the  titles 
Criminal  law^  Freedom  (relating  to  the  prosecution  of  auitD 
for  freedom'),  JFres  fiep^oes  and  mufaitoes,  Slave^^  Patroh^ 
Fugitives  from  jmtiee,  contain  a  re-enactment  of  the  earlier 
provisions. 

1858'9p  c.  20.  An  aet  to  prevent  persons  from  hirtn^ 
slaves  to  work  and  ptrform  manual  laior  an  the  Sabbath  dat/y 

without  the  consent  of  the  owner*    ,  c.  34.  Aji  act  puuLsh- 

ing  free  persona,  for  harboring  or  concealing  slaves,  by  im- 
prisonment from  one  to  five  years.    — — ,  c.  G8,  An  act  to 

rohihit  the  emancipation  of  slaves.    ^  c*  151.  An  act  to 

remove  the  free  negroes  and  Tnulattoesfrom  this  St^te.  Such 
persons  to  be  warned  by  sheriff;  not  leaving,  are  to  he  hired 
out,  *'to  he  held  as  slaves  are  now  held''  fur  a  year,  and  not 
leaving  thirty  days  after  its  expiration,  to  be  sold  as  a  slave, 
after  trial  and  verdict  of  a  jury  on  the  facts.  Negroes  be- 
tween seven  and  twenty-one  yeai*8  to  be  seized  and  hired  out, 
Such  must  leave  thereafter.  Negroes  wishing  to  remain  may 
choose  master,  &c*,  who  must  give  bond  not  to  allow  sueli  ne- 
groes tu  act  as  free.  County  courts  to  provide  for  tlie  aged 
and  infirm  negroes  out  of  the  proceeds  of  sales  of  free  negroes, 
&c.  ,  c,  195.  An  act  to  ]»revent  employment  of  free  ne- 
groes on  steamboats  navigating  any  of  the  waters  of  this  State ; 
declares  employing  such  or  permitting  them  to  travel,  a  misde- 
meanor.      ,  c.  225.  Abolishing  imprisonment  of  slaved  for 

crimeSj  and  substituting  punishment  by  whipping. 

§  509.     Legislation  or  the  State  of  Iowa, 

The  territory  included  in  the  State  of  Iowa  may  be  con- 
aidercd  i>art  of  that  Louisiana  or  Canada  in  which  the  colonial 
law  of  France  had  liad  a  territorial  extent."  As  part  of  that 
Louittiana  purchase  it  appeara  to  have  been  within  tlie  District 


*  f^m  JnckiMin  »,  Bob,  IS  Ark.  399 ;  Dmnkl  p.  Quj,  et  aL»  19  Ark.  131. 
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of  Louisiana  in  1804,*  and  witliin  the  Territory  of  Missouri  in 
I812.'  As  6uch  it  wsSk  within  the  terme  of  the  act  of  Congress 
of  March  6,  1820,*  Bj  the  8th  section  of  which  it  was  enacted, 
"  that  in  all  the  territory  ceded  by  Fntncc  to  the  United  States, 
under  the  name  of  Louisiana,  which  lies  north  of  thirty-six 
degrees  and  thirty  minutes  north  latitude,  not  included  within 
the  limits  of  the  State  contemplated  in  tlws  Act  [Miijsuuri], 
slavery  and  involuntary  servitude  otherwise  than  in  the  pun- 
ishment of  crimes  whereof  the  parties  shall  have  been  duly 
convicted  shall  he  and  h  hereby  forever  prohibited.  Promded^ 
always^  that  any  person  escaping  into  the  same  from  whom 
labor  or  service  is  claimed  in  any  State  or  Territory  of  the 
United  States,  such' fugitive  may  be  lawfully  reclaimed  and 
conveyed  to  the  person  elaiiuing  hie  or  her  labor  ats  afore- 
said." 

On  the  admission  of  Missouri  the  remaining  territory  ap- 
pears to  liave  been  under  no  local  legisUative  authority  until, 
by  act  of  June  28, 1834/  the  portion  north  and  east  of  the  Mis- 
souri and  Wliite  Earth  Rivers  was  made  part  of  tlie  Michigan 
Territory,  and  by  act  of  April  30,  183G,*  of  Wisconsin  Ter- 
ritory, until  1838,  when  the  territorial  go veiTiment  of  Iowa, 
including  all  of  Wisconsin  Territory  west  of  the  Mississippi, 
was  established  by  act  of  Congress,  June  12,  1838/  The  12th 
section  of  this  act  declared  that  ^*the  inhabitants  of  the  said 
Territory  shall  be  entitled  to  all  tlie  rights,  privileges,  and  im- 
numilies  heretofore  granted  and  secured  to  the  Territory  of 
Wisconsin  and  its  iiiiiabitantSj  and  tlie  existing  laws  of  Wis- 
consin shall  be  extended  over  said  Territory  so  far  as  the  same 
be  not  incompatible  with  the  provisiuns  of  this  act,"  subject 
to  alteration  by  the  local  fegishitlve  authority.  Independently 
of  the  act  of  1820  expressly  prohibiting  slavery,  it  would  ap- 

^  Ante^'p.  156.  '  Jni^p.  1^7. 

*  AfvU,  \K  IftS.  Ab  the  questions  of  ttdmltting  Mia»ouri,  or  any  other  8tftte  formed 
in  the  LouiaiutiA  purchuie,  i&a  n  glavc*  SUU',  hstd  long  been  the  subject  of  political 
coutroveray,  the  enactment  of  tins  stAtute  hecurae  popularly  desijjjnatoti  thr.  Mh- 
«9uW  VijmpromUf,  of  which  the  prohibition  of  slavery  was  repealed  by  Hint.  14,  ^2^ 
of  the  act  i>f  May  BO,  1851  {nntr,  vol.  L  p.  66^)^  aad  declart; J  uueonj^UtuLioual  in 
Dred  hicott's  cme.     Sec  ante,  vol.  1.  p.  628. 

*  AnU,  p,  VMi,  n.  1.  *  Ante,  p,  141,  n. 

*  Ana^t  to  dh*dg  the  TrrrUortf  of  Wi*cim*iH  and  to  miahli»h  the  Itrritorial  ^w- 
0i*n»ietttQ/  Imoa.  V.  8tat,  U.  S»  28ft ;  9  B,  d  D.  770,  Soc.  4.  Vesta  the  leginlatire 
power  in  the  governor  and  aaa^inbly.     5.  Llniita  the  (ranehls^  to  whitcfl. 
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pear  that  slavery  would  have  been  prolubitcd  by  these  se^ 
•cts  of  fundainental  law;  supposing  tllat  the  power  of  Con- 
gress bad  nut  beea  limited  in  this  respect. 

1838-9. — An  act  {47  reguUite  Uoiiks  and  mtUaUoe^^  Sess, 
L.  p.  65.  Sec,  1.  Certilieate  of  freedom  under  seal  reqtiired  of 
blacks  coming  to  reside;  bond  and  security  required.    2. Pro- 
ceeding against  negroes  failing  in  this  respect,  and  provisiun  for' 
hiring  out  such  persons.     3,  4.  Penalties.     5.  **  That  the  right- 
of  any  person  or  persons  to  pass  through  this  Territory  with 
his,  her,  or  their  negroes  and  muiattues,  servant  or  servauta, 
when  emigrating  or  traveling  to  any  other  State  or  Territory, 
or  country,  or  on  a  visit,  is  hercliy  declared  and  secured."    8,j 
That  in  case  any  person  or^  persons,  his  or  their  agent  or  ageni 
claiming  any  black  or  mulatto  person  that  now  is  or  hereafti 
may  be  in  this  Territory,  shiill  api>ly  to  any  judge  of  tlie  di 
trict  court,  or  justice  of  the  peace,  and  shall  make  satisfactory 
proof  that  such  black  or  mulatto  person  or  persons  is  or  are 
the  property  of  liim  or  her  who  applies,  or  fur  whom  applica* 
tion  is  made,  tlie  said  judge  or  justice  is  hereby  empowere 
and  required  by  liis  precept  to  direct  the  eheriif  or  eunstab 
to  arrest  such  black  or  mulatto  person  or  persons,  and  deliver 
the  same  to  the  claimant  or  claimants,  his  or  their  agent  01 
agents,  for  which  service  the  sbenff  or  constable  shall  receive 
such  compensation  as  they  are  entitled  to  receive  in  other 
easea  for  similar  services.     No  provisions  of  this  character 
appear  in  the  Code  of  1851,  and  they  seem  to  be  repealed  by 
the  general  repealing  clause.    lb.  p.  8.    But  see  law  of  1851^ 

c.  72,    .  An  act  defining  crimen  and  punwhrnefUs.  Sess. 

L.  147,  sec.  25.    Kidnapping,  *'If  any  person  or  persons  shall 
forcibly  steal,  take,  or  arrest  any  man,  woman,  or  child  in  this  I 
Territory,  and  carry  him  or  her  into  another  country,  State,  or  j 
Territory,  or  who  shall  forcibly  take  or  arrest  any  person  or 
persons  whatsoever,  with  a  design  to  take  him  or  her  out  of  this 
Territory,  without  having  legally  established  his,  her,  or  their 
claim  aoooi'ding  to  tlie  laws  of  this  Territory  or  of  the  United 
States,  shall,  upon  conviction  thereof,  be  punished  by  a  fine 
not  exceeding  one  thousand  dollars,  and  by  imprisonment  not  | 
exceeding  ten  years."    Sec.  2588  of  the  Code  of  1851,  defining 
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and  punisliiiig  kidnapping,  makes  no  reference  to  claim  of  per- 
sons owing  service  or  labor. 

1839-40.'  c.  25.  An  act  regulatin^j  marriages.  Sec.  13. 
"  All  marriages  of  white  persons  witli  negroes  and  mulattoes 
are  declared  to  be  illegal  and  void."  No  ench  declaration 
appears  in  the  provisions  of  the  Code  of  1851,  on  marriage. 

1846,  May  IM.  Constitution  of  the  State  of  Iowa  declared 
by  a  Convention.  Art.  11.  sec.  L  "All  men  are,  by  nature, 
free  and  independent,  and  have  certain  iualienable  rights, 
among  which  are,'-  Are.  Art.  III.  sec.  1.  Limits  the  right  of 
jintfnige  to  whites.' 

1851,  c.  72.  An  act  to  pt'oft  if/It  the  immigration  of  free 
negVfH'S  htto  this  State*  Sec.  1.  Negroes  coming  are  to  be  no- 
tified to  leave,  and,  on  non-compliance,  are  to  be  fined,  and 
committed  nntil  they  pay  fine  and  cogts,  or  consent  to  leave 
the  State.  3.  Free  negroes  now  living  in  the  State,  **  having 
complied  with  the  laws  now  in  force,"  are  permitted  to  remain. 
4.  "  On  the  trial  uf  any  free  negro  under  this  aet,  the  justice 
or  judge  shall  determine  from,  and  irrespective  of  his  person, 
whether  the  person  on  trial  comes  under  the  denomination  of 

free  negro  or  mulatto."    ,  Feb.  5.  By  the  Code  of  this 

date,  §  23S8,  '•  Every  human  being  of  sutficient  capacity  to 
understand  the  obligation  of  an  oath  is  a  competent  witnesa 
in  all  eases  both  civil  and  criminal,  except  as  herein  otherwise 
declared.  But  an  Indian,  a  negro,  a  mulatto  j  or  "black  person 
shall  not  be  allowed  tu  give  testiiauny  in  any  cause  wherein  a 
white  person  is  a  party."' 

§  570.     Legislation  of  the  State  of  Minnesota. 
The  temtory  included  within  this  State  had  been  included 
within  the  Territory  of  Iowa  until  the  admission  of  that  State, 

'  1840,  c.  3S.  An  act  t<)  authorize  the  arrest  aod  detention  of  fiijeritivea  of 
jiiatice  from,  <lrL\.  refers  Uy  i!ie  j;^ov»?rnor,  iw  if  already  sufficiently  qualified  to 
deliver  up,  by  the  laws  of  the  United  States,  The  governor  is  authorized  by  the 
Code  of  1851.  §3283. 

'  Act  of  Conjtrre9«,  March  S,  1845, /or  the  admittton  of  iht  SiateJi  f*f  Iowa  and 
Flntidn  into  the  Cnion,  Y.  SUt.  U.  S.  712.  10  B.  4D,  695,  recites  that  territo- 
rial c<>nvi*ntionf<  in  each  had  formed  Coii(*titutionB  for  {State  j^Ternracnts  which 
were  republican,  Ac. 

•  On  the  comitnietiun  of  this  prtivi^sion,  see  Mutts  t-.  Usher,  2  Iowa,  82.     An 
attempt  has  been  made  to  repeal  this  provision,  but  I  am  unable  to  say  whether 
it  became  a  law. 
VOL,  n. — 12 
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in  1846  J  The  laws  of  Wisconsin  Territoiy  were  continued  by 
sec.  12  of  the  act  establieliing  the  territorial  government"  in 
1849. 

1851.— Revised  Statutes.  No  distinction  of  color  is  made 
in  declaring  capacity  for  the  marriage  contract,  nor  in  declar- 
ing the  competency  of  witnesses.  There  is  no  provision  respect- 
ing persons  claimed  as  fugitives  from  labor.  Ch,  100,  sec.  42, 
amended  in  1852.  Amendments  to  II.  S.,  p.  23,  declares  the 
punishment  of  kidnapping,  with  intent  to  sell  as  a  slave  or 
hold  to  service,  &c.,  any  negi*o,  &c.'  TJie  same  statutes  appear 
included  in  the  Public  Statutes,  &c.,  ed.  185Q. 

1858.— A  State  Constitution  adopted.'  Art.  I.,  a  BUI  of 
Rights.  Sec.  2.  '^No  member  of  this  State  shall  be  disfranehiBed," 
<kc.  "  There  shall  be  neither  slavery  nor  involuntary  servitude 
in  the  State,  otherwise  than  in  the  pmiishment  of  crime,  whereof 
the  party  shall  have  been  duly  convicted.'*  16.  Thattlie  enu- 
meration of  rights  shall  not  impair  others  retained  by  andinhe* 
rent  in  the  people.  There  is  no  attribution  of  rights  to  all 
men  as  natural  and  inherent.  Art,  Vll.  sec.  1,  2,  lunit  the 
elective  franchise  to  *'  whites,  and  persons  of  Indian  or  mixed 
white  and  Indian  blood,  who  have  adopted  the  habits  of  civili- 
zation." 


§  571.     Legislation  of  Nebraska  TEnRrroRV. 

Tlie  laws  of  the  District  and  Territory  of  Louisiana  and  of 
the  Territory  of  Missouri  may  have  had  territorial  as  well  as 
personal  extent  in  the  territory  now  divided  between  the  Ter- 
ritory of  Nebraska  and  the  State  of  Kansas,  if  included  in 
the  Louisiana  purchase.  The  force  of  that  law  to  maintain 
slavery,  as  the  eonditian  of  a  domiciled  inhabitant,  would  how- 

» Anu,  p.  177. 

'  Mftrc^b  3,  1849.  An  act  to  fttahlhh  the  ItrrUonal  po^mmeiU  of  MntigMg- 
IX.  hUt  U.  S.  403.  Bee.  6  define!)  the  le^dative  botly,  Atid  reaer?e»  toC9m^ 
Ijnress  ptjwi?r  to  *JI3a11ow  the  terriU^i-inJ  acts, 

•  Ch.  111.  t/f  tlttfmtuiituj  fmritu^M  fromjuMUf.  See,  2  antliorixes  th«  mf^m/QT 
to  stirrtaider  such  persona  oa  demand.  iSee  tlie  iame  in  Ch.  10(>  of  I'ubUc  Btttknles 
L*a,  1S59. 

*M»7  11,  ISfiS.  An  act  for  the  nfbnhtum  tf  tht  Sittie  of  Minne$oia  into  the 
Umitm,  XI.  But.  U.  S.  285.  S«c.  1  recites  an  act  of  C^3Ilgrese  of  Feb.  26.  1867. 
HlKiPue  the  formation  of  a  State  gfiYtrnment;  the  adoption  of  the  StAta 
ition.     Sec.  3  extends  the  laws  of  the  United  States  ovvr  such  State.  ~ 


LAWS  OF  XEBRA6KA   Am)  KANBAS. 


in 


I 

I 


ever  have  been  destroyed  by  the  prohibition  of  slavery  north 
of  36*"  30',  in  the  eighth  section  of  the  act  of  1820,  if  Congress 
had  had  the  power  to  prol libit  it. 

By  the  14th  section  of  the  aet  organizing  the  Territorie& 
Nebraska  and  Kansas,*  tlic  8th  eeetion  of  the  act  of  Mareh  6th, 
1820,  is  "  declared  inoperative  and  void/*  But  whether  slavery, 
or  any  condition  of  involuntary  servitude,  eould  thereupon  have 
been  judicially  recoguized  as  lawful,  without  some  legielative 
sanction  from  the  local  goveniinent,niay  be  qnestiuned,  in  view 
of  the  explanatory  words  immediately  following  those  above 
quoted :  *'  It  being  the  true  intent  and  meaning  of  this  act  not 
to  legislate  slavery  into  any  Territory  or  State,  nor  to  exclude 
it  therefrom,  but  to  leave  the  people  tlureof  perfectly  free  to 
form  and  regulate  their  domestic  institutions  in  their  own  way, 
subject  only  to  the  Constitution  of  the  Ignited  States."  From 
th^ proviso  immediately  folluwing,  it  appears  that  the  old  law 
of  Louisiana  could  not  have  been  relied  on  to  maintain  slavery 
as  a  status  supported  by  the  local  law,  or  law  having  territorial 
extent  therein.  By  this  it  is  '*■  Proimkd  that  nothing  herein 
contained  shall  be  construed  to  revive  or  put  in  force  any  law 
or  regulation  which  may  have  existed  prior  to  the  act  of  the 
sixth  of  March,  182U,  either  protecting,  establishing^  prohibit- 
ing, or  abolishing  slavery.'" 


*  By  *et  af  Congrces,  18.54,  An  aH  to  orrfnnizt  Uu  Tfi'fiUft'ir^  ftf  Nthnuhti  and 
KatiAOA,  X.  St,  U.  Si.  277.  By  sec.  1,  the  I  hit*  oi  A\\\  from  the  westero  boundary 
of  MigsouH  to  the  Rocky  MountaiRs^  Ih  made  the  diWding'  lim:'  botween  tht^se  two 
Territoriet^.  By  eec.  1»,  tlie  Tme  of  87'  is  the  moet  srititflerti  line  of  the  Kansas 
boandary — the  whole  being  thus»  by  G  ,  north  of  the  lino  of  tlid  Missouri 
Compromise. 

*  It  ia  declared  in  the  tlxth  section  **  that,  the  legtslatiTe  power  of  the  Terri- 
tonr  sliall  extend  to  all  rin^htful  euVjjcctJs  of  Ipgialation  oonsiut^nt  tdth  the  Congti- 
tutioQ  of  tht>  Tnited  StatoB  and  the  provisions  of  this  net"^ — with  certain  exctpttons 
not  roaterinl  in  connection  with  law  of  ptT?*onftl  condition.  In  vit^w  of  the  opin- 
ions of  the  six  jnatic^ii  of  the  Saprenie  Cotift  in  Dred  Scott's?  case  {antt\  Vol.  L  p. 
558),  the  question  arises  whether  (supposing  t'ongress  to  have  intended  in  the 
14th  aec.  to  give  the  local  Lej^islature  the  power  to  tnuintain  or  exclude  elavery) 
such  power  can  be  posee&sed  by  the  loed  Le^slatnre, — whether  the  powers  of  such 
Legislature  are  such  only  ma  may  be  derived  from  Cong^resj*,  and  cunsequently  not 
gTeat<?r  than  tho#e  of  CVni2^rei?B,-^r  whether  from  the  inhabitftntsof  the  Territory 
tJiey  derive  an  inherent  local  sovereiirnty^  like  that  held  by  the  people  of  a  State. 
Among  the  printed  artjiim^nts  in  favor  of  the  posaession  of  this  power  by  the  tcr- 
ritoriiil  govemmentjj  may  be  noticed  espHL^cinliy,  Thv  ditfiiiinff  line  hrtirccn  Federal 
and  Ixf^yd  Authority:  Popvhr  Sovrr(tfff*lt/  attd  the  Irrritorif^.  Bt/  Stephen  A. 
I*ouif!<i<i,    Harper's  Magaiine  for  Sept.,  18a&.     The  writer^  concluding  principle 
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Under  the  Dred  Scott  decision,  declaring  the  prohibition 
of  1820  mill  and  void,  it  maj  be  urged  that  the  law  of  Louisiana 
Territorvj  as  having  always  had  territoiiftl  extent  in  Nebraska 
and  Kansas,  sustains  slavery  therein,  until  abrogated  by  com- 
petent legislative  aufchority. 

But  if  the  aet  of  1S20  is  to  be  sustained  as  a  legitimate  exer- 
cise of  power,  or  if  the  law  of  Louisiana  is  held  never  to  have  had 
such  force/  then,  under  the  legislation  of  1S54,  above  recited, 
these  Territories  may  be  taken  to  have  had  no  law  at  that  date, 
having  territorial  extent  therein,  to  determine  the  status  of 
persons,  and  to  have  been  in  that  respect  in  the  condition  of 
this  whole  country  at  the  time  of  the  first  settlement ;  and  the 
question  arises  whether,  under  this  view,  slavery  is  a  lawful 
status  in  these  Territories,  independently  of  some  legislation  of 
competent  authority. 

Tlie  question  whether,  in  this  view,  the  condition  of  slavery, 
or  any  involuntary  servitude,  and  the  correlative  rights  of  the 
master,  in  tlie  case  of  owner  and  slave  coming  from  some 
slaveholding  jurisdiction,  should  be  judicially  recoirnized  and 
maintained  between  them  on  becoming  domiciled  inhabitants, 
is  a  question  of  the  local  municipal  or  internal  law  of  the  Ter- 
ritory, because  it  h  law  applying  to  residents.  But  it  is  one 
which  is  to  be  decided  as  a  question  of  international  private 
law,  or  of  f^w^iW-international  private  law,  accordingly  as  there 
may  or  may  not  be  a  law  resting  on  national  authority  to  sup- 
port  that  condition  and  those  rights  in  such  case. 

It  is  evident  that  the  doctrine  that  slaves  are  property 
recognized  by  the  Constitution  of  the  United  States  acting  as 
a  bill  of  rights,  the  doctrine  maintained  in  Dred  Scott's  case 
by  Judges  Taney,  Wayne,  Grier,  and   Daniel,  or  the  doctrine 


in,  "  thnt  un<3er  our  p^tlitical  ayttenit  every  distinct  poHtic&l  community*  loynl  to 
the  Constitution  and  tht*  Union,  h  eutitled  to  a\\  the  riflfhts,  jirivilegtjs,  and  immu- 
nities of  9C'lf'C:overnmont  in  respect  to  their  local  concenui  and  tutecaal  poUty« 
iubject  only  to  tlio  Constitution  of  th«  United  Stuteft." 

*  In  lhii  ri'efftce,  signed  SiimiiL4  A.  I^r^we,  Superiatendent,  p.  i.,  to  Kaoua 
Statutc*fl  of  1§&5.  publiJied  as  from  the  Shawnee  Mission  School,  Oct,  1856,  pp, 
1088,  it  Is  argat'd.  witli  reference  to  lU  bearing  oti  the  lawfulness  of  elaTery.  In 
that  Territory,  that  an  there  vreve  no  new  settlements  therein  of  a  permanent 
nalare  nntil  very  recently,  there  is  no  occasion  to  consider  the  French  law  of 
"unn. 
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of  the  extension  of  the  laws  of  the  slaveholding  States  into  the 
Territoriesj  eb  a  consequence  of  the  political  right  of  the  States 
to  equal  benefit  in  the  national  territon^,  as  maintained  by 
Judge  Caiiipbellj  or  tlie  doctrine  that  the  treaty  of  ceesioii 
ijiaintains  slavery  in  this  Territory,  as  held  by  Judge  Catron/ 
wonld  appear  to  maintain  the  relation  of  master  and  slave  in 
such  case,  until  annulled  by  competent  legislative  authority, 

Aecordhig  to  the  views  maintained  in  the  first  volume,  slay- 
ery  now  rests  on  the  local  law  of  some  one  State^  or  several 
jurisdiction  of  the  United  States,  and  not  upon  law  having  na- 
tional authority  and  national  extent/    Neither  docs  the  doc- 


»  See  Vol  I.  pp.  568,  559. 

*  See  parti cnlorly  nnt€,  ^  512-^20.  The  decision  of  the  majority  of  the 
Cbiirt  in  Dred  Scott*8  case  is  constantly  cited  as  a  judicial  a^rmation  of 
ihe  dnctrine  tliat  any  one  who  is  ludd'  as  a  slaTe  in  a  State  umy  be  car- 
ried  to  li/iv  ttrnforv  of  the  Uoitc'd  States  and  held  tliere  aa  a  Blave.  Mr, 
Buchanan,  in  llic  Mesaaj^e,  December,  1859,  eouiri'fttidated  roDgi*<?ss  on  "the 
final  settlement,  by  the  Snpreme  Cfjurt  (>f  the  United  titates,  of  the  qtitjs- 
tion  of  slavery  in  tlie  Territories.  •  •  Tht*  rii^ht  has  been  ettahlibbi^d  of  eTery 
citizen  t/j  take  his  property  of  any  kind,  including  slnvee,  into  the  cornnion  t^irrito- 
ries  bciong^ng."  Ac,  (See  also  in  note  tii  Vol.  L  p.  559,  extract  from  Mensa^  of 
DGcember,  1857*)  In  that  case  it  waa  admitted  that  if  the  plaintiff  was  alave,  he 
was  eut'h  in  virtue  of  the  local  law  of  Ltiuifiiana  Ten'itor3\  operatiniLr  because  un- 
repealed by  the  Act  of  1820,  The  dottrint  upon  wliieh  Ju<lgt>a  Taney.  Wayne. 
Grier,  and  Daniel  relie*!^ — that  slaveB  are  recognized  as  property  by  the  Conatitu- 
tion — niiijfht  rec^nire  them,  in  eonjiistency,  to  aitinn  the  legality  of  slavery  in  all 
territory  of  the  United  iStates,  But,  unle§fi  Judge  Catron  can  be  cln^aed  n?*  hold- 
ing Uie"  same  doctrine  (tsee  Vol  L  p,  5B8,  659),'it  did  not  have  a  majority  of  the 
Court.  In  §  49S  of  this  work,  it  is  said :  '*  It  wai  held  by  a  majority  of  the  Court 
that  Conirress  liaa  no  power  to  abolish  or  prohibit  slavery  in  the  Territtiries  of  the 
United  t?tatea.**  This  was  in  iiccordanee  with  Ibe  p^^mlar  under^tandinc;^  of  the 
decision.  It  should  have  been  stnted — httft  no  jmHrr  to  nhatUk  of  prohibit  slavert^ 
in  tJtr  LouiKinnn  '/frriforv,  Jud^e  Catron's  opinion  rests  on  the  treaty  of  eeaaion. 
It  h  true  that  Judi^e  Caoipbell'a  doctrine,  that  skviTy  wbh  protected  In  the  terri- 
tory by  the  operation  of  the  laws  of  the  slaveboldint^  States  (Vol,  I.  p.  535),  would 
seem  equally  applicable  to  any  Territory;  tbiiH  mrtkinj^  tive  juHtiees  who,  though 
not  all  fi*r  the  8ame  reason,  mi^ht  consiftently  maintain  slavery  in  ail  the  Territo- 
riee.  The  received  understanding  'if  the  decision  is  probably  derived  more  from 
the  ciuttiotm  to  the  report  (!=ald  by  Mr.  Benjnmin,  Senate,  May  22,  1860,  to  have 
been  drawn  by  the  Chief  JuatireC  thnn  from  the  opinions  thenmelve*.  In  most  of 
these  rftptifms,  territory  of  the  United  Stiitea  is  spokt*n  of  generally ;  lEriving  the 
impression  that  the  Jti{Ifpneni  of  the  Court  would  apply  to  any  Territory,  The 
word  Louisiana  is  not  mentioned.  But  the  important  rantiun,  iV.  eubd.  5,  reads, 
*'  The  act  of  Con^'c^g,  therefore,  prohibiting  a  citizen  oi  the  United  States  from 
taking  with  him  ni'*  slavee  when  he  removes  to  Uie  territ^y  inf^ueMioH  to  reside, 
is  an  exercise  of  nuthority  over  private  property  which  is  not  warranted  by  the 
Conatltntion,  and  the  removal  of  the  plaintiff,  by  hii  owner,  to  that  Territ«rv,Erave 
him  no  title  to  freedom/'  By  "  the  territory  in  question,**  the  writer  probably  in- 
tended  to  particularize  the  Louisiana  Territory  ;  but  proliably,  i^lfc^o,  few  readers 
would  liietinifuisli  it  from  the  territory  in  general  which,  in  the  preceding  c«/»fii?«#, 
had  been  spoken  of. 
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trine  of  the  equality  of  the  States  in  respect  to  the  territory  of 
the  United  States  sanction  any  such  judicial  extension  of  the 
laws  of  the  slaveholdinfr  States;'  nor  can  the  guarantee  of 
property  to  the  inhabitants  of  French  Louisiana  apply  to  the 
owners  of  slaves  afterwards  brought  into  the  Territory,  because 
slaves  are  not  property  l)y  universal  jurisprudence  or  law  of 
nations  (ju*  gentiuui),  l>ut  only  by  particular  law  (jus  pro* 
prium),  nor^could  Jtliis  guarantee  extend  to  any  persons  other 
than  the  original  inhabitants,^ 

The  (picstion,  then,  is  not  decided  by  national  law  having 
jW€W^-intcniational  extent,  but  by  principles  of  international 
jurisprudence,  as  set  forth  in  the  first  chapter  of  this  work; 
though  they  take  eftect  as  the  municipal  or  internal  law  of 
these  Territoriui?,  since  the  persons  to  whom  they  are  applied 
are  supposed  to  have  abandoned  their  former  domicil  and  to 
have  obtained  a  new  one  in  the  Territory. 

The  «|uestIou  is,  uf  the  realization  in  the  forum  of  jurisdic- 
tion  of  rights  and  their  correlative  obligations  which  became 
existent  under  the  law  of  anotlier  forum,' 

In  the  iinst  place,  it  is  liercin  held,  that  the  principle  which 

»  Sep  rt«/c%  pg  502-fi05. 

'  Sec  antr.  Vol.  L  pp.  53l>,  S5n,  5*J0.  The  ar^mt?nt  caiuioi  be  here  fully  eac- 
Ainined,  Itrej^ti?  on  th**  roiiatrtiction  of  the  third  art.  of  tlie  treHty.  Antf,  p,  155, 
Jnd^eCAtTOUt  U»  Hownrd,  524: — '*  Louisiana  was  n  proviiace  wlfere  slarerj*  wm 
not  only  lawful,  but  where  pntp^rty  in  skvea  was  thy  most  valuable  of  all  fK?fsoiiJil 
property.  The  province  wjw  eeded  aa  a  unit,  with  an  equal  right  pertiiimrii»  to  all 
its  inhftbitiints.  in  <*very  part  thereof,  to  own  slftves.  It  wiia  to  a  i^reat  extent  a 
vacant  country,  hnvinj^  in  It  few  civilized  inhabitant'*.  No  one  portion  of  the  col- 
ony, of  a  proper  «zo  for  a  State  of  the  Uniun,  had  a  sufficient  rjuoiber  of  inhftbit- 
ant3  to  claim  ttdmi?»ftion  into  the  LTnion,  To  enable  the  United  States  to  fulfill  the 
treaty,  addttional  pD|>nlfttion  wna  inilispene^abk^,  and  obvituisly  desired  with  anxi- 
ety by  both  aides,  so  thai  the  whule  country  sliould,  ns  ,«*oon  as  poaalble,  beconie 
States  of  the  Union.  And  for  this  contcniplated  future  population,  the  treaty  as 
expreasly  provided  as  it  did  for  the  iidiabitaut!*  resldiug  in  the  province  when  the 
treaty  was  made.  All  these  were  to  be  protected  *  in  tht  mmnthm;^  that  Is  to  say, 
at  all  timen,  between  the  date  of  the  treaty  and  the  tioie  when  the  pirtioo  of  the 
Territory  where  the  inlinbitanta  il Bided  was  admitted  into  the  Uniwri  m^  a  State/* 
The  arjpiment,  at  thu  beift,  rei^tii  entirely  on  the  assumption  that  inhabitants  of  the 
Territory  were  not"  iticorporat<id  into  the  Union''  of  the  United  States,  in  the  sense 
of  the  treaty,  the  moment  tiiwy  became  fully  with'm  the  ori^anized  sovereignty  of 
the  national  E^ovemniont,  Arrain^  what  is  }»rotectifan  ?  wS^*  has  not  the  entire 
French  law  been  retained  in  the  Territory  ?  The  likL-  id*»n  of  pnitection,  as  gttar- 
anteed  to  tlie  ih^n  slaveowners  in  the  Northwest  Territory,  had  been  tnken  in  Mer- 
ry V.  Tifliin,  and  Theoteste  f.  Chouteau  fciw/*',  p.  114,  note  1),  But,  accordini^  to  this 
theory,  the  t*Iave  Code  in  these  Tern  tori  ea  oug-ht  to  be  as  benevolent  towards  the 
«il»vM  f»n.i  »K..  fpet'  black  as  wfls  the  French  Code  of  Louisiana.    See  the  abstract  of 
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obtained  in  the  first  settlement  of  America,  that  the  laws  of  the 
colonizing  country  accompany  the  colonist  to  his  new  domiciU 
can  only  apply  wliere  the  place  colonized  and  the  place  from 
which  the  colonij^t  came  are  under  the  same  sovereign,  Laving 
eqnal  power  in  either  place  to  determine  the  status  of  persons;' 
that  it  does  not  apply  here  heeanse  the  Territor)^  is  imder  the 
sovereignty  of  the  integral  people  of  the  United  States,"  wliile 
the  several  States  have  no  jurisdiction  therein,  and  are  in  this 
respect  like  conntries  utterly  foreign  to  the  United  States/' 

Also,  the  doctrine  of  recognizing  '^  personal  statntes,'-  orlaw^ 
of  status  and  condition,  is  one  which  really  obtains  only  as  be- 
tween provinces  equally  under  one  sovereign,  and  has  no  sup- 
port in  intenmtional  juri^pnidence,"  except  as  it  is  identified 
with  the  following  view  : — 

In  this  inquiry  it  is  first  to  be  ascertained,  whether  the  right 
claimed,  and  its  correlative  obligation,  is  one  now  resting  on 
imiversal  jurisprudence — ^the  law  of  nations — in  that  sense.  It 
is  herein  held,  that  it  does  not  now  rest  thereon,  and  cannot  be 
judicially  recognijsed  as  other  relations  or  conditions  ascribable 
to  such  jurisprudence  may  be  recognized,* 

The  only  other  question  is,  whether  the  right  and  obliga- 
tion may  be  judicially  maintained  on  the  jjrinciide  of  the  con- 
tmuation  of  any  relation  between  persons  coming  from  another 
jurisdiction  which  has  existed  by  the  law  of  that  forum  (mis* 

^  AhU,  Vol  L  \\  116. 

*  That  i«,  If  not  iincjer  a  k^nl  **  popular  eovereigntj,"  according  to  the  theory 
ftrivcK?4it*»i!  by  Mr.  Doug'la?^. 

*  It  ^ill  be  remembi-rLMi  that  .l^td^e  Crtiiipbt'll,  in  19  Howard,  516,  held  that 
the  States  may  thirs  extend  their  law*  *'deterinhiiniT  pro[)erty"  into  the  Territories. 
usiUGf  the  national  governnitnt  as  their  agent.     AnU,  Vol.  L  pp.  636,  694-596. 

^  Aute,  g  107. 

*  See  afitf.  Vol  I*  p.  574,  and  the  sectioDS  referred  to  in  the  notes  to  that  page. 
In  recent  argtiraent«  based  on  the  opponit*?  doctrine,  it  is  very  common  to  alhide 
to  the  idea^  tJiat  ne^ro  glavea  are  reeoj^nized  in  thia  country  aa  mrmnti  and  nf»t  #!.« 
ffTojieriy,  as  a  heresy  which  haa  efrown  up  in  the  northern  States  dmdng*  the  last 
twenty-five  or  thirty  yearn.  The  le^slation  and  decision^  citi?d  in  the  preceding 
pag:eB  may  hv  referred  to  to  decide  whether,  in  all  the  States,  the  personality  of  the 
slave  had  not  been  more  or  leaa  recrijg^nized  from  the  eolonial  period  nntil  a  time 
when  the  extension  of  shivery  intt*  parts  of  the  continent,  wherein  it  was  not  r^ 
cognized  by  local  law,  becaiiie  the  object  of  a  section  of  the  country.  Then 
probaljly  was  foreseen  the  advantage  in  m»iiittiiuinj|^that  slavery  U  :?oDiethiDir  im- 
mutable, the  flame  of  nece&aity  in  all  jurbdictions,  tlie  chattel  condition  which 
may  be  j^roperty  by  nmversaf  jiirispnidence  {anti\  |  112),  as  snch  to  be  carried 
everywhere,  un^er  the  national  dominion,  and  there  protected  by  the  national  bill 
iof  rights. 
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named,  the  principle  of  comitT),  provided  no  right  or  obliga- 
tion incongistent  with  the  rightii  and  obligations  constitatuig 
that  relation  is  attributed  auiversally^or  to  all  natural  persons* 
by  the  local  law  of  the  forum  of  jurisdictional 

Uere  it  mav  be  necessary  to  determine  the  political  source 
of  the  law  prevailing  in  the  Territory  from  which  such  an  uni- 
versal attribution  of  rights  and  obligations  can  proceed  j 
i.  e*,  whether  that  law  rests  on  the  authority  of  the  nation  or 
on  that  of  a  local  sovereignty.  There  are,  doubtless,  many  who 
think  that  there  is  a  law  resting  on  national  authority  which 
attributes  personal  liberty  to  every  man,  in  all  jurisdictions 
under  the  national  dominion  wherein  there  i*;  no  received  local 
law  to  determine  personal  status.  Some  probably  are  of  opinion 
that  the  propositions  in  the  Declaration  of  Independence  have 
this  effect  in  such  case,  even  if  not  also  everywhere  under  the 
exclusive  dominion  of  national  authority/  The  doctrine  of 
Judge  Taney's  opinion  in  Dred  Scott's  case  is  of  course  utterly 
inconsistent  with  snch  views.  But,  without  admitting  the  cor- 
rectnese  of  that  doctrincj  the  fact  that  involuntary  servitude  is 
recognLced,  as  a  legal  condition  under  State  laws^  by  the  provi- 
sion in  the  Constitution  for  the  delivery  of  fugitives  from  labor 
on  claim^ — ^and  the  fact,  that  it  is  a  legal  condition  in  other 
places  under  the  exclusive  jurisdiction  of  the  national  govern- 
ment,— is  enough  to  exclude  the  idea  of  any  such  universal  at- 
tribution by  the  natioii:il  law  of  the  right  of  personal  libortv 
in  these  Territories. 

As  there  was  certainly  m*  law,  prtH*eeding  from  any  W^^ 
sonrce,  attributing  liberty  universally,  the  *juesti*>U|  whether 
such  an  attribution  from  that  source  should  prevent  the  judi- 
cial recognition  of  slavery  in  the  case  of  a  person  brought  from 
another  jurisdiction,  could  not  have  arisen  before  some  act  of 
the  local  Legislature  attributing  Uberly  to  all  natural  persoosv' 

From    these    considerations    it    appears    that,   independ- 


-•^e 


'  Am  ii  might  hhra  ari^  p«iiii{i»  itiM  ra  Vem  Mexico  or  i 

rUorj  ia  whicfau  b«£cin  tlw  dniBbloii  of  the  UniSBd  States,  tine 

>liiw  |frohibtt«d  sUrerv .    m  ^^^  «iuv^4iuo  niAyarlie  iAirel»nuika,iiBdf>rllieact 
^l^bintitzv  of  18A0,  wbkli  y  T9p9tt»d  to  lUve  pvoliibited  dsverj. 
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cDtly  of  the  doctrine  tbat  slaves  are  property  recognized  by 
the  Constitution  or  by  a  national  common  law,  the  relation 
between  master  ami  slave  coming  to  the  Xebraska  or  Kansas 
Territory  from  a  slavehuldin^^  State  should  have  been  judi- 
cially recognized  in  tliose  Territories/  Whether  it  might  not 
thereafter  have  been  annulled  by  tlie  legifilative  authority, 
either  of  Congress  or  the  territorial  government,  is  a  distinct 
inquiryj  which  has  herein  been  sufficiently  considered  already.* 
Tliere  are,  however,  many  jurists  who  would  say,  that  a 
** natural  law"  shouh^  here  be  recognized,  declaring  each  per- 
son to  be  free  who  is  not  placed  under  the  control  of  another 
by  eonae  positive  law,  meaning  a  law  historically  shown  to  exist, 
cither  by  judicial  decisions  or  by  pot^itive  enactment,  having 
before  had  recognition  within  tlie  forum  of  jurisdiction — rely- 
ing, perhaps,  on  Lord  Manstield's  reasoning  in  Somerset's  case. 
But,  according  to  the  views  stated  in  the  first  two  chapters  of 
this  work,  these  international  principles  do,  of  themselves, 
constitute  that  ^'  poBitivc  law*'  which  is  here  referred  to  ;  and 
this  view  is  fully  illustrated  in  the  historical  part  of  the  first 
volume.* 

'  In  See.  0  of  the  act  of  Congrei^B  orgazuziog  these  Territoriea  it  ie  provided, 
tbftt  appcalt}  »hnll  lie  from  the  Stiprome  Court  of  th©  Territory  to  fhe  Supreme 
Court  of  the  Unitud  Stiitca,  where  the  val\ie  in  controverfiy  exceeds  one  thousnnd 
doilare,  "  excmt  only  that  in  all  cases  involving  title  to  slaves,  the  said  writs  of 
er rar  or  appfiaJii  shall  be  nllowed  and  decided  by  the  Biiid  Supreme  Court,  without 
regard  to  the  value  of  the  mattcir,  property,  or  title  in  controversy ;  and  except  alfio 
that  a  writ  of  error  or  appeal  shall  alao  he  allowed  to  the  Supreme  d^onrt  of  the  lltiited 
States,  from  the  deeisifjn  of  the  said  Supreme  Court  created  by  this  act,  or  of  any 
judge  thereof,  or  of  the  district  courts  created  by  this  act,  or  of  any  iudg«  thereof, 
0000  any  writ  of  hAbuaa  corjius  inTolvimj  the  question  of  personal  freedom.  Pro- 
vided that  nothing  herein  contained  shall  be  construed  to  apply  to  or  affect  the 
provisions  of "  tho  aets  of  Cong^e^a  of  1793  and  1850,  respecting  fugitives  from 
justice  and  from  lubor.     Sec.  27  oontaina  similar  provisions  for  Eaoias. 

^  In  ch.  XVL 

^  In  Ohstrratioint  on  Sanaiar  Ihugla*  vitws  of  Popnlar  Sottereiffuhf,  at  e£pr€»Mrd 
m  HarjMrn  Mnfitizhic  for  8*;^/..  1859,  by  .indite  Black,  second  ed.^  in  stating^  the 
le^al  basift  of  slavery  in  the  Territories,  p,  4,  the  writer  j^ive^*  this  as  Ids  first  prop- 
osiiion:  "  1.  It  is  an  axiomatic  prlncijile  of  |mbl]c  law,  that  a  rijEfht  of  property, 
a  private  relation,  condition,  or  t/attuf,  lawfully  existinjy^  in  one  State  or  country,  is 
not  clianged  by  the  more  removal  of  the  parties  to  anotlier  country,  unless  the 
hiw  of  that  other  country  be  in  direct  connict  with  it  For  instance :  a  marriage 
legally  solemnized  in  France  is  bindlnjc:  in  America ;  children  born  in  Germany 
are  legitimate  here  if  they  are  legitimate  there;  and  ii  merchant  who  boys  j^oodsin 
New  York.  ft*:cording  to' the  laws  of  that  State,  may  carry  them  to  Illinois  and 
hold  them  there  un*;k*r  his  c/mtraet»  It  is  precisely  eo  with  the  status  of  a  negro 
carried  from  one  part  of  the  United  States  to  another ;  the  f|uestion  of  his  free- 
dom or  servitude  depends  on  the  law  of  the  place  where  he  came  from,  and  de- 
pends on  that  aloQC,  if  there  be  no  convicting  law  at  the  place  to  which  he  goes 


186 


LAWS   OF  KANSAS. 


1857* — In  the  Code  of  procedure  of  this  year,  8es6«  L.  p. 
107,  c*  33,  §1.  ^^  But  an  Indian,  a  negro,  or  mulatto,  or  black 
person  shall  not  be  allowed  to  give  testimony  in  any  cause/' 

1858.^ — A  criminal  Code,  enacted  by  the  territorial  Legis- 
lature, ch.  1,  sec.  53,  defines  kidnapping,  54.  Declares  the 
forcible  carrying  out  of  the  Territory,  ''  without  having  estab- 
lished a  claim  according  to  the  laws  of  the  United  States," 
to  be  kidnapping,  and  declares  the  punishment.  55.  Declares 
the  punishment  for  enticing  colored  people,  with  a  purpose  to 
sell  as  slaves.     Sess.  L.  p.  49. 

1850. — A  bill  prohibiting  slavery  in  the  Territory  is  re* 
ported  to  have  been  enacted  by  the  local  assembly. 


§  572,    Lbgislatiok  of  the  State  of  Kansas. 

1855,  c.  4S  of  Statutes  enacted  by  the  fixst  territorial  Legis- 
lature, in  the  time  of  Governor  Reeder,  which  met  at  the 
Shawnee  ilanuai-Labor  School,  after  having  passed,  by  two 
thirds,  an  act  to  remove  thither  the  seat  of  government,* 
Crimes  and  punishments.  Sec,  3K  Pimishment  of  rape  wjien 
committed  by  a  negro  or  mulatto.  32.  Punishment  of  white 
person  aiding  in  such  rape.   40-43,  Punishment  of  kidnapping, 

(fee,  "  any  free  person,  or  persons  entitled  to  freedom,-'    , 

c.  74.  An  act  to  enable  persons  held  in  slavery  to  sue  for  their 

or  i%  UkeD.  The  Federal  Confftitutiffjn  therefore  re<M>j^iie§  sUverr  as  ii  l«?gal 
conditioii  wherever  the  local  g^overnnicnts  have  che>seit  to  let  it  !*t(iiid  nnaboli^hed. 
And  refprds  it  aa  iUegal  wherever  the  laws  of  tlie  place  have  forbidden  it.  A 
ahiTe  being:  property  in  Virginia  remaiiis  property,  and  his  oiasier  has  &U  the 
riffhts  of  a  \ir™ia  maMer  wherever  he  may  ^,  io  that  he  go  not  to  any  place 
where  the  locu  law  cornea  in  conflict  with  his  rijofht.  It  win  not  be  pretended 
that  the  Conitittitiofi  itself  furnishes  to  tJie  Territonea  a  conflicting  law.  It  con- 
tains no  provision  that  CAn  be  tortured  into  an}-  semblance-  of  a  prohibition.*' 

The  writer  has  not  here  dlstinguinhed  between  the  jmlicial  reco^tion  of 
nghta  and  datiea  existing  in  relations  attributable  to  aniver»al  juri^prudeoce  and 
Jllie  reco^ition  of  other;^.  though  not  ^o  attribntable,  on  the  doctrine  of  comitj, 
IfO-called.  In  other  places,  aa  pp,  9, 10, 23,  he  a^^nme^,  that  whatever  a  State  may 
Iveoogniae  aa  property  muat  be  regarded  as  property  in  every  other  fomm.  And 
III  would  appear  that  he  would  recognise  slavery  in  the  Territory  on  eitlier  prin- 
leiple.  Boltr  as  stated  in  the  text,  thoni^h  chives  cannot  now  be  intemationaUy  re^ 
l^gnized  aa  property,  beeauac,  if  property  anywhere,  thej'  are  ^ich  in  Tirtne  of 
Itome  particular  law  {ju$  pr*>f>rimtt\,  ajid  not  by  universal  jnriFpnideDce  {jm4  pe^ 
Mtum),  yet  the  ri^ht  of  the  master »  and  the  obligation  of  the  «lave,  may  be  main- 
f  tained  in  the  new  forrmi  by  the  doctrine  above  i^tated. 

In  hia  Rtpttf  to  Jndj^e  'Black'i  OUei-vatifjn*,  Senator  Douglas  speaki  very  de- 
riaively  of  tie  doctrine  contained  in  the  paragraph  cited. 
'  See  prelace,  p.  vii.,  to  Kansas  Laws  of  IB5^. 
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freedom.  See.  1.  "Any  person  held  in  slavery  may  petition," 
&c.  12.  "  if  tlie  plaintiff  be  a  negro  or  mulatto,  lie  Is  required 
to  prove  his  rii^ht  to  freedom/'     13,  "  If  the  plaintiflTs  right  to 

freedom  be  established/-  &e.    ,  c.  75.  An  aet  rdative  to 

fugitives  fwm  othsr  Terntori^s  or  StaUa.  Tlie  first  part  relates 
to  fugitives  from  jn&tice.'  Sec.  10-30  relate  to  fugitives  from 
labor.  19.  i)\\  proof  of  title,  claimant  sball  be  entitled  to  a 
warrant,  returnable  before  any  judge  of  a  court  of  record 
or  jiistiofe  of  the  peace,  who  shall  give  a  certificate,  in  case 
of  being  satisfied  that  the  person  claimed  is  a  fugitive  from 
labor,  which  feliall  authorize  the  claimant  to  remove  him. 
Tf  the  person  claimed  is  discharged  by  the  court  or  magis- 
trate, '*  the  person  at  whose  instance  he  was  arrested  shall  pay 
him  one  hundred  dollars,  the  costs  and  expenses  ineuiTed  by 
him,  and  ail  damages  he  may  have  sustained/'  2':<,  "No  person 
shall  take  or  remove  any  fugitive  from  this  Territory,  or  do  any 
act  towards  such  removal,  unless  authorized  so  to  do  pursuant 

to  the  provisions  of  this  act.--*    ,  c.  96.  An  act  adopting 

the  common  law  of  England  and  all  statutes  of  a  general  nature 
]>rior  to  4  James  I.  not  repugnant  to  the  Constitution  of  the 
ITiiitcd  States,  and  the  act  entitled  "an  act  to  organize  tlie 
Territory  of  Nebraska  and  Kansas/'  or  any  statute  of  the  Ter- 
ritory,      .,  c,  108,  Oil  itiarriages.     See.  3.  All  marriages  of 

white  pei"8on9  witli  negroes  or  mulattoes  are  declared  to  be  il- 
legal and  void.  ,  e.  151.  An  act  iojmmsA  offmcm  against 

slavt  jrropcrty.  Sec*  1.  Persons,  bund  or  free,  raising  insurrec- 
tion of  slaves— punished  with  death.  2,  Aiding— punished 
with  death.  3.  Persuading  slaves,  *'by  speaking,  writing,  or 
printing/'  to  rebel,  &c., — a  felony,  punishable  witli  death.  4. 
Pimishment  for  decoying  away  slaves.  5.  Punishment  for  as- 
sisting slaves  to  run  away.  0.  A  person  wlio  shall  ciu'r}'  away 
from  any  other  Territory  or  State  of  the  Union  any  slave,  and 
bring  into  this  TeiTitory  with  intent  to  effect  the  freedom  of 
the  slave  or  to  deprive  tlie  owner  of  his  services,  shall  be 

entice  slave 


guilty  of  grand  larceny. 


Felony 


'  By  »ee.  L  Tlie  iw:overnor  is  iuithorizcd  to  dtTivor  up  a  fugUiTO  on  dctaund 
being  iiiaile  accordmic  to  tl;p  act  of  Conj»Te3*i, 

^  See  the  law  of  1  Si35,  of  Miflaouri,  from  wliaae  statute  l>oolc  ihi§  Code  of  Kanaos 
18  popularly  said  to  have  bf*cu  taken* 
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from  service,  in  this  Territory.  8.  Puiiislnnent  for  concealing 
slave*  9,  Piniisbnient  for  resciiiiii;  slave  from  officer.  10. 
Penalty  on  officer  who  refuses  to  aid  in  the  capture  of  slaves. 
11.  Punishment  for  pnblifehing  and  circnlating  incendiary  doc- 
uments.  12.  "  If  any  free  person,  by  speaking  or  writing, 
assert  or  maintain  that  persons  have  not  the  right  to  hold 
slaves  in  this  Territory,  or  shall  introduce  into  this  Territory, 
print,  publish,  write,  circulate,  or  cause  to  be  introduced  into 
this  Territory,  written,  printed,  fmblished,  or  circulated  in  this 
Territory,  any  book,  paper,  magazine,  panqdilet,  or  circular, 
containing  any  denial  of  the  right  of  persohs  to  hold  slaves  in 
this  Territory,  such  persuu  shall  be  detfuicd  guilty  of  felony, 
and  punished  by  imprisonment  at  liard  labor  for  a  term  of  not 
less  than  two  years.'-  (This  section  repealed  by  act  of  Feb,  5, 
1857,  entitled  '' J^/i  cict  repealing  the  twelfth  section  of^ati  act 
iopuni^h^^^'  ikc.)  13.  ^'No  person  who  is  conscientiously  op- 
posed to  hohiing  slaves,  or  who  does  not  admit  the  right  to  hold 
slaves,  in  this  Territory,  shall  sit  as  a  juror  on  the  trial  of  any 
prosecution  for  any  violation  of  any  of  the  sections  of  this 
act," 

1868,  Feb.  9.  An  act  repealing  the  above.  Sess.  Laws, 
c.  62. 

1861. — Constitution  of  the  State.  Tliis  is,  I  believe,  the 
Conetitntion  iVamed  at  Wyandot,  July,  1859,  under  a  call  from 
the  territorial  Legislature ;  it  is  reported  to  contain  a  prohibi- 
tion of  slavery.' 

*  A  bill  for  the  admission  of  Kansas  was  slgrned  by  the  Prenidcnt,  Juti.  ^,1861. 
while  these  sbeeia  were  beinjg^  printed.  A  biU  fur  the  aduiisHion  of  the  State  with  this 
Constitution  waa  paBa«d,  in  tlW  Ho.  of  Rep.,  Apr.  1 1,  ISBVS  but  rejected  in  the  Senwtts 
June  *l,  1860,  The  p<?<>ple  of  t!io  Territory,  hy  vote  of  Aug.  8,  1 1^58,  had  rejected  the 
siMMlled  "  Lecompton"  Confltitutiun  (sunniitted  nnder  act  ui  Concnreefi  of  May  4, 
18fi8,  ^L  U.  S,  Si.  269).  The  f^ame  had  been  voted  on,  Dec.  21,  1857.  in  the  form 
prescribed  by  the  Convention  which  passed  it,  and,  Jan.  4,  1858,  in  the  form  pfr©- 
»crib«d  by  the  territorial  Legii^lttture.  On  the  first  of  these  votings  it  had  re- 
ceived the  asi^ent  of  a  inHJority  "  witb  slavery;"  on  the  eecfmd.  wa»  rejected  by  a 
birder  majority  of  a  larjjer  number  of  voterB.  This  Constitntioii  contained,  nnoer 
title  Slaft$vy—^c.,  \.  '*The  right  of  property  is  before  and  higher  than  any  con- 
E^titutional  sanction,  and  the  ri^i^ht  of  the  owner  of  a  slave  to  such  slave  and  its 
iQcreaae  ia  the  same,  and  \%  Inviolable  as  the  rififht  of  the  owner  of  any  property 
whatever."  2—1.  IVovideg  that  tJie  Lt-j^^slature  shaU  not  abolish  plnveVy  withont 
consent  of  owners,  or  compensutln^  thera ;  but  may  proldbit  slaves  being  brought 
by  immigranta,  and  other  provisions,  as  to  power  over  treatment  of  elaves,  and  triala, 
common  in  the  slaveholding  States,  At  the  date  (Dec,  17,  1867  ;  8d  and  extra 
aenioQ)  of  iubmitting  this  Canatitution  to  popular  vote,  the  Legislature  bad 
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57S.    LEGiatATiON  OF  TiTE  Indian  Territory. 

Tlie  territory  included  between  the  States  Arkansas  and 
Texas,  on  the  cast  and  south,  and  the  Territories  Kansas  and 
New  Mexico,  on  the  nortli  and  west,  is  known  as  the  Indian 
Territory ;  being  exclusively  inhabited  by  tribes  or"  nations^' 
of  Indians,  settled  therein  under  treaties  with  the  national  gov- 
ernment*  but  having  a  recognized  power  of  self-government 
identified  by  continuation  with  their  aboriginal  independence*' 

It  might  be  c|UC8tioned,  whetlier  any  right  guaranteed 
against  organized  governments,  either  State  or  national^  by  the 
Constitution  of  the  United  States,  would  derive  any  support 
from  the  same  instrument  as  against  the  authority  of  these 
tribes,  within  their  Territory.  It  might  be  doubted,  whether 
any  law  liistorieally  derived  from  the  colonizing  Europeans  can 
have  any  territorial  extent  in  tliis  district.  Conditions  of  in- 
voluntary servitude  appear,  however,  to  have  been  always  re- 
cognized among  tlie  Indians,  as  they  have  universally  been 
among  barbarian  societies.  The  tribes  who  formerly  occupied 
lands  within  the  southernmost  States — the  Choctaws,  Cliero- 
kees,  &c.^ — liavc  also  held  negro  slaves,  under  their  customary 
law,  before  their  removal  to  their  present  locality." 

Tlie  governments  of  the  Choctaws,  tlie  Cherokees,  and 
probably  of  otlier  tribes,  are  organized  under  written  Constitu- 
tions, by  which  the  functions  of  power  are  distributed  as  in 


pii««e<l  rfAolutvrfi*  renffinoing  the  Peoplr*  VtmHilutiot* ,  fraiiied  at  Topeka,  the  2Sd 
of  Oi'tober,  I8f>fl,  in  which  they  recite  that,  in  the  spring  of  ISflft,  the  first  legifi- 
lat  jve  Aflaembly  "  wa9,  by  force  and  Tiolenc**,  aetzed  upon  by  penplo  foirijrn  to  our 
8oU,  and  a  Cod<3  of  laws  **nacled,  hijfhly  unjuat  anil  oppri'SHivt*,  and  eak-idftted  to  drive 
off  or  *»ni*lttve  the  nctual  settlerH  of  said  Territory,  wiid  to  fix  opon  them  an  institH' 
tion  reToltiri^  to  a  majority  of  the  bona  £de  citisens  of  th©  Territory,"  Seasion 
Laws,  p,  '20, 

The  8tate.  a^  admitted,  ib  ^inderstood  to  be  bounded  on  the  north  by  the  line 
of  4P  ;  OTi  the  we»t  by  the  iiii»ridifln  28  west  of  Washington,  For  the  portion  of 
territory  lyin^  west,  for  which  the  name  of  '•Coionido'*  ii  proposed,  a  territorial 
government  la  now  aboat  to  be  onr-imized. 

'  Leading  rases  exhibiting  the  relation  between  tlie  Indian  tribes  and  the 
United  States,  are  Johnnoi^  Ac,  v.  Mcintosh,  8  Wheat.  543 ;  Cherokee  Nation  v. 
the  State  of  Georffm,  5  Peters,  1 ;  Worcester  *k  The  8tiitc  of  tieor^a,  6  Peters, 
616  :  United  States  i».  Eogers.  4  How.  6 St.  The  prindjial  act  of  Coiigres«,  \b  that 
of  June  30,  1834.  IV.  8t  U,  S.  72«,  and  aup,  of  Mareh  a.  1847.  See  also  notes 
to  Lee.  LI.  of  Kent's  rotnm. 

*  Jones  t>,  Laney,  2  Texas,  342;— That  the  Chickasaw  Indiana  held  alares  in 
Georgia  under  their  own  independent  legislative  power. 
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the  States.  That  of  the  Choctaw  Nation,  dated  January,  1857, 
may  prohably  he  taken  as  a  rejiroBentative  of  all.  Art.  1,  sec. 
1,  provides,  that  *'  all  freemen^  when  they  form  a  social  com- 
pact, are  equal  in  rights,-'  &e.  Other  sections  attribute  rights 
to  **  all  citizens."  Art.  VIL,  daves  ;  pn ivides  tliat  the  general 
'  council  shall  have  no  power  to  pass  laws  for  the  emancipation 
of  slaves,  except,  &c.,  as  is  provided  in  the  CoDstitutions  of 
Ai^kansas  and  of  most  of  the  south %vestem  States.  See  Laws 
of  the  tribe,  printed  at  Fort  Smith,  Arkansas,  in  1858,  pp.  224, 
8vo. 

§  574.     Legislatiok  of  the  State  of  Florida. 

The  territory  included  within  tlie  present  State  of  Florida 
was  ceded  to  the  United  States  by  the  treaty  of  Feb.  2,  1819/ 
of  which  the  Sixth  Article  provided — ^'Tlie  inhabitants  of  the 
territories  which  Ins  Catholic  Majesty  cedes  to  the  United 
States  by  this  treaty  shall  be  incorporated  in  the  Union  of  the 
United  States  as  soon  as  may  be  conBistent  with  the  principles 
of  the  Federal  Constitutiun,  and  admitted  to  the  enjoyment  of 
the  privileges,  rights,  and  immunities  of  the  citizens  of  the 
United  States/'  Tlic  private  law  of  the  ceded  territory  was 
altogether  derived  from  the  Spanish  government;"  but  here, 
as  in  all  the  colonics  of  Spain,  negroes  and  Indians  were  law- 
fully held  in  unconditional  servitude  by  tlie  operation  of  the 

^  VIII.  U.  S.  St.  262.  The  Territon^  had  been  '*  occtipied  "  by  the  governmeat 
of  the  United  States,  under  the  act  (jf"l811  {*mtf,  \\  144,  note).  March  8,  1821, 
*'An  act/or  earrtfinff  inta  rx^cution  {hf  trrattf**  Ac.  Sec.  2.  Provides  for  the  organ* 
isAtion  of  such  goyeroment  as  Uie  rreaident  may  direct ;  also,  f(ir*the  extension  of 
the  U«  S.  revenue  ]iiW9,  iui<l  *'  the  laws  relating  to  the  importation  of  per  sans  of 
color*'  to  the  said  Territory.  III.  Stat  U.  S.  637.  Another  act,  March  SO,  18£2. 
^  Ah  aft  for  ike  tUnhlixhmfnt  of  tt  icrntoHal  ffot^errafififU  in  FforifJo,  IIL  Stat.  U. 
S.  654  (and  ibid.,  a  note  of  §t&tiit««  relatinj^  to  the  g^Ternment  of  the  Territory)? 
T  B,  <fe  D.  16.  Sec.  5.  Determinea  how  the  legislative  puwer  ghall  be  iuvestea, 
and  how  far  re3tricted.  12.  Declares  the  importation  of  alavea  from  any  place 
irithout  the  limits  of  the  United  8tnte<*  unlawfnl :  ena<?t«3  penaltiea,  and  that  the 
Imported  ^slaves  shall  receive  tlietr  freed«>nL  By  an  amending  act,  of  March  »» 
1823,  HI.  St.  U.  S.  750,  sec.  5,  provides  that  the  annual  laws  '*  be  laid  before  Con- 
gT«a8,  which,  if  disapprorcd  of,  ehall  thenceforth  be  of  no  force."  Sec.  12.  Pro- 
Tidea  for  freedom  of  worship,  and  the  benefit  of  habeas  corpus  for  the  InhabitAntA. 
18.  Limits  jnry  qualitication  tJ3  "  free,  male,  white  persons/*  14.  Prohihita  the 
introduction  of  slaves  from  abroad.  See  Am.  In^^.  Co.  v.  Canter,  I  Peters,  Ml; 
Marshall,  Ch.  J.,  affirming  the  power  to  pass  tliese  acts, 

*  Am.  Ins.  Co.  t\  Canter*  1  Peters,  54 1.  Private  property,  as  it  had  be^n  held 
under  Spanish  law,  received  protection,  independently  of  any  treaty.  United 
States  r.  Percheman,  7  Peters,  61. 
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same  principles  which  had  maintained  it  in  the  colonies  planted 
by  the  English  and  French.* 

1822. — Among  the  enactments  of  the  governor  and  legisla- 
tive council  is  An  act  for  the  punuhnent  of  slaves  for  violations 
of  the  penal  laws  of  this  Territory.  Sec.  1.  That  for  capital 
offences,  slaves  shall  be  tried  and  punished  as  whites.  2.  Cap- 
ital offences  declared.  3.  For  other  offences,  slaves  to  be  tried 
before  a  justice  of  the  peace ;  punishment  by  whipping,  not  to 
exceed  sixty  lashes.  Other  provisions  included  are — 4.  Out- 
lying runaways  to  be  pursued.  5-8.  Against  dealing  with 
slaves ;  against  going  at  large  or  hiring  themselves.  9,  10. 
Stealing  free  persons  and  slave-stealing  punished  with  death. 
11, 12.  Masters  of  vessels  not  to  carry  out  slaves.  13,  14. 
Makes  emancipation  lawful  under  certain  conditions.  15. 
Emancipated  negroes  traveling  about  may  be  committed.  16- 
19.  Provisions  relating  to  title  in  slaves. 

1826. — An  act  to  govern  patrols.  Acts  in  force  in  1828,  p. 
34;  Duval's  Compil.  p.  62.  Contains  the  ordinary  provisions. 
Additional  provisions  in  Laws  of  1832,  p.  36.  A  new  act  in 
1833  ;  repealed,  1834 ;  revived,  1836. 

1826,  Dec. — An  act  to  prevent  the  future  migration  of 

free  negroes  and  mickUtoes  to  this  Territory.     Ann.  L.  p.  81. 

Enacts  that,  if  such  shall  not  leave  the  State,  they  shall  be  sold 

for  a  year  at  a  time.    Negroes  employed  on  ships  and  vessels 

are  excepted.     A  new  law  in  1832. 

1827,  Jan.  10. — An  act  to  regulate  our  citizens  trading  with 
Indians.  lb.  p.  80.  Sec.  3.  Carrying  away  slaves  declared  pun- 
ishable with  death.    ,  Jan.  10.  An  act  to  prevent  trading 

with  neyroes.  lb.  148.     ,  Jan.  11.  An  election  law.     Sec. 

8.  Limits  the  franchise  to  whites.   lb.  p.  89.     ,  Jan.  21. 

An  act  regulatiny  slaves^  a7id prescribing  their  punishment  in 
certain  cases,  contains  the  most  ordinary  provisions  of  slave 
Codes.  lb.  p.  141. 

1828,  Nov.  14. — A  crimes  act.  Ann.  L.  p.  48.  Sec.  10. 
Declares  death  penalty  for  exciting  insurrection  among  slaves 

*  See,  in  6  IlalVe  Law  Journal,  285,  some  extracts  from  laws  of  the  Spanish 
Indies  relating  to  slaves ;  and,  ib.  463,  a  translation  of  the  royal  edict  or  cedula  of 
May  31,  1787,  for  the  good  goyernment  and  protection  of  slayes  in  the  Spanish 
colonies,  which  is  the  principal  enactment  on  the  subject. 
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(Thompson's  Dig.  490).  16.  Killing  slave  in  the  act  of  revolt 
declared  justifiable  liomicide  (ib.  491).  lOS-llO.  On  trading 
with  elaves  (ib.  508).  114.  Forbidb  employing  Blaves  in  labor- 
ing on  Sunday  (ib.  499),  or  buying  of  slaves  on  that  day  (ib, 

509).     A  new  act  in  1832.     .  A91  act  regulating  ccmvey- 

ances.  111.  p,  156.  See,  6.  Deelares  '*  slaves  shall  be  deemed, 
held,  and  taken  as  personal  property  for  every  purpose  what- 
ever-' (Thompson's  Dig.  183).     .  An  act  relating  to  crimes 

and  misdemeanors  conimitted  by  slaves^  free  negroes^  and  jnu- 
1MU>€S,  Ib,  174,  Sec.  1.  ''  All  persons  lawfully  held  to  service 
for  life,  and  the  descendants  of  the  females  of  them  within  this 
Territory,  and  such  persons  and  their  descendants  as  may  here- 
after  be  brouglit  into  this  Territory  pursuant  to  law,  bemg  held 
to  service  for  life,  or  a  given  time,  by  the  laws  of  the  State  or 
Territory  from  whence  they  were  removed,  and  no  other  per- 
son or  persons  whatsoever,  shall  henceforth  be  deemed  slaves." 
ii-6.  Regulate  the  importation  of  slaves,  forbidding  tlie  intro- 
duction of  those  elsewhere  convicted  of  crime.  Tlie  remaining 
sections,  7-643  ^^^  re-enactments  of  the  older  laws,  with  other 
provisions  similar  to  those  of  Georgia.  Tliompson's  Digest  of 
1847,  p.  53L 

1829,  Nov.  6. — An  act  providing  far  the  adoption  of  the 
common  and  statute  lavjs  of  England^  and  for  repealing  cer- 
tain  laws  and  ordinances.  Sec.  1.  Adopts  the  common  law 
and  statute  laws  of  England,  which  are  of  a  general  nature, 
priot  to  the  4th  July,  1776,  so  far  as  not  inconsistent  with  the 
laws  and  Constitution  of  the  United  States  and  the  laws  of  the 
Territory  (Thompson's  Dig.  21),  2.  Repeals  all  laws  and 
ordinances  in  force  in  this  Territory  previous  to  July  22, 1822.* 

,  Nov.  17.     Amending  law  of  1828,  on  trading  with  and 

stealing  slaves.  An,  L,  p.  133.     ,  Nov.  31.  An  art  to  2>^^ 

vent  ths  manumissimi  of  slaves  in  certain  cases,  Ib,  p.  134. 
Slaves  not  to  he  manumitted,  under  penalty,  until  security  is 
given  for  their  transportation  beyond  the  Territory.  Thomp- 
son's Dig.  533. 

*  From  Aik  act  of  1824,  Dec.  23.  securing  the  rights  nf  hasband  and  wife,  as 
detenained  by  tbe  law  of  Spain,  it  appcarfai  that  dniii>t5  had  arffieti  as  to  the  el^t 
and  operation  of  the  cominoD  law  of  England,  as  Lntrodticed  when  Florida  w«a  in 
th«  {>o>aaeaflioii  of  Great  Britain.    See  acta  in  force  in  1828,  p,  23. 


LAWS   OF   FLOBIDA. 


193 


I 


1832,  Jan.  23. — An  act  oancmming  marriages^  &c-  De- 
clares it  unlawful  for  any  white  to  intermarrj"  or  live  in  a  state 
of  adultery  or  forniealion  with  any  negro,  nuilattOj  quadroon, 

or  other  colored  person.     Thompson's  Dig.  oil.     .  An 

iiciio  pmvidefor  th^  collecthn  of  Judg^nenis  against  free  ne- 
gro€^^  &c.  Ann.  L.  p.  32.  Enacts  that  they  shall  he  sold  as 
servants  for  time.     Repealed  Jan,  21, 1834,  Ann.  L.  p.  35,  bnt 

revived  by  act  of  Feb.  4^  1835,    Thompson's  Dig.  545,    -, 

A  new  erimi^  a  fit  Ann.  L.  p,  03.  Sec.  1.  Adopts  the  common 
law  of  England,  except  as  to  the  ''  modes  and  degree  of  pun- 
ishment ''  (Thompson's  Dig.  489) ;  contains  the  former  penal 
enactments  as  to  slaves  and  free  negroes.  (Additional  on 
trading,  Laws   of  1S33,  p.  34.)     Thompson- s   Dig.  507-511. 

.  An  act  to  prevent  the  future  migration  of  free  negroes 

into^  &c.  Ann.  L.  p.  143.  Forbids  such  immigration  ;  requires 
bonds  from  masters  of  vessels  having  negroes  on  board,  and 
provides  for  the  sheriffs  taking  into  custody  such  on  coming. 
Thompson's  Dig.  534.  (Tliis  was  declared  again  in  1855,  e. 
718  of  State  Laws.)  .  A  similar  law  as  to  Key  West  in  1840,  c. 
104.    Thumpson's  Digest,  53tJ. 

1836*^ — An  act  respecting  the  hostile  tiegroes  and  mulattoes 
in  the  Seminole  nation.  Aim.  Laws,  p.  13.  Provides  for  the 
sale  of  such,  when  captured,  as  prizes,  &e.,  and  for  the  outlawry 
of  whites  and  blacks  found  in  arms  with  the  Indians.  Repealed 
by  act,  Jan.  14,  1S37,  (For  the  foregoing  laws  sou  Duval's 
Compilation,  ed.  1840.)' 

1840,  c.  20.  Amending  the  slave  Code,  prohibits  the  use  of 
fire-arms  by  negroes,  &c.,  unless  armed  by  the  master  for  de- 
fence against  Indians,  &e.     Thompson's  Dig.  509. 

1842,  c.  32.  A  new  and  more  stringent  act  to  prevent  the 
immigration  of  free  negroes,  &c.  Eequircs  resident  free  ne- 
groes to  have  a  guardian ;  imposes  a  capitation  tax,  with  lia- 
bility to  be  sold  for  time  on  non-payment.  Free  negroes  conn'ng 
since  1832  to  be  sent  away,  and,  if  they  return,  to  be  sold  for 
ninety-nine  years.     If  masters  of  vessels  allow  negroes  from 


'  Feb.  9,  1835,     An  net.  No.  M,  Authorizing  tlie  GoTprnor  to  deliver  Op  fugi- 
tWcs  frotn  justice.    Darara  Dig,  165 ;  Thompson's  Dig.  527* 
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them  to  go  on  shore,  the  negroes  shall  be  imprisoned,  and  the 
vessel  bound  for  the  fees, 

1843|  c.  53.  An  act  repealing  the  la&t  above,  andreviring^ 

the  former  acta.     ,   c,  V2.  Forbidding,  under  penalty,  the 

sale  of  poisonous  drugs  to  negroes,  &e.    TliompBon's  Dig.  510. 

1845. — Constitution  of  the  State.'  Art.  I.  sec.  1.  Declarea 
that  *' all  freemen,  when  they  form  a  social  compact,  are  equal, 
and  have  certain  inherent  and  indefeasible  rights,"  &c.  By 
Art.  VT.  sec,  1,  the  elective  franchifie  is  given  to  whites  only- 

1846-7,  c.  75,  and  1848-9,  e.  257*  On  trading  withslaveg. 
y  e.  87.    A  new  patrol  law.    Thompson's  Dig.  173. 

1847-8,  e.  155.  An  act  requiring  free  negroes  to  have  a 
guardian  appointed  by  t!ie  judge  of  probate.  Amending  are 
1856,  c,  794,  and  c.  795,  which  forbid  trading  with  such, 
without  guardiairs  consent.  — — ,  e.  139.  Amending  the 
criminal  Code,  declares  punishment  of  negro  by  whipping',  and, 
if  free,  to  pay  expenses  of  prosecution  or  be  sold. 

1848-9,  c.  256.  An  aot/or  the  protection  of  slaves^  in  two 
sections.  See.  1.  Makes  owners  liable  to  fine,  not  less  than 
fifty  nor  more  than  five  hundred  dollars,  on  conviction  of 
neglecting  to  "  feed,  clothe,  and  provide"  for  their  slaves.  2. 
Makes  them  liable  to  a  fine,  not  less  than  one  luindred  nor 
more  than  one  thousand  dollars,  for  failing  to  furnish  their 
slaves  "  with  sufficient  food  or  raiment." 

1850,  0.  3S6,  c.  387,  c.  388;  1855,  c.  620,  c.  621,  are 
amending  acts  on  trading  with  slaves,  kidnapping  slaves,  and 
enticing  away  slaves,  and  requiring  some  white  person  to  be 
always  on  each  plantation.  1856,  c.  790.  Against  slaves  hiring 
their  time. 

^  Act  of  Con^OAB  for  the  adminaion  of  the  States  of  Iowa  and  Florida  into  the 
Union,  Mnrch  3, 1846  ;  ante,  p.  177,  o.  The  Stat©  Constitution  wfts  frnmed  by  a  con- 
vention AaacinbleJ  untier  mi  act  of  tlie  territorinl  Legislatun?.  It  wa»  declared,  in 
the  IVeiimblfi,  to  be  "in  the  name  of  tbe  people  of  Florida,  huving  und  iliiinilcig  tho 
risfht  of  adniift^ion  into  the  Union  ««  one  of  the  United  Btates  of  America,  consist- 
ent with  the  prlneiplea  of  the  Fedt-rul  ConaUtution.  and  by  virtue  of  the  treaty  of 
amity,  t^ettlenietit,  end  limits  between  the  United  SttitcB  of  Americfl  and  the  iLinf 
of  Spain,  ceding  the  proirmces  of  East  aod  Wejit  Florida  to  tlie  United  Staiea? 
It  provided,  in'urt.  16,  eec.  1,  2,  '^The  General  Assemblv  shall  have  no  power  to 
pn«ia  laws  for  the  emancipation  of  slavoe,  or  to  prohibit  the  introtluction  of  alayea 
by  immigrant  owners.  Sec.  li.  The  Lpgishiture  nhall  **  declare  by  law  what  porta 
of  the  c<>aimon  law  and  what  tmrta  of  the  civil  law,  not  ine^neisteut  with  tbisr 
Htltation,  tihaW  be  in  foree  in  this  State." 
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1854-&,  c.  654.   An  act  to  prevent  white  pevdOfiB  from 

gaming  with  negroes  or  other  persons  of  color,     ,  c,  635* 

An  a<:t  to  prevent  the  ahduction  and  escape  of  slaves  from  this 

_State.    Relates  to  vessels  leaving  St.  Jolm'a  River.    ,  c. 

16.  An  act  ea^phnatory  of  the  aevei^al  acts  in  relation  to  the 

^migration  of  negroes  and  free  persmis  of  coltyr  into  Key  West. 
Vessels  coraiug  in  distress,  %vitli  negroes  on  board,  tliey  shall 
not  be  aiTeated  if  they  stay  on  board,  but  tLe  m  asters  of  tbe 
vessels  liable  for  costs  and  fines. 

1856,  c.  G90.  An  act  to  prevent  slaves  from  hiring  their 
own  time. 

1858-9,  c.  860.  An  act  to  permit  free  persons  of  African 
descent  to  select  their  awn  masters  and  become  slaves.  Permits 
such  selection  by  negroes  over  fourteen  years.  Women,  or 
**  females/'  as  they  are  called  in  the  act,  may  select  for  their 
children  under  fourteen*  Idle  and  dissolnte  negroes  may  be 
sold.' 


§  575.  Legislation  of  the  State  of  Tkxa?*, 
In  tlic  territory  witliin  the  present  State  of  Texas,  the  per- 
sonal conditions  recognized  elsewliere  in  parts  of  the  continent 
nnder  the  dominion  of  Spain  continued  to  exibt  wliile  the 
country  was  inchided  in  the  Mexican  Republic,  until  slavery 
was  abolished,  by  a  decree  of  the  Dictator,  GuerrerOj  July  29, 
1829.  The  Constitution  of  Coahnila  and  Texas,  of  1827/arti' 
cle  13,  had  declared  that,  from  its  promulgation, no  one  should 
be  born  a  slave  in  that  State,  and  that  after  ^ix  months  the 
iutroduction  of  slaves  should  not  be  permitted/     1  Yoakum's 

*  Clark  e.  Gftutter  (1859),  8  Floritlii,  360:— The  writ  of  habeas  rnrpns  U  n»fe 
tlie  proper  metliCMl  of  trying  the  ri^^lit  uf  a  ne^ro  lu  freedom.  Thedocirioeof  th« 
court  itt,  that  the  prracm  cIniiinDg  him  cannot  Ite  deprived  of  h'i» projjcttf/  without 
jury  trial.  The  court  refer  to  the?  Opiniotl^  in  Drt»<l  Swlt*B  vmt\  "to  show  lliul; 
whatever  rights  the  neg^ro  or  hi»  di'ftc<;nc!iint*,  if  frpc%  may  have,  lire  Afrurdcd  to 
htm,  not  by  rij^ht,  hut  by  ptrmission  and  g^rant  of  the  Stat^.*  in  which  he  itt. 
Peopl«!  from  otlher  parls  of  the  joflobu,  throujjh  the  comitv  of  tintinn;*,  liave  a  rpcog 
ni£i*d  pofeitiow,  by  tfie  cornoinn  vorce  i»f  the  civilised  woHo,  whieh  Afrinins  hnvi*  not 
Condemned  to  st?rvitiidiv  snl)jjpctcd  indeed  to  the  dominion  of  nthcr  fioi^jjje  from 
time  immemorial,  they  have  occn,  os  they  jot  continue  to  he,  chattels,  subjeelaof 
tr-ide  and  cnmnjerce^"  *tc. 

A  convention,  in  the  namo  of  the  Stfite,  passed,  Jan.  11,.  18*'^1,  Am  ordtnam't  of 
M€ce»»ion^  aimilar  to  that  of  Alabama  and  othttr  southern  States  already  mentioneo. 

•  Kobbina  r.  Walters,  2  Texaa,  185. 
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TUst  of  Texas,  352,  364,  '262,  Peonage,  however,  was  Dot 
abolished.  According  to  the  same  author,  it  rests  maialj  on 
two  decrees  of  the  Mexican  government^ — ^Xoa.  67  and  86,  of 
Sept  30, 182S,  and  Apr.  4, 1S29;  see  1  Yoakum,  262,  where 
the  nature  of  that  servile  condition  h  described. 

The  Republic  of  Texas  declared  its  independence  March  2, 
1836.  In  the  Constitution,  adopted  March  17,  1836,  it  is 
declared  that  **aU  free,  white  persons,  immiprrnting,*'  &e.,  may 
become  citizens;  the  elective  franchise  and  * v  for  office 

are  attributed  to  "  citizens  "  generally.     In  .iration  of 

rights,  it  IS  declared  that  "  all  men,  when  they  form  a  social 
ck>mpact,  have  equal  rights,'-  &c.  In  other  places,  rights  axe 
attributed  to  all  citUens, 

Under  Genend  ProvUiofU^  it  is  declared,  aec*  9,  **  All  per- 
sons of  color  who  were  slaves  for  life  previous  to  their  immi- 
gration to  Texas,  and  who  are  now  held  in  bondage,  shall 
remain  in  the  like  state  of  ^ervitw^e^ provided  tbe  said  slaves 
shall  be  the  bona-fide  property  of  tlie  person  so  holding  said 
slave  as  aforesaid.  Congress  shall  pass  no  laws  to  prohibit 
emigrants  from  bringing  their  slaves  into  the  republic  with 
them,  and  holding  them  by  the  same  tenure  by  which  slaves 
were  held  in  the  United  States,  nor  shall  Congre^  have 
power  to  emancipate  slaves,  nor  shall  any  slaveholder  be 
allowed  to  emancipate  his  or  her  slave  or  slaves  without  the 
I -consent  of  Congress,  lanless  he  or  she  shall  send  his  or  her 
alave  or  slaves  witliout  the  limits  of  this  republic.  Ho  free 
person  of  African  descent,  either  in  whole  or  in  part,  shall  be 
permitted  to  reside  permanently  in  the  republic  without  the 
consent  of  Congress ;  and  the  importation  or  admission  of 
Africans  or  negroes  into  this  republic,  excepting  from  the 
United  States  of  America,  is  foi*ever  prohibited,  and  declared 
to  be  piracy."'     t?ec-  10.  **  All  persons  (Africans,  the  descend- 


^  Iq  Gni'ffs  V.  Lubbock,  6  Tcxjui,  535,  held,  that  whalerer  oiiijr  twve  been  the 
tcgi&t  etfijct  uf  the  lej^tiktion  of  Mexico,  previaaa  to  the  Reyolotion*  upon  the  rcia- 
lion  of  maatL'r  and  «Uvi»  In  Tt»xa9,  which  relation  never  ceased  for  a  moment  to 
ex\&t  defaciot  if  not  dejurr,  there  \r  iio  dotibt  the  object  imd  effect  of  this  SGCtioa 
wa«  to  recoeotze  and  conlinup  that  r«.4ation  wliert-v^r  it  existed  ^le  facto  in  |;-ood 
[  ffcith.  In  McM alien  v.  Hod^e,  ib,  34,  it  is  held  that,  a  convention  cif  the  people  hm 
^ power  to  Uke  awAj  mdividttal  rights^  though  the  exercise  of  that  power  is  never 
to  be  pretumed. 
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jints  of  Africans,  and  Indians  excepted)  who  were  residing  in 
Texas  on  tbe  day  of  the  declaration  of  independence  gball  be 
considered  citizens  of  the  repnldie,  and  entitled,''  &c.  It 
also  provided.  Art.  IV.  see.  13,  *' The  Congress  Bhall,  as  early 
as  practicable,  introdnee  by  statute  the  common  law  of 
England,  with  such  modifications  as  onr  eircuniHtanees  in  their 
judgment  may  require,  and  in  all  criminal  cases  the  coumion 
law  shall  be  the  nile  of  decision,"* 

1837. — An  act  declares  enticing  away  or  stealing  slaves 
punishable  with  death,  1  T*  L.  p,  187.  —  --.  An  act  that 
'*  All  negroes,  Indians,  and  all  other  persons  of  mixed  blood, 
descended  from  negro  or  Indian  ancestors,  to  the  third  genera- 
tion inclusive,  though  one  ancestor  of  each  generation  may  have 
been  a  white  person,  shall  be  incapable  in  law  to  be  witnesseg 
in  any  case  whatsoever,  except  for  and  against  each  otlic^r.  lb. 
p.  205.     Repealed  as  to  descendants  of  Indians  by  3  T.  L.  51. 

.  An  act  to  jyTovidi'  for  the  punhhin^nt  of  crimen  and 

fnhdenumwrs  commttted  hy  ahwes  and  free  persons  of  color, 
2  T.  L.  p.  13,  Declares  a  nnm]»er  of  crimes  punishable  with 
death;  le^sser  offences  punishable  at  diaeretion  of  tlie*  conrt. 
No  grand  jury  presentment  required :  infonual  proceeding  by 
petit  jury  allowed.  Slaves  or  free  persons  of  color,  for  abusive 
language  to  whites,  to  be  punished  with  stripes. 

1840. — An  act  eonceming  free  persons  of  color.  4  T,  L, 
149.  Forbids  tlieir  immigration,  and  provides  for  selling  such 
as  slaves  who  may  remain.  (Acts  of  1841,  5  T.  L.  85,  184, 
except  from  this  free  persons  of  color  residing  in  Texas  when 
declared  independent.)  An  act  of  1857,  c.  11&,  forbids  mas- 
ters of  vessels  bringing  in  such  persons, 

.  An  aet  concerning  slaves,   4  T,  L.  171,     Sec.  1,  2. 


*  An  net  of  Dee.  20,  1836,  wc.  41,  decWt's  tlmt  *'  the  coninion  law  of  England, 
as  now  praetli  cd  and  understood,  Bbnll,  in  rtf*  niJpUiiitioM  to  evidtiu't,  be  followed," 
Ac.  Act  of  Dee,  *il^  183Hi.  That  fill  offeneea  known  to  the  etmjn^on  law  of  England, 
not  provided  for  by  this  art,  are  puruMluible  na  at  comnion  law.  An  act  of  Jan. 
20,  18-10.  An  af*t  to  athf^d  the  Vimmtfrn  late  of  England,  to  rfpe^l  tyrinin  MeTtean 
iajntt,  and  to  rtirfulatr  thr  tuaritnl  ritjhfn  of  pHrtien,  seems  to  udojit  the  eoinmon  law 
pi;enerally.  where  not  otlierwise  jirov  nied  by  positive  enaefment.  But  on  net  to 
ri't:ubite  rivi!  suitB  provides  that  tliit^  sbftll  not  apply  to  rukt*  of  plewding^  but 
proecedin^fl  in  nil  civil  snitw  shall  b(f»  As  heretofore*  conducted  ly  petitica  fuid 
answer,    DuOnm'ii  Dip?st|  &0. 
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Against  Belling  liqnors  to  or  buying  produce  of  slaves.  3.  Any 
person  who  sliall  cruelly  treat  or  abuse  a  slave  shall  be  prose- 
cuted and  fined.  4.  Murder  of  slave  declared  felony.  6,  Againfit 
their  using  guns  (enlarged  by  1850,  c.  58,  and  1856,  e.  152). 

1841|  1844. — Acts  tor  the  recovery  of  runaway  slaves. 

1845. — Constitution  of  the  State,  declared  by"  the  people 
of  the  Republic  of  Texas,  in  accordance  with  the  provisions  of 
the"  resolution  of  Congress.'  Art.  I,,  the  bill  of  rights,  sec* 
1,  declares  '*  all  power  is  inherent  in  the  people."  2,  That 
"all  freemen,  when  they  form  a  social  compact,  are  equal  in 
rights,"  &c.  In  other  clauses,  "citizens,"  "  every  citizen,"  are 
spoken  of  as  the  subjects  of  guaranteed  rights.  There  is  no 
attribution  of  any  rights  to  all  men  as  inalienable.  Art.  III. 
sec.  1,  3.  "All  free,  male  persons,  over  the  age  of  twenty-one 
years  (Indians  not  taxed ,  Africans  and  the  descendants  of 
Africans  excepted),  who  shall  have  resided,  &c.,  shall  be 
deemed  qualified  electors. "• 

'  Etiiitled  Jmni  JitMluiian  for  atinexinff  Tera*  to  ike  Uwiit4  SiaU*.  Y.  SUt 
IT.  S.  797,  10  E.  A  r>.  782.  **That  Confrress  tjoth  ponwut  thftt  the  territory 
properly  included  within  and  rightfully  belonging  to  the  Republic  of  Tesuie  miiy 
be  creeled  into  a  new  State,  to  he  called  the  State  of  Texas,  with  a  republican 
form  of  government,  to  he  adopted  by  the  people  of  the  said  Republic,  by  depatiea 
in  convention  AMembled,  with  the  consent  of  the  existing  government.  In  order 
that  the  imnie  may  be  admitted  as  one  of  the  Sttttoa  of  thia  Union/' 

*'That  the  foreffoing  consent  of  Congroaa  i»  giTen  upon  the  following  condi- 
tions, and  with  the  following  guaranteea,  to  wit:  flrtd.  Snid  Stat©  to  b©  formed 
subject  to  the  adjustment  by  thin  gorernment  of  all  qaeatioDs  of  boundary  that 
mmj  arise  witli  other  goTernments,  Ac.  7%ird,  New  States,  of  conveoient  lUe, 
not  exccediog  four  in  number,  in  addition  to  j^aid  Btate  of  Texaa,  andhjiTlng  sufH- 
cient  popnlfttion,  may  hereafter,  by  the  conaent  of  wiid  State,  be  formed  out  of  the 
territory  thereof,  which  shall  be  entitled  to  admiaaion  under  the  prorisionfl  of  the 
Federal  Constitution.  And  such  States  &3  may  be  formed  out  of  thit  portion  of 
BAid  territory  lyina  fiootb  of  thirty-eix  degrees  tfcirtv  niiuntes  north  ktitudf,  com- 
monly known  as  the  MisBOuri  Compromise  line,  shall  be  admitted  into  the  ITnion 
with  or  without  slavery,  as  each  State  asking  admission  may  desire ;  and  In  aueh 
State  or  Statcii  afl  shall  bo  formed  out  of  said  territory  north  of  the  said  Missouri 
Compromise  Tme,  slavery  or  involuntary  servitade  (exeept  for  crime)  ah*U  be 
prohibited.  Sec.  3.  The  President  may  oegotiabe  with  Texas  for  admission,  and 
Texas  is  to  he  admitted  as  soon  as  Texas  and  the  United  States  agree  upon  the 
terms  and  the  eesalon  of  the  roraaining  Texan  territory  to  the  United  States." 

Dec.  30,  1845, — ,Ioint  resolution  for  the  admission  of  the  SUte  of  Texas  into 
the  Union.     IX.  Stut,  U.  S.  108.     The  act  of  C^mgresa  of  Sept  9, 1 850,  ooe  of  the 

apromise  nieasnrca  (anU^  Vol.  L  p.  G^S)^  determines  the  northern  and  western 
boundary  of  Texas.     IX.  Stjit.  U,  S.  446. 

*  The  eighth  article,  titli.»d  SUv^*,  in  terms  similur  to  the  sixth  article  in  the 
Constitutions  of  Mississippi  and  Alabama  {ante.  pp.  H5,  JflO),  but  "they  mmy 
pass  laws  to  preyent  slaves  from  bving  brought  into  this  State  as  merchimdise 
only/' 
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1846. — An  act  to  prevent  slaves  from  hiring  their  own 
time^  or  their  owners  frmti  hiring  them  to  otlier  slaveSy/ree 
^  negroes^  or  midaitoes.     Scsb.  L.  p*  195. 

1862. — An  act  to  indemmfy  th^  oictiers  for  the  loss  of 
Islaves  executed/or  capital  offences.     Annual  Laws,  p.  33. 

1857, — A  penal  Code  :  repealing  the  older  acts,  contains 
Itlieir  several  pruvisions,  Art»  38G,  penalty  by  inaprisonment 
I  for  a  white  niarrjing  "  a  negro,  or  the  descendant  of  a  negro,'* 
j-or  cohabiting,  if  married  out  of  the  State.  Arts.  504,  566, 
[under  justifiable  hojnicide^  define  cases  when  homicide  of 
(slave  is  justifiable;  what  shall  be  deemed  insurrection,  &c. 
iTitle  XIX.  Of  (fftnces  affecting  slaves  and  slave  property^ 
[contains  articles  650-G78,  classed  under  Cbapters  1.  Exciti^ig 
Xtnsurrection  or  instihordination,  %  lUegal  transportation  of 
Haves.  3.  Stealing  or  enticing  a  slave.  4.  Offences  respecting 
\runaway  slaves,  5,  ImporPing  slaves  guilty  of  crime.  6.  liar- 
Coring  and  concealing,  7*  Trading  with  slaves.  8,  Cruel 
It'reatment  of  slaves. 

In  the  game  Code,  Part  III.  Of  cffences  committed  hy  slaves 
%nd  free  persons  of  color.  Title  L  Oen^eral  ProvtstotiSj  as  to 
lies  of  trial  and  punishment.  Title  IL  liules  applicalle  to 
'  offences  against  the  person^  when  committed  hy  slaves  or  fire 
persons  of  color.  (In  these,  a  number  of  **  general  prirjciplcs,^' 
descriptive  of  the  relation  between  the  different  races,  and  of 
the  status  of  the  colored,  wliieh  are  of  great  interest,  as  they 
may  be  taken  to  be  applicable  as  common  law  in  most  of  the 
slaveholding  States.)  Tide  III.  Of  the  punishment  of  slaves 
and  free  persons  of  color. 

In  the  Code  of  criminal  procedure,  Part  IV,  Title  VII.,  is, 
vOf  proceedings  he  fore  justices  of  the  peace  and  mayors  against 
\who  hire  their  tinie^  or  are  hired  to  other  slaves  ar  to  free 
of  col4/r.  See  Texas  Codes,  ed.  1857;  Oldham  and 
bite's  Digest  of  the  laws  of  Texas,  ed.  1859. 
1857-8,  e.  63.  Ati  act  t^ permit  fre^  persons  of  African 
descent  to  select  their  own  master  and  become  slaves.  Dig.  ]j. 
226.  Negroes  above  fourteen  years,  and  children  on  petitioii 
of  the  motlicr,  on  a  Iiearing  before  the  court,  may  be  decreed 
the  slaves  of  a  selected  master.     .  c.  133.    A71  act  to  en- 
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mtiraffe  the  rmimm^ion  <^  slaves  ^seapbu;  btyand  the  limits  of 
jthesiave  tt^rrifories  of  the  United  Siates,^  Provides  for  paj- 
I  ment  by  the  State,  in  the  first  instance,  of  one  third  of  the 
Walne,  as  a  reward  to  any  person  recapturing  such  slayes. 


§  576.    Legislation  of  the  State  of  California. 

In  the  territory  of  the  present  State  of  California  Mexican 
citizens  were  living  under  the  civil  law  of  Mexico  at  the  time 
of  its  occupation  by  Americans,  under  the  authority  of  the 
government  of  the  United  States,  in  184r>.     Yet  it  does  not 
appear   that   that   law  has,  at  any  time  thereafter,   been   re- 
[  cognized  as  having  had  that  territorial  extent  which  wouM 
'  have  required  its  continuance  as  the  law  gf  the  land  until  ah- 
,  rogated  by  the  new  sovereign."    Tlie  Mexican  law  operated  as 
Hi  personal  law  in  detenmning  the  individual  rights  of  Mexi- 
cans,' and  was  necessarily  referred  to  as  evidence  of  fact  in 
the  deterioination  of  the  exia'ting  land  titles.* 

It  may  be  doubted,  therefore,  wliether  the  Mexican  law 
prohibiting  slayery'  could,  by  continuing  as  the  local  law,  have 


*  B^Ttley'n  Digest*  pubViefaed  1850.  does  not  con  lain  iitiy  I  aw  otithorinng  the 
jpovemor  to  delWer  fu|ajitif  e«  from  justice.  Oldhftm  imtl  Whit«'d  Dig.  of  186!>, 
pives,  in  arts.  878-8UL>,  n  Iaw  m  of  Aui;,  26,  1856  (not  found  iti  MLDUa)  Uwb). 

^  which  cofi tempi ate«  lh«  delirery  of  fa^itirea  from  jtiatice  without  i^rftntiiig  nay 
special  power  to  the  governor, 

*^rtr^,  Vol  L  p,  lUV 

*TiH?iitv  of  Guadftlotipe  Hldii%o,  Feb,  2.  1«48.  IX,  Stmt,  U.  a  108.  Art  8. 
Provides  that  Mejcicaiis  then  e^tahikhed  in  tlit"  T**rrtt,iri» .  rifoTioudj  be]i»tigiu|r 
lo  Mexi<*o  fhiiU  have  the  choice  of  rt'iriftininij  or  ri  h  their  property. 

Ac.     "Those  who  fthnll  prefer  to  reniaiu  in  said  Tern  (,y  either  retAin  the 

titJe  and  rights  of  MexicAQ  citizens,  or  ucqiiire  tho^e  oi  cliLaens  of  the  United 
State*."  Thwy  w<»re  to  make  election  within  one  year.  Art,  9.  **  Mexicans  who, 
in  the  Tcrr^ '  '  1,  shall  not  preserve  the  character  of  citijceni^  of  ttie  Mex- 

ican Rcjn  \y  to  what  IS  9tipu1at4>d  in  the  precedioi;  article,  shall  be 

Incorporute  .  ,i....  vi„  ^  „M»n  of  the  I'nited  States,  and  be  admitted  n*  *'•  ^  -"^per 
lime  (to  be  jud^jed  of  by  the  Cong^re^s  of  the  United  States >  to  the  >  i  of 

all  the  ri^hta  of  citizens  of  the  United  States,  according  to  the  prhi     ^  !   ihe 

Conatitution ;  and  in  the  meantime  shall  he  maintained  and  protected  in  the 
free  enjoyment  of  their  liV>crty  and  property,  aofi  secured  in  the  free  exercise  of 
their  reli|rioQ  without  restriction/*  There  i»  no  diatinetion  of  persons  with  respect 
t:>  color  or  rnee. 

*  See  pp.  57ft.  5t7,  fiOO,  in  Vol.  T.  California  Rep.    '    - 

*  In  the  nmlter  of  Perkins  1 18.',a),  2  Cal  424,  wl 
I'aVidity  of  the  Estate  law  of  1  §5!i,  it  was  hehi,  that  alir 
to  Cnlifornift  w*ere  lawfully  held  aa  »uch.     The  opimon»  is- 

rny  tnd  Anderaon  are  reuiarkahle  for  containtnj^  the  sani*  

T«ry  «lmilar  to  those  which^  as  held  by  the  Supreme  Court  of  th«  United  bttUes, 


I'^tlon  wft!*  of  the 
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presented  such  an  universal  attribution  of  liberty  as  sbould 
hare  prevented  the  judicial  recognition  of  the  relation  of  master 

hftTe  made  Bred  Scott's  case  bo  importjint  JudgieMurrnv  eaysjb.  4Sfl: — "Again 
it  18  f^nid,  thnt  Blnvery  is  a  munieipd  re^ulAtion,  founded  on  find  limited  to  thti 
r«iige  of  the  territonal  IdWfl;  thiit  slavery  was  prohibited  by  a  decree  of  the 
MeBc4it  Congross,  and  did  not  exist  at  the  time  of  the  ftcqtiisitinn  of  C'uHfornia; 
thftt  the  laws  and  muuicipal  regnlatione)  of  Mexico  reamined  in  force  until 
changed  by  the  new  sovereignty  ;  and,  consequently,  slttvery  T»ae  expressly  pro- 
hibited b}'  virtue  of  the  lawj^i  of  Mexico  up  to  the  time  of  the  adoption  of  our 
Bfcate  Constitution.  I  wliall  not  attempt  to  dispute  the  coirertneas  of  aomeof  tb^se 
proposiiiouB,  though  1  cannot  admit  the  conclujfiion  drawn  from  thencti  by  the 
learned  coun»cl.  Slavery  rniiy  be  ndreitted  by  custom,  and  is  said  to  have  been 
iotr6duced  in  all  modern  States^  except  sonic  of  the  colonies  of  Spain,  without 
any  act  of  legidlntive  recognitjun ;  but  there  uiUBt  be  sonic  jiositive  tnunii  ipal  law 
to  entitle  the  nmst^r  to  lin^ert  n  right  to,  and  exercise  acttt  uf  ownerffhip  over,  the 
person  of  the  glave ;  ao  that  the  master  may  poaseaa  a  propert}^  in  hin  Hlave  by 
custom,  and  still  bo  unable  to  control  blin  mr  want  of  some  positive  law  rcpihi- 
ting  this  species  of  property.  [Comport  ante,  §  628.]  Althcmgh  filavcry  may,  aa 
between  »eparat<}  StateSp  be  considered  the  creature  of  municipal  regulations,  atill 
the  Constitution  of  the  United  States  recognizes  a  property  in  this  cluflft  of  persona, 
and  the  institution  of  slaTery  is  a  social  and  poUtteal  one.  While  I  uin  wilting  to 
admit  for  present  purposca  (although  I  have  heret<jfore  denied  the  flj>plitiition  of 
these  Inwa  to  property  and  contractfl  made  by  Americans  nflfr  the  ncijjuifiition  of 
thia  conntryj  that  the  laws  of  Mexico  remained  in  force  until  changed  by  the  act 
of  onr  Legialature.  I  do  bo  hecause  I  regard  slavery  as  a  political  institution  ;  and 
the  rule  u  well  settled,  that  tlie  political  laws  of  the  ceded  or  conquered  country 
give  way  to  the  acquiring  country.'* 

Judge  Anderson's  argument  is  based  mainly  on  the  doctrine  that  slaves  are  prop- 
erty,  which,  as  recognized  hylhe  Coostitution  of  the  United  Stntes,  ninstbe  taken 
to  be  supported  by  a  law  of  nationnl  ext<'Dt — the  same  doctrine  afterft  ftrd.*t  asserted 
hv  Chief  .lustite  Taney,  .ludgt'  Anderson  repe^tcdl}'  asRerts,  as  th*!  dotlrine  of 
older  cases,  that  wherever  the  relation, between  mnaler  and  slave  has  bt^en  inter- 
Halionally  recognized,  tlie  slave  is  recognized  as  property,  lb.  447.  "The  elave 
la  * proprrty*  and  »o  to  be  judidally  regarded."  lb.  453,  '*  Slaves  are  rec<ignized 
by  the  Constitution  of  the  United  States  aa  property,  and  proteck'd,"  In  the 
same  place  he  refers  to  their  being  countfnl  in  the  fedcrul  basis  of  representation 
and  tftxsitinn  as  making  slaver}*  a  political  institution  :  which  alsoseiius  to  be  the 
foundiiiionof  Judge  Murray's  opinion.  And  lb.  454,  "  Ho  the  right  of  every  citizen 
of  the  United  SUtea  to  emigrate  tothisTerritnry^and  bring  his  property*  with  him, 
waa  perfect,  equal,  and  sacred.  The  property  here  brpught  in  question  is  that  of 
slaves.  The  Constitution  of  the  Ui\Jt«d  Statea  was  in  full  force  here.  Slaves 
were  as  much  reco^ized  by  that  as  property  aa  any  other  objects  whatever. 
There  were  no  laws  restraining  the  eraigrntion  of  alavca.  California  hnd  censed  to 
he  Mexican  territory,  and  was  under  the  political  institutions  of  the  United 
States,  whose  government  alone  had  the  power  Uy  give  executory  effect  to  any 
law  which  should  act  upon  American  emigrants.  It  did  disregard  the  Mexican 
law  of  emancipation,  as  it  had  a  perfect  right  to  do;  and  was  sf>  coni^titiitlonfllly 
bound,  because  to  have  given  it  effect  wunid  have  been  to  nullify  a  political  im- 
munity secured  ti»  the  people  of  the  slave  Stale*  by  the  original  ^asis  of  compro- 
mise to  which  all  had  agreed.  The  Mexican  law  waa  repelled  by  the  political 
nature  of  the  institutiun  of  elaverv,  and  therefore  became  obsolete.  California, 
even  iis  a  sovereign  Sfjite.  cannot  by  law  declare  the  slaves  who  were  here  at  the 
Ume  of  its  adMptir>n  into  the  Union  free,  exce[>t  ns  a  forfeiture,  under  the  penal 
sanction  of  an  act  which  might  require  their  removal  within  a  reasonable  tirao 
after  capture.  A  fortiori,  that  which  a  sovereign  State  cotild  not  do,  a  territorial 
goviirnin*:nt  could  not,  if  it  had  so  attempted.     It  ia  not  sovereign. 

"  When  the  United  BtaU^s  acquired  the  t<?rritory  of  California,  It  became  ^e 
common  property  of  all  the  people  of  all  the  States,  and  the  right  of  eml^ation 
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and  slave,  wlien  connng  from  some  State  in  wliicli  they  had 
been  in  that  relation.  It  may  be  argued,  on  the  principles 
hereinbefore  set  forth,  that  slavery,  by  the  so-called  comity  of 
nations,  would  have  become  a  legal  condition  in  California, 
even  when  the  master  and  slave  should  have  acquired  a  dotn- 
icU.*  The  doctrine  set  forth  in  Judge  Taney's  opinion,  in  Dred 
Scott's  case,  might  however  require  the  conclusion  that  slavery 
would  liave  become  lawful  in  any  ))ortion  of  Mexican  terri- 
tory which  might  have  been  acquired  by  the  United  States. 
The  practical  application  of  such  doctrine  Imd  before  that 
case  been  shown  in  the  decision  of  the  Supremo  Court  of  Cal- 
ifornia, in  1852 ;  and  in  that  view  the  extracts  given  below 
from  the  opinions  will  appear  important. 

1849.— Constitution  of  the  State/  Art.  I 
Sec.  1.  ^*  All  men  are  by  nature  free  and  independent,  and 
have  certain  inalienable  rights,'' &c-  18,  *' Neither  slaverj^ 
nor  involuntary  servitude,  unless  for  the  punishment  of  crimes, 
filial  I  ever  be  tolerated  in  this  State,"  Art.  II.  seC.  1,  limits 
the  suffrage  to  whites, 

1850,  c.  95.  An  act  declaring  "the  common  law  of  En- 
gland, BO  far  as  it  is  not  repugnant  to  or  inconsistent  with  the 
Constitution  of  tlie  United  States,  or  the  Constitution  or  laws 
of  the  State  of  Califoniia,  shall  be  the  rule  of  decision  in  the 

courts  of  this  State.'^    • ^  c,  99.  An  act  coticerninf^  crimen 

and  pimishments.  Sec.  53.  "  Kidnapping  is  ^he  forcible  ab- 
duction or  stealing  away  of  a  man,  woman,  or  chiki,  from  his 
or  her  own  country,  and  sending  or  taking  him  or  her  into  an- 
other.*' 54.  "Every  person  wha  shall  forcibly  steal,  take,  or 
arrest  any  man,  woman,  or  child,  whether  white,  black,  or 
colored,  or  any  Indian  in  this  State,  and  carry  him  or  her  into 
another  county,  State,  or  Territory,  or  who  shall  forcibly  take 
or  arrest  any  person  or  persons  whatsoever,  with  a  design  to 


with  every  specbs  of  property  belonging  to  tli<*  citizjras  wna  inheront  with  !la 
use  and  possegsiun.  By  the  &th  nrt.  of  the  nmendmc'Dts  to  the  CoDHtitution  [of 
thcU.  8,]  it  i«  provided  '  that  no  person  shall,'  "  (fee.  The  judge  argucf  thai  ttif 
(dttUfie  of  the  Coiietitutlon  of  the  Uuiti*(l  8tuie«  nmintainB  the  right  of  the  itutffcer 
in  this  cttse,  even  Bg.iinst  the  power  of  the  State, 

*  8«e  «n/*,  p.  184.  the  argument  in  reepeet  to  Kanf^as  and  Nebraska. 

»  1850,  Sept.  9.  An  act  for  the  ttdmtMion  of  the  Stat>'  nf  Catifornia  intn  (hf 
timon,  IX.  St  U,  S.  462,  one  of  the  "  Compromise  meastJTcs**    Autt,  Vol.  I.  p,  568. 


» 


tute  liira  or  her  out  of  this  State,  without  having,  established 
a  claim  according  to  the  laws  of  the  Uniterl  StateR,  shall,  upon 
conviction  J  be  deemed  guilty  of  kidnapping,  and  be  punished 
bj  imprifionnient  in  the  State  prison  for  any  term  not  less  than 
one  nor  more  than  tea  yeara  for  each  pers^on  kidna|»ped  or 
attempted  to  be  kidnapped."  55.  '"  Kvery  person  who  shall 
hire,  persuade,  entice,  decoy,  or  reduce  by  fake  promises,  mis- 
representations^  and  the  like,  any  negro,  mulatto,  or  colored 
person,  to  go  out  of  this  State,  or  to  be  taken  or  removed 
therefrom,  for  the  purpose  and  with  the  intent  to  sell  svicJi 
negro,  mulatto,  or  colored  person  into  slavery  or  involuntary 
servitude,  or  otherwise  to  employ  liim  or  her  for  his  or  for  her 
own  use,  or  to  the  use  of  another,  without  the  free  Mnll  and 
consent  of  such  negro,  mulatto,  or  colored  person,  shall  be 
deemed  tT>  have  committed  the  crime  of  kidnapping,  and,  upon 
conviction  tljereof,  shall  bo  punished  as  in  the  next  preceding 

section  specified."    Compiled  Laws,  e.  125.    -,  c.  133.  An 

net  far  the  government  and  protection  of  Indians.  Comp.  L,  c. 
150*  Contains  provisions  respecting  Indian  children  held  as  ap- 
prentices, and  contracts  of  service  by  adult  Indians. -,  c. 

140,  Regulating  marriages.  Comp.  L,  c.  35.  Sec.  3.  **  All 
marriages  of  white  persons  with  negroes  or  midattoes  are  de- 
clared illegal  and  void." 

1852- — An  a^t  respedlng fufiiives from  labor ^  and  dares 
brought  to  this  State  prior  to  fier  admission  into  ths  Union,"^ 
Comp,  L.  c,  65,  Sec.  1.  The  fugitive  held  to  service  by  the 
law  of  another  State  may  be  sued  by  t!ie  claimant,  or  the  latter 
may  have  a  warrant,  and,  %vhcn  seized,  shall  be  brought  **  be- 
fore any  judge  or  justice  of  this  State,  or  before  any  magis- 
trate of  a  county,  city,  or  town  corporate,  and  upon  proof  to 
the  satisfaction  of  such  >iidge  or  magistrate,  either  by  oral 
testimony  or  affidavit,'"  that  the  fugitive  owes  the  service,  the 
magistrate  shall  give  a  certificate,  which  sliall  be  a  warrant  to 

'  In  the  matter  of  Perkirip,  2  Cftl.  424,  this  statute  is  held  not  contmry  to  any* 
thing  in  the  C^natitutiua  of  the  United  States  ;  it  ia  regarded  as  witliin  the  police 
power  of  the  Stftte,  and  the  doctrine  of  Prigi^*s  case  i«  not  dipptitetl.  It  ie  further 
held  not  to  he  int'onsistcnt  with  the  State  BiU  of  Rights.  Jiidge  Aiuter^fiii,  ib. 
p.  465,  expret=!sly  *ays,  tbnt  the  18th  section  of  the  first  ortiHc  ol  ihe  roiie^tituficn 
does  not  emancipate  aUTea  brought  into  the  State,  mid  that  the  owner  has  the 
rigiit  to  take  them  Away  as  Blayee. 
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the  claimant  to  remove;  the  testimoiiy  of  the  alleged  fii^tive 
shall  not  be  admitted  ;  and  the  certificate  slmll  be  eonrfusive. 
2.  Penalties  for  obstr acting  a  claimant  in  the  recovery  uf  his 
property.  3.  Diitiee  of  officers,  and  penalties  (ctr  neglect.  4. 
(An  amend,  inserted  from  a  stat.  of  1853,)  A  person  brought 
into  this  State,  from  another  wherein  held  to  service,  before 
the  admission  of  this  State  into  the  Union,  to  be  deemed  a 
fugitive.  (By  an  amendment  of  1854,  c.  22,  the  continuance 
of  this  ig  limited  to  the  15th  April,  1855.)  5.  Claimants  not 
allowed  to  hold  shives  in  servitnde  in  this  State, 

1854/  c.  54,  An  act  aniending  the  Code  of  practice.  Sec. 
42,  fid.  '*  Indiangi,  or  persons  having  one  half  or  more  of  Indian 
blood,  and  negroes,  or  persons  having  one  half  or  more  of 
negro  blood,"  shall  not  be  witnesses  in  a  case  to  which  a  white 
is  a  party, 

§  577.    Legislation  of  the  Terbitory  of  New  Mexico* 

It  cannot  be  dispnted  that  tlie  law  of  the  Mexican  republic 
had,  in  New  Mexico,  when  the  conntry  was  acquired  by  tlie 
United  States,  that  territorial  extent  which  would  cause  its  e<^ii- 
tinnance,  as  the  local  law,  to  determine  all  rights  and  obliga- 
tions of  private  persons,  until  changed  by  competent  legislative 
authority. 

Under  the  decrees  of  the  former  sovereign,  which  had  de- 
clared free  all  who  in  that  conntry  had  been  held  as  slaves,  it 
should  probably  have  been  held  that  the  law  of  New  Mexico 
had  not  merely  changed  tlie  condition  of  tliose  then  held  there 
in  slavery,  but  had  attributed  the  right  of  personsd  liberty  uni- 
versally, that  is,  to  all  natural  persons,  so  far  as  they  might  be 
within  the  jurisdiction,  and  thereby  prevented  the  recognition 
of  slavery  as  the  condition  of  any  person  thereafter  introduced 
into  the  conntry  from  some  other  jurisdiction. 

If  this  had  been  the  effect  of  the  law  of  New  Mexico,  it  may 
be  urged  tlntt  this  law,  continuing  to  exist  as  the  local  law  of 
the  Territory  after  the  acquisition  of  the  country  by  the  United 
States,  would  prevent  the  judicial  recognition  of  the  right  of  the 

'  An  net  of  185L  An  act  torcrfnlaie  procaedin^s  in.  erinnnal  eanaa.  Compiled 
Laws,  th.  121,  §005,  aulhorijses  tlie  governor  to  deliver  yp  /ugitlves  from  juatice 
ou  demnnd 
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master  and  the  oljHgations  of  tlie  elave  in  tbe  case  of  persons 
immigrating  from  any  part  of  the  United  States, 

But  althongh  tl|e  former  private  law  of  the  Territory  con- 
tinues in  force  after  the  change  of  dominion,  yet  it  can  thence- 
forth derive  its  authority  only  from  the  juridical  will  of  the 
new  possessor  of  sovereign  legislative  power. 

If  the  law  of  New  Mexico  had  proljibited  the  recognition 
of  slavery,  in  the  case  of  persons  introduced  frpm  other  juris- 
dictions, only  by  indicating  tliat  tlie  po&sessor  of  legislative' 
power  attributed  liberty  to  all  natural  pei^sons,  it  may  be 
<]nestioned  whether  the  new  possessor  of  that  power  in  the 
same  jurisdiction  can  be  taken  to  attribute  personal  liberty  in 
like  niannerj  universally,  if  it  can  be  fthown  that  elsewhere, 
by  other  nianifestations  of  juridical  w  ill,  this  new  possessor  of 
that  power  has  maintained  conditions  inconsistent  with  the 
possession  of  personal  liberty. 

At  this  point  in  the  inquiry  it  becomea  necessary  to  dis- 
criminate the  political  person  or  persons  from  whon),  as  the 
present  possessors  of  this  power,  eneh  an  attribution  of  per- 
sonal liberty  to  all  persons  within  this  territory  may  proceed. 

This  person  or  persons  must  either  be  a  political  people  of 
the  Territory,  having  political  powgr  w^ithin  that  Territory  ex- 
clusivelyj  or  the  United  States — the  people  of  the  United 
States — those  from  whom  the  Constitution  of  the  United  States 
derives  its  authority.' 

If  tlie  political  people  of  the  Territory  are  the  possessors  of 
this  power,  or  if  they  are  the  sourco  of  t!ie  law  which  determ- 
ines the  status  of  persons  domiciled  w-ithin  the  Territory,  it 
would  appear  that,  until  they  sliould  have  legislated  ou  the 
subjexjt,  the  Mexican  law  of  personal  condition  must  be  taken 
as  the  only  exponent  of  their  juridical  will ;  that  whenever  a 
slave  is  brought  into  the  Territory,  or  at  least  when  bi'ought  to 
reside,  the  attribution  of  liberty  to  all  under  that  law  must,  as 
the  continuing  act  of  this  political  people,  prevent  the  judicial 
recognition  of  the  right  of  the  master  and  the  obligation  of  the 
slave  w^hich  had  existed  in  a  relation  under  the  law  of  some 
si  a  vel  lol  d  i  n  g  j  ii  ri  s  d  ict  ion . 

'Sec  J«/f,  §§  376,307. 
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Bnt  if  the  United  States — ihe  people  of  tbe  United  States — 
those  from  whom  the  Constitation  of  the  United  States  derires 
its  authority^ — are  the  source  from  which^he  law  proceeds 
which  detennmes  personal  status  in  the  Territory,  it  may  be 
said  that,  as  they  have  in  other  places  likewise  under  their  ex- 
chisive  jurisdiction  maintained  the  status  of  slaveiy,  and,  in 
certain  circumstances,  maintain  even  in  non-slavcholding  States 
the  right  of  the  master  and  the  obligation  of  the  bondman, 
Uiey  cannot  be  taken  to  ascribe  liberty  to  all  natural  persons; 
that  hence,  admitting  the  continuance  of  Mexican  law  to  de- 
termine the  rights  of  persons  living  within  the  Territory  before 
its  acqaidition  by  the  United  States,  slavery  may,  on  the  prin- 
ciple misnamed  the  principle  of  comity,  be  judicially  recog- 
nised in  the  case  of  persons  brought  from  places  where  they 
had  been  held  in  involuntary  servitude.' 

But  so  far  as  any  law  resting  on  the  authority  of  the  United 
States  maintains  the  condition  of  persons  as  bond  or  free,  it 
operates  either  as  yK^m-intemational  law,  upon  persons  whose 
condition  is  actually  determined  by  the  internal  law  of  some 
State  or  several  jurisdiction  of  the  United  States,  or  as  the  in- 
ternal lawof  jurisdictions  which,  as  such,  are  entirely  distinct, 
though  under  the  same  sovereign.  There  is  no  law  determin- 
ing the  status  of  persons  in  the  place  of  their  domicil,  which 
at  once  rests  on  national  authority,  and  has  national  extent.' 

It  may  be  urged  that,  whenever  the  juridical  will  of  the 
United  States,  in  reference  to  the  attribution  or  denial  of  per- 
sonal liberty,  is  promulgated  within  any  jurisdiction,  it  is  de- 
clared exclusively  with  reference  to  the  particular  jurisdiction, 
as  the  law  of  each  State  is  promulgated  only  with  reference  to 
the  limits  of  the  State ;  that  liberty  may  be  attributed  univer- 
sally in  one  jurisdiction  and  not  in  another,  although  both  be 
under  one  sovereign  source  of  law ;  that  the  law  resting  on  the 
autliority  of  the  United  States  in  New  Mexico  may  be  identi- 
cal with  that  which,  in  that  place,  formerly  rested  on  the 
authority  of  Mexico,  and  may  attribute  liberty  to  all  persons 


>  AnU,  p.  184. 


•  Anie,  VoL  L  pp.  453-4M. 
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therein,  although  the  law  of  other  placeSj  resting  on  the  same 
authority,  may  recognize  slavery. 

Tliia  view  seems  to  he  supported  hy  wliat  is  commonly 
received  as  to  the  law  of  other  places  under  the  exclusive 
jurisdiction  of  the  United  States.  In  forts,  arsenals,  &c.j  ceded 
by  States  to  the  United  States,  the  law  of  the  ceding  State 
determining  the  status  of  persons  has  continued  to  operate.  It 
seems  to  he  admitted  that  in  the  places  ceded  hy  the  non-slave- 
hold  iug  States  slaves  cannot  be  brought  from  the  slave  States 
and  there  retained  in  slaVery/  This  must  be  because  the  for- 
mer law  attributiug  liberty  to  all  still  operates,  notwithstanding 
the  change  of  sovereignty,  for  their  enfranchisement. 

It  would  appear  that  a  similar  theory  muist  have  obtained 
in  the  jurisprudence  of  European  countries  in  whose  colonies 
slavery  was  a  lawful  condition,  while  its  recognition  in  those 
countries  was  prevented  by  the  law  %vhich  there  ascribed  lib- 
erty to  all  as  a  natural  or  inherent  right;  for,  in  the  jurispru- 
dence of  these  countnes,  the  law  of  the  mother  country,  declaring 
all  free,  and  the  law  of  the  colony,  sanctioning  slavery  were 
supposed  to  emanate  from  the  same  political  source.* 

Tlic  inquiry  has  thus  far  been  conducted  upon  the  supposi* 
tion  that  the  law  of  Mexico  had  simply  declared  free  those  who 
were  then  held  in  slavery  in  Mexico.  But  if  the  Mexican  law 
contained  an  express  prohibition  of  the  introduction  of  slaves 
from  other  jurisdictions,  or  tleelared  free  all  who  should  be 
brought  into  the  country,  it  would  seem  that  tliis  direct  pro- 
hihitton  of  slavery  would,  as  the  continuing  law  under  the 
new  sovereignty,  exclude  slaves  from  other  parts  of  the  United 
States,  until  abrogated  hy  special  legislative  enactraeut. 

If  the  right  of  immigrating  slave-owners,  or  their  property 
in  respect  to  slaves,  is  protected  against  all  legislative  action, 
w^hether  of  Congress  or  of  the  local  sovereignty,  either  by 
the  Constitution  of  the  United  States  operating  as  a  hill  of 

*  This  at  least  ia  the  opmioracommonljreceired  lu  the  non^Uyehol ding  Statea. 
There  may  be  thciee  who  would  clftlm  legal  protection  for  slavery  in  evi-rj  place 
under  the  exclusive  juri«dictif>n  of  the  Onited  Slates  goyernmeDt;  either  oa  the 
intematioiml  principle*  above  Btttted,  or  on  the  doctrine  that  slaves  are  property, 
protected  as  such  by  the  Confltitution,  without  regard  to  the  extent  of  acmie  3tate 
law  to  tnaiattiiu  it. 

*  Compare  the  argument  ante.  Vol.  L  pp.  374-376. 
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rigbts,  or  by  the  doctrine  of  the  equality  of  tbc  States  in  respect 
to  tbe, territory  of  tbe  United  States,  then,  of  course,  tlie  same 
principle  would  prevent  the  effect  here  ascribed  to  the  contin- 
uing law  of  Mexico. 

1851. — An  dct  declaring  mid  esfaUisMng  ihe  right  ofths 
people  of  ^eio  Mexico^  enacted  by  the  first  local  Legidature 
established  by  Congress/  Sess.  L.  let  and  2d  Scsb.  p.  152, 
This  seems  intended  for  a  declaration  of  public  and  constitu- 
tional  law,  and  by  claiming,  apparently,  for  the  people  of  the 
Territory  an  inherent  political  sovcreigntyj  its  consistency  with 
the  organic  law  declared  by  Congress  might  be  questioned.  Art. 
I.  Declares  that  *'  All  political  power  is  inlierent  in  the  people^ 
and  all  free  governments  are  founded  on  their  authority,  and 
instituted  for  their  benefit,  and  they  have  at  all  times  the 
unalienable  riglit  to  alter,  reform ,  or  abolish  tlte  form  of  gov- 
ernment in  such  manner  as  they  may  think  expedient/'  Art. 
n.  "All  freemen,  when  they  form  a  social  compact,  liaye 
equal  rights,^'  &c.' 


Art.  ^ 
date.         ' 


'  By  act  of  Sept.  9,  1S50)  clnased  with  the  Compf&miM  mensuree  of  that  dat«. 
An  act  proposing  to  the  State  of  Texas  the  ettahluhment  of  her  northern  and  itttt- 
em  houndari$4if  tk*  relin^inhment  bif  the  mid  Btate  of  ail  territorif  daimrd  ity  Arr 
exterior  to  naid  hmmdt^ritss  tmdf^ali  her  ehimn  upon  the  United  Statm^  and  lo  tntah- 
tish  a  territorutl  ffovtrmnMii  fir  JV^  Mexico.  IX.  8t.  V.  S.  44fi.  {Ante.p.  198,) 
Sec.  1  decljiroa  the  propo«6d  Donndarteii.  A  proviso  ia  addi'd,  that  the  act  shiill 
not  *'  inhibit  the  jgovfrninent  of  the  United  States  from  dividing  fiiud  Territory 
Into  two  or  more  Territories,  in  Biieh  mnnner  Rnd  nt  «nch  times  as  Congress  fthiJl 
deem  convt'iii«*ot  and  proper,  or  fmrn  attaching'  ftny  pfirtion  thereof  to  Any  othcrr 
Territory  or  8tate  ;  iind  provided,  further,  that,  when  Admitted  fk&  a  State,  the  amid 
Territory  or  any  ptjrtlon  of  the  »ame  shall  be  rcceiTed  into  the  Union  with  or 
withoyt  slavery,  aa  their  Const  i  tut  ion  nifly  prescrilxj  at  the  time  of  their  ttdmift* 
ftion,*'  See.  2-7.  Vest  the  executive  and  IcMciwative  power,  fi.  Limit^i  the  frnnchifle 
to  T*f»ite«.  7.  "  The  legigltttive  power  of  the  Territ^iry  shall  extend  t<i  all  rii^htful 
subjects  of  le^ishition  congietent  with  the  C^aostitution  of  the  United  States  and 
the  provli^iona  of  thi^  act,"  "  All  laws  pa*!>»ed  b^'  tlie  leg^i^lative  assembly  and 
governor  t^hall  be  sobrnitted  to  the  CouiyresB  of  the  United  States,  und,  if  disiipproved, 
ehttll  ht'  null  and  of  no  effect."  10.  Vcpting  the  judicial  power— provides  tlmt  '*  in 
all  cases  in volvinp  title  to  elavea  the  said  writw  of  error  or  appeals  -ihallhe  allowed 
and  decided  by  the  said  Sapreme  Coort  [it  being-  before  provided  Ihat  writa  of 
error  from  the  Supreme  Court  of  the  Territory  eihall  lie  to  the  Supreme  Court  of 
the  United  States],  without  regard  to  the  value  of  the  matter,  property,  or  title  in 
question;'*  and  tih^y  thnt  writ  of  error  phnll  be  allowed  t<j  ^nid  Supreme  Court  on 
mny  writ  of  habeas  eorpua  involvinja;:  the  quet>ition  of  personal  freedoro*  By  lieic,  17 
the  Constitution  and  laws  of  the  United  States  nre  extended  over  New  Mexico, 
By  sec.  19,  "no  citizen  of  the  United  Stutes  shnl]  be  deprived  of  his  life,  liberty,  or 
property  in  said  Territory,  except  by  the  judgment  of  his  peers  and  the  Inw  of  the 

*  In  the  same  edition  of  laws,  p«  32,  is  printed  the  Declaration  of  Rights  which 
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— .  A  law  regidoiting  cmtracU  letween  masters  and 
servants.  Ibid,  p,  183.  Sec,  1.  Contracts  between  Diaster  and 
Bei'vant  to  be  enforced.  2.  Contracts  to  be  volimtar}^  on  both 
sides.  3.  Supplies  to  servants  to  be  ftirnisbcd  at  market  rates. 
4.  Cliildren,  in  what  cases  and  how,  bound  out.  5*  Servant 
cannot  quit  his  master  when  in  master's  debt.  18,  Master 
may  make  advances  on  account  of  monthly  salary.  6.  Family 
of  deceased  person  serving  are  not  held  to  pay  any  balance 
due  from  him,  if  he  has  no  effects.  7.  When  liable  for  dam- 
ages to  each  other,  8.  Ilonrs  of  service  and  labor  regulated. 
9,  14,  Punishment  of  sen^ants  by  the  authorities.  10.  Ac- 
counts between  them  to  be  authenticated  by  alcades,  itc.  11. 
Questions  between  thorn  to  be  decided  by  the  judicial  authority. 

12,  Proceeding  to  recover  person  of  nmaway  servants  allowed. 

13.  Servant's  debt  to  the  master  has  priority  over  his  obliga- 
tions to  others.  14.  Masters  may  be  tried  and  punished  for  chas- 
tising or  forcing  servants  to  serve  beyond  time.  16.  That  "  all 
free  white*  men  and  women,  not  embarrassed  by  law  or  other 
reasonable  causes  preventing  the  fulfillment  thereof,  may  cele- 
brate this  species  of  contract/' 

1859,''  Jan.  An  aet  amendatory  of  the  lato  relative  to  con- 
tracts hi  ween  vnasters  and  servants  is  reported  to  have  been 
enacted  by  the  territorial  Legislature,  providing,  in  sec.  1, 
that  runaway  6er\^ants  shall  be  '^considered  as  fugitives  from 
justice;"  that  they  shall  be  arrested  and  put  to  work  by  the 
magistrates,  and  their  masters  notified.  2.  Declares  servants 
under  contract,  engaged  '*  on  trips  as  shepherds,"  who  may 
abandon  the  master  or  property,  shall  be  responsible  for  losses, 


was  prcfijted  to  ii  Code  mibUahed  by  Generttl  Kearney,  Sept,  22,  1B46,  on  the  oc- 
cupation of  the  country  by  the  nrmy  of  the  United  States,  the  first  article  of  which 
declares  that  '*  all  political  power  is  veated  in  and  belongs  to  the  people/'  It  may 
have  been  intended  in  the  assertion  of  these  propositions  to  intimate  that  the  Ter- 
ritory was  not  included  in  the  dominion  of  the  United  States  by  conquest,  but  by 
a  Bpontaneouji  annexation. 

^  The  original  of  the  net  is  the  Spanish  version,  in  which  the  word  is  lihre^ — 
free.  No  wonJs  dei^criptive  of  color  are  employed  in  that  verftion.  This  act 
seems  to  be  substantially  a  re-eniictment  of  the  Mexican  decn^es  by  which  peoniiepe 
was  regulated.  Compare  tiie  abstraet  of  those  decrees  in  1  Yoatuni's  flistory  of 
Texas,  2<^2,  2HS. 

■•  An  net  of  1865-6,0.  2T; — Authorizes  tli«  governor  to  Barrender  fiig^ltives 
from  justice  on  demand. 
VOL  rj — 1-4 
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Ac.  ^.  *'  No  court  of  this  Territorj  shall  have  jurisdiction  nor 
take  cognizance  of  any  cause  ftitr  the  correction  that  masters 
may  give  their  servants  for  neglect  of  their  duties  as  servants, 
for  they  are  considered  as  domestic  servants  to  their  masters^ 
and  they  should  correct  their  neglect  and  faults  ;  for  as  soldiers 
are  punished  hy  their  chiefs,  without  the  intervention  of  the 
civH  authority,  by  reason  of  the  sfdary  they  enjoy,  an  equal 
right  should  be  granted  to  those  persons  who  pay  their  money 
to  be  served  in  the  protection  of  their  property.  Provided, 
that  such  correction  shall  not  he  inflicted  in  a  cruel  manner, 
with  clubs  or  stripes." 

.  Another  act  is  reported  to  have  been  enacted,  enti- 
tled An  a^ci  to  provide  for  fhs  proteeiion  of  proj>tHt/  in  slaves^ 
contain ingj  in  thirty  sections,  the  principal  enactments,  for  the 
maintenance  of  the  rights  of  the  owner  and  the  protection  of 
the  community,  %vliich  are  found  in  the  Codes  of  the  slavehold- 
ing  States.  There  is,  however,  no  clause  declaring  who  shall 
be  slaves,  or  that  slavery  or  an}^  kind  of  servitude  shall  he  law- 
ful. Sec.  1.  Declares  the  unlawful  killing  of  a  slave  or  other 
offence  on  his  person  punishable  as  in  case  of  a  free  white. 
2-5.  Against  stealing  slaves  and  aiding  them  to  escape,  forging 
passes,  &c.  6.  Against  exciting  insurrection,  &c.  7.  Against 
furnishing  arms.  8.  Against  trading  with  slaves.  9.  Against 
gaming  with  slaves.  10-15.  Proceedings  against  runaway 
slaves.  1*>.  Punishment  of  owner  for  not  properly  providing 
for  slave.  17.  Trial  of  slave  for  felony,  18,  Punishment  of 
owner  for  cruel  treatment.  19.  Against  allowing  slaves  to  go 
at  large,  &c.  20,  Punishment  of  disorderly,  insolent  slaves. 
21.  Punishment  for  misdemeanor,  by  branding  or  stripes.  22. 
''No  slave,  free  negro,  or  nmlatto,  shall  be  permitted  to  give 
evidence  in  any  court  against  a  free  white  person,  but  against 
each  other  they  shall  be  competent  witnesses."  23,  Marriages 
between  white  persons  and  slaves,  or  free  negroes  and  mulat- 
toes,  declared  void,  and  the  white  party  declared  punishable. 
24.  Negro,  &c.,  for  rape,  or  the  attempt  to  commit,  shall  suf- 
fer death.  25.  "The  emancipation  of  slaves  within  tliis  Ter- 
ritory is  totally  prohibited."  26.  Against  slaves  leaving  the 
master's  premises  at  night.     27.  Proceedings  in  claim  for  pos- 
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sesfiioTi  of  slaves.   28.  Fine  for  holding  as  slave  any  negro,  &e., 
entitled  to  freedom.     29,  30.  Explanatory  of  the  act.* 

§  578.     Leoislation  of  Utaji  Territoey. 

The  portion  of  country  included  within  this  Territory  had 
been  with  the  dominion  of  Mexico/  But  tlie  lawB  of  Mexico 
have  never  been  taken  to  have  had  territorial  extent  therein. 
It  may  be  taken  to  have  been  without  any  local  law  until  per- 
manent settlements  were  made  there  by  American  eitizens. 
Until  some  system  of  jurisprudence  should  have  been  declaretl 
to  prevail  as  the  general  law  of  the  land,  the  condition  of  per- 
sons would  have  been  determined  by  those  principles  which 
take  effect  either  as  international  or  as  internal  private  law\ 
as  the  persons  to  whom  they  are  applied  may  1>e  regarded  as 
domiciled  or  as  temporary  inhabitants.  The  reasoning  which 
has  herein  already  been  presented  as  sustaining  a  condition  of 
involuntary  servitude  in  Nebraska  and    Kansas  Territories' 

/  Ihjivi»notbe<*ii  able  to  fiad  a»y  anthcntic  publicntion  of  these  mcts  of  1S69,  and 
know  of  tiiera  only  fPtirn  newspAptjr  reports.  A  hill  to  dUcmprom  and  declare  null 
and  void  aU  tnritorial  iicttt  or  pnrtn  of  nctn  hrrHofm'^  paniea  Ay  /A«  Lt0iilatwe  Aa* 
iitmblij  of  N«u'  MrjritUi  tthivh  tMabtiv)*,  jft'otect.  or  fepathe  im*olMntary  Merviiude,  or 
n/ovffry,  mihinmid  Tenntoty.ejttr^tt  ti*  a  jtwiiahmeni  for  ci'w««,  upon  am  «<mv«(7fio9i. 
puied  the  House  of  KL'pretitJtitfttiveti,  May  10«  18G0, 

^  Ante,  p.  165,  not<^  *J. 

'  Ante,  pp.  18(>-185: — ^To  therefteoniiijEr  whirh.in  thn  place  referred  to.  has  been 
stated  a»  main  tain  ing  slavery  in  ihuBt  Territories  in  which  no  local  law  has  been 
previously  recognized,  the  readtT  may  think  the  «bJ£?etion  wiU  apply — ^that  it 
proves  too  m^uih  ;  that  it  reqmres  that  any  rijLjht  or  oblii^tion  wliiuh  haa  existed 
under  the  law  of  another  forimi  bu  rfcogiiized,  *fVen  though  the  relation  to  whieh 
it  Ib  ineident  be  immoral,  iojurioiis  to  society,  <fcc.     The  answer  to  this  is. 

Flftt.  The  Buppositiun  of  the  posHtble  exieitence  of  atich  relations  if  exclad^Hl 
in  the  amiment  by  that  principle  which,  in  the  firat  chapter  o\  this  work, 
la  affirmea  aa  an  axiomatic  rule  in  the  judicial  discrimiiiatton  of  unwritten  law, 
viz.:  that  the  judge  must  recognize  thejoral  character  of  the  law  of  any  civilize<i 
comTniinitv,  and,  in  hia  fauctiou,  accept  every  relation  Dmlntained  by  auch  law  gm 
jural,  or  rightfnl,  in  and  for  tlie  circumstances  in  which  it  is  applied  (ante,  8  3^), 
and  recognize  itn  continuance,  except  as  it  may  be  limited  by  the  intern ationaf 
principle  stated  in  tlio  iir^^mnent  above  referred  to,  not  allowing^ or  disallowin^r  it, 
accorciing  to  hie  individual  ethical  judjcnienl ;  and  furtlier,  that  if  the  supposition 
bo  adniisiiible,  the  conclusion  must,  nevertbeleBS,  be  accepted,  and  regarded  aa  an 
imperfection  incident  to  jurisprudence,  ae  of  human  ongiu ;  which  can  only  h% 
remedied  by  !e^§lation,  which  a§;oin  is  liable  to  imperftrction. 

Stcoryily,  Tfie  con»equ<*nce  anticipated  does  not  tbllow^becaUBe,  though  there 
be  no  exUtttig  local  law  which,  by  the  universal  attribution  of  a  right  or  obliga- 
tioii  inconflistent  with  the  suppOBcd  immoral  or  injurious  relation,  would  prevent 
itfl  judicial  recognition,  yet  the  judge  ia  bound  to  reco^^ize  a  universal  juriapru- 
dence,  and  rights  and  obligations  may,  by  aotiie  of  the  rulea  wliicb  have  ims  char- 
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would  hare  been  equally  applicable  to  sustain  it  in  this  Ter- 
ritory. ^M 

It  would  seem  that  pereons  would  be  bond  or  free  in  such^^ 
Territory,  according  to  tlieir  status  under  the  law  of  the  place  of 
their  former  domicil. 

1849,  March  18,  A  convention  of  the  inhabitants  adopted  ^J 
a  Constitution  for  the  Stat^  of  Deseretj  to  be  in  force  '*  until  ^M 
the  Congress  of  the  United  States  shall  otherwise  provide  for 
the  government  of  the  Territory  hereinafter  named  and  de- 
scribed, by  admitting  ns  into  tlie  Uaion,*'  and  proceeds  to  de- 
clare it  under  the  form,  *'  We  the  people."  This  Constitution 
of  **  the  State  of  Deseret "  is  printed  with  the  acts,  &c.,  of  the 
Assembly  of  the  Territory  of  Utah,'  printed,  Salt  Lake  City, 


tcter,  be  attributed  to  all  Datiiral  persona,  so  m  to  prevent  the  recoirmtion  of  the 
rights  and  obligations  incident  to  the  enpposed  reUtion.  Thas  ft  contract  for  pioft- 
titution,  a  contract  to  »9!M>ciat«  for  robbery,  Ac,  if  legaliied  by  the  law  of  anothfir 
formn,  would  be  contmry  to  this  uniTpre&l  jurisprudence  as  it  is  known  from  the 
juridical  action  of  the  United  States  and  of  those  nations  from  wliich  their  juria- 
pradeoce  is  deriyed.  It  is  here  that  Christianity  or  the  mles  of  Chriatian  ethics 
may  be  recognized  as  law;  not  because  the  judge  may  be  one  who  connect*  l)ieai 
with  a  diTine  inspiration,  but  becauae  they  are  to  a  certain  extent  (and  to  that  ex- 
tent only  can  a  court  apply  them  as  law)  identified  with  the  jurispradenee  of  the 
civiliaed  nations  of  Europe  and  America,  fr^^nte/i  monUiortn  (toL  I.  pp.  83^  I7i). 
Thas  it  may  be  held  that,  as  Christi&nity  defines  marriage  as  a  relation  of  one  man 
and  one  woman  to  each  other  individually  and  exclusiTely,  the  universal  Jmriapm- 
dence  of  these  nations  attributes  to  every  man  and  every 'woman  who  has  entered 
into  this  relation  a  right  and  obligation  incompatible  with  polygamy  or  polyan* 
dry ;  and  that,  though  a  cohabitation  of  one  man  with  more  than  one  woman,  or 
of  one  woman  with  more  than  one  man,  should  be  lawful  by  the  law  of  some  one 
fomm,  it  could  not  be  recognised  in  another,  even  though  it  be  a  Territory  which 
haa  not  had  any  local  law. 

The  acrimony  by  which  the  discussion  of  the  question  of  slavery  in  the  Terri- 
totiee  is  characterixed  is  mainly  ascribable  to  the  neeesalty  of  inquiring  as  to  the 
existence  of  any  rule  having  the  character  of  universal  jurisprudence^  and  the  oc- 
casion thereby  offered  to  compare  the  rights  and  obligations  incident  to  slavery 
with  the  r^uirementa  of  Christian  ethics.  Those  who  insist  that  the  law  of  aome 
particular  State  or  States  f  >r  pt^r^onal  condition  should,  in  the  Territonee,  be  re- 
ceived as  ani versa]  jurisprudence,  are  constantly  found  to  derive  that  law  from  the 
*'  law  of  nature/'  or  from  revelation.  This  is  iflnstrnted  by  those  who  si&rm  that 
persons  held  as  shives  in  one  of  the  States  are  to  be  regarded  everywhere  as  prop- 
erty, or,  at  least,  as  persons  of  a  race  condemned  by  nature  and  revelation  to  per- 
petnal  servitade,  and,  equally  so,  by  those  who  claim  that  slavery  or  slaTe^wnin^ 
is  a  crime  by  natural  law  and  Christian  doctrine;  each  thereby  ascribing  the  taint 
of  heresy  to  the  other. 

'  Act  of  Congress  1850,  Sept.  9.  An  act  to  eMahlish  a  territorial  ffovernmsni  for 
Utah.  IX.  Stat.  458.  Sec.  1,  Describing  boundaries,  *'and,  when 'admitted  as  ft 
State,  the  said  Territory  or  any  portion  of  the  same  shall  be  received  into  the  UniOD 
with  or  without  slavery,  as  their  Constitution  may  preacnbe  at  the  time  of  their 
admission/'  and  declaring  power  of  Congress  to  divide  the  Territory  at  any  time. 
S-16.  Declaring  how  executive,  legislative,  and  judicial  power  shall  be  vested,   6, 
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Art.  V.  aec.  10,  limits  saflfrage  to  whites.  VL  sec.  1, 
iDIitia  gervice  so  limited.  VIIL  A  declaration  of  rights.  See. 
1,  "In  republican  governments  all  men  shoukl  he  boi-u  equally 
free  and  independent,  and  possess  certain  natural,"  &€,  3. 
Declares  freedom  of  worship  and  forbids  any  State  ecclesiasti- 
cal establislmient.*  Tliere  is  no  reference  to  slavery  or  to 
blacks, 

18B2,— J.n  act  in  rtlaiian  to  sennce.  Laws  of  1855,  ch.  17- 
Sec.  1.   "That  any  persons  coming  into  this  Territoryj  and 
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Limitfl  the  plective  franchise  to  whites.  6.  **  That  the  le/j^islati  vc  power  of  eidd  Tct- 
ritory  shall  extend  to  all  rightful  diihjects  of  leg-iMliitkui  consistent  with  the  Con- 
stitution of  the  United  States  and  the  f>roviiiron«i  of  this  act;"  contains  iMSBtrictions 
&fl  to  its  alfectiDi^  the  landed  property  of  the  United  States  ;  and  provides  that 
*'*  all  the  hiwe  passed  by  the  Legislativi*  A«serably  and  governor  shall  oe  submitted 
to  the  Congress  of  the  United  States,  and,  if  disapproved,  shall  be  null  and  of  nu 
effect**  9.  Allowing  appeals  to  the  Supreme  Court  of  the  United  Stait*!*,  i*nd  pro- 
vides for  cases  *>f  title  to  .^InTCH.  and  of  poHacssinn  of  personal  freedom.  17*  Ex- 
tends tlie  Conatitution  and  laws  of  tlie  United  ytates  uver  the  Territory  bo  far  as 
applicable. 

By  Territorial  Laws  of  1&65,  ch.  SS,  §  17,  "All  criminal  prosecntlone  slial)  be 
commeiLoed  and  carried  on  in  the  name  of  *  the  people  of  the  United  States  in  the 
TerritoFyofUtak*" 

^  The  territoria]  Legislature,  Oct.  4,  18B1,  possed  a  reeolntlon  legalizing^  the 
ordlnjances  of  the  provisional  fjovernraent  of  the  State  of  Deaeret,  pai^sed  between 
JaiL  15,  1850,  and  Feb.  12,  1851.  These  relate  princi pally  to  the  organization  of 
OOimtiefl  and  corporations.  Among  them  is  An  onlittanee  mcoroorating  the  OfiHTih 
&/  JtMtt*  Christ  of  Latttr-Datf  Saints  (Rev.  L,  of  1865,  p.  lOS).  Sec!  1.  Incorpo- 
rates  all  tJie  inhabitants  of  the  State  of  Deseret,  who  are  known  as  the  cliurch  of 
the  above  name,  mto  one  body,  with  urdimited  power  of  holding  real  and  personal 
estate,  and  to  **  establish  ordiT  and  regnlate  worship."  2.  Provides  for  the  elec- 
tion of  one  trustee  and  twelve  aesiatant  trnstees,  with  power  to  hold  a.11  the  prop- 
erty and  manage  all  affairs  of  this  church.  Sec.  3  is  a.^  follows : — '*  And  he  it  fur- 
ther ordained,  that,  as  Raid  chnrcli  holds  the  coiit*titutioiial  and  original  right,  in 
eommou  with  all  civil  and  religious  comiiiunities>  •  tt>  worship  God  according  to  the 
dictates  of  conscience;'  to  reverence  cominiiniion  agreeably  to  the  principles  of 
truth,  and  to  solemmze  marriage  compatible  with  the  revelations  of  Jesus  Clirist; 
for  the  eeeority  and  full  enjo3^nent  of  all  blessings  and  privileges  embodied  in  the 
religion  of  Jesus  Christ  free  to  all ; — it  is  also  declared,  that  said  church  does  and 
shall  possess  and  enjoy  continyaUy  the  power  and  authority,  in  and  of  itself,  to 
originate,  make,  pass,  and  establish  rufen,  regulations,  ordinances,  laws,  customs, 
ana  criterion^  for  the  g<K)d  order,  safety,  government,  conveniences,  comfort,  and 
control  of  said  ehurch,  and  for  the  putiishiuent  or  forgiveness  of  all  oHences,  rela- 
tive to  fellowship,  according  to  church  covenant* ;  that  the  pursuit  of  bliss,  and 
the  et^oytnent  of  life,  in  every  CHpacity  of  public  association  und  domestic  happi- 
ness, temporal  expansion,  or  spiritual  increase  upon  the  earth,  may  not  leffally  bo 
questioned :  provided,  however,  that  each  and  every  act  or  practice  so  est&blisned, 
or  adopted  for  law,  or  custom,  shall  relate  in  solemnities,  sacraments,  ceremonies, 
consecrations,  endowments^  tithings,  ntarriages,,  fellowsabip,  or  the  religious  duties 
of  imm  to  his  Maker;  inii^much  as  the  doctrine*,  principles,  practices,  or  perform- 
ances support  virtue,  and  increase  morality,  and  are  not  inconsistent  mth  or 
repugnant  to  the  Constitution  of  the  United  States,  or  of  this  State,  and  are  founded 
in  the  reveUtioni  of  the  Lord." 
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bringing  with  them  servants  justly  bound  to  them,  arising 
from  special  contract  or  otherwiscj  said  person  or  persons  shall 
be  entitled  to  such  service  or  labor  by  the  laws  of  this  Terri- 
tory :  Provided,  that  he  shall  file  in  the  office  of  the  probata 
court  written  and  satisfactory  evidence  that  euch  service  or 
labor  is  due/'  2,  "  That  the  probate  court  shall  receive  as  evi- 
dence any  contract  properly  attested  in  writing,  or  any  well- 
proved  agreement,  wherein  the  party  or  pax*tie3  serving  have 
received  or  are  to  receive  a  reasonable  compensation  Ibr  his, 
her,  or  their  services:  Provided,  that  no  contract  shall  bind  the 
lieirs  of  the  servant  or  servants  for  a  longer  period  than  will  sat- 
isfy the  debt  due  liis,  her,  or  their  master  or  masters.''  3.  "  That 
any  person  conveying  a  servant  or  servants,  and  his,  her,  or  their 
children,  from  any  part  of  the  United  States  or  other  coimtiy, 
ajid  shall  place  in  the  office  of  the  probate  court  the  certificate 
of  aaiy  court  of  record,  under  seal,  properly  attested,  that  he, 
she,  or  they  are  entitled  lawfully  to  the  service  of  such  servant 
or  servants,  and  his,  her,  or  their  children,  the  probate  justice 
shall  record  the  same,  and  the  master  or  mistress,  his,  her,  or 
their  heirs,  shall  be  entitled  to  the  services  of  the  said  servant  or 
servants,  unless  forfeited  as  hereinafter  provided,  if  it  shall  ap- 
pear that  sucli  servant  or  servants  came  into  the  Ten'itory  of 
their  own  free  will  and  choice,"  4,  That  if  any  master  or  mis- 
tress have  sexual  intercourse  witli  their  servants  '^  of  the  Afri- 
can race,"  tlieir  claim  sliall  be  forfeited  to  the  Commonwealth ; 
also  punished  by  fine  and  imprisonment.  5.  Duties  towards 
servants  ;  of  servants  towards  masters.  6,  Master  may  punish 
servants ;  sliall  tbrfeit  them  when  guilty  of  cruelty  or  abuse. 
7,  8.  Transfer  of  servants  to  be  made  only  before  probate  court. 
1 9.  Servants  to  be  sent  to  school. 

.  Apremnhle  and  an  a^tfor  the  further  relief  of  Inrlian 

dm)€B  and prmmera.  Laws  of  1855,  c.  24.  Kecites  the  peculiar 
I  situation  of  the  territorial  government  in  Indian  Territory ;  that 
**the  laws  of  the  United  States  in  relation  to  intercourse  with 
Indians  are  designed  for  and  only  applicable  tu  Territories  and 
countries  under  the  sole  and  exclusive  rule  and  jurisdiction  of 
the  United  States;-'  that  **from  time  immemorial  the  practice 
of  purchasing  Indian  women  and  children,  of  the  Utah  tribe  of 
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Lidiane,  by  Mexican  tradersj  lias  been  indulged  in  and  earned  on 
by  those  respective  people,  until  the  Indians  consider  it  an  al- 
lowable traffic,  and  frequently  offer  tlieir  prisoners  or  cbildren 
for  sale  f-  that  *'  it  is  a  common  jiraetice  among  these  Indians  to 
gamble  away  their  own  children  and  women  ;'*  and  that ''  one 
family  frequently  steals  the  children  and  women  of  another  fam- 
ily;" recites  the  sufferings  which  these  endure;  that  they 
are  sometimes  wantonly  killed  when  they  cannot  be  sold ;  that 
**  when  the  inhabitants  do  not  purchase  or  trade  for  those  so 
offered  for  sale,  they  are  generally  doomed  to  tlxe  most  miser- 
able existence  ;'*  that,  in  view  of  this,  it  is  **  the  duty  of  all 
humane  and  Christian  people  to  extend  to  this  degraded  and 
down-trodden  race  such  relief  as  can  be  accorded,''  etc.,  &e, ; 
that,  for  a  remedy  **  to  aaieliorate  tlieir  condition,  preserve  their 
lives,  and  redeem  them  from  a  worse  than  African  bondage,'' 
Congress  should  be  memorialized  to  provide,  and  further  should 
concur  in  this  act,  which  requires  whites  having  Lidiau  prison- 
ers to  go  before  the  probate  court,  or  the  selectmen,  and  have 
such  Indian  bound  to  them  for  a  term  not  exceeding  twenty 
years;  authorizes  the  selectmen  to  obtain  such  prisoners  and 
bind  them  out.  The  masters  are  required  to  instruct  and  be- 
comingly clothe  such  apprentices.* 


I 
I 


I  579.    Legislation  of  the  Statk  of  Oregon. 

Tlie  territory  included  in  the  State  of  Oregon  and  the  Wash- 
ington Territory  had  never  been  recognized  by  the  ITnited 
States  as  portion  either  of  Spanish  America  or  of  that  Louisiana 
which  was  acquired  from  France/  It  may  be  taken  to  have 
been  without  any  local  law  when  first  settled  by  American 
citizens* 

The  earliest  act  of  local  legislation  appears  in  three  ^* Arti- 
cles of  Compact  among  the  free  citizens  of  this  TeiTitory,''  dated 
July  5,  1845.     In  the  first  article  the  civil  and  social  rights  of 


In  eh.  64  of  tfafi  BAOie  colleeliun,  sec.  1,  what  qtifstions  of  kw  are  to  be  decided 
by  the  court, "  uid  no  wport,  decision,  or  doings  of  Any  court  ahall  be  rmd,  argued, 
died,  or  adopted  as  pfrecedenl  in  any  otlier  triar" 

*  Ante,  p.  165,  note  L    The  boundory  of  the  cuimtrv  on  the  north  waa  settled 
by  tre»ty  with  Great  BriUln,  June  16,  1846.     IX.  St.  U.  a  S69, 
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the  iubabitantg  are  declared.  Sec.  2.  Secures  habeas  corpus 
and  judicial  proceedings,  according  to  the  course  of  the  coni- 
mott  law,"  ifec-  It  16  also  declared  that  the  Indianj&  shall  not 
be  disturbed  **  in  their  property,  rights,  or  liberty,  ♦  #  * 
unless  in  just  wars  authorized  by  the  representatives  of  the 
people.- '  4.  "  Tlicre  shall  be  neither  slavery  nor  involuntary 
servitude  in  said  Territory,  othen^use  than  for  the  punishment 
of  crimes  whereof  the  party  shall  have  been  duly  convicted." 
Statutes  of  Oregon,  39. 

1848. — By  sec.  14  of  the  act  of  Congress  estabUsliing  the 
ten-itorial  government  of  Oregon,'  the  ordinance  of  17S7  is  ex- 
tended over  the  Territory,  and  ''  the  existing  laws  now  in  force 
in  the  Territory  of  Oregon,  under  the  authority  of  the  provi- 
sional government  established  l>y  the  people  thereof,"  are  recog- 
nized *'  so  far  as  not  incompatible  with  the  Constitution  of  the 
United  States  and  the  principles  and  provisions  of  this  act, 
subject  nevertheless  to  be  altered,  modified^  or  repealed  by  the 
Legislative  Assembly  of  tlie  said  Territory."  By  sec.  5,  the 
suffrage  is  limited  to  white  persons.  In  providing  for  appeals 
to  the  Supreme  Court  of  the  United  States,  no  mention  is  made 
of  eases  involving  a  title  to  slaves  or  the  possession  of  personal 
liberty,  as  in  the  acts  establishing  the  goveniments  of  Nebraska, 
Kansas,  New  Mexico,  and  Utah. 

1849|  Sept.  26.  ''An  act  to  prevent  negroes  and  7nuluttoes 
from  eommg  to  or  rending  in  Oregon,-'  Preamble :  **  Whereas, 
situated  as  the  people  of  Oregon  are,  in  the  midst  of  an  Indian 
population,  it  would  be  highly  dangerous  to  allow  free  negroes 
and  mulattoes  to  reside  in  the  Territory,  or  to  intermix  with 
the  Indians,  instilling  into  their  minds  feelings  of  hostility  to 
the  white  race."  Sec.  1*  **  Tliat  it  shall  not  be  lawful  for  any 
negro  or  mulatto  to  come  into  or  reside  within  the  limits  of  this 
Territory" — not  to  apply  to  resident  ncerroes  *tc.,  or  their  oft'- 
spring.  2.  Regulations  respecting  negroes,  drc,  arriving  in 
vessels.     6.  Powers  of  judges  and  justices  of  the  peace. 


*  IX.  St,  U,  S.  32'i.  By  8«p.  S  the  legiHlatlre  power  is  declared  to  extend  t4i 
"  all  rif^htfiil  subjf^cL^  of  Kxijiliidon  not  iiiconsistent  with  the  Cunstitution  and  Iaws 
of  tht  Cnited  States/  and  that  the  nets,  if  diftAp(>rov«d  of  by  Congreas^  sbidl  be 
null  ftnd  void. 
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1864,  Jan.  30.  The  above  repealed.  See  Stats,  of  Or. 
(1855),  p.  551.  lb.  p.  130.  Negroes,  itiulattoes,  and  iDdiaiis,  or 
persons  of  one  half  or  more  of  Lidian  blood,  in  an  action  or 
proceeding  to  wliieh  a  white  person  is  a  party,  sball  not  be 
competent  to  testily.' 

1869.^ — Confititution  of  Oregon.  In  the  name  of  the  peo- 
ple of  the  State  of  Oregon.'  Art,  L  sec.  1.  Declares  "that  all 
men,  when  they  form  a  social  compact,  are  equal  in  rights/' 
Tliere  is  no  attribution  to  all  men  of  any  natnralj  inherent,  or 
inalienable  rights.  32.  "  White  foreigners,  who  are  or  who 
may  hereafter  become  residents  of  this  State,  shall  enjoy  the 
same  rights  in  respect  to  the  possession,  enjoyment,  and  descent 
of  property  n^  native-born  citizens,  and  the  Legislative  Aesem- 
bly  shall  have  jjower  to  restrain  and  regulate  the  immigration 
to  this  State  of  persons  not  qualified  t(»  become  citizens  of  the 
United  States."  35.  ^^  There  shall  be  neither  slavery  nor  invol- 
untary servitude  in  this  State,  otherwise  than  as  a  punishment 
for  crime  whereof  tlie  party  shall  have  been  duly  convicted."* 
36.  "  No  free  negro  or  mulatto  not  residing  in  this  State  at  tlie 
time  of  the  adoption  of  tlxis  Constitution  shall  ever  come, 
reside,  or  he  within  this  State,  or  hold  any  real  estate,  or  make 
any  contract,  or  maintain  any  suit  therein,  and  the  Legislative 
Assembly  shall  provide  by  penal  laws  for  the  removal,  by  pub- 
lie  officers,  of  all  such  free  negroes  and  mulattoes,  and  for  their 
eficctual  exclusion  from  the  State,  and  for  the  punishment  of 
persons  who  shall  bring  them  into  the  State,  or  employ  or  har* 
bor  them  therein.''*  Art.  IL  (containing  seventeen  sections), 
sec.  1.  '"All  elections  shall  be  free  and  equal."  2.  Suffrage 
limited  to  white  male  citizens  of  the  LTnited  States.  6.  "  No 
negro,  Chinaman,  or  mulatto  shall  have  the  right  of  suffrage." 


I 


'  In  the  t&me  Code,  p.  '2A0,  the  jB^ovemor  ia  muthorkcd  to  surrender  fvigitiTes 
from  justice  on  demand,  d**.*. 

'  rrfltncd  by  n  eonvention  csDed  by  the  t^rritoriJil  LcgiBlatare,  and  adopted 
by  a.  Tote  of  the  (M?opIe,  Nov.  S>,  18B7 — 7,195  for,  and  ^,196  against,  its  adoptioD. 

"  Adopted  on  separate  vote;  2,645  in  favor  of  slavery,  and  7,727  against 
elHvery. 

*  Adopted  on  separate  vote;  1,081  in  favor  of  permitting  the  residence  of  free 
negroes,  and  Sp64>^  ae^inf>t  the  name.  t 
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g  580.    Legislation  of  Washington  Tkrbitoey. 

Tliis  Temtory  was  organized  in  1853,  in  the  nortliem  por- 
tion of  the  tlien-exifiting  Oregon  Territory,  the  laws  of  which 
are  continued  in  the  new  Territory  l}y  the  organic  law.^ 

1854. — In  the  Code  enacted  at  the  first  Bession  of  the 
territorial  Legislature^  no  mention  is  made  of  negroes,  or  of 
slaves  or  servants. 

185&. — An  act  amending  the  law  of  marriage  declares, 
**tliat  all  marriages  heretofore  solemnized  in  this  Territory, 
where  one  of  the  parties  to  such  marriage  shall  be  a  white  per- 
son and  the  other  possessed  of  one  fourth  or  more  negro  blood, 
or  more  than  one  half  Indian  blood,  are  hereby  declared  void," 
Ann,  Laws,  p.  33.' 


^  Act  of  Oongrofts,  March  2,  1863.  An  act  in  f4stahiUh  the  tcrrttoriid  gotf&m^ 
mrni  of  Wa^hingtm*.  X.  Hi.  U.  S.  172.  Sec.  5.  Restricta  the  elective  franchlfle  to 
whites,  6.  Declares  the  legislativo  power,  as  in  see.  6  of  the  orgiinic  law  of  Ore- 
gon Territory.  In  proTiding  for  Appeals  to  the  BoprttiKi  Court  of  the  United 
States,  no  mention  is  miM3e  of  ciises  relating  tti  elavery  or  freedom. 

"  An  act  of  1854,  relating^  to  practii  e  in  criminftl  prosecutions,  sec.  6,  author- 
iies  the  goveftior  to  surrender  fu^tives  from  justice.     Code  of  1864,  p.  102. 

The  <|ue9tion  raay  occur  to  the  reader,  whether  the  srs^unient  from  international 
ppiiiciples,  iilpeady  stated,  would  not  9upi>ort  Hlavpry  in  the  Britieh  possessions 
north  of  the  territory  of  the  United  States.  It  would  seem  that  it  should,  in  the 
ahw^nec  of  positiye  prohibition,  unless  the  operation  of  those  principles  be  re- 
stramed  in  this  instance  by  the  fact  that  those  who  first  eolonhted  the  country 
wert^  already,  in  another  place,  under  the  sovercig^n  |from  whoso  will  all  law 
prevailinjf  in  the  Territory  colonized  tnust  derive  its  authority,  an;d  will  therefore 
carry  wiui  them  as  n  personal  law  the  law  of  their  former  domicil,  so  far  as  appli- 
Ciible  to  their  new  si  tuition.  Tiiis  Ifiw  will  be  the  common  law  of  Eni^laDd,  whicli 
may  thereby  acquire  a  territf»rial  extent  in  these  places,  as  it  formerly  ac<juirefl 
territorinl  extent  in  the  colonics  on  the  Athmtic  coa^t  at  their  iiret  Bcttlcment, 
(Attte,  Yo],  L  pp.  118,  197.)  This  hiw,  a,«^  now  ctmtaining  a  universal  attribution 
of  personal  liberty,  would  probably  be  held  to  prevent,  tlie  recognition  of  involun- 
tapy  servitude.     (Ante,  Vol.  I.  p,  «77.) 

At  the  time  of  printing  these  pageSi  bills  for  the  oTganiRatiou  of  Colorado  Ter- 
rit^iry,  west  of  Kansas ;  Daeotfth  Territory,  in  the  district  lyinip  north  and  west  of 
Mitmesota;  and  Nevad*  Territory,  in  the  western  part  of  Utah  Territory,  includ- 
ing tJh©  Washoe  River  mining  region, — are  reported  to  have  been  Pigned  by  the 
President,  March  a,  1861.  It  is  ssid  that  nothing  in  relation  to  slavery  is  con- 
tained in  an}^  of  theiw^  bills. 

In  conuection  with  the  legislation  of  Texas  given  in  preceding  pagcs^  it  is  to  be 
not«d  that  a  *'  Secession  Ordinance"  is  reported  to  have  been  ratified  on  &  popu- 
la  r  Tote. 


CHAPTER  XX. 


OF  THE   CONDITIONS   rXDER   WHICH    PRIVATE    INTERNATIONAL   LAW 
MAY    EXIST   IN   TIIE    UNITED   STATES. 


§  681.  It  was  before  shown  that  private  international  law 
is  fonnded  upon  tlie  doctrine,  that  while  every  pergon  resident 
or  present  within  the  territorial  limits  of  any  political  State  is 
necesBarily  subject  to  its  mnnicipal  (national)  law,  yet  the 
relations  of  persons  antecedently  subject  to  soine  other  juris- 
diction, either  aa  nativOj  domiciled,  or  temporary  subjects,  will, 
within  the  jurisdiction  of  any  one  State,  be  regarded  by  its 
judicial  tribunale  as  being,  in  some  degree,  exempt  from  the 
control  of  its  own  municipal  (internal)  law.  It  has  been  seen 
that  the  extent  of  this  exemption,  and  of  a  corresponding  allow- 
ance of  some  nile  of  foreign  origin  to  determine  the  rights  and 
duties  in  which  those  relations  may  consist,  is  judicially  ascer- 
tained by  maxims  which  the  State  itself  may  have  Banctioned 
from  it§  own  views  of  international  obligation  and  a  sense  of 
the  duties  of  independent  States  towards  each  other  and  towards 
private  persons ;  and  the  judicial  application  of  these  maxims 
may  accord  with  the  juridical  practice  of  all  civilized  nations. 
But  it  is  still  to  be  remembered  that  these  maxims  have,  with- 
in the  jurisdiction  of  that  State,  juridical  authority  and  judi- 
cial recognition  solely  because  they  are  there  made  imperative 
by  the  same  sovereign  power  which  is  the  source  of  that  mu- 
nicipal (internal)  law  whose  extent  they  are  said  to  modify. 
These  maxims  or  principles  may  properly  be  distinguished 
from  the  municipal  (internal)  law,  and  be  called  international 
law,  because  they  determine,  in  a  sense,  the  relative  operation 
of  the  municipal  laws  of  different  nations.     But  they  are  not 
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lawj  in  the  strict  sense  of  the  word,  independentljr  of  the 
aathoritj  of  the  municipal  (national)  law  of  the  State  in  which 
they  are  applied*  Thev  could  not  be  judicially  used  to  deter- 
mine rights  and  duties  of  prirate  persons,  irrespectively  of  the 
will  of  that  political  jiower  which  the  tribunal  recognised  as 
the  source  of  the  municipal  (internal)  law.  This  is  a  neceesaiy 
consequence  of  the  doctrine,  that  the  authority  of  each  politi- 
cal State  or  nation  is  independent  of  any  exterior  rale/ 

§  582.  Since  the  relation  of  persons  to  things,  and  of  persons 
to  other  persons  in  respect  to  things,  is  necessarily  contem- 
plated in  every  department  of  positive  law,  the  distinction 
between  persons  and  things  necessarily  enters  into  interna- 
tional law.  But^  since  personal  freedom  and  the  posseeeiosi  of 
individual  rights  are  here  principally  eonsiderei  the  distiiic- 
tion  will  be  noticed  as  a  topic  of  this  division  of  the  law  only 
in  determining  the  international  extent  of  a  discrimination 
of  natural  persons,  as  being  either  legal  persons  or  objects  of 
property. 

§  583.  The  territorial  and  personal  extent  of  all  private  law» 
or  all  law  which  may  affect  the  condition  or  rights  of  any 
natural  person,  within  the  geographical  limits  of  the  United 
States,  depends  upon  the  public  and  political  law  of  their  ex- 
istence; that  is,  upon  the  actual  distribution  of  sovereign 
power  between  the  several  States  and  the  national  government. 
As  a  consequence  of  such  distribution,  there  is  in  each  of  the 
States  a  separate  and  distinct  part  of  the  municipal  law  rest- 
ing on  the  share  of  sovereign  poWer  separately  and  locally 
held  by  the  people  of  that  State,  and  a  co-existent  part  resting 
on  the  authority  of  the  United  States  held  by  the  nationid 
government,  and  having  national  extent.*    Therefore,  whDe 


'  See  Uie  teeoiid  cbspter  of  this  work. 

*  Aceording  to  Mr.  CAUioiin'B  theory,  both  Iswf,  in  mi j  ofie  State,  real  nlt]- 

imtelj  npon  one  and  the  eame  poUUcal  authority,  i\  e.,  the  people  of  the  Statft; 

tHicy  ire  seTemlly  admioistenH]  by  different  ^orernments,  each  eqiially  the  a^nl 

of  tilAt  people.     1  Calhoun's  Works.  167.  16^.     Incidental  to  this  theory  U  the 

[  docioriae  that  the  State  may,  at  it*  discretion,  rt-voke  the  powers  mnted  to  the 

*  BfltUMud  goTemmeiit  aa  its  ageiit  or  Attorney,  thereby  abj»olring  aU  prir«t«  pcr- 

^  toils  wHhIn  its  limits  from  any  atUffianf*  which  they' coo] d  befure  bare  been  said 

to  OiM  to  that  government,  and,  of  eonseqaence,  tuakins:  frfaiton.  against  it  impossible 

wllhin  f och  State ;  while  any  who  may  therein  a&aume  to  act  under  the  aothority 


EFFECT  OF   DOMIOIL. 


eacli  pei'son  witbin  the  limits  of  the  United  States  remains 
everywhere  under  the  same  national  law,  he  is  always  also 
under  some  particular  or  local  subjection  to  a  law  proceeding 
from  a  State  or  a  local  authority.  And  this  may  be  said  of 
persons  in  the  Territories  of  the  United  States,  since  the  laws 
having  a  particular  or  local  extent  therein  are,  in  this  rela- 
tion, of  the  same  nature  and  extent  as  State  laws,  whether 
they  proceetl  from  the  powers  held  by  Congress,  or  by  the  na- 
tional government,  in  respect  to  the  Territories,  or  from  gome 
other  possessors  of  legislative  power, 

§  584-.  The  distinctions  of  domicil  and  alienage  arise  from  the 
division  of  organized  civil  society  into  separate  political  com- 
munities, and  from  tlie  possibility  of  a  relation  bet^^een  those 
communities,  in  respect  to  the  operation  of  the  laws  proceeding 
from  the  political  and  civil  power  which  they  severally  possess 
over  private  persons  recognized  as  their  subjects,  under  that 
condition  of  things  herein  called  the  natural  or  necessary 
law  of  nations,' 

The  recognition  of  tlie«e  distinctions,  and  of  persons  whose 
legal  relations  vary  according  to  the  greater  or  less  extent  of 
the  laws  of  their  respective  doraicils  and  those  of  other  juris- 
dictions to  which  they  are  or  may  have  been  actually  subject, 
is  that  wherein  private  inter uational  law  consists.*  Now, 
since  the  powers  reserved  to  the  States,  severally,  as  well  as 
those  delegated  to  the  national  government,  are  sovereign  in 
their  nature  and  mode  of  action,  though  neither  of  the  two 
depositaries  of  power  possesses  separately  the  whole  sum  of 
the  sovereign  power  incident  to  a  national  existence,^  there  may 
be  a  discrimination  of  persons  with  reference  to  the  personal 
extent  of  the  laws  proceeding  from  these  several  sources. 
Persons  subject  to  both  or  to  either  of  these  depositaries  of 
power  may  be  recognized  as  differently  affected  by  the 
law  proceeding  from  either,  accordingly  as  they  may  or  may 


of  ihtX  government,  aa  decLured  by  the  Conrtitution  of  the  United  Statci,  bccjome 
either  traitor*  to  the  State,  or  itfl  public  enemieit,  accordinej  as  tliey  may  be  domi- 
ciled inhftbitants  of  the  State  or  of  some  other  part  of  the  United  States.  The 
"  seeesftioiiB"  of  the  present  winter  of  ISOO^fil  are  only  the  practicAl  aseertion  of 
tlie  doctrine  and  its  eoneeqnenccB. 

»  Ante,  §§  49,  64.  '  Anit,  §  66.  »  Ante,  §  346. 
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have  been  before  subject  to  the  law  of  Bome  other  jurU- 
.  diction.  By  this  recognition  there  will  arifie,  under  the  jorift- 
^ diction  of  each  of  these  sources  of  municipal  (internal)  law, 
co*existent  private  international  law,  and  the  distinctions 
kof  domicil  and  alienage  will  exi&t  in  reference  either  to  the 
I  national  law  of  the  United  States,  or  to  the  laws  of  8ome  one 
State,  or  to  both  at  the  same  time. 

Thus,  in  every  portion   of  the  dominion  of  the  United 
States  there  may  be  aliens  who  are  such  in  reference  to  the 
laws  of  every  State  and  to  the  national  law.    These,  accord- 
ing  to  previous  definition,  adopted  for  the  sake  of  brevity  of 
expression  in  distinguishing'  alien  persons,  are  herein  termed 
fore^fn  aliens.     So  there  may  be  those  who  are  aliens  in  refer- 
|:ence   only  to  some  State  or  local  jurisdiction  and  its  local 
^law6,  being  native-bom    or    naturalized   inliabitants  of  the 
j  United  States  having  a  domicil,  in  some  other  State  or  local 
Hurisdiction,  with  reference  not  only  to  the  dominion  of  the 
J  State,  but  also  to  that  of  the  United  States,  who  therefore 
^are  not  aliens  in  respect  to  the' national  law  when  found 
Fin  other  parts  of  the  United  States.    Such  persons  are  herein 
designated  domestic  aliens/    ITiis  domestic  alienage,  or  alien- 
age existing  only  in  respect  to  the  local  law  of  a  State,  is 
similar  to  that  which  existed  during  the  colonial  period  in  the 
case  of  British  subjects  towards  the  several  jurisdictions  of 
the  British  empire  other  than  that  of  their  particular  domicil. 
Though  now,  or  as  it  exists  under  the  present  political  Consti- 
tution of  the  United  States,  it  is  even  more  distinct  and  defin- 
ite than  before;  since  the   powers  now  held  by  the  Stat^ 
separately  are,  by  the  public  law  of  the  United  States,  inde- 
pendent of  any  control  or  overruling  authority  similar  to  that 
claimed  by   the   imperial   government   during    tlie   colonial 
period.' 

§  585.  According  to  previous  definition,  the  personal  extent 
of  the  national  and  local  municipal  laws  of  the  United  States 
will  depend  chiefly  upon  the  distinctions  of  domicil  and  alien- 
age  in  reference  to  the  several  jurisdictions  existing  in  the 


'  Anti,  gg  383-388. 


">  AfU€,  §  436. 
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United  States*.  Yet,  since  eren  the  domiciled  inhabitants  of 
any  State  or  country  may  sometimes  be  regarded  therein  as 
sustaining  obligations  or  having  rights  which  arise  out  of  a 
previous  temporary  euhjection  to  the  law  of  a  foreign  jurisdie- 
tion,  the  private  international  law  may  to  a  certain  degree  be 
regarded  as  affecting  the  relations  of  ftucli  persons,  even  when 
they  have  returned  to  thvir  fonwi  domicilii,  &nd  it  will  l>e 
necessary  hereinafter  to  consider  such  a  possible  application 
of  private  international  law  to  the  condition  or  status  of  pri- 
vate persons  within  the  United  States.  But,  though  it  is  a 
mere  subjection  of  private  pei'sons  to  different  jurisdictions  at 
different  times  wliich  gives  rise  to  tbe  widest  application  of 
private  international  law  (conflict  of  laws),  yet  it  is  the  dis- 
tinction of  pemons  as  having  or  not  having  a  domicil  in  re- 
spect to  various  laws  which  gives  rise  to  the  most  palpable  and 
striking  manifestations  of  a  private  international  law  as  con- 
trasted with  the  municipal  (internal)  law.*  It  is  this  distinc- 
tion whielijin  this  and  the  succeeding  cliapters,  will  be  mainly 
noticed,  in  reference  to  the  several  jurisdictions  existing  in 
the  United  States  and  the  international  or  ^/wa^*-intemational 
law  applying  to  the  two  classes  of  aliens  above  distinguished. 

§  5^16.  The  private  international  law  is  lierein  to  be  con- 
sidered With  reference  to  each  of  the  depositaries  of  sovereign 
power  recognized  in  the  Constitution,  according  to  the  authority 
wliich  each  may  have,  under  it,  to  limit,  or  to  refuse  to  limit, 
tbe  municipal  (intenial)  law  proceeding  from  itself,  l»y  the 
admission  of  tho  effect  of  laws  of  other  jurisdictions,  and,  in 
so  doing,  to  allow  or  disallow  the  existence  and  obligation  of 
international  private  law.*  Tlierefore,  to  ascertain  the  exist- 
ing private  international  law  affecting  the  condition  or  status 
of  aliens  of  either  class,  it  is  neccRsary  to  consider — 

1.  Tlie  distribution  or  location  of  power  to  affect  tbe  rigbts 
and  obligations  of  private  persons  by  the  creation  of  muni- 
cipal (internal)  law;  which  power  is  either  in  the  United  States 
and  the  national  goveminent  as  their  representative,  or  in  the 
States  severallv- 


'  Ant4,  §  54. 


» Anu,  §  a83. 
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2.  The  actual  modification  of  the  munieipal  (internal)  laws 
proceeding  from  those  several  sources  of  law,  hy  the  interpa- 
tional  law,  as  it  has  been  received  or  allowed  by  each  of  those 
fionrces. 

But  since  the  Constitntion  of  the  United  States  is  both 
public  and  private  law,  and,  by  the  same  words,  evidences  the 
distribution  or  investiture  of  political  power  and  promn^atae 
rules  of  action  creating  various  rights  and  duties  for  private 
persons,  as  has  been  shown  in  another  place,^  it  will  be  impos- 
sible to  consider  either  of  the  two  lieads  above  designated 
w^ithout  a  partial  examination  of  the  other.  This  necessity 
will  be  more  definitely  explained  in  the  tbllowing  sections, 

§  587.  In  the  statement  of  the  distribution  of  sovereign  pow- 
ers under  the  Constitution  and  in  the  exposition  of  the  national 
municipal  law  in  reference  to  freedom  and  its  contraries,  it  was 
diown  that  tlie  power  over  absolute  or  individual  rights  and 
over  those  relative  riglits  which  are  most  essential  in  determin- 
ing personal  condition  or  status  is  fi>uud  in  tlie  several  States, 
existing  as  separate  political  organizations,''  Therefore,  the 
status  or  condition  of  all  private  persons,  both  of  native-bom 
or  domiciled  persons  and  of  those  who  arc  alien  by  birth  or 
domicil,  would,  within  each  State,  be  determined  by  the  State 
powers  and  the  coercive  rule  proceeding  from  them  ;  and  the 
law  of  each  State,  tlius  formed,  will  be  either  municipal  (in- 
ternal) or  international  law,  according  to  its  personal  applica- 
tion to  one  or  the  other  of  these  two  classes  of  persons.  The 
municipal  (internal)  law  will  be  that  which  applies  to  persons 
as  the  domiciled  inhabitants  of  the  State,  with  no  reference  to 
any  anterior  subjection  to  the  law  of  other  jurisdictions.  Tlie 
international  law  will  be  that  which  applies  to  persons  in  ref- 
erence to  a  former  subjection  to  some  other  dominion ;  whether 
those  persons  have  a  domicil  in  the  State  (the  forum  of  jurisdic- 
tion) or  a  domicil  elsewhere,  either  in  a  foreign  country  (foreign 
aliens)  or  in  another  State  or  several  jurisdiction  of  the  United 
States  (domestic  aliens). 

g  588.  But  it  will  be  remembered  that  the  rule  determining 
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in  any  state  t!ie  condition  of  persons  formerly  subject  to  otLer 
jurisdictions  must,  for  tLe  state  itself  as  a  political  person,  be 
international  law  in  tlie  imperfect  sense,  only,  of  tbe  word  law} 
for  it  can  only  be  that  state's  own  acceptation  of  interna- 
tional obligations  and  rights.  In  other  words,  it  will  not  be 
law  in  the  strict  sense  except  as  identified,  in  respect  to  its 
anthority,  with  the  municipal  law  of  the  state. 

Tliis  must  be  the  charncter  of  whatever  rule  having  an  in- 
ternational eflect  or  operation  on  private  persona  in  any  State 
of  the  United  States  may  also  be  properly  denominated  inter- 
national law — ii'  the  term  is  to  be  understood  in  the  strict  sense. 
%  58i).  But  an  exception  may  have  been  made  by  the  Consti- 
tution of  the  United  States  to  the  exercise  of  the  State  or  local 
power  (reserved  powers)  in  reference  to  persons  anteriorly  sub- 
ject toother  jurisdictions,  that  is,  persons  who  in  respect  to  the 
State  or  juriisdictiou  are  either  aliens,  as  before  described,  or 
persona  who,  while  domiciled  therein,  have  been  temporarily 
subject  to  other  jurisdictions;  and  some  rule,  liavingthe  effect 
or  operation  of  international  law  by  affecting  such  persons, 
may  have  been  established  by  the  Constitution;  or  power  may 
have  been  granted  to  Congress  to  establish  such  a  law* 

Such  provisions  in  the  Constitution  or  the  laws  of  Congress 
based  upon  such  power  would  be  identified  in  respect  to  their 
smiTce  and  authm^fy  with  the  national  niuniei]>al  law;  thiuigh 
in  reference  to  the  State  or  loeul  jurisdiction  and  as  modifying 
the  extent  of  tlie  law  derived  from  the  State  or  local  anthority 
they  might  be  properly  considered  an  international  law  for 
those  States  or  jurisdictions. 

§  590.  It  is  here  supposed  that  such  provisions  in  the  Consti- 
tution or  statutes  of  Congress  niight  be  so  framed  that  they 
would  apply,  not  only  to  the  organized  States  of  the  Union,  but 
also  to  the  Territories  and  the  District  of  Cohinibia  as  jurisdic- 
tions havingj  like  the  States,  a  local  law.  It  will  herein  for 
the  present  be  assumed  that,  if  in  such  provisions  the  term 
Stats  is  alone  employed,  it  may  still  perhaps  be  construed  to 
include  a  Territory  or  the  District  of  Columbia ;  and  in  the  re- 
mainder of  this  cliapter,  when  the  term  State  is  used,  it  will 
be  understood  as  having,  possibly j  in  tliis  connection,  that  ex- 
voL,  n. — 15 
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tended  meaning,  o?  as  being  equivalent  to  the  words — SMs  or 
other  jurUdlction  whieh^  like  each  of  ths  Staim^  has  a  mmsnd 
local  law.' 

§  591.  If  sncb  const! tntional  provisions  and  dtatntes  of  Oon- 
grei^  should,  like  other  portiong  of  the  national  municipal  law, 
be  taken  to  act  imperativelv  on  all  persons  within  the  juriedic- 
tion  of  the  United  States,  irrespectively  of  the  share  of  sover- 
eign powers  belonging  to  each  State  severall v  and  withont  the 
intervention  or  juridical  action  of  the  States  exercised  by  each 
within  its  own  jurii^diction,  they  would  hare  a  different  charac- 
ter and  authority,  in  respect  to  the  jurisdiction  of  any  State, 
from  international  law  as  ordinarily  existing  between  independ- 
ent nationalities,  then  being  law  in  an  imperfect  sense  only, 
and  acting  on  private  persons  within  any  state  or  national 
domain  by  its  own  sovereign  allowance  or  acceptation. 

On  the  supposition  above  stated,  these  provisions  and  stat- 
utes would  not  depend  for  their  international  effect  upon  the 
will  of  the  li:>cal  dominion,  the  extent  of  whose  municipal  law 
they  should  limit  or  control. 

§  592.  According  to  the  view  of  the  nature  of  the  Constitu- 
tion  which  has  herein  been  taken,  ev^ery  provision  contained  in 
it  which  declares  the  rights  and  obligations  of  private  persons 
(whether  it  operates  as  internal  or  as  international  law)  is  to 
Imj  regarded  as  of  itself  sufficient  to  give  legal  existence  to 
those  rights  and  obligations  in  the  relation  which  they  consti- 
tute. 

If,  on  the  contrary,  the  Constitution  is  to  be  considered  the 
formulary  of  a  federal  compact  between  States,  each  originally 
and  severally  possoj^si ng  all  the  attributes  of  a  sovereign  na- 
tion ;  if  it  now  operates  in  each  State  of  the  Union  only  by 
being  identified  with  the  continuing  will  of  that  State  or  of 
the  people  thereof  as  a  several  independent  sovereignty;  if  it 
is  always  subordinate  to  and  dependent  on  that  will  for  its  co- 
ercive effect  on  private  persons, — ^then  it  would  seem  tliat  all 
its  provisions  have  the  character  of  public  international  law 
only,  and  that  the  relations  of  private  persons  are  not  affected 


•  AjO^,  Vol,  I.  pp.  433.  434. 
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by  any  of  its  claiiseB,  otberwiee  than  as  tliey  might  be  by  or- 
dinary international  treaties  or  compacts/ 

§  693.  If,  as  some  have  maintained,  the  constitutional  provi- 
fiions  the  object  of  which  is  to  secure  within  the  jurifidiction  of 
the  several  States  rights  and  obligations  of  private  persons,  with 
reference  to  tlieir  previous  f^ubjeetion  to  the  laws  of  other  ju- 
risdictions, were  intended  to  act  on  the  States  themselves  as 
political  persons  and  to  create  a  relation  in  which  they,<LS  snch 
persons,  should  be  the  subjects  of  a  right  or  of  a  duty,  these 
provisions  would  have  the  force  of  pnblie  international  law 
only,  even  thongli  the  legal  relations  of  private  jierFons  may 
be  involved  in  the  maintenance  of  such  right  and  the  loilfilh 
nient  of  sncli  duty.  Or,  whether  such  provisions  would  of 
themselves  act  on  private  persons  and  be  classed  as  private  in- 
ternational law^ — would  depend  on  the  qucsHon,  whether,  while 
acting  on  the  States  as  their  subjects,  the  Constitution  liad  pro- 
vided means  for  making  them  coercive  independently  of  tlie 
action  of  the  several  States,  or  had  left  their  effect  upon  private 
persons  to  depend,  in  each  State,  upon  tlie  action  of  the  State 
power.  In  the  latter  ease,  these  provisions  would  not  be  law 
in  the  strict  sense,  and  they  could  acquire  the  force  of  positive 
law  only  by  means  of  some  juridical  action  on  the  part  of  Hie 
State,  by  which  they  should  become  ]iait  of  that  international 
law  which  in  each  State  is,  in  its  authority  over  private  per- 
sons, identified  with  the  municipal  or  local  law  of  the  State, 
If,  on  the  contrary,  a  power  had  been  vested  by  the  Constitn- 
tion  in  the  government  of  the  United  States  to  enforce  the  duty 
and  sustain  the  rights  eompreljended  in  that  international  rela- 
tion by  acting  either  on  the  States  or  their  governments  as  po- 
litical persons,  or  on  natural  persona  witliin  their  territorial 
limits,  these  provisions  would  of  themselves  create  legal  rela- 
tions. In  this  case,  at  least  after  the  rights  and  obligations  of 
private  persons  which  are  involved  in  the  relation  had  been 
declared  by  the  legislative  action  of  the  national  government, 
they  would  have  the  same  force  and  effect  as  private  law  which 


'  See  this  lUuiitrAted,  1  Calhonn*fi  Worka,  pp,  206-212. 
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woiili]  belong  to  the  coostitmtmiml  pnmsioiui  mod 
Catigress  fic^eribed  in  m  former  section/ 

S  5M.  Bat  tboagh,  aeeording  to  the  Tiew  herein  taken,  tlie 
clmotfes  in  tlie  Conatitatioii  haring  diii  intesiimtuniAl  or  fmmsi' 
intematioiuil  chauraeter  are  limltalione  of  the  powers  of  l&e 
Stat€S^  in  respect  to  ^me  relatione  of  prirate  persooftitliej  n- 
seinUe  other  eUuses  which  contain  restrictioiis  on  the  States* 
and  olhers  whicEf  according  to  their  spectfie  lenor,  dd^ate 
power  to  the  national  goTenmieBt,  in  b«ii^  the  eridaaee  of 
the  "^residoarr'^  powers  of  tlie  Slateain  faferaace  to  other  rri^ 
tioQSw*  These  clanses  recognize  the  ^ct,  that  there  are  certain 
powaraof  soYereigTitT  rested  in  the  States  wUdi,  ezeqit  ms  hr 
ihaae  elaosce  limited^  are  exere»ed  tBdependentlj  and  affect 
Am  condition  and  relatione  of  all  persons  within  each  State  ms 
hj  iti?  own  local  law.  They  therefore  recognise  or  are  consist' 
ent  with  the  existence  of  sk  tme  Intemational  priTate  law 
Tietween  the  aereral  States/ 

^  595.  If  among  the  proin^ions  of  the  ConatilatiiMi  thmt 
weie  anj  doelaring  the  rights  and  obligations  of  private  per- 
aetia  wilhiii  tike  limits  of  the  United  States^  with  referaaee  tD 
their  anterior  subjection  to  the  laws  of  foreign  jorkdictiona)  or 
anj  prescribing  mles  for  the  action  of  the  natmial  government 
in  relatione  existing  between  the  States^  tottted  and  sereral, 
and  foreign  nations^  snch  proTiaioiia  would  be  a  law  in  the 
itiiet  aeoae  for  that  gorermnent  and  tot  the  '  -  %jr 

hei^c  ideatified  in  respect  to  source  and  ^  he 

eatiooal  oinBieipal  law^  thongh  affectiDg  theintematioiial  rda- 
lioaa  et  Ae  Unr    ^  -   ^»  aa  a  distineljttfiriictioo  wokemg  the 

ftnilf  of  aalkm-      ,  ther  woold  not  he  hindin|p  oa  Ae  ahi* 

xaately  flovere^n  nation,  aa  iaw^  in  the  strict  senae^  howerer 
aeazljr  thqr  might  coiaeide  with  the  general  intematioikal 
usage  of  otiier  nacione^  since  within  the  territorr  of  the  Cnited 
Stales^  regarded  as  a  single  political  state,  ther  would  hare  aa- 
Uuirity  onljr  by  the  national  will.  They  would  only  be  the 
national  reception  of  intemational  right  and  daty^  and  be 
liable  to  change  by  the  same  power,  irrespectively  of  the  will 
of  any  external  source  of  positive  law/ 
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§  590.  So  far  as  the  relations  of  foreign  alien  pej'soiis  are 
not  ftxcd  by  any  provisions  of  the  Constitntion,  the  private  in- 
ternational law  determines  their  condition  nndcr  the  national 
or  the  State  jnriijdiction  respective! y,  only  through  its  recogui- 
tion  and  allowance  by  the  goveminent  of  the  United  States  or 
by  the  several  States  individnally  ;  according  to  the  nature  of 
the  power  held  by  that  government  or  by  each  several  State, 
within  their  respective  jurisdictions,  over  the  relatione  <  f  pri- 
vate persona  without  reference  to  the  distinctions  of  domicil 
and  alienage* 

Wherein  the  relations  of  domestic  aliens  are  undeterminal 
by  the  Constitution  or  by  the  legislation  of  Congress  under  it, 
the  operation  of  the  respective  local  laws  of  the  State  of  their 
domicil  and  of  the  State  forum  in  which  they  may  be  found  is 
also  determined,  in  the  latter,  by  international  law  only  as  it 
may  be  received  and  allowed  by  the  source  of  the  municipal 
(local)  law  therein ;  the  several  States  being  in  this  respect  like 
independent  nationalities. 

§597.  This  internation^  allowance  maybe  regulated  by 
positive  legislation  proceeding  from  the  source  of  the  nmnieipal 
(internal)  law  of  the  jurisdiction  in  which  the  alien,  or  person 
anteriorly  subject  to  another  jurisdiction,  is  found.  But  beside-*^, 
according  to  what  has  been  said  in  earlier  chapters  respecting 
the  nature  of  private  iatemational  law,  there  arc  rules  for  the 
international  allowance  and  application  of  dilTerent  nmnieipal 
laws  to  persons  known  as  aliens  or  persons  thus  beiure  subject 
to  other  jurisdictions,  which,  though  not  derived  from  positive 
legislation,  may  be  judicially  recognized  as  authuritative  in 
making  such  allowance  and  application  ;  rules  which  are  dis- 
tiugnished  in  their  personal  extent  from  the  nmnieipal  (inter- 
nal)  law  of  the  jurisdiction  in  which  they  are  applied,  though 
identified  with  it  in  authority  and  always  subject  to  moditica- 
tion  by  legislation  proceeding  from  the  political  source  of  that 
municipal  law.' 

§  598.  The  judicial  allowance  of  any  rules  or  maxims  to  have 
international  effect  in  any  particular  case  where  specific  legis- 
lation does  not  apply,  is  to  be  settled  by  the  following  consid- 
erations. 

•  Ante,  §  122. 
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The  [irinciple,  already  stated,  in  regard  to  the  coDtintianee 
of  the  lawH  prevailing  territorially  in  any  dominion  upon  a 
change  in  the  invefttiture  of  sovereigo  power  over  it,^  extends 
to  Uie  recognition  of  rules  formerly  received  wathin  that  do- 
minion  for  internationnl  law,  as  it  does  to  the  recognition  of 
the  former  iminicipal  (internal)  law,  with  the  same  exceptioii 
in  regard  to  laws  conflicting  with  the  existence  or  political 
conditions  of  the  new  suvereignty.  "Whatever  therefore  had 
heen  ixsceived  as*  a  rule  of  international  intercourse  for  the 
colonies  remained  and  had  the  same  effect  as  private  intema- 
ttonai  law  for  the  new  States;  modified  in  itg  application  to 
private  persons  by  tlie  fact  that  Great  Britain  and  the  residue 
of  the  British  empire  had  become  a  foreign  dominion  in  all 
respects. 

This  internHtional  law  would  afterwards  be  liable  to  change 
in  its  various  applications  according  to  the  distribution  of  sover- 
©igu  power  among  the  now  States,  still  continuing  parts  of 
one  nation  by  their  public  law.*  This  distribution  has  occa- 
sioned the  distinction  of  a  national  hmnicipal  law  and  the  local 
laws  of  tlio  Stattss,  and  a  discrinuuation  of  persons  as  foreig:it 
and  domestie  aliens.'  Until  changed  by  positive  b  *  "  n; 
then,  the  general  principles  already  stated  in  the  _  .ai 
description  of  tbo  colonial  law  will  determine  the  ejcteitt  of 
these  difter^nt  laws  in  respect  to  persons  before  subject  to 
other  jurisdictions*  They  will  be  judicially  taken  to  determ- 
ine the  extent  of  the  national  nmnicipal  (internal)  law  and  ot 
the  State  municipal  (internal)  law  to  foreign  aliens,  and  the 
alhiwaniH*,  as  to  them,  of  the  effects  of  foreign  laws.  They 
will  ill  like  mauuer  be  taken  to  determine  the  extent  of  the 
local  municipal  (internal)  laws  of  the  several  States  to  domestic 
aliens  and  the  allowance,  as  to  them^  of  the  effect  of  the  laws 
iif  their  domicih  These  general  principles,  illustrated  in  tlie 
customary  juri^^pnidence  of  the  colonies^  together  with  the 
con*titutii»ual  provis^ions  and  the  legislation  of  Coogreas  and 
mI'  ttie  aicveral  Statt^,  having  either  international  or  fmam- 
iut^ualional  effect,  will  therefore  constitute  the  private  ioter- 
uational  law  of  tlie  United  States.    These  will  be  the  law 
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applicable  by  judicial  tribimale,  either  thofec  of  tbe  natioDal 
government  or  those  of  the  several  States  accoTding  to  thu 
constitutional  distribution  of  eovereign  powers  between  that 
governnient  and  the  States,  in  determining  the  rights  and  obli- 
gations of  persons  in  reference  to  anterior  sulijection  to  other 
jurisdictions,  including  the  condition  or  status  of  tliose  who  are 
aliens  either  to  the  United  States  or  to  some  one  of  the  several 
States, 

§  599.  According  to  the  various  extent  of  the  powers  held 
by  the  national  government  and  the  States  this  international 
law  will  be  eitber  national  or  local  law* 

But  in  its  application  to  persons  it  may  also  be  distinguished 
as  either  domestic  internalwnal  lav)  or  foreign  internaii&nal 
laio.  The  priority  in  exposition  of  one  or  the  other  of  these 
portions  of  the  international  law  is  detenu  in  ed  by  the  follow- 
ing considerations. 

In  tbe  exposition  of  tlie  fundamental  principle  of  interna- 
tional law  determining  the  judicial  allowance  or  diea)!owance 
(irrespective  of  legislation  having  international  efieet)  of 
rights  and  obligations  of  private  pei-sons  created  by  the  laws 
6f  jurisdictions  to  which  they  have  anteriorly  been  subject,  it 
was  shown  tliat  the  presumptive  maintenance  of  relations 
created  by  the  foreign  law,  which  was  tlicre  stated,  will  be 
controlled  by  whatever  principles  of  tbe  local  law  may  he  of 
universal  personal  extent,  or  may  attribute  rights  or  obliga- 
tions to  all  persons  within  the  tbrum  of  jurisdiction  and  being 
in  certain  circumstances  of  natural  condition.* 

From  this  it  appears^  that,  in  the  judicial  determination  of 
private  intemationBl  law,  the  existence  of  a  Ineal  or  internal 
law  must  be  presupposed  ;•  and  therefore  that,  in  the  order  of 
historical  development,  the  exposition  of  the  internal  law  of  a 
country  precedes  tliat  of  the  international  law^  as  therein  re- 
ceived. 

To  whatever  extent  the  State  tribunals  may  determine  the 
rights  and  obligations  of  foreign  or  domestic  aliens,  under  cus- 
tomary private  international  law,  they  must  neccsi^arily  dis- 

*  jljKtf,  §  88. 

^  That  18,  in  every  fortim  whcTcln  Inw  is  known  iis  b«Ting  lind  tt^rritoiial  ex- 
tent.  The  exci^ptiaml  case  of  countriea  not  lefore  inhflbited  iy  jfctttifuitnt  tivil' 
iz(id  cummumtiea  line  been  repeatedly  noticed  in  tbe  historical  \>btU  i>f  tliis  work. 
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criminate  such  principleg  of  the  local  or  internal  law  of  ihc 
State  as  have  universal  personal  extent  in  and  for  its  Beveral 

jurisdiction. 

Soj  too,  in  determining  the  rights  and  obligationB  of  foreign 
aliens  under  customary  private  international  law,  it  will  be 
necessary  for  the  national  judiciary  in  like  manner  to  discrim- 
inate whatever  principles  contained  in  the  national  municipal 
(internal)  law  may  have  this  universal  extent. 

The  law  which,  in  the  several  States,  determines  the  status 
of  domestic  aliens,  and  which  is  herein  designated  domestic 
International  luw^  is  a  portion  of  the  municipal  (internal)  law 
of  the  United  States  regarded  as  a  single  integral  state  in  the 
tfamily  of  nations.    It  is,  in  its  authority,  identified  either  with 
^the  national  law  or  with  the  local  law  of  a  State,     Hence,  in 
^'Order  to  know  what  principles  have  that  universal  personal  ex- 
Itent  under  the  national  jurisdiction  which  will  limit  the  recog- 
^nition,  by  the  national  tribunals,  of  rights  and  obligations 
Fereated  by  foreign  laws,  it  is  necessary  to  examine  first  this 
domestic  international  law,  so  far  at  least  as  it  may  be  identi- 
fied with  the  juridical  will  of  the  nation,  as  well  as  Uvat  portion 
of  the  national  law  which  is  more  obviously  internal  in  its 
character  and  operation/ 

It  has  herein  already  been  assumed,  that,  wherein   their 
rights  and  obligatinns  are  not  determined  by  the  national  law^ 
the  foreign  alien  and  the  domestic  alien  are  in  the  same  position 
in  respect  to  the  sovereign  powers  held  by  the  States  severally 
—the '*  reserved  "  powers.     Therefore  tho  law  which  in  each 
State,  while  resting  on  the  local  authority,  determines  the 
rights  and  obligations  of  domestic  aliens,  is  not  internal  law  of 
the  State  in  contrast  with  that  whicli,  resting  on  the  8ame  au- 
thority^ determines  the  rights  and  obligations  of  foreign  aliens* 
Nevertheless,  from  the  geographical  propini|nity  of  the  States 
and  their  political  and  other  affinities,  the  juridical  action  of 
the  State  power  in  reference  to  domestic  aliens  must  be  pre- 
sumed to  have  preceded  its  like  action  in  reference  to  foreign 
aliens.     If  not  more  nearly  connected  in  character  With  the 
internal  law  of  the  State,  the  domefitic  international  law  of 

'  Antt,%  S98. 
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tlie  State  must,  as  compared  with  its  foreign  international  law, 
be  at  least  first  in  the  order  of  historical  development ;  and 
therefore,  with  the  internal  law,  it  may  be  judicially  referred 
to  for  the  exhibition  of  whatever  principles  may,  by  having 
universal  personal  extent,  control  the  judicial  allowance  of  the 
laws  of  foreign  countries. 

The  exposition  of  all  law  determining  the  rights  and  obli- 
gations of  foreign  ^iiens— foreign  international  laWy  as  herein 
designated — is  therefore  naturally  preceded  by  that  of  the 
domestic  intei*national  law  of  the  United  States,  in  its  two 
principal  divisions : 

1.  That  law  which,  though  international  by  the  character 
of  the  persons  to  whom  it  applies,  is  identified  in  its  source  and 
authority  with  the  national  municipal  (internal)  law,  and 
which  therefore,  if  acting  on  private  persons,  is  law  in  the 
strict  sense  independently  of  the  will  of  the  several  States 
in  which  it  operates ;  which  division,  in  distinction  from  the 
second,  has  herein  been  denominated  ji^ewi-international  law. 

2.  That  which,  though  international  by  the  character  of 
the  persons  to  whom  it  applies,  is  identified  in  its  authority 
with  some  local  municipal  (State)  law ;  and  which,  if  distin- 
guished from  this  local  law  in  its  origin,  source,  or  authority, 
is  not  law  in  the  strict  sense  of  the  word. 

The  first  of  these  is  found  either — 

a.  In  the  Constitution  itself,  operating  as  private  law  ;  or, 

b.  In  the  legislation  of  Congress  under  the  Constitution. 


CHAPTER  XXI- 

l©r  THK  DOlCESnC  INTEBirATIONAL  LAW  OF  TEB  HXITKD  8TATE8. 
THK  BXTBJMCr  OOHTDarED.  GENERAL  COlfSIDERATIOirS  BBSPBCT* 
mo  TBS  PBOTlBIOirS  OF  THE  FOUBTH    ABTIOI^E    OF  TBS    COB- 

iTlTUTION, 

§  600*  The  constitutional  provisions  which,  under  the  dis- 
[tribution  made  in  tlie  last  section,  may  form  the  first  eabdivi- 
Ision  of  the  domestic  international  law  identified  in  authority 
I  witli  tlie  national  municipal  law,  are  herein  to  be  considered 
[principally  in  their  effect  upon  relations  of  private  persons  in 
Urhich  those  rights  and  obligations  are  involved  which  enter 
into  the  condition  of  freedom  and  its  contraries. 

If  any  clauses  of  the  Constitution  have  the  effect  of  private 
international  law  for  the  several  States,  by  limiting  or  extend- 
ing the  operation  of  their  respective  local  laws,  they  are,  it  may 
be  astfumed,'  those  contained  in  the  first  and  second  sections  of 
the  Fourth  Article,  which  are  as  follows: 


SECTIOX   I. 

"1,  Full  faith  and  credit  shall  be  given  in  each  State  to 
the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State*  And  the  congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records  and  proceedings,  shall  be 
proved,  and  the  effect  thereof." 

*  DnponfieAQ,  in  his  Brief  View  of  tlie  Constitu&loiL,  givefl  only  a  few  Unea  to 

f  iSbiM  Araela,  on  p,  45,  but  they  are  worth  noting.    They  are  >—"  Public  law  he- 

^  IwetfA  ike  8i4Ue9. — ^Tbifl  ii  what  Tocttas  eaUs  human iUxtU  comm^da,  and  what  has 

b«en  itiU  more  elegantly  caUed/o'dcTci  generU  hwnani.     Our  Conetilulirm  says  but 

Utile  on  thia  fmnortant  0QbJeet     What  it  says,  however,  is  fueceptiblp  of  much 

[,4eTelopment,aiid  it  is  hoped  will  receive  it.*'     It  b  herein  held  that  the  captioii 

Iwonld  M  more  correctly  g^iveu  as  Puidic  and  private  law  ftf-fttwn  the  State*.     The 

ieeiiona  above  cited  hare  the  character  of  private  law,  by  acting  directly  on  pH* 

Tate  persona;  the  other  tectioDs  of  the  Article  have  rather  the  eharftctcr  of  pubUc 

Inw. 
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SECTION  n. 

*^1.  Tlie  citizens  of  each  State  sliall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several  States. 

"  2,  A  person  charged  in  any  State  witli  treason,  felony,  or 
other  crimej  who  shall  flee  from  justice,  and  be  found  in  another 
State,  shall,  on  demand  of  the  executive  authority  of  the  State 
from  wliich  he  tied,  be  delivered  up,  to  be  removed  to  the  State 
having  jurisdiction  of  the  crime. 

''  3.  No  person  held  to  service  or  labor  in  one  State,  under 
the  laws  tliereof,  escaping  into  another,  shall,  in  consequence 
of  any  law  or  regidation  therein,  be  discharged  from  such  serv^- 
ice  or  labor^  but  shall  be  delivered  up  on  claim  of  the  party 
to  whom  such  service  or  labor  may  he  due.'' 

§  601,  In  these  provisions  rights  and  obligations  arc  expressly 
or  impliedly  spoken  of  as  having  legal  recognition  in,  or  as 
attaching  to  private  persons  under  State  jurisdictions  other 
than  that  in  which  the  relations  which  those  rights  and  obliga- 
tions constitute  were  first  created ;  and  persons  are  contidcred  as 
appearing  in  some  one  of  the  States  iu  the  character  of  aliens 
to  the  local  law  of  that  State,  and  as  having  rights  or  sustain- 
ing obligations  under  the  law  of  their  previous  doniicil,  or  that 
of  some  one  State  jurisdiction  to  which  they  have  been  previ- 
ously subject.  Tiiey  regulate,  in  some  degree,  the  application 
of  State  laws  to  persons  coming  from  other  States,  and  main- 
tain, in  otherwise  independent  jurisdictions,  relations  which 
exist  under  the  dominion  of  another  State.  Tliey  are  therefore 
international  in  their  (^eet 

But  though  those  provisions  are  taken  to  rest  for  their  au- 
ttiority  upon  the  same  political  power  as  do  other  provisions  of 
the  Constitution,  there  may  be  still  some  doubt  as  to  the  per- 
sons who  are  the  immediate  subjects  of  the  law  which  they 
contain.  That  is,  a  question  may  be  raised  whether  the  States, 
in  their  political  personality,  are  subjects  of  the  relation  cre- 
ated by  them,  or  whetbcr,  like  other  provisions  of  the  Consti- 
tution, they  operate  on  natural  persons  within  the  limits  of 
the  United  States  independently  of  the  powers  vested  in  the 
States  severally  and  are  law  within  each  State  by  resting  on 
the  national  authority  of  the  United  States,  iiTespectively  of 
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the  juridical  action  of  the  States  as  separate  polities.  In  the 
latter  alternative  they  evidently  have  a  more  positive  and  obli- 
gatory character,  as  law,  in  reference  to  the  State  jurisdictions, 
than  those  ordinary  rules  of  international  intercourse  whirfi  are 
law  witliin  any  national  jurisdiction  in  an  imperfect  sense  onlj, 
or  arc'  not  law  except  as  identified  with  the  municipal  law 
thereof^  whether  tliey  be  derived  from  the  law  of  natural  readon 
as  judicially  interpreted  {common  law,  including  the  historical 
law  of  nations)^  or  from  positive  legislation^  including  the 
mutual  agreements  of  independent  states.  But,  if  the  first  al- 
ternative is  to  be  adopted,  it  will  depend  upon  the  means  con- 
templated in  the  Constitution  for  making  them  effective, 
whether  they  are  equivalent  merely  to  ordinary  international 

I  agreements,  or  may  operate  on  private  peraom^  with  the  farce 

^  cf  the  national  municipal  law/ 

In  reference  therefore  to  that  relation  of  superior  mud  infe- 

I  rior  which  is  implied  in  them  and  their  character  as  pabUe 
Imw — K^,^  law  determining  the  possession  and  extent  of  jtmdi- 
eal  power  and  the  rights  and  duties  of  public  persuos — there 
are  fonr  different  views  which  may  be  taken  of  these  proTiakxnfti 
involving  different  conceptions  of  their  practical  operation  on 
the  ri*latiims  of  private  persons ;  and  though  all  these  views  or 
eonstructious''  may  not  have  actually  been  advanced^  in  judicial 
investigation*,  as  to  more  than  one  of  these  provL&ions^  ther 
will  be  here  stateil  before  attempting  any  original  investigatiou 
of  any  part  of  this  .Vjticle. 

§  00:^.  L  According  to  the  £rst  of  these  constractioB^tbve 
>visions  have  only  the  force  of  a  compact  between  the  States, 
kdb^tinct  political  personalities,  each  sovereign  within  itsowa 
ftliea ;  and,  rt^garded  aa  an  international  mle  of  actioii 

Flbr  the  States,  they  are  Imt  in  an  imperfect  sense  only*  affect- 
ing private  jjersons  within  the  limits  of  the  several  States  oely 
by  the  will  and  consent  of  the  loeal  and  several  soreretgn^ 
and  by  be<*omiug  identified  with  the  kwal  law — the  jaridiMi 
will  of  that  $ovi*rvigQty  ;  the  States  betag  Ae  ptutwboaBid^ 

Umi  <  lBM»  b  ui  bw  tUtatoHaMl  by 

:jtN^  iuUt.  I  |i.  434.  8w  1. 
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ier  subject  to  tlietn,  and  at  the  same  time  the  several  Bources 
rfroTii  which  they  are  to  derive  their  coercive  effect  upon  pri- 
^Tate  persons  within  the  limits  of  each  State. 

The  three  other  constructions  alluded  to  agree  in  attributing 
to  theee  clauses  the  force  of  law  in  the  strict  and  proper  sense, 
lecording  to  that  estimate  of  the  nature  of  the  Constitution 
L^hich  is  founded  on  the  fact  that  it  is  announced  as  the  will  of 
fmn  integral  possessor  of  sovereign  power.*  But  they  differ  in 
aspect  to  the  perso7is  who  are  taken  to  be  bound  by  the  provi- 
Ifiions  as  they  stand  in  the  Constitution. 

2.  According  to  the  second  construction,  the  States  are  still 
regarded  as  the  immediate  subjects  of  the  rule  of  action  con- 
tained in  this  Article  ;  the  duties  which  it  creates  being  still 

ten,  as  under  the  first  view,  to  be  international  on  the  part  of 
Rlie  States,  as  political  persons,  towards  the  other  States,  or  to- 
wards persons  claiming  rights  as  the  inhabitants  of  other  States. 
It  will  be  perceived  that  the  duties  whiehj  according  to  this 
theory,  are  created  by  these  provisions,  differ  in  no  respect 
"^from  those  arising  under  the  first  construction;  and  the  differ- 
ence, in  respect  to  effect  upon  private  personSj  arises  from  an 
inference  drawn  from  the  coercive  character  attributed  to  this 
part  of  the  Constitution,  which  is, — that,  because  intended  to  be 
obligatoiy,  there  must  be  some  person,  representing  the  authors 
of  the  law,  who  may  carry  it  into  effect  independently  of  any 
autonomic  action  of  the  States  %vho  are  its  subjects. 

3.  According  to  the  third  construction,  while  these  clauses 
act  on  private  and  public  persons  specifically  indicated,  to  tJie 
extent  of  giving  to  them  a  subsisting  legal  right,  they  simulta- 
neously act  upon  the  national  governmentj  to  the  extent  of 

4  attributing  to  it  a  duty  correlative  to  the  right  given  to  those 
persons ;  tlius  creating  a  legal  relation  between  those  porsone 
and  the  national  government  under  a  law  which,  as  private 
law  and  law  in  the  strict  sense,  may  be  applied  by  judicial  and 
ministerial  ofiieers,  or,  as  public  law,  may  authorize  the  govern- 
ment to  act  by  way  of  fulfilling  the  duty  imposed  upon  it. 

4.  According  to  the  fourth  construction,  while  these  clauses 
are  taken  to  be,  as  under  the  preceding  view,  a  law  in  the 

'  Bee  ante,  Vol.  I.  §  85»,  seoond  heAd. 


sss 


EFFECT  ON  PRIVATE  PERSONS 


♦Btrict  and  proper  sanse,  private  persons,  only,  are  its  imnae- 
diate  subjects  and  the  rigbis  and  duties  created  by  it  are  the 
constitoent  parts  of  a  relation  between  private  persons.  Ac- 
cording to  this  view  these  clauses  have  tlie  effect  of  private  in- 
ternational law,  in  applying  to  persons  distinguished  by  their 
domicil,  but  are  binding  on  all  persons  within  the  United  States 
as  a  national  municipal  (internal)  law,  without  regard  to  the 
limits  of  the  State  jurisdictions  and  their  political  existence,  ex- 
cept as  they  are  the  jurisdictions  by  the  existence  of  which 
private  persons  are  distinguished  as  either  domiciled  or  alien  ; 
and,  having  this  character,  they  arc  applicable  by  judicial  and 
ministerial  officers  of  the  national  and  State  governments,  as 
are  other  portions  of  the  national  private  law. 

§  603*  Altliough  these  provisions  are  in  juxtaposition  in  the 
Constitution,  and  are  alike  im  having  an  international  effect, 
there  is  apparently  no  necessity  for  supposing  that  a  similar 
construction  in  tins  respect  must  be  given  to  each  one  of  these 
distinct  clauses  of  the  first  and  second  section  of  the  Fourth 
Article,  They  therefore  require  to  be  severally  considered, 
ia  reference  to  the  foregoing  remarks,  although  they  are  as- 
sumed to  have  a  like  international  pur|:)ose. 

It  will  also  be  noticed,  in  reference  to  these  clauses,  that 
their  character  as  public  law,  or  connection  with  the  possessors 
of  sovereign  power  in  the  United  States,  may  be  distinguished 
from  their  purpose  and  object  as  private  law,^their  effect 
upon  private  persons, — which  is  to  be  separately  ascertained  ; 
and  that  any  one  clause  may  receive  the  same  interpretation 
and  construction,  in  reference  to  such  effect  upon  private  per- 
sons, under  either  of  the  views  above  stated.  In  other  words, 
while  the  ultimate  consequence,  as  to  private  persons,  from  any« 
one  of  these  clauses,  may  be  different,  according  to  ilie  con- 
struction which  may  be  adopted  for  it  as  public  law,  yet^  under 
either,  the  intended  effect  upon  the  legal  condition  of  private 
persons  must  be  supposed  to  be  the  same. 

Therefore,  although  it  may  be  more  in  accordance  with  tlie 
method  of  analysis  which  has  been  herein  pursued,  in  exam- 
ining each  several  provision,  to  determine  first  its  proper  con- 
Btruction  as  public  law   and  whether  the  States  or  private 
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persons  are  the  snbjects  of  the  riglts  and  duties  it  creates,  that 
question  may  in  each  case  be  postponed  to  that  of  the  appli- 
cation of  such  provision  as  private  hiw  and  to  the  determi- 
nation of  the  rights  and  obligations  of  private  persons  under 
it,  so  far  as  they  may  be  connected  with  the  contrasted  eondi- 
lions  of  freedom  and  of  bondage. 

Indeed,  although  some  one  of  the  above-enumerated  views 
or  constructions  must  always  be  assumed  before  any  one  pro- 
vision could  practically  affect  private  persons,  yet,  in  point  of 
fact,  the  question  of  the  proper  construction  of  these  provi- 
sions, in  reference  to  the  actual  distribution  of  sovereign  power 
between  the  several  States  and  tlie  national  government,  has 
not  beeu  hitherto  judicially  noticed,  except  after  legislative 
action  in  reference  to  them  on  the  paii;  either  of  the  States  or 
of  the  Congress  of  the  United  States.  It  will  he  in  accord- 
ance with  the  historical  method  of  exposition  to  notice  the 
proper  construction  of  these  provisions,  as  public  law,  only  in 
connection  with  such  legislative  action. 

§004,  The  terms  employed  in  the  promulgation  of  law  are 
to  be  interpreted  according  to  their  anterior  juridical  use  by 
the  same  possessors  of  sovereign  power,  or  those  to  whose 
place  and  dominion  they  may  have  succeeded, — the  identity, 
in  their  successive  juridical  action,  of  different  political  per- 
sona, founded  upon  the  historical  fact  of  occupying  the  same 
territorial  jurisdiction  or  domain,  being  a  necessary  or  natural 
prineiple  of  jurisprudcnco.  In  considering  thote  clauses  of 
the  Constitution  which  have  the  force  of  a  national  munici- 
pal (internal)  law  in  respect  to  relations  incident  to  personal 
condition  or  statuSj  it  was  held/  that  the  meaning  or  effect 
of  the  terms  in  which  they  are  expressed  is  to  he  determined 
by  their  former  use  in  juridical  acts  deriving  their  authority 
from  the  same  source  of  power  and  opcratiug  with  tLe  like 
extent,  as  a  municipal  (internal)  law,  within  the  same  jurisdic- 
tion. These  provisions  of  tlie  Fourth  Article  are  derived  from 
the  same  political  authority  and  are  equally  the  public  and 
private  municipal  law,  L  ^.,  internal,  law  of  one  country.  They 
therefore  must  be  interpreted  and  construed  by  principles  ap- 


KEAKmG  OF  TEBMB. 

plying   to   all  legislative  *actfi.      But,  nnder  any  constmo- 
.  tion  which  may  be  given  to  any  of  these  provisionfi,  they  are  all 
[jissumed  to  indicate  an  international  or  a  ywa^Z-intemational 
relation,  whether  it  be  a  relation  between  the  States,  or  be- 
jtween  States  and  the  inhabitants  of  other  States,  or  between 
private  individuals  dtserionnated  as  inhabitants  of  different 
States,  and  the  persons  standing  in  the  relation  indicated  are 
regarded  as  the  snbjectB  of  international  rights  and  obliga- 
tions^    From  these  admitted  characteristics  the  intended  effect 
lof  these  provisions  upon  relations  of  private  persons  cannot 
be  determined  without  reference  to  rules  of  interpretation 
and  construction  which  would  apply  to  international  agree- 
ments ;  even  though  their  legal  force  or  operation,  when  their 
meaning  has  been  ascertained,  should  be  held  to  be  not  merely 
that  of  ordinary  international  agreements  between  the  several 
I  States  whose  jurisdiction  and  laws  are  therein  referred  to,  but 
'  that  of  private  law  resting  on  one  sovereign  will,  having  equal 
authority  throughout  the  United  States,' 

§  605.  The  standard  of  the  meaning  of  the  contract  must  be 
I  one  common  to  all  the  parties  to  that  contract.  The  force  of  in* 
Iternational  contracts,  when  judicially  appJied  to  private  per- 
sons, is  determined  by  principles  taken  to  be  a  rule  for  states^ 
and  called,  in  that  sense,  international  law  or  law  of  nations. 
If  such  a  rule  can  exist  and   be  judicially  applied,  there  must 
I  be  a  similar  juridical  use  by  different  states  or  nations  of  the 
terms  which  define  those  relations  of  private  persons  w^hich 
grow  out  of  their  co-existent,  but  independent,  existence  and 
I  reciprocal   action.     A   principal   part   of    international    law, 
whether  public  or  private,  consists  in  definitions  or  statements 
of  relations  so  internationally  recognized.'     Tlie  terms  used  in 
an  intematioBal  compact,  having  reference  to  relations  arising 
out  of  the  reciprocal  action  of  the  constituent  parties  upon 
private  persons,  must  be  judicially  explained  or  interpreted 
by  their  anterior  juridical  use  by  the  same  parties  in  reference 
to  similar  relations.     To  interpret  the  terms  used  in  these  in- 


^  Mnrlatt  If,  Silk,  11  Peters.  22;  J ud^e  Wayne's  opinion  in  Prig^'e  caae^  1 6 
Peters,  642;  mid  note  to  the  opinion  o(  the  Court  in  Sims'  case,  7  Cnahing,  811 
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ternational  or  jt^^i-international  provisions  of  the  Constitu- 
tion,  reference  must  be  had  to  the  most  common  juridical  use 
made  of  them  by  the  States,  or  their  political  predecessors,  ia 
detemiining  the  same  class  of  relations. 

Since  there  was  formerly  within  the  same  territorial  do- 
minion a  national  municipal  law  which,  in  its  application  to 
persons,  had  the  effect  of  private  international  law  within 
the  several  colonial  jurisdictions  into  which  that  dominion  was 
divided,  and  also  an  ordinary  international  law  having  similar 
effect  between  the  several  colonial  polities,  though  dependent 
in  e^ch  upon  its  own  several  will/  that  municipal  law  having 
national  extent  and  anthority,  and  that  international  law  hav- 
ing local  extent  and  authority  but  a  general  recognition  under 
the  several  and  independent  juridical  action  of  the  diflerent 
colonies  or  States,  must  together  be  taken  for  the  international 
law  formerly  prevailing  within  the  dominion  of  the  present 
United  States  and  enforced  by  their  ]>olitical  predecessors* 
The  use  of  words  which  fonnerly  obtained  in  the  application 
of  each  of  these  divisions  of  that  law  to  persons  and  things,  or 
circumstances  and  relations^  correspondent  with  those  ecm tern- 
plated  in  these  pro%^%ions,  would  be  properly  received  as  indi- 
cating the  verbal  usage  common  to  the  parties  who  established 
the  Constitution,  in  interpreting  these  interDational  or  quasi- 
international  provisions.  If  the  terms  employed  in  tlie  Con- 
stitution have  also  had  a  particular  meaning  in  the  local  mu- 
nicipal (internal)  laws  of  the  several  States,  it  will  be  controlled 
by  the  use  they  may  have  had  in  those  legislative  and  judicial 
acts  which  were  expository  of  this  international  or  ^i/«^Ainter- 
national  law  and  usage  as  received  by  the  possessors  of  sov- 
ereign power  who  established  the  Constitution,  or  by  those 
wlio  were  their  political  predecessors  in  the  same  territorial 
jurisdiction  ;  whether  the  rule  announced  by  such  acts  eman- 
ated from  the  central  imperial  authority  and  operated  as  law 
in  the  strict  sense,  or  from  the  diiFerent  local  authorities,  and 
was  law  in  the  imperfect  sense  only,  as  between  the  colonial 
jurisdictions  or  the  succeeding  States,  because  dependent,  for 
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its  effect  on  private  persons  within  eaclij  npoo  their  several 
will  and  consent. 

Besides,  wlien  the  actual  nse  of  words  in  the  jurispnidence 
of  legislating  states  has  not  been  enSieientlj  determinate  to 
indicate  legislative  intention,  the  anterior  action  of  the  law- 
giver in  regard  to  tlie  same  subject-matter  may  be  referred  to, 
to  interpret  laws,  treaties,  or  any  act  of  a  legis^lative  character,* 
The  particnlar  meaning  of  the  words  of  these  provisions  in  the 
Fourtli  Article  may  be  sought  ]>y  comparing  the  varions  possi- 
ble meanings,  as  known  bj  ngage  of  words,  with  the  known 
effects  of  the  antecedent  juridical  action  of  the  constitnent  par- 
ties, or  their  poiitieal  predecessors,  in  reference  to  persons  and 
things  in  corresponding  circnnistances ;  or,  in  other  words,  by 
comparing  the  possible  effects  of  these  provisions  with  the 
effects  of  the  antecedent  international  law  and  usage  obtaining 
among  the  colonies  and  States  in  tlieir  exercise  of  a  several  and 
correlative  jurisdiction,  over  persons  and  things,  similar  to  that 
which  t!ie  States  now  have  under  that  distribution  of  power 
which  is  established  by  other  parts  of  tlie  Constitution/ 

§  606.  Or,  to  repeat  in  substance  t!ie  same  rule  of  interpre- 
tation under  a  moi'e  condenBed  form,  wh^her  these  provisions 
are  or  are  not  to  be  regarded  as  law  in  the  strict  sense  and  the 
private  municipal  (iuternal)  law  of  tlie  whole  country  as  one 
nation,  and  whether  the  States  or  private  persons  are  to  be  re- 
garded as  tlieir  immediate  subjects ;  yet,  to  ascertain  their  effect 
on  the  relations  of  private  persons,  reference  must  be  had  to  the 
anterior  juridical  action  of  the  constituent  parties  in  the  de- 


'  DisT-  L.  I.,  t  3*  Be  l^rjibm^  etc.,  37.  Si  de  ink^rprL*tntionri  IrtjU  qufprntur*  in 
prlmis  inspicieTidiim  eBt,  quo  yiir<?  civitas  retro  in  t-juftmocll  ca^«lbu:*  it«a  fnii^det  ^ 
optimn  pniiii  vat  leyfUfn  interpret  consiietudo.  Tht;  custom  uiejint  seeinfl  in  be 
oni3  which  oxistcil  bt?rore  tii«  statute  {Uz}  wn^  enaeied.  Yet  thtj  1a.<«t  aent«ncc  is 
often  quoted  na  racaning  that,  the  ttUHlonint'j  intorjjrL-tation  «f  a  ataiule  is  the  best, 
or  the  correL't  kit«Tpretatiii«i ;  r.  ff.  ^L^d^wkk  on  Statutory  tiiid  CoiiBtitutiona.1 
L»w,  266.  But  tjf  what  use  would  such  u  rule  be  when  a  stjitute  is  to  be  inter- 
preted for  the  tirt*t  time. 

*  iSut'h  a  dL^enntnetion  of  the  meaniBg  of  words  b}*  the  fomur  law  is  probably 
distinguished  as  conMtrufition  by  mwtw  of  thoBe  who  mnke  a  distinction  between 
inteq/retation  and  construetlon.  The  SAtue  inter initiflnal  law  Mid  \wi\g^  wiH  herc- 
inaft^ir  be  referred  to  hi  the  coiiat}'uciion  of  the?e  provialuns  as  public  law ;  that 
U,  ill  aacertainiupT  whieh  of  the  four  view^  or  conBtructious  of  theae  provlgious, 
i^ady  mentioned  anttr,  g  60*2,  ia  to  be  adopted. 
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termination  of  relations  arising  nnder  the  same  or  parallel  cir- 
cumstances; that  is,  to  the  international  private  law  of  the 
colonial  period  and  the  periods  of  the  revolution  and  the  con- 
federation, as  it  existed  in  the  two  forms  already  described, 
viz. : — 

1.  The  municipal  law  of  the  whole  empire,  affecting  rela- 
tions between  the  inhabitants  of  its  various  jurisdictions  as 
constituting  the  parts  of  one  integral  nation. 

2.  That  rule  of  imperfect  authority,  more  properly  called 
international^  which  prevailed  among  these  various  jurisdic- 
tions as  they  were  independent  and  distinct,  under  their  several 
acceptance  of  international  law  as  a  rule  for  political  commu- 
nities, and  which  rested  within  each  such  jurisdiction  upon  its 
several  local  authority,  for  its  legal  effect  upon  private  persons ; 
though,  also,  judicially  derived  from  the  general  juridical 
practice  of  nations,  as  indicating  the  rule  of  natural  reason 
regulating  the  international  allowance  of  the^effects  of  differ- 
ent municipal  laws.* 

'  AnU,  §§  86,  98. 


CHAPTER   XXn, 


[OF  THE  DOMESTIC  INTERNATIONAL  PBIVATE  LAW  OF  THE  UNITED 
STATES.  THE  SUBJECTT  OONTOniED.  OF  TItE  FIRST  BBCTION  OF 
THE   FOtTRTH   ABTICLE  OF  THE  OONflTITUTION, 


§  607.  The  first  of  the  provisione  of  the  Constitution  which 
are  herein  before  spoken  of  as  having  a  specific  international 
character  is  that  contained  in  the  first  section  of  the  Fourth 
Article,  viz. : 

"  Full  faith  and  credit  shall  be  given  in  each  State  to  tlic 
public  acts,  records,  and  judicial  proceedings  of  every  other 
State.  And  the#Congres8  may,  by  general  laws,  prescribe  the 
manner  in  which  eueh  acts,  records,  and  proceedings  shall  be 
proved*  and  the  efi*ect  thereof." 

If  the  acts,  records,  and  jndicial  proceedings  here  spoken 
of  are  manifestations  of  the  juridical  power  of  the  States  by 
which  rights  and  obligations  in  relations  incident  to  conditions 
of  freedom  and  its  contraries  are  created  or  proved  to  exist,* 
this  provision  may  obviously  be  of  much  importance  in  con- 
nection with  the  subject  of  this  treatise. 

§  608,  The  first  in  importanoo  of  questions  of  interpreta- 
tion,' arising  under  this  clause,  is  the  general  one  of  its  object, 
or,  more  specifically,  what  is  intended  by  giving  ''full  faith 
and  credit  to,"  cfec,  and  what  is  that  "  eft'ect"  which  the  Con- 
gress is  hereby  empowered  to  prescribe  by  general  laws. 

Of  the  existing  juridical  opinion  which  in  this  inquiry  it  is 
proper  first  to   examine,'  t!ie  first  in  order  of  time,*  if   not 

*  Aa  for  c^x&niple  In  CivU-man  v,  Guardiaa  of  negro  Ben,  S  Bay,  485. 
»  8eo  anif,  g  603. 
'  For  pvraiirk»  on  the  ord<?r  t<)  be  piirsnod  in  these  inqpirie*.  see  ant€,  g  490, 

•  In  proportion  to  \U  nearness  in  time  to  the  adoption  of  the  Ccmstitutioa  m 
■Uitntc  may  have  «  peculiap  authority  in  interpretation,  on  the  doctrine  of  con- 
ttmnofttneotis  expotiitiou,  ditftinct  from  that  authority  which  it  haa  in  beimr  Uaiit^ 
Utitn  expoaition.  J^eo  Sedgwick  on  Constmction,  p.  59S  ;  and  forcautioai  in  an- 
plylaij  Uii  doctrine,  «ee  Story* »  Comm.,  §  40^,  ^ 
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in  order  of  authority,  would  be  the  legislative  action  of  Con- 
gress, if  intended  as  an  exercise  of  the  power  here  granted.^ 

The  act  of  Congress,  of  the  26th  of  May,  1790,  is  entitled, 
An  act  to  prescribe  the  mode  in  which  i/iejmhlic  acts^  records^ 
and  j^iidicial proceedings  of  each  State  shall  he  anihcnticated^ 
so  cts  to  taJcs  effect  in  every  other  State*  the  first  section  of 
which  is  as  foUowa  :  "  The  acts  of  the  Legislatures  of  the  seve- 
ral States  shall  be  authenticated  by  having  the  seal  of  their 
respective  States  afBxed  thereto.  The  records  and  judicial 
proceedings  of  the  courts  of  any  State  shall  be  proved  or  ad- 
mitted in  any  other  court  within  the  United  States  by  the 
attestation  of  the  clerk,  and  the  seal  of  the  court  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form.  And  the  said  records  and  ju- 
dicial proceedings,  authenticated  as  aforesaid^  shall  have  such 
faith  and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  tho  courts  of  the  State 
from  whence  the  said  records  are  or  shall  be  taken.'' 

The  act  of  March  27,  1804,'  entitled,  An  act  mtpplementury^ 
&c,,t>  €.,  to  the  above.  The  first  section,  providing  fur  the  au- 
thentieation  of  "  all  records  and  exemplifications  of  office  books 
which  are  or  may  be  kept  in  any  public  office  of  any  State,  not 
appertaining  to  a  court,'*  concludes—"  and  t\iQ  said  records  and 
exemplifications,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them  in  every  court  and  office  within 
the  United  States,  as  they  have  by  law  or  usage  in  the  courts 
or  offices  of  the  States  from  whence  the  same  are  or  shall  bo 
taken."  The  second  section  of  the  same  act  is  as  follows ; 
"  All  the  provisions  of  this  act,  and  the  act  to  which  this  is 
a  supplement,  shall  apply  as  well  to  tho  public  acts,  records, 


*  Th(?  qtiestlon  of  the  felntive  ftathority  of  the  three  tlepurtmeiits  i^  the  gov* 
<*riiment,  in  ducidine:  on  tho  extent  of  tiie  powers  vested  iu  L^sn-h  l>y  the  Conptitii- 
lion,  Ia  one  of  puMic  law  which  ciuurot  be  hero  exnniine^K  n  nmy  be  ndriiitltd 
thftt  in  the  ultimate  lippHcntion  of  law  to  relatiDU^  of  privnte  persons  in  ea^m 
fAilinfir  within  the  judiclnl  power,  the  judtciftry  is  supreme — witliout  iillowinf;  that 
the  leg:i»hitke  aod  executive  will  b«  Wjund  to  limit  tlieir  subeequent  action,  in 
tftfcrenee  to  other  pereonB,  by  the  rule  of  public  law  which  ehould  be  enunciated 
by  the  iiidiciftry  in  those  cases. 

»  L  St  U.  S.  122,  2  B.  4&  D.  102.  •  IL  Stat.  U.  S.  298,  3  B.  <t  D.  621. 
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office  bool^,  judicial  proceedings,  courts,  and  offices  of  the  re* 
gpeetive  Territories  of  the  United  States,  and  countries  subject 
to  the  jurisdietiou  of  the  United  Stateis,  as  to  the  public  acts, 
records,  office  books,  judicial  proceedings,  courts,  and  offices  of 
the  several  States." 

§  609.  But  in  determimnghow  far  Congress  has  by  this  legis- 
lation usedj  or  proposed  to  use,  the  power  which  has  been 
granted  to  ''  prescribe  the  effect  of,'"  &e*,  it  is  necessary  first  to 
refer  to  judicial  opinions  in  cases  wherein  tliese  statutes  have 
been  relied  on  as  determining  rights  and  obligations  of 
private  persons. 

From  a  review  of  the  cases  wlierein  the  judgment  of  a 
court  of  some  one  State  has  been  pleaded^  in  the  courts  of 
another  State,  or  in  some  one  of  the  national  courts,  it  ap- 
pears to  have  been  settleii  doctrine,  at  legist  since  the  year 
1813,  that  the  record  of  the  judgment  of  a  court  of  ordinary  or 
general  jurisdietiou,  in  a  matter  of  civil'  controversy,  authen* 
ticated  in  the  manner  prescribed  by  the  statute,  is,  in  all  courts 
within  tlie  United  States,  conclusive  evidence  of  the  right  and 
obligation  decided  by  it,  and  that  the  merits  of  the  original 
cause  of  aetion  %vill  not  be  investigated  in  the  foru!n,  except 
as  they  might  be  in  the  State  wherein  the  judgment  was  ren- 
dered,— 'prmnded  the  party  against  whom  it  is  produced  was 
actually,  by  service  of  process  or  by  appearance,  within  the 
jurisdiction  of  the  court  rendering  the  judgment. 

Although  the  judgments  of  courts  of  limited  jurisdiction' 

^  Pleaded,  t.  e.,  cither  sued  o&,  or  rdled  on  as  defence. 

*  Thai  licunviction  for  felon j  does  not  render  s  witnuss  incornpetent  in  otl 
States.     Conimcwiw,  v.  Green,  17  Mass.  543 ;  but  co^ttra,  State  u.  Chandler.  2 
Hiiwkfi,  40(1. 

'  Tho  riile  that  the  actvS  of  courts  of  limited  junsdiction  must  he  shown  to  be 
wVth'm  their  powei-si  {ajtte,  vol,  L  p.  501,  n.  1),  has  been  held  to  apply  in  pleadin|j 
jud^iont*  of  Biirh  courtj^  from  other  States.    See  Thnmas  r.  Robinson,  8  Wend. 
:it>9;  Sheldon  v.  Hopkina,  1  Wend.  4',^;  Elliot  t-.  Ray,  2  HI.  Ind.   31.     The  ques- 
tion,  whether  tho  court  will  take  judic-lal   cognizjinee  of  th*?  law  of  a  sister  Stato 
as  to  the  juri^jdiction  of  thtt  inferior  court  whose  jndj^ent  is  pleft<ied,  or  will 
require  proof  thereof  as  of  niatU-r  of  fuct^hiis  beon  variously  decided.     The  same 
question  aeems  to  occur  in  pleading  the  iudp^nicnt  of  Any  court  of  nnother  State, 
^Ah  it  ifl  only  th<?  Unite<l  States  court*  which  take  judicial  notice  of  the  laws  of  the  , 
soverftl  l6t(kU'»  as  domestic  laws.     Greenloof  on  Ev.  ^^  489,  490.)     See  Clark's  Ex. 
p,  Day»2  Lf?igh,  175,  and  the  argument  and  cases  cited  in  the   notes  by  Cowen,  I 
Hill,  and  others,  to  the  American  editions  of  Phillips  on  Evidence,  Part'lL  eh.  n, 
•ec»  4.     Perhaps  thLs  judicial  cognizanee  of  the  law   determining  the   existence  J 
aad  authority  of  the  courte,  Ac,  whose  records,  Ac^  are  to  be  proved  in  thoj 
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have  ill  many  cases  been  excepted  from  tlie  benefit  of  the 
statute,'  the  hiter  opiniun  seems  to  be,  that  they  are  included 
in  the  deseriplive  words  of  the  Constitution,  and  that,  if  they 
be  courts  of  record,  the  records  and  judicial  proceedings  of 
such  courts  may  be  proved  under  the  &taliite,  with  the  eame 
conclusiveness  wliich  may  thereby  have  been  given  to  those  of 
courts  of  ordinary  jurisdiction**  And  in  some  cases,  where 
the  court  has  regarded  conchisiveness  as  the  effect  of  the  Con- 
stitution rather  than  the  statute,  tliey  have  been  held  coneUisive 
when  proved  by  comaioii-law  mctliods.* 

The  conclusiveness  of  judgments  coming  within  the  rule 
has^  in  the  majority  of  judicial  opinions,  been  considered  in- 
cidental to  that  giving  full  faith  and  credit  to  the  pnblie  acts, 
&c,,  which  is  enjoined  by  the  first  clause  of  the  provision. 
Tliere  is  a  minority,  of  those  supporting  that  conclusiveness, 
wdio  hold  tlmt  concUisivcness  to  be  an  ctfcct  produ<"ed  by  the 
statute  of  Congress,  and  beyond  any  consequent  upon  giving 
tiill  faith  and  credit  to  those  acts,  &c.* 


I 


manner  prescribe d»  is  precisely  whivt  ia  meant  by  giving  full  faith  and  credit, 
III  State  of  Ohio  v.  Hlnchnmn,  27  Vmn.  (3  Casey),  4J^a,  fbe  court  held,  thut  it 
phfHiiil,  in  these  cfti*e8,  notice  jiididfllly  the  lnwe  of  the  other  States,  as  it  iioticea 
hiws  of  the  fonira.  It  derived  thie*  doctrine  from  the  H6»uiii|<ti(jn  that  in  these 
lictiona  the  State  conrt  U  an  inferior  court  in  rcj^pec  t  to  the  Supreme  Court  of  tlie 
Unitetl  States,  and  that  as  that  court  wouhl  judiciidly  ucitice  the  Ijiwi^of  the  State  in 
which  the  jodi^ment  originated,  lo  «houhl  it*  iuferior,  the  State  court  In  wliich 
the  action  was  brouj^ht.  See.  nlsOp  Rogers  v,  BurUH,  ib.  52^,  and  Baxley  r.  linah, 
10  rvnn,  (4  Hnrrb^  243, 

■  King  v.  Van  Gilder,  1  Chipman,  GO;  Wurren  ti.  Finery,  2  Pick.  -tlS;  Withtr- 
wftx  f.  Avercll,  6  Cowen,  B89;  Cole  tk  Driskel,  1  Blackf  bid.  16;  Cone  t'.  Cotton^ 
*2  liL  82;  Kean  t<.  Rice*,  12  S.  &  II.  203. 

'Green  v.  Sarnuento.  1  Peters.  C.  C,  74 ;  Taylor  i>.  Barrow,  10  Foster,  78; 
Bobinson  e,  Preacott,  4  N,  H  450;  Mahurin  v.  Bickford,  6  N.  H.  567;  Thomas  e. 
Robin»«jn,  S  Wend,  267;  Snvder  r.  Wit-e.  IQ  Barr,  137;  Bisaell  v.  Edwards,  5 
Day,  303 ;  Starkweather  v.  Loomis,  2  Ver.  573 ;  Blodget  u.  Jordan,  6  Id,  B80 ; 
Scott  r.  Cleveland*  3  Won.  62, 

*  Thomas  v.  Robinson,  S  Wend.  269 ;  Silver  Lake  Bk.  r.  Hardirg,  6  Hammond. 
Oh.  54rj,  a  a  1  Wright's  Oh.  4,10;  Kuhn  i\  Miller,  Id.  127. 

*  It  is  dirticalt  to  dLstinguisih  the  prevailing  doctrine  on  lliis  point  anions  tlie 
opinions  which  agree  &s  to  the  couclns^ivenerts  of  the  juflmnent.  But  this  differ- 
ence of  f^piuion  haa  been  contiected  with  a  difTereoee  as  to  the  syntactical  construc- 
tion of  the  hiBt  cluuB4B  of  the  provision ;  some  reading  the  grant  us  one  of  power 
lo  prei^cribe  \ht  tfffct  of  the  ma  una' of  proof  oi  the  public  acts,  itc  ;  others,  as 
one  of  power  to  prescribe  the  rfftrt  of  the  public  actfi,  <tc, ;  and  the  first  reading 
Beems  now  generally  adopted  (Storj^^s  Coninicntaries,  gg  1312,  Kiia)  by  the  ma- 
jority  of  those  who  miiiritain  the  fonclusiveness  of  the  judgment.  In  Coionieu. 
tarie.^,  ^  1JJ12,  Story  repreaeiti**  tht^  first  reading  a-s  adopted  excbisively  by  those 
who  maintain  the  conclusiveness  fjf  the  judgment;  and  the  Iftttcr.  as  received  only 
by  thiise  who  deny  it.  But  thia  seems  tf j  be  a  migtake.  The  difference  sl^  to  the 
syntax  is  fouod  among  those  who  deny  as  well  as  among  those  who  maintiiin  the 
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§  610-  The  righta  and  obligations  of  private  persona  whieh 
^fi^jf  in  one  of  the  States,  be  detenDined  aecurding  to  the  tenor  of 
t  jtidgment  obtained  in  another  State,  must  be  attributed  to  the 
operation  of  either  the  local  law  of  the  forum  of  juriediction  or 
of  the  national  law  (yw^i^i-intemational)  contained  in  the  Con- 
gtitution  and  the  statute  of  Congress.  But,  if  attributed  to  the 
latter^  tlie*legal  afesertion  and  denial  of  these  rights  and  obligm- 
^  lions  will  be  a  case  arising  under  the  Constitution  and  laws  of 
the  United  States  and  within  the  jndicial  power  of  tlie  United 
States  irrespectively  of  the  character  of  the  parties/  The  con- 
clueivenesfi  of  the  judgment  in  these  eases  has  been  aacribed 
either  to  the  Constitution  or  to  the  statute  of  Congress ;  and 
whenever  the  judgment  has  been  held  conclnsive  evidence,  the 
court  lias  at  the  same  time  enforced  the  right  and  obligation 
declared  by  it.  Unless,  therefore,  the  conclusiveness  of  the 
I  judgment  as  evidence  ia  something  distinguishable  from  its 
operation  or  efficacy  in  determining  a  relation  between  persona 
witliin  the  forum,  the  right  and  obligation  enforced  muat,  in 
the  adjudged  cases,  have  been  ascribed  to  national  (jwo^i-inter- 
national)  law,  as  opposed  to  local  or  State  law.  The  leading 
cases  will  therefore  be  here  examined  with  reference  to  tlits  dia- 
tinction.* 

§  611-  In  Armstrong  v.  Carson's  Ex.  (1794),  2  DaHaa,  30*, 
Wilson,  J.,  in  U.  S,  C.  C,  supported  the  conclusiveness  of  the 
record,  deciding  that  nul  tiel  reeard  wa^  the  only  plea  allowa- 
ble. But  bis  opinion  does  not  notice  the  distinction  between 
effect  as  evidence  and  legal  operation  on  the  rights  of  parties." 

conclosiTeiieesL  Story,  ibidt  ••JB  tliai  It  **  Is  not,  praeticftlly  epeakiiier.  of  mnch 
importance  which  intcrpretilloa  prerftDs.*'  If  thvir  coDcloaiTtfDeg^  is  to  be  ad- 
niited,  it  b  not  of  mtieh  importjiiice  aa  to  judgDeota  susceptible  of  proof  tmdeir 
the  preaent  stiitiiie,  which  rending  is  odaptedl  But  in  respect  to  such  as  hare 
been  pmred  by  other  tu^thods  (see  jkmI,  p.  269,  n.  (  and  those  of  some  jitsiice^a 
ooi]rt«.  It  is  importanl  (se^  antft  p.  SIS,  n.  3);  and  as  to  "public  acta^  (see  |Mi«f» 
g  621),  It  la  also  Important  in  aetemdning  the  qaestioD  stated  in  section  §09. 
'  See  ittUe,  S  Ses. 

*  It  will  be  noticed  that  the  dij^crimination  here  attempted  becomes  important^ 
•nd  eyen  poa^ble,  only  because  in  each  State  of  the  Tnion  there  is  a  national  and 
a  local  law,  to  one  or  the  other  of  which  every  lei^I  effuct  moat  be  ascribed.  In 
£]]tf1.     '   '      \     *    'jTnent«  are  by  the  weight  of  Inter  anthonty  held  concliimTe 

,  «iid*  Kv.  p,  228,  fith  Am,  Ed).     Bot  there  the  ri^ht  and  obllgniiaii 

whid; ...  ,.;..]t*r  the  foreign  jodannetit  cannot  derive  its  le;^  existence 

from  any  other  authority  than  that  which  declares  such  judjcrment  conclttaiTe  as 

;  0Tidcnee ;  there  being  but  one  source  for  all  law  preraiUn^  in  the  forum. 

I      •  i^«  R()3t^ — "  Whatever  donbta  there  might  be  on  the  words  of  the  C^nstita- 
t  of  Confess  eCTectually  removes  them,  declaring  in  direct  terms  thai 
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§  612.  In  the  case  of  Hitchcock  v.  Aiken  (1803),  1  Caines,  tlie 
judgment  of  a  court  of  another  State  M*as,  bj  the  majority,  con- 
eistiug  of  Justices  Radclilf  and  Kent  and  Chief  Justice  Lewis, 
held  prima  facie  evidence  only.  They  considered,  or  at  least 
Iladeliff  and  Kent  were  of  opinion,  that  the  words  **  effect 
thereof,"  in  the  Constitution,  related  to  the  '*  acts,  records,  and 
judicial  proceedings,-'  not  to  the  manner  of  proof  therein  also 
spoken  of,  and  that  the  giving  *'full  faith  and  credit''  to  the 
record  of  another  State,  as  thereby  refjuired,  involved  only  its 
recognition  as  a  genuine  testimonial  of  tbe  juridical  action  of  a 
State,  without  ascribing  to  it  any  operation  or  eftect  iJi  the  forum 
to  maintain  any  legal  right  and  obligation.  Tliey  thought  Con- 
gress had  been  empowered  to  give  the  judgment  an  effect 
whereby  the  right  and  obligation,  existing  under  it  in  the  State 
where  it  had  been  rendered,  sliould  become  actualized  or  real- 
ized in  the  forum;  and  that  the  judgment  could  not  beheld 
conclusive  without  admitting  that  it  had  acquired  this  opera- 
tion or  effect  under  the  statute.  But  they  were  of  opinion 
that  Congress  had,  beyond  providing  for  the  proof  of  the  record, 
done  no  more  tlian  was  already  effected  by  tbe  first  clause  of 
the  provision,* 

Of  the  two  members  of  the  court  who  maintained  the  con- 
clusiveness of  the  judgment,  Thompson,  J.,  agreeing  with  the 
majonty  that  the  words  "effect  thereof"  related  to  the  "acts," 
ifec,  and  not  to  the  proof,  held  that  Congress  had,  under  the 
power  granted,  given  effect  to  the  judgment,  and  Livingston,  J*, 
considered  the  words  ''effect  thereof"  as  relating  to  the  man- 
ner of  proof,  and  supposed  that  the  operaticm  of  such  proof  in 
authenticating  such  "  acts,"  &c.,  was  the  only  effect  within  the 
power  of  Congress.  In  maintaining  the  conclusiveness  of  the 
judgment*  he  attributed  it  solely  to  that  giving  faith  and  credit 


the  record  ehaU  liAve  the  same  effoct  in  tMs  court  as  in  the  oonrt  Jrom  which  it 
was  tAken." 

'  The  aam©  court  nfterwards  adhered  t^o  the  doctrine  of  thi»  owe  in  Poet  v. 
Nea6e,  3  Cniues,  26;  Jacliaon  r.  Jaekson,  1  Johns.  424*  Taylor  v.  Brydtn.  8  lb. 
173 ;  pAiilding  i'.  Bird's  Ex.,  13  lb.  tm, 

*  In  thh  ciiae,  Livingattjn,  J.,  used  the  term  "domeattc"  t-  i —■'"'Vfite  the  judg- 
ments of  other  Statei*  of  the  U.  S.,  1  Oaines,  4t>8,  and  to  •!  iheiu  from 
judi^tieoU  obtiiinud  m  foreign  stittes.  The  reader  wUl  rein  (  *■  use  of  the 
tenna  dmntBiic  and  ftfreiffn  m  ch.  xiii.  and  xx.  of  thid  work. 


AS   XTTOEKCE 


to  tlie  record  which  was  required  by  the  proTiBion  itself.  But 
whether  either  of  these  judged  intended  to  recognize  in  this 
that  legal  operation  which  Kent  and  Radcliff  had  supposed  to 
be  essential  to  support  the  doctrine  of  the  eonelusiTeness  of  the 
judgment,  or,  on  tlie  contrarj%  to  distinguish  effect,  as  eridenee, 
from  legal  operation,  is  not  very  clear.  In  the  later  cases  they 
seem  to  have  been  understood  as  making  this  distinction,  and 
not  as  referring  the  realization  of  the  right  and  obligation  to  the 
Constitution  and  statute. 

§  G13.  So  in  Bartlett  tJ.  Knight  (1805),  1  Mass,  401/  such  judg- 
ment  was  unanimously  held  prima  facie  evidence  only.  Sedg- 
wick, J.,  admitted  that  Congress  might,  under  the  provision^ 
have  given  them  an  effect  which  would  have  made  them  con- 
clusive evidence;  though  it  does  not  appear  whether,  like  Rad- 
cdiff  and  Kent  in  Hitchcock  v,  Aiken,  he  held  that,  before  admit- 
ting it  as  conclusive,  it  must  be  supposed  to  have  received  legal 
operation.' 

§  6U.  In  Roger  ik  Coleman  (1810),  Hardin-s  Ky.  R.,  415  :— 
Judge  Trimble,  supporting  the  conclusiveness  of  the  judgment, 
seems  to  limit  the  effect  produced  by  the  provision  and  the 
statute  to  an  effect  as  evidence/ 


*  In  reporter's  note  on  p.  410,  it  is  said  that  in  Noble  v.  GoM,  occurring  in  Ma»* 
sachttsetts  ser^ral  years  earlier,  it  had  been  held  that  '*  the  jndgnienta  of  the 
coarta  of  record  in  the  several  States  were  placed,  in  all  respede,  upon  the  same 
footing  with  our  domeatic  jtidgmenta.*' 

*  Sedgwick,  J.»  I  Maaa.  409 : — "  It  will  appear  that  aa  well  the  effect  of  records, 
Ac,  aa  their  mode  of  aothentication,  is  by  the  ConadtiitioQ  within  the  power  of 


In  Car 


In  Cartis  v.  Gibbs  (1805),  Pennin^n'a  H.  909,  X.  J.,  Jad^e  Pennin^n.  in  an 
opinion  apparently  extrcuudicial  on  this  point,  maintaining  the  conducive neea  of 
the  judgment,  referred  the  t4Tin  '*  effect "  to  the  "  act*,**  Ac, ;  yet  said,  p,  404,  **  It 
will  not,  I  trusty  be  contended  that  by  the  effect  is  meant  a  legal  coereiTe  power. 
The  effect  ia  to  depend  on  the  credit  gJTen  them,'*  <lfc. 

'  *•  The  late  learned  and  lamented  Judge  Trimble.**  eaid  Baldwin,  J„  in  4  Teeers, 
470,  The  reader  will  be  strucli  by  the  words  italieiaed  in  the  citation  ^^-^  5n/iit>at- 
ing  how  little  the  queations  reapecting  slavery  had  then  attracted  on- 

tioa.     Ilardtn,  p,  415: — **  We  cannot,  however,  give  into  such  a  c  i  of 

the  Constitution  of  tlie  United  States,  when  using  the  expreasions,  '  full  itkiih  and 
credit/  aa  would  assign  to  the  judgment  of  a  sister  State  no  greater  cpe«iibilitj 
nor  claim  from  us  any  greater  faith  that  the  language,  precepta,  or  commands 
thereof  were  orthodox,  according  to  the  immutable  principles  of  iustice,  than  if  it 
were  the  sentence  of  a  foreign,  hetorugeneoua  government.  Such  a  ooaatnu^tion 
would  make  tliat  part  of  the  Dona,  a  mere  aeoselesa,  dumb  article.  WUk  #  g^mr- 
ami^  9/  A  rtpMhii^n  form  of  p<m€rmm$M  as  phttn  %  thdU  CofW,,  wiik  oiktf  temm^m 
4mim^titm  OM  to  (he  ritjht*  of  man  in  »QcUty,  H%th  h<jmoff€m«ciH9  mmiim§n$»  of^emmnU 
^"^'~— ^"  "  \Hd  thai  JtimUariiif  0/  tritd  *iW  of  lAtf  wvidmt*  odmimhU  on  thai  tr^l 
in  the  Siaietj  all  e>f  %them  ham  wrmtm  iAtir  noiion$  of  pttiitt  ftrnn  tht 


^minmkknee,  and 
wMc\  prenaU*  m  ti 
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§  615.  In  Green  v.  Sarmiento  (1810),  3  Wash.  C.  C.  R.,  17, 
;aiid  S.  C.  1  Peters,  C.  C,  74,  and  in  Field  v.  Gibbs,  ibid.  157, 
|,Judge  Washington,  ill  the  Circuit  court,  held  the  record  conclu- 
sive evidence  '^  not  only  of  the  existence  of  the  judgment,  but 
\.qft/i^  rigid  whwh  it  hm  d^cid^iV    (1  Peters,  C.  C,  83.)    He 
[referred  the  *^  effect  thereof"  to  the  "  acts  "  (ib.  78,  80) ;  and, 
fro!ii  the  whole  oi>inion,  lie  seems  to  have  distinguislied  such 
effect  as  something  beyond  that  faith  and  credit  which  he 
thought  already  fixed  by  the  Constitution  itself.'     lie  held 
that  Congress,  having  power  to  do  so,  had  intended  **  to  de- 
clare the  force  and  effect  to  be  given  to  the  records  and  judicial 
f  proceedinge  when  so  authenticated.''     But  the  force  and  effect 
-which  he  considered  hereby  given  he  distinguished  to  be  an 
^effect  as  evidence,  different  from  legal  operation  ;  making  the 
distmction  plainer  by  asserting  a  power  in  Congress  to  go 
beyond  the  present  Act  in  declaring  the  effect  of  judgtnenta  of 
^.one  State  in  other  States,  and  to  make  them  directly  operative 
on  private  persons.' 

rnnif  common  «w#r«,  there  can  exist  no  just  cfln»e  of  jealousy  against  these  ilifiTer- 
ent  trlbiinala.  To  give  such  faith  imd  credit  to  the  records  abroad  as  they  would 
have  at  home,  is  certainly  g^iving  them  Ml  faith  and  credit.  The  Cons,  of  the  T. 
S*  can  require  no  more,  and  the  law  af  Oins^ess  on  the  subjoct  (whether  we  regpiLrd 
the  effect  uf  the  autlientkation  by  which  the  credit  and  faith  is  to  be  demanded 
or  the  effect  of  the  contents  of  the  rw?ordj  can  mean  no  more  or  leBs." 

'  Though  he  ob^erren,  1  Fetera.  C\  C,  82,  that,  in  the  State  of  its  origin,  the 
record  is  "  evidence  and  concluaive  evidence,  not  only  of  the  ejcistence  of  the 
judgment,  but  of  tk^  ri^ht  irAiVA  hoM  btfn  decided.  If  you,  tlien*  deny  to  such 
jutl^inent  the  force  and  effect  given  t<:>  it  by  the  laws"  of  the  State  of  origin, "  you 
deprive  it  i)i the  mme faith  and O'cdit  which  the  aarne  Inws  attribute  to  it;  rnid,  in 
truth,  the  latter  expresjf^iuns,  as  used  in  tlie  act  of  Ck>ngTcaa,  are  aynonymouB  with 
the  former," 

'  Answering  Uie  objection  that  if  the  judjErment  is  to  have  auch  effect  in  th© 
other  States  that  it  had  m  tiie  State  of  ori^n  **  it  would  create  a  lien  on  lands,  or 
that  an  execution  might  issue  from  the  court  wherein  it  had  been  rendered  in 
thoee  other  States,  or  that  a  scire  facias  would  lie  "  the  Judge  observ  es,  p.  82  of 
the  reprirt.  "  Theae»  if  they  be  evils,  are  alt^^gether  imaginary.  The  judgment 
itself  has  tio  extra-territoriul  force,  the  laws  of  the  8tate  "  of  its  origin  '*  can  give 
it  Done,  nor  does  it  obtain  it  from  the  act  of  Congroas.  The  eourtn  i»f  the  other 
States  are  enjoined  to  give  it  audi  faith  and  credit  as  it  i?  entitled  to  in  the 
State '^  of  itft  origin.  *'  If  it  be  concloaive  evidence  of  tlie  rights  it  e^iituhlishes  in 
the  court  of"  that  State,  "it  is  conclusive  here;  and  this  is  all  that  the  act  of 
Congress  requires^  There,  however,  is  no  doulit  in  my  uiiud  but  that  {*oiigres» 
may  give  to  the  judgments  of  one  State  idl  the  effect  which  it  i»  complained  may 
follow  the  rule  laid  down  by  the  court ;  and  I  confess  that  I  <2ttn  see  no  go<xi  rea- 
son why  such  an  effect  may  not  in  prirt  be  given.  Why  ought  not  an  execution 
to  issue  upon  a  judgnient  nndered  in  one  State  against  the  person  ond  etfL^cts  of 
the  dcfeuaant  found  in  any  other  ?  It  is  uniieceBaiuy,  however,  to  moot  the  policy 
of  tlie  measure,  which  mu;^t  reist  with  Congroea  Id  its  wisdom  to  adopt,  if  it  should 
I  right  to  that  body  to  do  so" 


g  6ia.  In  BiaaeU  v,  Briggs  (1813),  9  Mass.,  467,  the  majof- 
i\j  held  such  judgment  concluBire  evidence  in  a  certain  <dtti 
of  cases,  though  exelading  judgments  in  eases  like  that  in  wBidi 
the  judgment  sued  on  was  given/  Sewall,  J.,  dissented,  ad- 
hering to  the  earlier  case,  Bartlett  v.  Knight,  and  appeared  to 
hold,  with  Radeliff  and  Kent,  in  Hitchcock  v.  Aiken,  thai  eoti- 
closiveness  included  legal  operation  and  effect,  which  wa«  not 
incidental  to  giving  full  faith  and  credit  to  the  record^  and  had 
not  been  prescribed  by  the  statute.*  Parsone,  C*  J.,  giving  die 
opinion  of  the  majority,  seems  to  exclude  the  idea  that,  in  ad- 
mitting the  conclusiveness  of  the  judgment  as  evidence,  any 
legal  operation  or  effect  on  the  rights  of  parties  within  the  forum 
is  implied  to  have  been  caused  by  the  Constitution,  or  the  law 
of  Congress.  He  referred  the  words  "effect  thereof ''to  the 
manner  of  proof,  and  not  to  the  "  acts,  records,  and  judicial  pro- 
eeedinga/'*    Sedgwick  and  Thatcher,  JJ.,  who,  with  Sewall, 

*  This  CAse  waa  decided  with  out  reference  to  tbe  contemporsry  ous,  MOli  v. 
T^forj^m,  in  the  Supreme  Court  of  th«  United  States. 

^%  M«s.,  472*  SewftU,  J, :— **  Does  fifcith  And  credit,  whether  foU  or  detemdiied 
by  the  Uwi  And  uMgea  of  the  StAte  Iroai  whence  the  record  !«  «athenticAted, 
iimiort  legml  effect  and  operation?  This  import,  though  professedly  fltated,  I 
beiieTe,  to  be  the  true  constmction.  was  practicnUy  denied  in  all  the  caee 
occnrred  where  the  Bome  words  uaed  in  the  Articles  of  Confederation  were  ' 
in  qneation,** 

^  9  Maae.,  467,  Parsons,  C.  /.»  nisilciii^  the  objection  that  "  tbe  proviaion  in 
the  Federal  Constitution  has  no  force  nnti]  CoDgress  declare  the  enect  of  jnd?- 
meiita  rendered  in  any  of  the  United  Stiite?,  and  that  Congresa  has  made  no  sudi 
decUration/*  nm\n :  "'Hot  this  objection  is  founded  on  an  erroneooB  constroctlon 
of  tbe  Conatittttion, — for,  b}^  the  express  words  of  the  Constttntion,  all  the  effect 
ia  ffiwtn  to  judgments  rendered  in  any  of  the  United  States  which  they  can  hftve, 
by  aemring  to  them  full  Iklth  and  credit,  so  that  they  cannot  be  contradicted,  or 
the  truth  of  theru  denied.  And  the  future  effect  which  Congress  was  to  gire 
relates  to  the  atithentlctition,  the  mode  of  which  i«  to  be  prescribed.  In  this 
a^nae  Congreas  nnderstood  the  subject :  for«  after  providing  a  mode  of  authentica- 
ticm,  it  ta  enacted  that  judgments  so  authenticated  shall  have  the  same  faith  and 
credit  riTen  totbem  in  every  State  as  they  have  in  the  State  from  wlilch  they 
w«re  taken.  But  neither  our  own  statute  [referring  to  act  of  Mass.,  1 795.  c.  ftl],  nor 
the  Federal  Coo  Hti  tut  ion,  nor  the  act  of  Congress,  had  any  intention  of  enlarging^ 
reibiiining»  or  in  any  manner  operating  upon  the  jurisdiction  of  the  LegiJiiUtures, 
or  of  the  courts  of  any  of  the  United  Btatea.  Tbe  jurisdiction  remains  as  it  was 
belDre ;  and  the  public  acts,  records,  and  judicial  proceedings  contemplated,  and 
to  which  full  faith  and  credit  are  to  be  i^iven,  are  puch  as  were  within  the  juris- 
diction of  the  >^tate  whence  they  shall'  be  taken."  And  on  p.  469,  *•  Prom  tlus 
reason  it  is  manifest  that  judgraenti  rendered  in  any  other  of  the  United  States 
are  not,  when  produced  here  as  the  foundation  of  actions,  to  be  considered  as 
<oretgn  judgments,  the  merits  of  which  are  to  be  inquired  into,  as  well  as  the 
jorisdiciion  of  the  conrts  rendering  them.  Neither  are  they  t^  be  considered  as 
domestic  judgments  rendered  in  onr  courts  of  record,  because  the  jurisdiction  of 
the  courts  rendering  them  fa  a  rabject  of  inquiry.  But  snch  judgmeota,  so  far  aa 
tha  court  rendering  them  had  jurisdiction,  are  to  hare  in  oQr  coorts  fiiU  faith  and 
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J.,  had  decided  Bartlett  v.  Kniglit,  were  not  present  at  the 
argument  or  the  decision  of  this  ease.  Parkerj  J.,  concurred 
in  the  opinion  of  the  Chief  Justice.* 

§  617.  In  Mills  v,  Dnryee  (1813),  7  Cranch,  4S1,  Jones, 
counsel  for  the  party  proffering  tlie  jodginent,  is  reported  to 
have  said,  "  It  is  admitted  that  a  record  authenticated  pursuant 
to  the  act  of  Congress  is  to  have  the  effect  of  evidence  only  * 
but  it  is  evidence  of  the  highest  nature^  viz.,  record  evidence/^ 
The  opinion  of  the  court,  delivered  by  Mr.  Justice  Story,  has 
since  always  been  referred  to  as  the  leading  anthority ;  and, 
though  somewhat  ambiguous  on  this  point,  it  seems  to  have 
been  understood  as  supporting  the  doctrine  that  the  judgment 
can  be  held  absolutely  conclusive  evidence,  and  yet  be  said  to 
have  an  effect  as  evidence  only,  distinguishable  from  operation 
of  law  detemiining  rights  and  obligations  of  private  persons.* 


credit  Tht^y  mfty,  tlierefore,  be  declared  on  ns  evideiic<*9  of  debt  or  promiseB ; 
And  on  the  general  iaaue  the  jiiriadiction  of  Ujq  court  rendering  them  \b  put  in 
iaauc,  but  not  the  merita  of  the  judgmeate,'* 

^  But  in  some  |x>inls  this  does  not  agree  with  the  opinJOD  of  Farker,  C,  J.. 
in  Wam'u  v,  Flagg  (1826),  2  Pick,,  449:—"  It  is  perfectly  cleiir  that  by  this 
firticle  nothing:  was  settled  but  that  the  acts,  dec,  autbenlicated  qb  Qonpen 
ihould  preacribe,  were  to  be  received  hb  eoTielnsive  evidence  of  the  doin^  of  the 
trlban lis  in  which  the^  &ct«  pasacd.  And  it  is  i^qually  clenr  that  the  effect  of 
Buch  acts  was  to  be  determined  by  Con|rrc6s.  The  act  of  Congress  j»as8ed  in  1790 
preacriben  the  mode  of  autbentioaiioii ;  Dut,  we  ahoutd  say,  except  for  the  decision 
of  ttj«  Supreme  Court  of  the  I  nited  States  [Mills  v.  Duryee],  has  not  determined 
the  effect:  for  it  only  provides,  in  the  words  of  the  Constitution,  for  the  *  faith 
and  credit*  to  be  given  to  acta,  Ac.,  bo  autheuticatedj — leaving  the  cflfect  uncer- 
tain, as  It  was  by  tne  Constitution.'* 

'  7  Cranch,  484,  Story,  J. : — '*  It  is  argued  that  the  act  prorides  only  for  the 
admission  of  such  records  at  evidtnee,  hot  does  not  declare  thedffict  of  such  evi- 
dence ^hen  admitted.  This  arg:nmeot  cannot  be  supported.  The  act  declares 
that  the  record,  duly  authenticated,  shall  have  such  faith  and  credit  as  it  had  in 
the  State  court  from  whence  it  is  taken.  If,  in  such  court,  it  has  the  faith  and 
credit  of  evidence  of  the  highest  nature,  viz.,  rrcord  evidence,  it  mtint  have  the 
same  faith  and  credit  in  everv  other  court,  Conffresa  have,  therefore,  declared 
the  effect  of  the  record,  by  decWlng  what  faith  and  credit  shall  be  given  to  it,** 
And,  p.  -485,  "Were  the  construction  contended  for  by  the  plaintiff  in  error  to 
prevail,  that  judgments  of  the  State  courts  ought  to  be  considered  j/rima  faeit 
evidence  only,  this  clause  in  the  Conslitution  would  be  utterlj^  unimportant  and 
inusory*  The  common  law  would  jcnve  nuch  judc^ents  preciselj^  the  same  effect 
It  is  manifest,  however*  that  the  Constitution  contemplated  a  power  in  Coni^^resi 
to  give  conclusive  effect  to  such  jodgments;  and  we  can  perceive  no  rational 
interpretation  of  the  act  of  Congress,  unless  it  declares  a  judgment  eonelttsive 
when  a  court  of  the  particular  State  where  it  b  rendered  wotud  pronounce  the 
tame  decision." 

Here,  it  will  be  noticed,  Jndge  Story  regards  the  conclnsiveness  of  the  judg- 
ment as  thiit  effect  which  Congress  was  empowered  to  give,  and  one  not  incidental 
to  giTing  fuU  fnith  and  credit  to  the  judgment  when  proved.  In  his  Comm., 
gg  1312/1313j  Judge  Story  noticed  the  variety  of  judicial  opiniona  as  to  the 
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Mr.  Joitice  Johnson,  disBeDtingt  opposed  tbe  doctrine 
rhich  mllows  no  plea  other  than  finf  iui  recordj  and  urged  the 
objection  that  jadgmeots  rendered  witboot  jnrisdietion  womld 
necessarily,  nnder  snch  a  mle  of  pleading,  be  held  eonclnaiTe. 
Bot  bis  argnment  that  gtich  judgments  ehould  not  be  held  eo9h 
du^e  becanae  ootttrarj  to  natural  jnsliee,  aeena  eoeapetent  lo 
overtlirotrf  in  an j  eBaey  the  doctrine  of  the  mmdaammem  of 
the  record,  as  eridence  to  determine  the  merita  of  the  sabred- 
'  of  the  judgineiiL' 
IfarriialL,  C  J.,  aflbmed  the  doctrine  of  the  coui  in  this 
I  in  Hampton  v.  MeConnell  (1S18),3  Wheaton,  2M,  and  m 
lyhew  r.  Thatcher  (ISSl), «  Wheaton,  1S9,  iatiraating  in  the 


i  fefce  QJtht  proi^tM  ihiei^  ^d  gflhg 


■  to  tfe  if^te^  of  IW  «iKdi  **  aad  Ike  (cflbcft  tlMno^" 


fvooC  1 


kajMtotUiiiiiliiMj 


«f  CWwM  ta  dedw«  tke  dfcd  «#  ni%m«i\  when  ddff 

"bwvgmB  totken.ciidC4Mr«Mi.bT«karlc|rib^ 

to  opvalvm  tka  oUeeli  <#  tkt    ~        "    ^^ 
,  4e.,  iM  addi:— »  B  i^  thniiiliiii,  pot 


]i»«rtll*i%^«#tikiSlMtoitBdtf  U»  cacrcfe*  ■uthaEity  urn  Sm  pe 


tal  WB^  to  i«««li«ft  tfcA  cfietft  of  the  a^nsvlednd 
•DiltluK»willlBtfa#  -  — 


IB  BBt  Tfcj  obHooa    It  iB^  bowwBr,  qwited  bj  ln%e  Wcjm^  Ik  HdhaojlB  «. 
,  IS  PlefteflB,  »7,  BB  bBTiBg  been  -  weU  aiid." 


I»  Oo^ao  qC  I«r%  8  <^>  Staty  bbtb:— "  The  CaM<Urtiii  dM  aal  noBi 
OBBivaaTBcvaoveriVaitWSlBtat^bat  simply  to  nnlBte  IhB  dfcct  of  1ft 
BOjwfadgBJ  JBtifwfirtiaB  ofCT  ptiBBOB  Bad  thiiiei  w^Mk  thdr  tBititorr.  -  It  i 

■m  MhB   Ih*  JBteMAlB  «f  qdlBT   SUbIM  dOBBttle  >i%MBlB  IB  bU  ililB 


[^  gB^  B  gUNJBl  VBfic&ty,  fO^  BMd  cndb  l»  tkem  bb  vrV 


MrSj  he  iileBded,  ti  «iiBid  be 


coBid bt BTiaidBd.    IsBlaBdi 

uyiBB«BlbffciB|ri 
dffea  of  jortacB  which  Brr«r  pogbi  to  1 
tiee  B0vcr  cbb  diifiMt  wUh  b«l  wha 

AbBB  iB.  thai  JBliB&tkm  CBB.BI  be  JBB^  « 

iriMi  the  r«Bi^  of  ite  nniBMB^  > 

by  bBU^  tand  wahu  &ev  B» 

moot  Bbeurd  Imws  on  this  rabjeet,  and  we  sdmit  of  b  i 

It  out  ni ottt  powTBT  to  prereat  the  executiaB  of  jodic  „       ^_  

Ibws,  ceftBialv  en  dibct  wf]]  be  gi'<r«B  lo  thai  Artkle  is  (hp  OotiUrtion  li  dirc^ 
heBtaity  with  the  otject  of  it."  *  •  •  "  ^  «nt  mtwilliB^  to  be  predniied,  by  a 
toehucal  olcecy,  from  emfigiiiiBg  o«r  jndgBBeBl  at  all  apoa  sndi  cueB,** 
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last  case  an  exception  as  to  judgments  rendered  without  per- 
fional  jurisdiction.  The  discrimination  of  the  effect  judicially 
ascribed  to  tlie  Can&titntion  and  law  of  Congress,  in  being  an 
effect  as  evidence  only,  distinguisliablefroin  legal  determination 
of  the  rights  and  obligations  in  support  of  which  the  judgment 
might  be  produced  in  tlie  foniin,  was  further  illustrated  by  the 
cases  in  the  Supreme  Court  of  the  United  States,  McEmoyle  v, 
Cohen  (1839),  13  Peters^  312/  and  Bank  of  the  State  of  Ala- 
bama V,  Dalton  (1S60),  9  Howard,"  5S2.  In  these  the  validity 
of  a  statutor)^  limitation  of  the  time  for  bringing  suit  in  the 
forum  upon  judgments  obtained  in  other  States  was  sustained, 
on  the  ground  that  tlie  remedy  upon  the  judgment  was  entirely 
dependent  upon  the  local  law  of  the  State  wherein  tlie  action 
was  brought,  and  in  no  wise  affected  either  by  the  law  of  the 
State  in  which  it  had  been  obtained,  or  by  the  statute  of  Con- 
gress.* 

In  D'Arcy  v,  Ketchura  (1S50),  11  Howard,  175,  the  doe- 
trine  of  the  court  is  repeated,  with  the  rejection  of  judgments 
rendered  against  parties  not  personally  within  the  jurisdiction, 
or  not  appearing  by  attorney.* 


*  1 3  Peters,  824»  Op,  of  tb©  couHj  by  Wnyoe,  J. ; — ^*'But  tbe  point  migbt  have  been 
Bhortly  distniflscd  with  thia  ange  decVration,  that  tbert-  h  no  cHrt^ct  eunetitntionftl 
inhibition  npQo  tb<3  StateSi  nor  ftny  dAuse  in  the  CoDstitntion  from  which  it  can  be 
even  plausibly  inferred,  that  the  Btaiea  may  not  lemslate  upon  tiie  remedy  in  fiiuita 
tjpoD  the  judgments  of  other  States,  excliiPtve  of  all  interference  with  ihi-ir  merits/' 
This  irititaation  thiit  tbe  merits  of  &  legal  claim  may  bo  unquestioned  where  the 
liiw  j;iver  refuaea  a  renitMly,  w^^mhl  have  been  a  better  illue  trail  on  for  Senator 
Benjamin'a  argument,  noticed  id  the  first  volume,  p.  582,  than  any  there  adduced 
by  nim. 

*  0  Howard,  528.  Op.  of  the  court,  by  Catron,  J. :— "  As  to  what  further  '  effect* 
ConCTesB  may  give  to  judgments  rendered  in  one  Biate  and  sued  in  another  doee 
not  l>eiong  to  this  inquiry ;  we  have  to  deal  with  the  Ijiw  aa  we  find  it,  and  not 
with  the  extent  of  the  power  Congresa  may  have  to  legislate  farther  in  this  respect. 
That  the  legislation  of  Conjirre^,  so  far  as  it  has  gnne,  does  not  prevent  a  jijtate 
from  paesiQg  attg  of  limitation  to  bar  suits  on  jodgmenta  rendered  in  another 
Stat«,  19  the  settled  doetrine  of  this  court,**  dec.  In  the  Supreme  Court  of  Ten- 
nessee, Hunt  V,  Lyle,  Catron,  Ch.  J.,  said  : — *"  CongreBS  having  declared  the  foroo 
and  effect  of  judgments  and  decrees  in  sister  States  to  be  the  eame  as  in  the  States 
where  they  were  rendered,  it  ia  our  duty  to  execute  this  decree  rendered  in  Vir- 
ginia*  jti6t  as  there  it  would  have  been  executed,  had,**  <fcc. 

■  Also  Hubbell  t*.  Cowdry  (1809),  5  Jybns.  1;J2;  Jones*  admr.  v^  llool%'«  admr. 
(1824),  2  Randolph,  Vn.  803 ;  Cameron  r,  Blurtt  (1827),  4  McCord,  278;  but  con^ 
fr<i,  Morton  ik  Naylc.r  (1833).  1  lliira  S.  C.  439. 

•  Catron,  iL,  delivering  Upv  of  the  court,  eoncludea: — "We  cannot  bring  our 
inlllds  to  doubt  that  the  net  of  1790  does  not  operate  on  or  give  additional  force 
to  the  judgment  imder  coni^ideration/'  But  bow,  under  the  decitiions,  could  this 
be  well  predicated  of  the  effect  of  the  act,  in  any  case,  if  the  effect  given  is  only 
effect  as  evidence  \ 
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§  618.  "  A  caae  ariiefi  within  the  meaning  of  the  Constitution 
whenever  any  question  respecting  the  Constitution,  laws,  or 
treaties  of  the  United  States  has  assumed  eneh  a  form  that  the 
judicial  power  is  capable  of  acting  upon  it.  That  power  is 
capable  of  acting  only  when  the  subject  is  submitted  to  it  by  a 
party  who  asserta  his  rights  in  the  form  prescribed  by  law.  It 
then  becomes  a  case.'"  Now  the  rights  which  may  thus  be  as- 
serted and  denied  in  an  action,  the  formal  application  of  reme- 
dial justice,  must,  it  would  seem,  be  substantive  or  primary 
rights,  as  distinguished  from  secondary,  remedial,  or  adjective 
rights ;'  and  the  secondary,  remedial,  or  adjective  right  to  pro- 
duce certain  evidence,  in  support  of  an  action,  cannot  itself  be 
the  subject  of  an  action.  If  the  admitted  conclusiveness  of  the 
judgment  presupposes  operation  of  the  Constitution  and  statute 
of  Congress  on  the  right  and  obligation  which  the  judgment  is 
adduced  to  prove,  the  assertion  of  that  right  is  a  case  arising 
under  the  Constitution  and  law  of  the  United  States,  and  within 
the  judicial  power  of  the  United  States  extenduig  to  cases 
under  certain  laws.  But  by  limiting  the  "  effect "  declared  by 
Congress  to  an  effect  as  evidence,  the  right  and  obligation 
sought  to  be  enforced  in  the  action  are  left  dependent  on  local 
or  State  law,  and  therefore  not  within  the  judicial  power  of 
the  national  government,  except  as  they  may  be  controverted 
in  cases  arising  between  certain  persons. 

If  no  decision  of  a  State  court  against  a  claim  founded  on 
a  judgment  rendered  in  anoUier  State  had  ever  been  brought 
np  to  the  Supreme  Court  of  the  United  States  as  a  case  "  aris- 
ing under  the  Constitution  and  laws  of  the  United  States,'* 
that  circumstance  miglit  afford  a  negative  argument  that  the 
conclusiveness  of  the  judgment  under  the  statute  of  Congress 
is  regarded  as  entirely  distinct  from  its  legal  operation.  I 
have  not  been  able  to  find  any  case  of  this  kind  in  the  reports 
of  the  Supreme  Court,'    Bat  by  the  Supreme  Court  of  Penn- 


»  Otborne  v.  U.  S.  Btmk,  9  Wliejiton,  81&;  1  CurtW  Comm.  ^  1. 

'  1  SUrkie'a  Ev.  1  v — "Every  Bjiitem  of  municipal  law  coDsUta  of  i 
and  adJc4Uire  provisions.  Substantive,  which  define  primary  ngbts  and  duties; 
iidjective,  which  provide  meaDS  for  preventing  or  remedying  Ae  violation  of  tub- 
Etantivc  proviaiona." 

'  The  cttsea  cited  from  these  reporte  were  all  on  appeala  from  the  U,  S,  CiMruit 
or  Diatrict  courta. 
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sylvania  it  is  said,  in  a  recent  suit  on  sticTi  a  judgmeiit  (1856), 
State  of  Ohio  t\  HiDchinan,  27  Penn.  (3  Carey),  483,  **A  judg- 
ment of  this  court  adverse  to  the  rights  arifiing  out  of  the  fed- 
eral Constitution  and  legislation  would  be  reviewable  in  the 
Supreme  Court  of  the  United  States.'" 

The  numerous  other  cases,  in  the  State  courts,  later  than 
Mills  V.  Duryee,  and  following  it  as  the  leading  anthority, 
though  with  the  limitations  given  in  the  rule  hereinbefore 
stated  (p.  240),  do  not  throw  much  liglit  on  the  point  under 
consideration.  The  weight  of  jndicial  opinion  seems  to  sup- 
port the  doctrine  that  legal  operation  or  effect  on  the  substan- 
tive rights  of  the  parties  h  not  involved  in  the  received  doctrine 
of  the  conclusiveness  of  judgments  under  the  statute. 

§  61 9*  From  the  nature  of  the  judicial  function  there  can 
be  no  authoritative  judiei«l  opinion  as  to  any  further  eiFect 
which  Congress  may  hereafter  prescribe.* 


*  The  sftme  do<^riDe  is  held  in  Rogers  r,  Bnrn«,  27  Penn.  (1856)  (3  Carey),  527. 
It  had  been  before  laid  down  l>y  Lewis,  J.,  in  the  coiirt  bi*low.  See  Biixloy  t. 
Lhiflh  (1851),  16  Penn.  (4  IIarrU)r243.  For  the  application  of  the  dDctdn©  in 
the^e  cAaea,  see  the  note  ante,  p.  246,  n.  3. 

*  Besides  those  already  noted,  the  principid  aQtliorlties  are  Ifi  Johns.  148  ;  19 
ib.  161 ;  4  C^iwen,  292,  1523;  8  ib.  311 ;  0  Wi?rid.  155  ;  ft  ib.  447  ;  17  Mass.  543  ;  6 
Pick.  244;  Kl  ib.  55  ;  4  Metcalf,  333;  U  S.  A  R.  ^62;  HVib.  t40i  12  ib.  20S;  7 
Watts  tfc  Si?rf-,  447:  4  Munf.  241 ;  1  N.  H.  !>42;  4  Conn.  38^;  3  Iluwlcr?.  401 ;  I 
HaraiDond,  124;  1  Blackf,  Ind.  109;  2  Verm.  263;  4  ib.  67;  2  Leigh.  172;  2 
Yerger,  376,  484;  8  ib.  142;  1  Green,  N.J.  70;  ft  Gill  .fe  Johns,  TiO?;  1  IliIVs  So. 
C.  439;  18  Geo.  725;  2  McUiin,  C.  C.  511;  2  Woodbury  A  Minot.  4:  2  I  Vine's 
C.  C.  5U7.  8imiUr  cases  under  the  Article-^  ol  Confederation  are  1  iJidlas,  188, 
261 ;  Kirbv,  119.  The  questlotis  ririiiin^  uiidt-r  the  provision  of  the  Constitution 
are»  with  the  tenses,  very  elaborutely  exinnini'd  in  notes  to  the  American  f  diti«ns 
of  Phillips  on  Evidence^  Part  11.  eh,  1. 1  6,  and  in  App,  tn  Am,  Leading  Cases,  ed. 
1855,  note  to  MeErnoyhj  v,  Cohen. 

*  Judicial  o|jiiiif>n  can  be  expressed  only  in  eafies  ari^iin*;  out  of  some  power 
cluimed  {ante,  vol.  I.,  p.  429.  n.  3).  While  tfie  decision  of  the  Supreme  Ckmrt  of 
the  0.  9,  is  admitted  to  be  final  aa  between  the  parties  in  Ruch  caaea,  it  ia^  for  all 
the  rest  of  the  world,  ordy  an  element  for  juristical  deduction  {ante,  vol.  L,  p.  526, 
n,  3).  But  the  action  of  t^ie  other  departments  of  the  national  goyemment  cnnnot 
be  prospectively  limited  by  any  number  of  such  decisions  (anlf.  p.  245^  n.). 
PreHident  Lincoln,  in  hi^  Inautrural,  March  4,  1861,  has  Raid : — **  I  do  not  forget  th« 
positimi  a'^.-^UQied  by  some,  that  eonstitutionnl  qiieations  are  to  ba  dc<'ided  by  the 
Stiiireiue  Court,  nor  do  I  deny  that  such  decisions  must  be  bijiding  in  any  ease 
up^ju  the  partiei?  to  a  suit,  as  to  the  object  of  that  8uit.  wldle  they  are  also  entitled 
to  very  hifjh  respect  and  consideration  in  all  parallel  caaes  by  all  other  depart- 
ments of  the  government;  and,  while  it  is  obviously  possible  that  Huch  d+^ision 
may  be  erroneouH  in  any  given  case,  util!  the  evil  effect  following  it  beinfy  limited 
to  that  particular  case — ^with  the  chance  that  it  may  be  overrnled,  and  never 
becnmc  a  pru-eedent  for  other  ea^es — can  better  be  borne  than  could  the  evils  of  a 
diJferent  prtictice.     At  the  same  time  the  candid  cittxen  most  eonffsa  thiit,  if  the 
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ETFBcrr  or  judosients. 

If,  as  is  lield  by  the  Bmaller  number  of  judicial  opinions, 
the  conclusiveness  of  judgments  coming  within  the  received 
rule  is  an  effect  caused  by  the  law  of  Congress,  and  not  one 
incidental  to  giving  full  faitli  and  credit  as  required  by  the 
Constitution,  it  seems  difficult  to  say  why  the  }>ower  should  be 
lield  to  be  limited  to  prescribing  an  effect  as  evid^nce,^  and  not 
to  extend  to  giving  the  jndgiiient  operation  or  legal  eflect  on 
the  relations  of  private  persons. 

So  it  appeal^  tlmt  the  jndges  who  support  the  con cln si ve- 
ness  of  the  judgment  on  this  reading  of  the  provision  are 
generally  those  who  also  intimate  that  Congress  may  go  far- 
ther and  prescribe  a  greater  effect.  On  tlie  other  hand,  the 
opinion  that  no  greater  effect,  than  effect  as  evidence,  can  ever 
be  attributed  to  the  judgment,  when  proved,  seems  connected 
with  the  doctrine  held  by  the  greater  number  of  judges,  that 
the  coneliiBivcne83  of  the  judgment  is  incidental  to  their  receiv- 
ing full  faitli  and  credit  as  provided  by  the  fii*st  clause  of  the 
provision.  Some  judges  may  have  regarded  legal  operation  or 
effect  as  involved  in  tlie  giving  full  faith  and  credit ;  but  the 
terras  have  been  generally  considered  peculiarly  appropriate  to 
designate  the  reception  of  the  record  as  evidence,  distinct  from 
any  effect  on  the  stibstantive  rights  of  tlie  parties. 

§  620.  It  is  probable  that  Mr.  Hadison,  who  was  prominent 
in  giving  the  provision  its  i>resent  expression,  always  under- 
<>tood  the  eflect  spoken  of  to  be  tbo  legal  operation  of  the  pub- 
lic acts,  ttc,  and  aR  meaning  far  more  than  effect  as  evidence 
merely*      From  his  language  in  the  Federalist/  whose    au- 


polley  of  the  j^orornment  upon  tho  vital  questions  affecting  tho  whole  people  l«  to 
»e  irrcvomblj  fix*;*d  bj  the  deciaions  of  the  HuproniL^  Court,  tho  inBtnnt  they  »re 
miwlo  in  ordifmry  lit%Ation  between  partiea  in  personal  nctioiis,  the  j^eojile  -will 
have  ceasL^d  to  bu  their  own  riilera,  bnving  to  that  extent  prncticaUy  reatgned 
their  goyernment  into  the  haiidn  of  that  omlnent  trihuna).  Nor  la  there  in  tlufl 
view  uny  nssault  u[)oii  the  court  or  the  judje;:ea*  It  is  a  duty  from  wliieh  they  nuy 
not  Bhrfnk  to  deciile  cases  properly  brought  before  them,  and  it  is  no  faolt  of 
theirs  if  others  seek  t<»  turn  their  decisions  to  politlefll  piirf^Ktses,'* 

'  The  Federalist.  No.  42  : — '*The  power  of  prescribinje:,  by  ineneral  laws,  the 
manner  in  which  the  public  acts»  records,  and  judicial  proceedings  of  each  Btat« 
shall  be  proved,  nod  the  effect  they  shall  have  in  other  Htatea,  is  an  evident  and 
valuiible  improvement  on  the  cku.^e  relattn^^  to  this  subieet  in  the  Articles  of  Con- 
feilcrntion»  The  meaninjcj  of  the  latter  is  extremely  inaeterinluate  and  can  be  of 
Utile  iniportnnee  under  anj"  interpretation  which  it  will  hear.  The  power  hero 
established  may  be  rendered  a  very  convenient  instrument  of  juatice»  and  be  par- 
ticularly beneficial  on  the  borders  of  contiguous  States,  where  the  eflTeeta  liable  to 
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tliority,  as  contemporary  exposition,  lias  always  been  allowed, 
it  is  evident  that  he  attributed  to  this  provision  a  vastly 
greater  iinportance  than  could  have  belonged  to  the  provision 
in  the  Articles  of  Confederation,  and  supposed  that  by  it  some 
indefinite  but  highly  energetic  power  had  been  given  to  Con- 
gress, But  the  question  is,  whether  the  nation  which  adopted 
the  Constitution  took  the  same  view  '  of  the  new  clause. 

§  621.  In  determining  the  force  of  written  enactments,  the 
words  used  must  be  interpreted  witli  reference  to  t!ie  eircum- 
stances  under  which  they  were  promulgated.  From  these, 
too,  the  reason  or  motive  of  the  author  of  the  rule  is  to  be 
known,  if  it  may  be  known  independently  of  the  enactments 
themselves,*  Among  these  circumstances  is  the  pre-existing 
law  and  what  would  have  continued  to  be  law  in  reference  to 
similar  objects  if  the  enactment  had  not  been  introduced.* 

jiifltice  nifty  l>e  smldenly  mid  aecretlj  tmnslated,  in  any  stage  of  tlie  proceM,  wiHiIq 
»  f ore  ign  j  II  ri  s  d  i  clktn. " 

Ko  f^c&t  importance  scfma  ti>  hare  Iweii  attached  to  the  clause  in  tlie  Conven- 
tion, pTom  the  observations  which  Imvo  he*?n  reported,  it  is  clear  tlmt,  whatever 
power  in  respect  to  Judijmont*  nmy  hnve  been  iritt-nded,  thost*  who  spoke  on  the 
fliihjcet  did  not  rjiean  to  pve  n  power  of  extcndinj^  the  fit^itntce  of  the  Stutca,  Sve 
remarks  of  Madison  and  Itfindolph,  Aug,  *29,ftnd  of  Maaon,  Wils^oii,  and  tlantiolph, 
l^pt.  8,  in  tiie  Jouriml  of  the  Convention  (Madii*on  Papers,  5  Elliot  Debates),  In 
the  Virginia  Convention,  June  23,  1788,  Mr  Mftjson — "The  latter  part  of  this 
cliiuae,  Sir,  I  confeis  I  do  not  understand — Full  faith  and  credit  to  be  given  to  all 
aclJt :  and  how  far  it  muy  be  projicr  that  Cong^reas  shall  declare  the  effect®,  I  can- 
not clearly  see  into/*  SIt\  Miidison — *'  It  appears  that  this  ia  a  tlouse  which  is 
abaolutely  neeessary.  I  never  heard  any  objectio!!  to  this  clause  before,  and  have 
not  emplnyed  a  thought  cm  the  subject  (3  Elliot's  Deb.  584),  The  clnuse  was  sub- 
stituted in  Convention,  8ept,  3,  1787,  for  **  And  the  LegiHhvtnre  .ihall,  by  g-eneral 
laws,  prescribe  the  manner  in  which  such  acta,  records,  and  [judicial]  proce^din^ 
shall  be  proved,  and  the  effect  which  jud;i^tiienta  obtained  in  one  State  shall  have 
in  another  "  (Journal,  Sept.  1 ).  Assuming  that  legal  operation  beyond  effect  as 
evidence,  wtm  here  intended,  it  does  not  follow  that  the  word  was  to  have  tlie 
same  meaning"  in  the  clause  which  was  adoptet!.  Some  of  tho9<?  whoj^e  obficrva- 
tlons  are  reported  mny  huve  proposed  to  give  Congress  [jower  to  execute  judg- 
ments (see  in  Madison  Fapi^rs  observations  of  Mndison  and  others,  Aug.  29) ;  but 
the  majority  may  not  have  intended  such  a  grant  itf  power.  If  the  sense  of  the 
Convention  waa  expresiMHl  by  the  reported  remiirks  against  a  power  to  extend 
State  laws,  it  is  m  fair  to  infer  that,  jd  adopting  the  present  reading  in  room  of  that 
above  tjnoted,  the  Convention  Intended  to  preclude  even  judgments  from  receiving 
leffttl  effect,  as  it  is  to  conclude  that  they  intended  muking  the  legal  operation  of 
public  acts,  rocordB,  and  judicial  proceedings  all  equally  dependent  on  Congrea*. 
(Compare  the  arguments  of  Cobb  on  Slavery,  p.  160  ;  and  2  Curtis'  Hist,  of  Conat. 
449,  note,)  The  dangers  to  which  this  kind  of  interpretation  is  liable,  are  well 
staUnl  in  8tory*s  Co  mm.,  §J^  406,  -107. 

*  Story  sComm.,  gg  40«,  407. 

'  Lieber's  Hermeneutics,  pp.  121-128. 

*  Antff,  pp.  230-241.  Heydon'a  Case,  3  Rep.  7.  1  Bl  Com.  87.  Sed^lck, 
and  Stot  Conat  Law,  2S5.    Story'a  Cotnm.,  g  406. 


OP  JITDGMESTB* 


It  i^  &iiperfliio>ii9  to  show  thjit  in  tbe  wibmnoe  of  tUs  pro- 
erery  eSect  whicli  the  Acts^  Feeord^^  uid  jcuUci^  pro- 
I  eeedi^gs  of  one  State,  or  which  tbe  nuumer  of  proting  tbon 
i  etnM  hare  in  the  ecmrts  of  other  SteteB,  would  hsre  beat  de- 
termined br  the  eommoji  law  of  the  fonim,  inclndiag  whatever 
might  be  applicable  in  that  body  of  mles  which  ik  jndiriaHy 
known  as  international  priTate  law,  until  ehanged  br  local 
legislation.' 

Br  this  enstomuy  law  two  qnestieaa  woald  hare  to  be  de- 
tennincd :  1.  How  sneb  acta,  &e.^  may  be  aatiienticated.  S. 
How  hr  tibftf  may  operate  in  the  fontm  to  determine  lii^ta 
and  obU^atioDs  of  private  perMms.* 

Now,  mwe  the  Cooglitntion  speaks  of  ^elleet  ^  wtt&^  haT- 

tag  giren  power  to  prescribe  the  manner  of  peoof,  it  vottM 

aeem  that  the  efibet  intaided  waa  tiomediing  difcreBt  from  Ae 

aatibeoiiealioo,  and  that  it  mnst  be  c^^eratiTe  en  the  ligbta  and 

f  eUSgalioBa  of  persons. 

Bat  then  the  ctjrcnmstaace  is  to  be  noticed,  that  the  whole 

I  grant  of  power  to  Otagress  is  preeeded  by  the  rei^msitioii  of 

^ihith  and  cn^it^for  dieee  aets,  dre-,  and  that  a  similar  r^tdal* 

)  tion  waa  already  existing  in  tbe  Articles  of  Confederation.     It 

'.  ja  eTident  that,  if  the  constitiitftonal  i  'a  bad,  lite  ita  pio* 

Lto^rpe,  been  Umited  to  dnareqnidri  aanner  of  priMrng 

such  acts,  Arc^  under  the  castotnary  law  in  this  reapect,  ml^it 

raiy  greatly  in  the  different  States.'    For,  as  jadictal  trtbttaala 

I'  are  mot  cognizant  of  tbe  laws  of  foreign  jurisdictioits,  the  proof 

of  their  pnblie  acta  of  erery  Mnd  must  be  made  nnder  the  local 

method  of  proTing  matters  of  fact.    There  might 

f  ebrioQsIy  tbeti  ocenr,  in  the  different  Stales^  such  a  variety  of 

praetiee  in  this  ressp^zct  as  woaU  amount  to  an  unequal  grrn^ 

of  faith  and  credit. 

The  manner  of  proof,  and  the  effect  of  the  manaer  of  {»ro«>f 


)  (which  reading^ 


mo^t  generaF)^*  are 


«Sioey^Contt.|ISOC    &i 
I0  attrib«l«d  to  th« 
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;  *.*•»;*.  IK  zti.  ti,  4. 


Hbtf  ordlwHqr  fltris»,tto 


«aid  4 


THE  QUE8TI01?   EXAMINED. 


261 


libr  caufiing  faith  and  credit.  Since,  therefore j  effect  ia  men- 
Itioiiec],  for  the  first  time,  wlien  Congress  is  empowered  to  pre- 
JBcrihe  tlie  manner  of  proof,  it  seems  quite  as  natural  to  infer 
that  the  whole  power  given  is  eubordiuate  to  the  object  of  the 
[first  clause — the  giving  faith  and  credit  to  the  written  evi- 
jdences  of  the  jnridical  action  of  the  States — <as  to  infer  that  it 
rvas  intended  to  produce  an  effect  greater  than  any  incidental 
'  to  their  receiving  full  faith  and  credit. 

§  622.  In  the  corresponding  clause  in  the  Articles  of  Confed- 
icration,  the  acts  of  '* courts  and  magistrates"  of  the  States 
are',  with  their  records  and  judicial  proceedings,  the  subject 
[spoken  of/ 

The  constitutional  provision  relates  to  *^  tlie  public  acts," 
l&c,  of  the  States  themselves.     The  judgments  of  its  courts 
I  arcj  in  a  sense,  acts  of  the  State  itself,  but  there  can  be  no 
[doubt  that  the  legislative  acts  of  the  States  are  included  within 
the  meaning  of  the  tenn,'  and  the  clause  has  been  so  under- 
stood by  Congress  and  the  judiciary*     The  act  of  1790  indi- 
cates how^  the  legislative  acts  of  the  States  eliall  be  authenti- 
jcated,  but  no  mention  is  made  of  any  effect  which  tbcy  may 
[have,  or  of  the  faitli  and  credit  to  be  given  to  them.     If  the 
I  conclusiveness  of  judgments  is  caused  by  tlie  law  of  Congress, 
I  the  effect  implied  in  such  conclusiveness,  whatever  that  may 
be,  cannot  be  supposed  to  belong  to  a  State  statute  under  the 
existing  law^  of  Congress.     But  if,  as  held  in  most  of  tlie  cases, 

*  Art.  IV.,  the  last  purHfi^niph: — "  Full  fiiitli  mid  credit  BhoU  be  given  m  each 
of  thei*e  SUted  to  tiie  rotorde,  acta,  ami  jaditiul  proeeediugfl  of  the  courts  and 
lua^strntcs  of  every  other  Stat^." 

^  Bi'fore  adopting  ita  actual  proviaions,  tlie  franiera  of  the  Constitution  con- 
sidered Biid  rejected  otherft  relating  to  the  same  ji^tDeral  objects,  and  more  or  le»s 
refiemblinc:  tJie  former  in  their  vt^rbal  conopoRitton.  If  these  rtyeeted  prtipositioii« 
or  any  rejected  tenn»  or  phrases  may  be  referred  to  a»  indicatmg  the  intentioti  of 
the  ftuthora  of  the  actual  [ihraseoloi^,  h  is  becJinHC*  thcHC  propogitlone  ai*d  pbroeeii 
ehow  what  the  fratnera  of  the  Constitutiem  did  not  intend  to  say.  The  value  of 
tlie  debates  in  the  Conventinn  oud  iii  the  ratifying  State  convenlionH^  act  showing 
tho  tisus  lo^ttendi  of  the  time  and  a«  cotitemporury  exposition  of  the  adopt^?d 
phraseology^  ia  a  distinct  thintr.  But  it  i»  not  tincoramoii  to  find  inttrpretatioufl  in 
which  the  rejected  phrn«oohigy  is  made  to  control  tliat  which  was  subs?tituted  for  it. 
Tet  where  a  more  Bpeciflc  tenn  has  been  rejected  for  one  more  generab  tiie  fonner 
may  well  be  supposetl  t^j  have  been  intended  within  the  Intter.  The  clnuse  under 
conskleratiun  was  iuh^ctitllted  in  the  Convention,  Sept.  Ist  and  3d,  for  the  liltb  of 
the  articles  proposed  Aug.  6,  IIHI,  which  read  : — "  Full  faith  ?hall  be  tjiveu  in  each 
State  to  the  acts  of  the  Legislatures,  and  to  the  records  and  judlcijil  pro<:cediogB 
of  the  courts  and  magi^trateB,  of  every  other  8tate,'*  See  Jnurnal  Madison  Pa- 
pers, 124C»,  144  H. 
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the  coBclusivenese  of  a  judgment,  when  proved  in  the  manner 
prescribed,  is  caused  bj  the  canstitutional  provision  and  not  liy 
the  law  of  Congress,  it  would  seem  that  a  State  statute  might 
be  held  equally  conclusive  as  to  any  rights  and* obligat ions 
declared  by  it.  No  effect  or  legal  operation  has,  it  is  be- 
lieved, ever  been  claimed  for  a  State  statute,  when  proved  in 
the  manner  prescribed.*  But,  from  the  collocation  of  acts  with 
records  and  judicial  proceedings  in  the  Constitution,  it  would 
seem  that  Congress  might  ** prescribe"  for  a  State  statute 
whatever  effect  it  is  competent  for  tliat  body  to  prescribe  for  a 
judgment  of  such  State,  and  that  it  might  be  made  as  conclu- 
sive evidence  in  other  States,  as  judgments  are  or  can  be  made, 
in  respect  to  rights  and  obligations  of  persons  who  are  bound 
by  it  within  the  State  whose  act  it  is.  And  if  Congress  can, 
in  reference  to  judgments,  do  more  than  has  been  done  in 
making  them  conclusive  as  evidence,  and  can  give  them  addi- 
tional effect  and  operation  in  every  State,  it  seems  difficult  to 
say  why  similar  operation  and  effect  may  not  also  be  given  to 
the  statutes  of  a  State,  or  to  such,  at  least,  as  determine  the 
rights  and  oliligations  of  persons  in  relations  which  can,  in 
their  nature,  continue  in  other  juriBdietions.' 

When,  under   customary   international    private   law,  the 

'  In  1  rdnea,  481,  Judge  Kent,  anjuing  ng-aiast  the  concltislvefiesa  of  the  judg^- 
mont  as  evi*l*'nc'i',  said  : — "  It  is  proltv  evident  that  the  Constitution  iii**Ant  nothing: 
more  by  full  fuith  aiid  credit,  thiin  whjit  re^petted  the  evidence  of  such  proceed- 
in  pjs,  fr>r  the  words  «re  iipplied  tt»  public  actu  as  well  *e  to  judicial  mnUers.** 
Eartlunnn  >\  .luuoa,  2  Yorker,  4 8 ft,  Catron,  J. : — "  Congrcsdi  has  no  power  conferred, 
by  the  Coni^titiition,  to  flutuect  one  State  «ovorei|^ty  to  the  leg^fflation  of  another, 
aor  haa  the  exerdse  of  auch  a  power  b«en  Attempted  by  the  act  of  1790." 

*  The  reader  may  tbink  the  conmetjueneee  of  this  provision  very  reraotoly  con- 
nooied  with  the  mibject  of  this  treotirte ;  and,  indeed,  the  writer  has  been  led  to 
devote  »o  much  space  to  itH  considerfUion  solely  lay  the  observiilioiiB  of  Mr, 
Thomas  R.  R.  Cobb,  of  Georgia,  in  the  first  vol,  pub.  Auo^.,  1858,  of  his  work  on 
the  Law  of  Neijjro  Slas'ery,  g§  2061-215.  Holdini;:,  from  the  dicta  in  the  adjudged 
caaes,  that  Conj^resa  may  give  an  effect  to  judgment-*  bej'ond  effect  as  evidence, 
Mr  Cobb  arjraea  that  tiiey  may  i^jive  a  like  effect  lo  the  tf(^«  of  the  States,  which 
•  terra,  as  used  in  the  provision,  be  also  aseunies  to  be  equivalent  to  /crif*  in  the 
general  aense.  Under  tbia  interpretation,  Mr.  Cobb  urges  that  Cong-re^is  may  grlvc 
eflPect  or  operation  to  the  laws  of  the  eeveral  States  which  deteiinine  *tahis'U\  the 
place  of  dornieib  ho  far  as  to  maintain  tho«o  risflits  of  masters,  in  respect  to 
escaped  slaves  and  slaves  brought  with  tbeni  in  \^aiting  or  passings  throu|^h  the 
froe  States,  wbicli,  in  the  judiy^ment  of  Congress  and  the  national  judiciary'  tho^e 
States  are  bound  by  comity  to  recognize;  having  alao  in  the  same  work  en- 
deavorcd  to  f*how  thiit  the  'j>ussession  of  their  Hhivea  by  owners  in  these  circnm- 
stmnce^,  wliould  be  recognized  in  the  free  States  on  this  principle.  The  j^uj^estion 
«f  this  doctrine,  though  by  a  private  jurist^  will  show  the  importance  which  moy 
'^r  attend  on  the  understanding  of  this  provision. 
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yurlditral  action  of  a  foreign  state  18  produced  in  evidence  to 
leteniiiue  rights  and  obligations  in  any  foniiu,  it  is  entirely 
Uinmatu'ial  wlietber  such  juridical  action  was  exhibited  in 
mtten  law— etatutes  or  codes — or  by  the  customary  unwritten 
law  of  the  foreign  state.  To  suppose  that  Congress  may  give 
the  statutes  of  one  of  the  several  States  an  effect  or  operation 
tlie  other  States,  which  could  not  be  given  to  its  unwritten 
I  common  law,  seetns  inconsistent  or  without  apparent  reason. 
I  For  rights  and  obligations  which  in  one  State  rest  on  common 
I  Jaw  alone  may  exactly  correspond  with  those  which  in  another 
liave  been  declared  by  statute,  and  in  most  of  the  States  those 
I  which  are  attributed  to  common  law  are  far  more  important 
phan  any  resting  on  statute,' 

But  the  particular  and  inferior  cannot  defeat  the  gen- 
eral and  superior;  the  exception  is  not  to  he  made  more 
general  than  the  rule  to  which  it  is  an  exception/  and  in  an- 
Iwer  to  such  an  interpretation  it  must  be  urged  that  such  a 
power  in  Congress  to  extend  the  local  law  of  the  several 
States  would  be  an  irjimeasurable  limitation  of  the  two  most 
fundamentHal  and  general  principk'S  of  the  Coustitution.  One 
of  these  is,  that  tlie  States  are  to  be  mutually  independent  in 
the  exercise  of  tlio&e  powers  which  have  not  been  granted  to 
the  national  government ;  the  otlierj  tliat  powders  are  granted 
to  Congress  Biiecifically,  or  are  specific  in  respect  to  certain 
relations.  Such  a  power  in  Congress  would  be  manifestly  in- 
deteriniuate,  and  be  an  indefinite  restriction  on  the  exercise  by 
the  States  of  their  reserved  powers, 

^Tjatever  power  may  have  been  intended,  it  is  evident 
that  the  law  resulting  from  it  will  form  part  of  the  gua^i- 
intemational  law"  of  the  Union,  limiting  the  States  in  the 
exercise  of  tlieir  reserved  powers  in  respect  to  domestic  aliens. 
But  tlie  otlier  sections  of  this  Article  have  this  effect  also,  and, 
therefore,  like  statutes  in  pari  matet^ia^  they  may  be  inter- 


*  Afl  haft  been  noted  above,  Mr,  Cobb  assumes  that  pMie  actn  in  the  prorision 
may  include  ajjj  nile  of  low, 

*•  8«tlp:wk'k  on  Dmstr.  287.  Lieher'u  Hermen€titic«,  168  -.— 'The  jDrencral  and 
anpvrior  pr^aile  oTcr  the  specific  nn<l  inferior ;  no  law,  therefore,  cun  be  con- 
etnit'd  counter  (o  the  fundameutiil  law.  If  it  admits  Ruother  L-iinstruction,  this 
mtist  be  adopted." 
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preted  by  each  otlier.  Tliese  other  eections  contain  specific 
limitations  of  the  States  in  this  exercise  of  these  powers,  and 
the  expression  of  these  implies  the  exclusion  of  an  interpreta- 
tion of  this  provision,  which  would  authorize  a  more  general 
m/er-liniitation  at  the  will  of  Congress.  Expressio  uniuB  est 
exclusio  altering. 

It  is  no  a  priori  assertion  to  ear  that  such  an  idea  is  utterly 
contrary  to  the  spirit  of  the  Constitution,*  and  the  ohjeetion 
upplies  against  attributing  to  any  written  evidence  of  tljo  jurid- 
ical action  of  a  State,  whether  public  net,  record,  or  judicial 
proceeding,  any  legal  operation  or  effect,  in  the  other  States, 
beyond  an  effect  as  evidence. 

§  623.  The  conclusiveness  of  judgments,  coming  within  the 
general  rule,  as  to  the  merita  of  a  elaim  in  distinction  from  a 
simple  recognition  of  their  genuineness,  has  been  shown  to 
be  supported  by  a  great  weight  of  jutlicial  decision. 

Yet,  notwithstanding  the  frequency  of  occasions  for  judi- 
cial exposition  of  the  doctrine,  it  has  not  been  very  clearly 
shown,  in  the  opinions,  ujx^n  what  principle  of  interpretation 
records  of  judicial  proceedings,  in  tlie  recognized  cases  of  ex- 
ception, have  been  excluded  from  the  operation  of  the  Consti- 
tution and  the  statute. 

This  exclusion  may  perhaps  be  founded  upon  an  argument 
like  the  following.  Tlie  provision  is  either  an  international 
compact  as  between  the  States,  and,  therefore,  to  be  inter- 
preted by  rules  applicable  to  the  explanation  of  international 
compacts,  in  which  case  the  meaning  of  the  tenns  used  is  to  bo 
ascertained  by  a  standard  common  to  the  contracting  parties, 
or  it  is  like  a  statutory  enactment,  and  its  meaning  is  refer- 
able to  language  before  used  by  the  enacting  person,  the  inte- 
ral  people  df  the  United  States.   In  either  case,  then,  a  '^  judi- 


'  liebei^B  Pol.  Hermcn,  HY : — "  A  priniftrr  rule  eoggested  by  mere 

jw«,  »iid  vet  so  frequently  abandon eO,  both  in  religion  and  pobtics,  and  aIwaj^ 

Itbe  more  na^nuitly  &o  tho  more  men  arc  oblig;^  by  the  unsoimdiLeai  of  their 

^fkvw  to  rMort  to  special  pleading,  is  that  we  ought  not  to  buUd  argnmenta  of 

reiffhty  importance  on  trifling  jn^juiiils,  not  to  hangr  bnrdens  of  great  weight  on 

lllghtpeip:  for  inBtance,  an  artriuu en t  of  the  highest  national  importance  upon 

^tiie  owcal  iKieition  of  a  word.     Thia  rule  applies  to  all  and  every  eoBBtrvcMti, 

Indeed,  but  it  naturally  becomes  the  more  iuiportont,  the  more  iinportAiit  the 

'•s  in  which  we  hore  to  coostme," 
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cial  proceeding,"  within  the  meaning  of  the  Conetitution,  or  "  a 
judgment,*'  within  the  intent  of  the  Btatate,  is  not  merely  what- 
ever any  one  State  may  call  eueh.  Tlxere  must  he  a  criterion 
common  to  the  States,  as  contracting  parties,  or  as  constituting 
one  political  person.  This  cannot  be  any  other  than  that  given 
by  "  common  law"  prcvionely  having  national  or  quamAniQY' 
national  extent ;  and  by  this  rule  only  the  decrees  of  judicial 
bodies  having /i/rtW^V'^/^?^,  as  that  is  nnderstood  at  common 
law,  can  l>e  intended  in  the  Constitution,  or  be  aflFected  by  the 
action  of  Congress.*  So,  in  excluding- judgments  in  criminal 
cases,  it  may  be  argued  that  they  are  incidental  to  a  local 
system  of  discipline.' 

But,  from  the  language  of  judges  in  some  cases,  it  would 
appear  that  this  exclusion  in  these  instances  is  attributable  to 
a  contrariety  between  the  local  law  under  which  the  judgment 
had  originally  been  given  and  Bome  rule  of  right  compre- 
headed  in  the  local  law  of  the  forum  of  jurisdiction.'    If  this 


*  Hit4?hoockp.  Aiken,  1  Cain©a,  460,  Livingston,  J. : — "  A  sentence  thus  obtained 
deeenreii  not  the  nam©  of  a  judgment."  Aldrich  v,  KiDney,  4  Conn,  884.  Roger 
».  Coleman,  Hardin,  416,  Thiirbor  t».  Blnckburne,  1  N^  11.  245,  StArbuck  t^ 
Mnrraj,  5  Wendell,  158,  Marcy,  J.  i — *'  For  what  purpoBe  doM  the  defendant  ques- 
tion the  jurifldietion  of  tlie  eom't?  Solely  to  ahow  that  ita  proceedings  and 
jud^ients  are  void,  and  therefore  the  supposed  record  is  not  a  record.  •  •  • 
UnJoas  a  court  haa  juriadlction,  it  can  never  make  a  record  wJuch  imparts  abeo- 
lute  verity  to  the  party  over  whom  it  has  usurped  junsdiction,"  Sro  also  Earth- 
man  v,  Jonea.  2  Yerger,  484.  See  annlogons  reasoning  in  deciding  what  act*  or 
Hatutea  may  be  aided  by  the  law  of  Congress,  where,  in  0  Maes.  468,  Pursons,  C 
J.,  aaya  of  another  caac: — '*  The  court  were  of  opinion  that  the  full  faith  and  credit 
that  were  to  be  given  to  public  aeta  of  the  Legislature  were  eonlined  to  acta 
which  a  LegiBtature  bud  lawful  authority  to  puss,  and  thot  it  was  not  within  the 
jurisdiction  of  the  Legislature  of  Mjif**achusetta  to  licen&e  the  aale  of  Inod  in  Kew 
Hampshire.*' 

'  I  Greenleafs  Ev,  §  S7«. 

'Thus,  hi  Biaaell  v.  Briggs,  ^  Maa«.  4'72,  Judge  Sewell  diBsented,  holding 
that  inquiry  into  the  meritRwaa  not  precluded,  and  said : — **  Other  snggeatiDns 
might  be  made  of  cases  arising  under  laws  esteemed  to  have  been  enacted  against 
public  faith,  or  contra  bfmos  tnoren ;  or  judgment^a  recovered  again et  positive 
regulati«nB  within  the  State  to  which  iliey  are  brought  to  he  enforeed.  Such, 
lor  instance,  would  be  judgmcnte  ajion  usurious  or  gaming  contracts,  illegal  and 
void  where  made,  but  which  triiiy  happen  to  be  recovered  where  no  such  re- 
straints are  recognized."  In  Kilbiirn  v.  Woodworth,  5  Johns.  40^  the  court  say : — 
"  To  hind  a  defendant  porwonnlly  by  a  judgment  when  he  was  never  personally 
smramoned,  or  had  notice  of  the  proceeding,  would  be  contrary  to  the  first  prin- 
ciples of  justice,"  In  Borden  r.  Bitch,  IB  Johns,  143, Thomps«tn,  C  J. : — **  Although 
I  have  a  very  strong  conviction  tlmt  the  t  Constitution  of  the  United  States  and 
law  of  Congresfl  cannot  be  applied  to  a  judgment  which  we  consider  void  upon 
the  fii-st  principles  of  justice,  so  aa  to  make  it  conclnsive  upon  it,"  ttc,  doubting 
whether  a  contrary  doctrine  was  intended  by  Mttla  e.  Duryee.     See  also  the  Ian- 
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be  the  principle,  it  is  diflScalt  to  see  wby  ite  effect  abould  be 
limited  to  these  iDstances,  and  why  it  will  not  apply  in  any 
cases  where  the  judgment  has  been  pronounced  under  a  law 
whicli,  in  the  forum  of  jurisdiction,  is  held  contrary  to  natural 
justice.  But  this  would  be  nothing  else  than  the  doctrine  that 
no  judgment  is  in  these  cases  more  thmi  prima  facie  evidence. 
It  seems  not  improbable  that  in  cases  hereafter  arising,  wherein 
great  differences  of  opinion  as  to  tlie  ethical  character  of  the 
subject-matter  of  the  judgment  maybe  ascribed  to  the  political 
people^a  of  the  State  in  which  it  originates,  and  that  wherein  it  is 
produced  in  evidence,  these  views  may  be  urged  in  modifica- 
tion of  the  rule  now  received.* 

From  the  language  of  some  decisions  it  would  eeem  that 
the  judgments  wliich  are  made  conclusive  evidence  under  the 
statute  are  discriminated  from  others  by  some  doctrine  of  pri- 
vate international  law,  including  tlie  ordinary  idea  of  interna- 
tional comity  as  something  to  be  administered  by  the  courts  of 
law,  intensified  and  amplified  by  a  patriotic  contemplation  of 
the  political  relations  of  the  States  towards  each  other.' 


p.  254.  note,  luid  Judev 

also,  Gibbon,  Cb.  J*,Iii 

rg.  i&<>.     Some  authorities  ejMriik  in  tk  vague  w*j  of 

impeaching  Judf^tnenta  from  ouier  Statea,  by  showing:  tlmt  they  were  frauduleoUj 


spiAffe  of  Mr.  Jofttce  Johnson,  in  Mills   r.  Burvee,  ante^ 
Pirker'a  citation  of  it  In  Hall  v.  Williams,   6  Pick  242 ; 


Steel  V.  SroiUi,  7  Watta  A  Serg.  Am. 

ig  Judgtnenta  from  ouier  Statea,  by 
obtained.     But  these  cannot  b<»  sQetained  In  eotinection  with  the  geaecul  rnle. 


except  u&  they  apply  to  jndgTnentfl  obtained  by  a  fraudulent  alnmlatioii  of  juris- 
diction. 8ee  Mcllae  v.  Mattoon,  \Z  Pick,  b'6,  mud  Cowco  and  WXC^  note  to 
Fhilljps  on  Ev. 

'  Casea  of  the  litigation  of  rights  and  obligations  arising  Ottt  of  the  exiatence 
of  slaTerv  will  readSJy  occur  to  the  reader. 

'  In  Biasell  p.  Brigga,  9  Mm».  478,  Sewal!,  J.,  allndiiig  to  thia,  i«ys:— "The 
comity  we  arc  disposed  to  esiend  on  these  oc4ission»  will  not  be  reciprocated 
tbereniro  in  all  the  States.  •  •  •  Jn  adhering  to  the  eominon  law,  we  should 
haire  a  system  of  rules  which  will  bo  uniformly  admiDistered  and  which  afford  a 
sufficient  comity  for  every  purpose  of  equal  and  exact  justice  in  cases  where  the 
rights  of  indlviriualfl  are  principallv  affected/'  See  similar  expressions,  ib.  p.  475 ; 
and  the  allusion  to  comity  I'l  Borden  if.  Fiteh,  15  Johns.  143,  ny  Thompson,  Ch.  J. 

This  interpretation  of  tho  constitutional  pro^f^sion  according  to  the  aoppcMed 
requirements  of  comity,  is  a  different  fhing  from  ascribing  the  proFision  l5  A 
spirit  of  comity,  as  by  Sedgwiclc,  J.,  in  Bartlott  r.  Knight,  1  Mass.  409 : — "  As  by 
our  union  a  greater  degree  of  comity  is  due  to  the  proceedings  of  our  sister  States 
than  to  those  of  States  which  are  in  ev<?ry  respect  foreign,  the  Constitution  hts 
prorided/'  Ac.  But  then  these  provisions  which  may  have  been  dictatefd  by  com- 
ity, are  not  afterwards  t^  be  interpreted  according  to  whatever  a  judge  may  sup- 
pose comity  to  rcfjuire.  In  Baxlev  fh  Linah,  4  Harris,  16  Penn.  249,  the  received 
doctrine  is  attributed  to  "  a  regard  to  cnnstitutional  law,  to  judicial  uniformity- 
and  State  harmony."  A  judge  majr  find  the  measure  of  State  harmony  in  consti- 
tutional lAWf  but  cannot  nnd  the  measure  of  constitutional  law  in  what  be  mAy 
consider  State  harmony.    Catron,  J,,  in  D'Arcy  f.  Ketchunir  11  Howard*  17&, 
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In  this  connection  it  would  be  neceesar}'  to  know  whether 
this  comity  is,  in  each  State,  whatever  the  local  sovereignty 
may  allow  to  be  eiichj  or  whether  there  is  some  general  stand- 
ard of  comity  for  alftlie  States,  and  one  identified  ia  author- 
ity with  the  ywo^i-international  law.* 

§  624.  In  detenu ining  the  force  of  this  provision,  an  inquiry 
ariees  as  to  the  extent  of  the  word  State. 

It  has  been  seen  in  the  cases  cited  from  the  reports  of  ilic 
United  States  courts,  that  judgments  of  State  courts  have  been 
supposed  to  have  in  the  courts  of  the  United  States  the  Ulte 
effect  which,  by  the  force  of  this  provision  and  the  acts  of  Con- 
gress, they  can  have  in  the  courts  of  the  several  States. 

But  the  judguteuta  of  United  States  Circuit  and  District 
courts  are  not  supposed  to  have,  either  in  the  State  courts  or  in 
other  United  States  courts,  any  effect  attributable  to  this  pro- 
vision/ 

A  greater  difference  of  opinion  has  arisen  on  the  question 
whether  the  District  of  Columbia  and  the  Territories  of  the 

aeemainrlined  to  ilo  this,  soying : — "  In  conatrtiuig  the  net  of  17S0,  the  kw  a»  it 
stood  when  the  act  waa  pQ«8ed  raubt  tnttT  into  that  construction ;  bo  that  the  eX' 
Uting  *h'fect  in  the  ohl  law  rnaj  be  seen  and  ite  remedv  h^  th^  act  of  Con|prcflfi 
compreheiided.  Now,  it  was  most  rert«on«b!e,  on  ^in*raf  pnuciph.'*  of  comity  and 
justice,  that  Among  Statoa  and  their  citij^ens  onlted  aa  ours  art*,  judgments  ren- 
dered in  one  should  bind  citizens  of  other  Stfttt*s,  where  defendnnta  had  been 
served  with  prijcesa,  or  vohintnrilv  made  defence/' 

^  80  Mr.  Cobb  (ante,  p.  262,  n.)  indicates  comity  us  determininjE^  what  laws  of  the 
several  States  may  be  made  operativi*  in  other  States  under  his  intt'rpretation  of 
thia  provision,  and  assmmeB  that  it  is  competent  for  the  national  iudiciflr3%  in  the 
last  resort,  to  determine  tht:  extent  (►f  its  requlrementg.  But  if  there  is  anythinp 
clear  in  connection  with  the  doctrine  cif  comity,  a»  ordinarily  uodefhtood  m  pri- 
vate international  law,  jtt  certainly  I3  that,  within  h\s  own  jurisdiction,  each  poft- 
Besaor  of  soveri-igu  power  dcteniiiDeB  indtpendontly  what  it  \h  that  comity  re- 
quires. 

"  Pepoon  ^^  Jenkins,  2  Johns.  Casea^ !  19 ;  Maaon's  Adm.  v.  Lnwrafton,  I  Craneh't 
C.  C.  R,,  1 90 ;  Boford  tu  Hickman,  Henipetead's  C.  C.  R„  232.  There  are  easeB  in 
which,  without  particular  reference  to  tbie  proYialoc,  it  aeems  to  be  lield  that  aach 
judgments  should  be  regarded  as  diimeatic  jutJgrnents  in  the  State  courts.  See 
Bamey  i'.  Patterson's  LeR^ee.  6  Har.  it  Johns,  182,  202 ;  St  Albans  e.  Bush,  4 
Vern,  58 ;  Hochellc's  heirs  »,  Bowers.  9  Louisiana,  528.  Contra,  in  Baldwin  i>. 
Hale^  n  .Johns,  272,  it  m  hold  that  a  circuit  court  of  the  U.  S.  **i8  to  be  regarded 
aa  a  c^urt  of  another  government.  Their  reeorda,  therefore,  as  to  Uiis  purpose, 
are  foreign  records.^     Also,  Griawold  r,  Sed|2:wick,  1  Wend.  131» 

The  judgments  of  the  several  U.  S.  Circuit  and  District  courts  are,  ae  between 
each  other,  regarded  aa  domestic  judgmeote.  But  their  conclusiveneAS  In  aucli 
c*&e  is  not  attributed  to  thi»  provision.  Keed  v,  Ross,  1  Bald.  C.  C.  3fl;  Moutford 
V,  Hunt,  3  Wash.  C.  C.  28.  The  nianniT  of  proving  a  record  prt^acribed  by  the  law 
of  Congress  may,  however*  he  od^jpted  by  a  United  Stjites  court  as  appropriate  for 
such  judgments,  Tooker  v.  Thompson,  8  McLean  94  ;  Buford  r.  Wickman,  Hemp- 
6teud'8  C.  C,  B.  232;  oud  9ee  2  Johns.  Casea  (2ded.)  1 19,  note. 
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Uaited  Statee  are  to  be  considered  States  in  view  of  this  pro- 
vision. In  tlie  second  section  of  the  act  of  1804,  Congress  Las 
construed  this  clause  as  extending  to  sucli  District  and  Territo- 
ries by  declaring  that  that  act  and  tlje  act  to  which  it  is  a  sup- 
plement ghall  apply  as  well  to  tlie  public  acts,  &c*,  of  the  re- 
spective Territories  of  tlie  United  States  and  countries  subject 
to  the  jurisdiction  of  the  United  States  as  to  the  public  acts, 
&C.J  of  the  several  States. 

In  Ilaggin  ik  Sriuires  (1811),  2  Bibb's  Ky.  334,  it  was  held, 
tlftt  a  judgment  in  one  of  the  courts  for  the  Territory  of  Louis- 
iana was  not  such  a  judgment  as  became  conclusive  under  the 
Constitution.* 

In  Seton  v.  Hanham  (183'i),  K.  M.  Chariton,  374.  Bj 
Law,  Judge : — "After  the  most  careful  examination  of  this  sub- 
ject which  I  am  capable  of  giving  to  it,  I  have  come  to  the 
conviction  that  the  term  S(ati\  when  used  in  the  Constitution 
of  the  United  States,  is  confined  to  a  member  of  the  American 
compact ;  that  it  does  not  embrace  a  Territory  of  the  United 
States;  and  that,  consequently,  Congress  had  no  authority 
under  the  Constitution  to  pass  the  act  of  March,  1S04,  extend- 
iug  the  provisiuna  Of  the  act  of  1790  to  the  Territories  of  the 
United  States,  so  as  to  prescribe  the  mode  of  proof,  or  the 
effect  to  be  given  to  a  judgment  of  a  court  of  a  Territory  in 
the  courts  of  a  State  of  the  Union.  So  much  of  the  act  of 
March,  1804,  is,  therefore,  held  to  be  unconstitutional  and  in- 
operative updii  the  courts  of  a  State.  The  States  possess  the 
right  to  legislate  upon  this  subject." 

In  ilughes  ^^  Davis  (1855),  8  Maryland,  271,  on  demun-er 
to  nil  dcl/ety  pleaded  lu  suit  on  a  judgment  from  the  District  of 
Columbia,  Le  Grand,  Ch.  J.,  delivering  the  opinion  of  the 
court,  said : — "  The  necessity  of  such  an  enactment  as  that  of 
1804  must  be  conceded  by  all ;  and  inasmuch  as  it  has,  so  far 
as  we  are  informed,  been  treated  ever  since  its  passage  as  a 
constitutional  exercise  of  the  powers  of  Congress,  wo  do  not 
feel  at  liberty  to  declare  it  to  bo  otherwise,  hi  the  writings 
of  Justice  Story  and  Chancellor  Kent  on  the  Constitution,'  as 

^  The  doctrine  of  Huggln  t>,  BqtiireB  waa  noted,  merely,  in  Price  tp.  H!iari&6 
(IS22).  1  Littd,  'in,  ^^ 

*  Theae  wrliers  do  not  notice  the  ijuestion  of  the  meaaitig  of  the  term  State  in 
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well  as  in  a  great  number  of  decided  cases,  the  act  of  1804  is 
referred  to  and  lias  been  acted  upon  without  the  fllightest  sug- 
gestion from  m\j  quarter  of  its  unconstitutionality." 

The  extent  of  the  word  State  in  this  provision  will  herein- 
after he  further  considered,  in  connection  with  inquiries  into 
tlie  meaning  of  the  same  word  in  other  clauses  of  the  Fourth 
Article, 

§  625.  In  this  provision  a  power  is  expressly  given  to  Con- 
gress*  whereby,  at  least  after  Congress  has  exercised  tlic  power, 
tlie  provision  becomes  private  law,  or  acts  on  private  persons, 
determining  the  rights  and  obligations  of  such  persons  (so  far 
at  least  as  it  determines  the  adjective  or  remedial  rights  of  such 
persons),  and  thereby  becomes  identified  in  authority  with  na- 
tional municipal  private  law,  Tlierefore,  though  fjn^jtm-mtQma' 
tional  in  its  effect,  it  cannot  be  open  to  that  question  of  con- 
struction which,  in  the  last  chapter,  was  stated  as  being  material 
in  reference  to  the  international  provisions  of  the  Constitution, 
when  the  question  is  of  the  power  of  Congress  to  legislate  in 
view  of  making  them  effectual.  It  is  even  doubtful  whether 
the  States,  in  the  juridical  exercise  of  their  reserved  powers, 
are  bound  to  regulate  themselves  by  it,*  as  they  are  by  otlier 
grants  of  power  to  Congress  which  are  held  to  involve  a  cor- 
responding limitation  of  State  powers.  But  neither  legislative 
action  on  their  part  nor  any  judicial  reference  to  the  unwritten 
law  of  the  States  is  nccessaiy,  in  order  that  tliis  pro\"ision 
should  have  its  intended  consequences  in  affecting  the  riglits 
and  obligations  of  private  persons. 

thla  proTiflion,  while  they  cite,  without  dispute,  the  mithorities  holding;  that  citi- 
£fUis  of  Territories  are  not  citi2i*n8  of  u  8tat«  in  Tiew  uf  th©  elausu  id  th«  third 
Article  defining  the  extent  of  tho  judiciftl  power  of  the  U,  S.  1  Kent,  p.  884* 
Story's  Comm.,  g  UM,     See  antf,  vol  I.,  p.  433. 

'  In  order  to  snstAin  the  implied  power  of  Congress  to  Icgiehite  in  reference 
to  the  objects  of  other  in teriui tional  provisiima  in  this  Article,  it  mny  he  necensanf'' 
to  diiitinguish  &  retu*on  for  the  PpeclJic  ^raut  of  legislative  power  in  respect  to  the 
object  of  thia*     See,  pout,  in  Ch-  ixvii, 

'  For  it  Is  held  thnt  the  method  of  proof  prescribed  by  the  Inw  of  Congress 
does  not  exclude  other  methods,  derived  from  the  local  law  of  the  tSt«te, 
See  9  Mass,,  466;  Keiin  i-.  irice.  12  S.  A  R.,  208;  Elraore  v.  Mills.  1  Haywood, 
869;  State  v.  Stitde,  1  Chipman,  303  ;  Rnyniiam  r.  Canton,  3  Pick.,  206  ;  tx  r^m-te 
Povf)),  3  Leigh,  8Ur.  But  the  records  of  judicial  proceedings  go  proved  will  not 
have  that  eoiicluaiveness  which  they  would  hare  if  proved  according  to  the 
national  statute,  provided  such  conciiidveness  is  the  cfTect  of  the  Mtatute,  Baker 
V,  Field,  2  Yeates,  532  ;  und  «ee  €«Ma  noted  ante,  p.  247,  d*  4. 


CHAPTER  XXin. 

'^t^OMESTIC  INTEKNATIONAL  LAW  OF  THE  OTITED  STATES,  THi:  SUB- 
JBITT  CONTOflTED.  THE  MEAJONO  AKD  EXTENT  OF  THE  TERM, 
"the  CmrENS  of  each  state,"  m  TUE  FIKgT  PARAGRAPH 
OF    THE    6ECOKD    SECTION     OF    THE    FOUKTH     AKTICLK  OF  THK 

CONSTrrUTION. 


§  026.    Tlie  first  paragraph  of  the  second  section  of  the 
I  Fourth  Article  is  in  these  words : 

**The  citizens  of  each  State  shall  be  entitled  to  all  pri- 
Tileges  and  inimnnities  of  citizens  in  the  several  States.^ 
Tlie  legal  effect  of  this  provision  depends — 

1,  On  the  personal  application  of  the  words,  "  the  citizens 
[bf  each  State,"  and^ — 

2.  On  the  rights  intended  bj  the  phrase,  **  all  privileges 
and  immunities  of  citizens/' 

A  diBtinct  inqniry  is  presented  by  each  phrase,  bnt  they 
both  involve  a  determination  of  the  force  of  the  term  citisen^ 
as  descriptive  of  a  private  person,  or  of  his  legal  condition. 
In  the  lirst  part  of  the  clause  it  is  denominative  of  a  class  of 
persons ;  in  the  latter  part  it  is  descriptive  of  a  class  of  rights. 

The  Constitution  does  not  itself  furnish  any  definition  of 
the  term  citizen^  nor  indicate  its  personal  extent,*  It  has  been 
shown  that  the  terma  employed  in  these  clauses  must  be  inter- 
preted by  their  previous  juridical  use  in  enunciating  that  inteiv 
national  and  ^t/^^i-intemational  law  which  had  been  sanctioned 
by  the  constituting  people,  or  those  to  whose  political  and 
jaridical  power  and  place  they  had  succeeded.  In  each  of 
these  branches  of  law  those  constant  relations  mnst  have  been 
recognized  which  are  expressed  in  those  definitions  or  axiomatic 
principles  which  have  been  called  *'  the  natural  or  necessaiy 
law  of  nations,"*    Before  citing  any  authorities  on  this  prori- 

*R«w1eoBGo]i8ti».S5;  TkiMj,  C  J.,  19  How.  411 ;   Citr^  ib.  »Tt. 
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8ion,  or  attempting  an  independent  exaniijiation  of  either  of  the 
two  points  above  specified,  it  is  necessary  to  analyze  the  nature 
of  either  inquiry,  by  discriminating  theTariou5  senses  of  the 
word  citizen  in  the  English,  and  of  the  cognate  term  in  other 
Etiropean  languageSj  as  it  may  be  used  in  describing  these 
constant  relations. 

§  627.  We  do  not  find  the  tenn  citizm  juridically  employed  in 
the  English  language  to  designate  a  relation  or  condition  existing 
peculiarly  under  the  law  of  England.  Al^uropeaii  languages 
derived  from  the  Latin  possess  a  term  of  the  same  origin,  and 
in  all  it  has,  as  popularly  used,  nearly  the  same  variety  of 
meanings,  all  expressive  of  the  condition  of  a  legal  person  in 
respect  either  to  civil  or  to  political  privilege,  or  to  liotli.  But 
in  designating  the  status  of  a  private  person  with  reference  to 
the  public  law^  it  has,  in  some  of  the  countries  in  whose  ver- 
nacular the  term  is  found,  a  very  restricted  signification  com- 
pared with  some  of  its  meanings  in  other  countries  where  the 
equivalent  word  is  also  popularly  used  with  the  same  limited 
signification.  In  some  juridical  systems  it  may  only  be  equiv- 
alent to  subject,  a  word  found  in  the  same  languages  under 
analogous  changes  of  form,  and  of  like  origin,  ^xprcBSing  only 
that  relation  whicli  every  person  within  the  limits  of  a  polit- 
ical state  holds  towards  the  possessors  of  supreme  power, 
From  the  very  nature  of  civil  society,  organized  in  distinct 
states,  the  relation  of  subjection  is  everywhere  the  same/ 

T!ie  tetm  originally  referred  to  the  existence  of  municipal 
corporations  and  the  local  privileges  of  its  members,  which 
might  be  either  civil  (social)  or  political.  It  was  a  tenii  of 
European  internal  laws,  public  and  private,  as  diBtinguished 
from  international  law,  indicative  of  a  condition  of  the  inhab- 


'  There  may  be  many  In  thk  country  who  would  qnestion  Hiese  proposiiiohi, 
Chk'f  JustLee  JuVt  in  Chisholm  i^  Gcorgitt,  2  DallcLs,  470,  said: — '*  At  the  Revolu- 
tion, the  soverei^ty  devolved  on  the  people;  and  they  nrrt  truly  the  auvereigns 
of  the  country,  but  they  are  aayereigoa  wtthoat  aubjects  Uinlofia  the  African  fil&vee 
among  U8  wmy  be  m  culled),  and  have  none  to  gov*jrn  but  themselves.  The  citi- 
zens of  Americii  are  equcil  aa  fellow-citizena,  and  joint  t^nante  of  the  sovereignty." 
And  WiJaon,  J.,  lb.  458: — ''Under  that  Conatitution,  there  are  citizens,  but  no 
subjectft."  And  see  the  opinionB  in  Drod  Seott'a  caae,  cited  in  thie  ehnpter.  The 
idea  that  in  republics  the  subject  and  the  aovereign  beeoni©  identilied,  and  the 
idea  of  the  two  exifiting^togethor,  as  united  oppouitcs^  in  the  idea  of  cUmrif  is 
probably  derived  from  Jlouaseac. 
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itants  of  certain  localities,  or  of  some  distinct  class,  as  dificrim- 
inated  by  the  supreme  power.  It  was  a  term  of  limited  per- 
sonal application,  implying  -pecvliHT  personal  franchises  in  tbe 
individuals  of  a  class,  and  differences  of  condition  among  the 
subjects  of  the  state  resulting  from  personal  laws.*  When  the 
possession  of  these  privileges  ceased  to  be  distinctive  of  any 
one  portion  of  tlie  inhabitants,  the  rights  of  the  citizen  would 
be  synonymous  with  those  of  each  subject  of  the  state,  and  in 
the  internal  law  of  such  state  they  would  b^  convertible  termg. 
Wherever  the  terras  have  been  used  to  distinguish  persons 
under  the  internal  law,  the  condition  of  citizen  includes,  of 
necessity y  whatever  is  expressed  by  svhject  /  all  rights  and 
duties  attributable  to  the  subject  are  equally  attributable  to 
the  citizen ;  while  the  condition  of  subject  expresses  only  a 
limited  portion  of  the  relations  indicated  by  the  term  citizen. 
§  628.  All  within  the  territory  of  a  nation  are  subjects  of 
its  dominion  to  the  extent  of  owing  obedience  to  its  laws  ;*  and 
where  no  reference  is  had  to  any  external  relation  of  the  state, 
the  term  citizen  is  often  applied  to  all  actually  present  within 
the  territorial  jurisdiction.  But,  even  in  expressing  relations 
under  the  internal  law,  reference  is  often  had  to  the  co-exist- 
ence of  other  nations ;  and  hence  distinctions  arise  between 
the  persons  actually  subject  to  the  same  jurisdiction,  founded 
on  the  natural  circumstance  of  iirthj  the  legal  cireumstanee  of 
natiiralizationj  and  the  facts  constituting  what  is  technically 
called  do-micih  These  facts  and  circumstances  form  the  basis 
of  private  international  law  ;'  and  when  reference  is  had  to  the 
condition  of  private  persons  as  connected  with  one  or  another 
of  several  co-existent  states,  it  is  only  native  or  natural  bom 
subjects  domiciled  within  the  jurisdiction  of  a  state,  and  those 
of  foreign  birth,  likewise  having  a  domicil  therein,  whom  the 
svpremt>  power  may  choose  to  put  in  the  same  relation  towards 
itself  as  the  native  subject  (/.  e^  naturalize),  who  can  be  called 
citizens.  Whether  the  word  is  then  taken  in  the  limited  sense, 
equivalent  to  subject^  or  refers  to  a  distinctive  condition  of 
personal  privilege,  it  can  apply  only  to  native  or  naturalized 
persons  having  a  domicil. 

»  Ani$,  §107.  *  -i  i^«,  §  273.  »  Ante,  g  121. 
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§  629.  Any  relations  between  private  persons  or  any  dis- 
tinctions in  the  condition  of  private  persons  under  the  internal 
law  of  one  state  may  be  recognized  by  the  juridical  power  of 
any  other  state,  in  the  application  of  private  international  law. 
The  terms  which  first  expressed  distinctions  of  condition  under 
the  internal  law  may  then,  derivatively,  be  used  in  the  enunci- 
ation of  private  international  law. 

By  this  law,  applied  by  judicial  tribunals,  they  necessarily 
recognize  the  anterior  subjection  of  the  alien  to  the  juridical 
power  of  the  state  in  which  he  had  his  previous  domicil.  For 
this  law  is  founded  on  the  fact  that  some  relations  of  persons 
towards  other  persons  and  towards  things  may  arise  out  of  a 
previous  subjection  to  another  jurisdiction.  The  only  limits 
to  a  recognition  of  such  relations  are  the  natural  possibility  of 
sustaining  them  in  another  forum,  and  the  juridical  will  of  the 
supreme  power  therein.* 

§  630.  The  relations  thus  recognized  in  an  alien  may  be 
only  those  of  political  subjection  and  allegiance.  In  this  case, 
the  alien  is  recognized  as  a  foreign  citizen,  or  one  having  the 
rights  of  foreign  citizenship,  only  in  those  relations  which,  in 
the  case  of  the  native  or  naturalized  subject  having  a  domicil, 
arise  simply  from  political  subjection.  If  known  to  tlie  inter- 
national law  of  the  forum  as  a  citizen  of  the  country  in  which 
his  domicil  is  recognized  to  be,  it  would  only  be  in  the  sense 
equivalent  to  native  or  naturalized  subject  having  a  domicU, 

But  the  civil  privileges  and  immunities,  or,  generally,  any 
legal  rights,  attributed  to  the  alien  by  the  law  of  his  domicil, 
may  also,  by  the  will  of  the  sovereign  of  the  forum,  be  recog- 
nized therein,  so  far  as  they  can,  from  their  nature  as  individual 
or  relative  rights,  be  therein  enjoyed  or  maintained.  Indeed, 
there  is  always  a  presumption  that,  so  far  as  the  judicial  tri- 
bunal acts  independently  of  specific  legislation,  it  will,  to  that 
extent,  sustain  rights  and  obligations  created  by  the  law  of  the 
alien's  domicil.'  If  these  rights  or  civil  privileges  of  the  alien, 
originally  existing  under  the  law  of  his  domicil,  are  such  as 
constitute  him  a  citizen  under  that  law,  in  the  sense  of  one  in 

»  AnU,  §  75. 

^  On  the  principle  set  forth  in  Ch.  u.,  the  principle  of  comity,  so  called. 
VOL.  II. — 18 
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a  condition  of  privilege  beyond  that  of  eimple  domiciled  sub- 
ject, natire  or  naturalized,  then  the  international  law  of  the 
forum  of  jurisdiction  maj  be  &aid  to  recognize  him  as  a  foreign 
citizen^  in  the  sense  of  one  having  a  definite  condition  of  privi- 
lege beyond  that  arising  merely  from  subjection  and  allegiance 
to  the  country  of  \m  domicil. 

If  aliens  are  anywhere  thus  distinguished,  some  as  being 
citizens  in  this  enlarged  sense,  by  the  law  of  their  domicil,  and 
others  as  being  only  mihjecU  not  ha%nng  citizenship  in  this 
sense  ;  and  especially  if  aliens  are  di&tingui&hed  as  having  or 
not  having  a  capacity  for  citizenship^  in  this  enlarged  sense^ 
according  to  personal  distinctions  founded  on  either  the  law  of 
iheir  place  of  domicil,  or  the  law  of  the  forum,  then  ciiizen 
would  have  a  distinct  meaning  from  suh/eci^  as  a  term  of  pri* 
vate  international  law  applied  in  that  forum. 

But  if  no  such  distinction  be  made  between  aliens^  the 
terms  citizen  and  mdjecty  foreign  diiztn  and  fm-eign  ^ubfeei, 
would  be  convertible  terms  in  the  international  law  of  the 
forum,  whatever  distinction  might  be  made  in  the  use  of  the 
words  Citizen  and  subject^  as  describing  conditions  under  the 
internal  law  of  that  forura — that  is,  conditions  of  the  domiciled 
inhabitants, 

§631.  With  reference  to  these  distinctions,  the  constitutional 
provision  is  susceptible  of  any  one  of  the  following  readings  : 

1.  The  domiciled  inhabitants,  native  or  naturalized,  of  each 
State,  shall  be  entitled  to  the  privileges  and  imniuniticfi  of 
domiciled  inhabitants,  native  or  naturalized,  in  the  several 
States.  ^ 

2.  The  domiciled  inhabitanfg,  native  or  naturalized,  of  each 
State,  shall  be  cntitle^l  to  the  privileges  and  immunities  of  per- 
sons in  a  degree  of  civil  privilege  intended  by  the  word  citizen ^ 
aa  expressive  of  something  more  than  tlie  mere  condition  of 
domiciled  inhabitant,  native  or  naturalized,  in  the  several 
States. 

3.  Tlie  domiciled  inhabitants,  native  or  naturalized,  of  each 
State,  who  therein  enjoy  citizenship,  as  something  beyond  the 
mere  condition  of  domiciled  inhabitantSj  native  or  naturalized, 
shall  be  entitled  to  the  privileges  and  immunities  of  domiciled 
inhabitants,  native  or  naturalized,  in  the  several  States. 
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4.  The  domiciled  inhabitants,  native  or  naturalized,  of  each 
State,  who  therein  enjoy  citizenship,  as  something  beyond  the 
mere  condition  of  domiciled  inhabitants,  native  or  naturalized, 
shall  be  entitled  to  the  privileges  and  immunities  of  citizen- 
ship as  something  beyond  the  mere  condition  of  domiciled  in- 
habitants, native  or  naturalized,  in  the  several  States. 

§  632.  It  has  been  shown  that  under  the  distribution  of  pow- 
ers between  the  States  and  the  national  government,  either 
source  of  law  might  confer  on  persons  of  foreign  birth  the 
rights  which  the  native  bom  inhabitant  of  a  State  holds  in  re- 
spect to  such  source ;  though  neither  of  these  could,  unless  by 
special  provision,  change  the  relation  between  such  persons 
and  the  other  source  of  law.  Without  such  provision  neither 
the  national  government  nor  the  States  could,  separately,  natn- 
rdlize  such  persons ;  that  is,  place  them  in  the  relation  of  the 
native-born  inhabitant,  which  exists  towards  each  of  these  co- 
existent possessors  of  power.* 

The  Constitution  vests  in  Congress  the  power  to  establish 
a  uniform  rule  of  naturalization.  A  rule  of  naturalization, 
whether  uniform  or  not  in  its  action  in  the  different  States  and 
its  application  to  aliens,  could  have  but  one  effect  or  conse- 
quence— that  is,  to  place  the  alien  in  the  relation  or  position  of 
a  native-bom  inhabitant,  who  is  in  each  State  the  natural  sub- 
ject of  both  the  State  and  the  United  States.'  Some  of  the 
States  have  conferred  upon  aliens  privileges  held  by  native  in- 
habitants under  their  several  authority,  without  reference  to 
naturalization  under  the  law  of  Congress.  Even  if  such  grant 
of  privilege  is  valid  under  the  Constitution,  it  is  evident  that 
such  persons  are  still  alien  in  respect  to  the  national  govern- 
ment, or  the  United  States,  holding  sovereign  powers  within 
the  same  jurisdiction.  In  arguing  against  such  grants  of  priv- 
ilege by  the  States,  or  against  State  acts  of  naturalization  as 
they  have  been  called,  it  has  been  said  that  foreigners  might 
thus  become  citizens  of  a  several  State ;  and  then,  by  the  oper- 
ation of  this  provision,  they  would  be  admitted  to  the  privi- 
leges and  immunities  of  citizens  in  the  several  States ;  and 

»  Ante,  §§  891,  884.  •  Ciirtifl,  J.,  19  How.  578,  and  authoritiea. 
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tliat  tliQ8  the  State  would  in  fact  paes  a  oalnralizatioii  law 
having  aniform  extent  or  operation  in  the  eeveral  States :  ma 
effect  which  in  all  probabilitj  would  prevent  the  result  intended 
by  the  grant  of  power  to  Congress — that  is,  the  e&tabliahnient 
of  <ms  uniform  mte  of  natiiralizatioB.  Bat  whether  audi  ao- 
called  naturalization  on  tlie  part  of  a  State  is  valid  under  tlie 
Conititution  or  not,  it  may  be  said,  in  reference  to  the  above 
finppoeed  extension  of  its  effects  under  thi«  provision,  that  it 
does  not  appear  that  the  foreigner  would  becMme  a  citizen  of  a 
State,  in  the  sense  of  this  provision ;  even  if  citiset^  here  indi- 
cates only  a  native  or  naturalized  inhabitant  having  a  domicil/ 
Such  foreigner  would  not  by  such  Stat«  law  be  in  the  aame 
relation  aa  the  native  in  reapect  to  all  laws  operating  in  thai 
State;  and  it  must  first  be  proved  that  the  term  dUzev^  in  each 
part  of  this  elanse,  only  designates  a  person  holding  a  certain 
relation  towards  the  several  State  in  which  he  is  domiciled, 
and  has  no  reference  to  his  relation  towards  the  United  States 
and  the  national  government. 

Besides,  by  public  international  law  (positive  or  prac- 
tical law  of  nations),  the  relation  of  an  alien-bom  inhabitant 
to  his  former  sovereign  continues,  to  a  certain  extent,  to  be  re- 
cognized even  in  the  countrj^  in  which  he  is  an  alien  ;  so  that 
his  obligations,  under  public  law,  in  respect  to  that  country  and 
its  civil  power,  are  different  from  those  of  the  native,  until,  by 
naturalization,  the  sovereign  of  stich  country  has  conferred  new 
rights  and  transferred  his  obligations  under  public  law.  Henee 
the  rights  acquired  by  an  alien,  by  such  an  exercise,  of  the  **  re- 
served" powers  of  a  State,  are  not  the  same  as  those  of  the 
native,  even  in  relations  whicli,  in  the  case  of  the  native. 


*  Se*  Chirac  f»,  Ch1ra4?,  2  Whe«t.  261 ;  Tnne\%  Ch.  .L,  19  How.  405;  Daniel, 
J.,ib,  iSS;  Curtis,  J.,  ib,  578;  McLean,  J.,  ib.  533:—"  No  person  can  Ic^&Uj  be 
made  a  citUen  of  a  8Ut«,  and  consequently  a  citixen  of  the  United  SUteo,  of  far> 
eign  birth,  nnleia  he  be  naturalized  under  the  acta  of  Congrem.  C<Kqgre88  has 
M^*'  '  **»  e«Ublkh  m.  rndform  rule  of  natunUixation/  It  is  a  power  which  belotiga 
MittaSvdjr  to  Co^os,  aa  intimatelj  eonnoctifd  with  our  Fed  end  reUtiona.  A 
me  may  aothorfte  foreij^era  to  hold  real  estate  within  iU  jarvftdiction,  bat  It 
haa  DO  power  t4>  naturalize  foreignera,  and  gire  them  the  righU  of  citijtena.  Soch 
aHjB^t  i«*'rP>»*d  to  the  airta  of  Congress  on  the  subject  of  niiturnluatiim  nnd 
Mib  •  ^  Ke  Federal  tiowera.     I  regret  that  any  coontenanre  should  be  given  i 

fr^*'  1*  to  a  practice  like  thia  in  some  of  the  States,  which  has  do  warrant  1 

la  lit'  v'junuiution,'*  '' 
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under  its  several  eliare  of  sovereign  power.  Every  private  right 
derives  a  part  of  its  essence  from  pnlrlic  law,  and  in  volvea  the  co- 
existence of  correspondent  obligations  iroposed  by  that  law/  All 
rights  of  a  native  inhabitant  in  each  State  are  modified  by  his 
obligations,  under  the  public  law  and  Constitution  of  the 
United  StateSj  in  reference  to  the  nation  and  the  powers  held 
by  the  government  of  the  United  States.  Therefore,  whetlier 
citizen  and  eul/ject  are  taken  to  be  equivalent  terms  or  not,  tlie 
alien  not  naturalized  in  respect  to  the  Umted  States,  or  the 
national  authoritj,  is  a  citizen  in  an  imperfect  sense,  even  in 
respect  to  tlie  several  State.  The  privileges  that  have  been 
granted  to  him  by  the  State  are  not  only  local,  merelyj  but  are 
imperfect  franchises,  not  constituting  a  status  recogiii-zed  in 
public  international  law.  Therefore,  the  term  oitizen  in  this 
provision,  whether  taken  to  mean  a  subject  merely,  or  a  subject 
holding  a  particular  degree  of  civil  privilege,  should  not  be 
taken  to  apply  to  aliens  who  hold  the  rights  of  native  inhabit- 
ants only  under  the  juridical  authority  of  some  several  State. 

It  is  not,  however,  necessary  to  consider  this  somewhat  in- 
tricate  question  any  farther ;  at  least  not  in  this  connection, 
since  the  conclusion  above  stated  may  be  taken  to  be  supported 
by  all  the  commentators  on  this  provision  of  the  fourth  Article,* 
who  unifonnly  assume  that  the  term  citizen  here  used  refers 
only  to  persons  native,  or  naturalized  under  the  law  of  Con- 
gress, In  each  of  t!ie  four  readings  of  tliis  provision  before 
given,  the  word  natur-itHzed  will  tlierefore  be  taken  to  refer  to 
naturalization  under  the  law  of  Congress. 

§633*  Supposing  tlie  signification  of  the  term  citizen  in 
either  or  both  parts  of  the  provision  to  be  i\\Vii  of  domieiled  in- 
habitant^  native  or  naturaliz4?d  under  tJte  law  of  Cang^ress^  the 
meaning  of  these  terms,  or  the  nature  of  the  relation  expressed 
by  them,  may  be  taken  to  be  too  well  settled,  or  too  simple,  to 
allow  of  any  controversy.  Tlie  possession  of  citizen shij}^  in 
that  sense,  or  its  personal  extent,  may  be  supposed  to  be  suffi- 
ciently obvious ;  the  facts  or  circumstances  which  constitute 


•  Bacoo,  De  Aug.  L.  8, c,  3,  ».  3;— "Sub  iutek  juris  publici  ktct  jus  priva 
turn.** 

*  Story 'i  Comm.,  §  1801 
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domieil  being  supposed  to  be  agreed  upon.  By  this  eignifiea- 
tioTi  of  the  term  the  provision  would,  under  the  first  of  tlie 
readings  before  supposed,  give  to  all  domiciled  inhabitants  of 
each  State,  native,  &r.,  only  a  right  to  enter  and  remain  witliin 
other  States  of  tlie  Union,  being  therein  subject  to  whatCTer 
regulations  and  distinctions  the  State  has  the  power  to  estab- 
lisli  among  its  own  domiciled  inhalpitants;  and  the  only 
rights  which  the  domestic  alien  could  claini,  against  the  power 
of  the  State,  would  be  such  as  Uie  Constitutian  of  the  United 
States  may  have  guaranteed  to  all  jiersons  subject  to  State 
jurisdiction.  Under  the  third  of  tlic  readings  above  supposed, 
this  international  right  of  entry,  then  limited  to  those  domes- 
tic aliens  only  who  are  *^  citizens'-  in  the  sense  of  having  a 
peculiar  condition  of  privilege,  would,  in  like  manner,  make 
their  subjection^  in  the  State  forum  to  which  they  might  come 
as  domestic  aliens,  the  same  as  that  of  the  domiciled  inhab- 
itants of  the  State. 

Supposing  a  condition  of  civil  privilege,  beyond  that  at- 
tributable to  porsouB  simply  as  the  domiciled  inhabitants  of  a 
State,  native  or  naturalized,  to  be  implied  by  the  term  dtizen^ 
the  question  would  arise  under  the  third  and  fourth  of  the 
readings  above  given,  What  is  the  personal  extent  of  the  term 
"  tlie  citizeus  of  each  State,^*  in  this  sense  of  the  word  citizen  f 
and  under  the  set^ond  and  fourth  readings,  What  is  the  nature 
of  the  privileges  and  immunities  secured  or  guaranteed  by 
that  latter  part  of  the  clause  ? 

§634.  ^^ot  only  then  must  the  use  of  the  terra  citisen^m 
this  provision,  bo  determined,  eitlier  in  the  sense  of  a  domi- 
ciled inhabitant,  native  or  naturalized,  under  the  law  of  Con- 
gress, or  in  the  sense  indicating  a  condition  of  superior  privi- 
lege 5  but,  if  the  latter  sense  is  adopted^  it  must  be  inquired  : 

1*  Wliether  the  persons  to  be  so  regarded  as  "  citizens  of 
each  State'*  are  determined  by  the  juridical  will  of  the  State 
of  their  domicil ;  or  whether  there  is  some  national  or  common 
standard  for  their  recognition.  (For,  since  the  persons  alluded 
to  are  spoken  of  as  being  citizens  in  the  State  of  their  domicil, 
it  cannot  be  supposed  that  their  claim  to  that  denomination  is 
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to  be  d  etennined  by  the  will  of  the  State  in  which  they  may 
afterwards  appear  as  aliens.) 

2.  Whether  the  nature  of  the  rights  here  called  "  the  priv- 
ileges and  immunities  of  citizens,"  which  are,  by  this  provi- 
sion, to  be  enjoyed  by  "  the  citizens  of  each  State"  in  the 
several  States,  depends  upon  the  law  of  their  domicil,  or  the 
law  of  the  State  in  which  they  may  appear  as  aliens ;  or 
whether  some  common  criterion  of  those  privileges  and  immu- 
nities is  here  implied,  and  if  so,  where  it  is  to  be  found. 

It  may  at  first  seem  unwarrantable  to  attribute  such  a  lati- 
tude to  the  inquiries  arising  under  this  provision.  But,  as 
will  be  shown,  in  searching  for  authoritative  expositions  of 
this  clause,  all,  or  nearly  all,  these  varieties  of  meaning  have 
been  actually  supposed  or  maintained  in  judicial  opinions,  or 
by  the  most  distinguished  commentators  on  this  provision,  or 
in  the  arguments  held  before  State  legislatures  when  consider- 
ing laws  proposed  for  the  regulation  of  international  relations 
towards  other  States  of  the  Union. 

§  665.  The  interpretation  of  the  term  citizens  of  each  State 
in  this  provision  has  probably  been  judicially  considered  only 
in  cases  wherein  the  question  has  been  :  Can  persons  of  negro 
race  be  citizens,  within  the  meaning  of  this  clause  ?  The  State 
statutes  prohibiting  the  immigration  of  free  blacks  have  been 
enumerated,  and  the  cases  noted  in  which  the  question  of  their 
validity,  in  view  of  this  clause,  has  been  discussed.*  So  far  as 
judicial  opinion  has  been  expressed  on  the  question,  it  seems 
almost  unanimous  that  these  laws  would  be  unconstitutional, 
were  negroes  to  be  held  citizens  of  a  State  in  view  of  this  pro- 
•  vision,  and  also  that  negroes  are  not  such  citizens. 

Tlie  questions  of  the  constitutionality  of  those  State  laws 
which  prohibit  the  immigration  of  free  colored  persons,  or  of 
those,  of  some  seaboard  States,  which  subject  free  colored  per- 


*  See  Ante,  the  statutes  and  cases  noted,  under  laws  of  Virginia,  pp.  5,  9 ;  Ken- 
tucky, pp.  16,  n.,  16,  18,  n. ;  Maryland,  pp.  20,  21 ;  Connecticut,  p.  46 ;  Delaware, 
pp.  78,  80 ;  North  Carolina,  p.  86 ;  Tennessee,  p.  92 ;  South  Carolina,  pp.  97,  99, 
100;  Georgia,  pp.  104,  106,  107;  Ohio,  p.  118;  Indiana,  pp.  180,  181;  minois, 
pp.  134,  136,  136 ;  Mississippi,  pp.  146,  147,  148;  Alabama,  pp.  161,  162;  Louis- 
iana, pp.  168,  161,  168;  MisBouri,  p.  170;  Arkansas,  p.  172;  Iowa,  pp.  176,  177; 
Florida,  pp.  191,  198,  196;  Texaa,  p.  197;  Oregon,  p.  216. 
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fions  on  board  of  vessels,  wliile  within  tlieir  harbors,  to  iraprison- 
nient,  &c.,  have  never  been  brought  before  the  tribunals  of  the 
national  government/ 

The  resolution  of  Congress,  March  2,  1821,  providing  for 
the  admission  of  the  State  of  Missouri  on  a  certain  condition/ 
has  sometimes  been  referred  to  as  a  recognition,  by  Congress, 
of  free  blacks  as  citizens  under  this  provision.'  But  it  is  eer* 
tainly  nothing  more  than  an  affirmance  or  recognition  of  the 
provision  in  the  Constitution  as  it  stands,  without  determining 
either  the  personal  extent  of  tlie  terms  **  citizens  of  each  State," 
or  the  nature  of  the  privileges  and  immunities  to  which  thej 
are  entitled  under  it. 

§  636.  Tlie  deciision  of  the  Supreme  Court  of  the  United 
States  in  Dred  Scott  i'.  Sandford,  on  the  plea  in  abatement  tliat 
the  plaintiff  was  not  a  citizen  in  the  sense  of  the  word  in  Arti* 
cle  III.  sec.  2,  of  the  Constitution,  has  been  noticed  in  tlie  first 
volume.*  Strictly  speaking,  it  is  not  an  authority  in  point  on 
the  question,  Who  are  citizens  in  the  sense  of  the  word  in  the 
fourth  Article?  But  those  members  of  the  court  who  discussed 
the  plea,  with  the  exception  of  Judge  McLean,  evidently  sup- 
pose the  word  to  have  like  force  in  either  place.  And  tbeir 
reasoning  indicates  that  the  question  under  the  fourth  Article 
was  more  the  object  of  their  attention  than  was  that  under  the 
third.  Tlje  extracts  herein  given  arc  those  which  seem  most 
/material  in  this  connection,  though  it  must  be  remembered  that 
discoBnec'ted  from  the  rest  they  may  not  give  an  adequate  idea 
of  the  reasoning. 

On  page  403  of  the  report,  in  19  Howard,  Chief  Justice 
Taney,  delivering  the  opinion  of  the  court,  says: — 

"  The  question  is  simply  this :  Can  a  negro,  w^hose  ancestors 
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*  From  the  feet  that  Mr.  Hoar,  of  MasaAchasetts,  who  Tisited  Charleston^  S.  C,» 
in  1843  or  1844,  with  the  known  intention  of  bringing  the  qtn^ation  of  the  confltitD- 
^oniiUtj  of  the  law  of  South  Carolirift  before  the  nationul  judiciary  for  the  protec- 
tion of  eolort'd  seamen  from  his  own  Stiite,  was  ejtpclltui  from  lliat  city  bv  the  vto- 
Jence  of  a  mob,  it  would  *ip|>ear  tliat  the  citi^eoa  had  not  ^uflieient  conSdence  in 
the  validity  of  their  legislation  to  allow  it  to  bo  Bubjvctedto  inquiry  even  In  the  ju- 
dicial trihnniils  of  their  own  St4ite,  For  if  no  action  lies  in  the  U.  8.  courts,  it 
would  have  been  the  power  of  the  State  eourts  to  protect  the  citizeii  agoinst  any 
usurpation  of  jyrisdietion. 

^  AntJ!,p.  168. 

'  JftV*e  Inquirv,  *e  ,  p,  43,     Gnrtis*,  J.,  in  19  Howard,  587. 

*  Vil  I.  p.  434. 
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were  imported  into  this  country,  and  sold  as  slaves,  become  a 
member  of  the  political  eomimiiiity  foniicd  and  brought  into 
existence  bj  the  Constitution  of  the  United  States,  and  as  snch 
become  entitled  to  all  the  rights,  and  privileges,  and  immuni- 
ties guaranteed  bj  that  instrument  to  tlfe  citizen?  One  of 
which  rights  is  the  privilege  of  sning  in  a  court  of  the  United 
States  in  the  cases  specified  in  the  Constitution. 

"It  will  be  observed  that  the  plea  applies  to  that  class  of 
persons  only  whose  ancestors  were  negroes  of  the  African  race, 
and  imported  into  this  country,  and  sold  and  held  as  slaveo. 
The  only  matter  in  issue  before  the  courtj  therefore,  is,  whether 
the  descendants  of  such  slaves,  when  they  shall  be  emanci- 
pated, or  who  are  bom  of  parents  who  had  become  free  before 
their  birth,  are  citizens  of  a  State,  io  the  sense  in  which  the 
word  citizen  is  used  in  the  Constitution  of  the  United  States.* 
And  this  being  the  only  matter  in  dibpute  on  the  pleadings, 
the  court  must  be  understood  as  speaking  in  this  opinion  of 
that  class  only,  that  is,  of  those  persons  who  are  the  descend- 
ants of  Africans  wliu  were  imported  into  tliis  country,  and  sold 
as  slaves." 

After  a  paragraph  relating  to  the  status  of  Indians,'  the 
Chief  Justice  continues,  on  i>.  404:— 

'  The  reader  wtU  oote  the  inifmrtAiice  of  thie  Rtotoment  of  the  Isstte  m  connec- 
tion with  other  questinns  discusfled  m  tlieae  opinions.  It  i&  reinarkable  too  thnt 
here  and  afterwards  in  etatin^  his  ooncluBlon  (19  How,  427 )♦  the  Chief  Jaetice 
rocognizes  the  qn<;ation  to  he,  ^\  ho  are  cUhenM  ofn  State  f  though  in  the  ari^umfnt 
it  l»  assnmed  that  the  citiEenship  in  question  \b,  not  eitizt»nship  in  respect  to  a  Stai^^ 
but  in  reepect  to  a  different  political  person,  that  ig,  ihc  United  States,  or  that  the 
question  is,  who  are  eitiient  of  tkf^  Vnltrd  Staft*  i 

'  19  How,  403:^ — '*The  sitynlion  of  this  pnptilation  wns  nlto^thcr  unliltc  that 
of  the  Indian  mce.  Tlie  liitter,  it  ia  trtie,  formed  no  port  of  the  oolonial  commu- 
nifcies,  and  never  Bmnlgarnated  with  them  Id  social  connectionfi  or  in  goTemnient 
But  although  they  were  uncivilized,  they  were  yet  a  free  and  independent  people, 
aaaocifttcd  together  in  natbuB  or  tribc^B,  and  governed  by  their  own  lawB.  Mimy 
of  these  fioliticfti  cnminunities  were  mtunted  to  torrittjnei*  to  which  the  white  race 
claimed  the  ultimate  [404]  right  of  <lonjinion.  But  that  claim  was  nclinowledged 
to  be  subject  to  the  ri^ht  of  the  Indianw  to  occupy  it  as  !<»ng;  as  they  thought  proper, 
and  neither  the  English  nor  colonial  (governments  claimed  or  exercised  any  domin- 
ion over  the  tribe  or  nntion  by  whom  it  was  occupied,  nor  claimed  the  right  to 
the  possession  of  the  territory  until  the  tribe  or  nation  consented  to  cede  it.  These 
Indian  governments  were  regarded  and  treated  asi  foreign  governments,  as  much 
•O  as  if  an  ocean  had  separated  the  red  man  from  the  white ;  and  their  freedom 
liftfl  constantly  been  acknowledged,  from  the  time  of  the  firet  emigration  to  the 
Ei^llsh  colonies  to  the  present  day,  by  the  different  governments  which  sue- 
ceended  each  other.  Treaties  have  been  negotiated  with  them,  and  their  alliance 
aought  for  in  war;  and  the  people  who  compose  theac  Indian  political  conimutii- 
ties  have  always  been  treated  as  foreigners  not  liring  under  our  govenmient,    It 
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"We  proceed  to  examine  the  case  as  presented  bjr  the 
[/pleadings. 

*^Tlie  words  *  people  of  the  United  States'  and  'citixens' 
I  are  synonymous  terms,  and  mean  the  same  thing.    They  both 
Fdeecribe  the  political  body  who,  according  to  onr  republican 
Linstitutions,  form  the  sovereignty,  and  who  hold  the  power 
^and  conduct  the  government  through  their  representatiTeB* 
ley  are  what  we  familiarly  call  the  *  sovereign  people/  and 
Levery  citizen  is  one  of  this  people,  and  a  constituent  member 
'of  this  sovereignty/    The  question  before  us  is,  whether  the 
elass  of  persons  described  in  the  plea  in  abatement  compose  a 
portion  of  this  people,  and  are  constituent  members  of  this 
fiovereignty  ?    We  think  they  are  not,  and  that  they  are  not 
included,  and  were  not  intended  to  be  included,  under  the 
word  '  citizens  *  in  the  Constitution,  and  can  therefore  claim 
none  of  the  rights  and  privileges  which  that  instrument  pro- 
I'  Tides  for  and  secures  to  citizens  of  the  United  States.     On  the 
contrary,  they  were  at  that  time  considered  as  a  subordinate 
[405]  and  inferior  class  of  beings,  who  had  been  subjugated  by 
the  dominant  race,   and,  whether  emancipated  or  not,  yet 
remained  subject  to  their  authority,  and  had  no  rights  or  priv- 
ileges but  such  as  those  who  held  the  power  and  tlie  govern* 
ment  might  choose  to  grant  them/ 
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iff  true  tluit  the  conrse  of  events  bas  brongbt  the  lodian  tribes  withla  the  Umits 
of  lb©  United  States  under  subjection  to  the  white  race;  aod  it  has  been  found 
neceftsarjp  for  their  sake  as  well  as  our  owd,  to  regard  tbem  as  in  a  state  of  pnpil- 
a<^c,  and  to  le^isbit*  to  a  certain  extent  over  them  and  the  territory  they  oecupj. 
But  they  roay»  without  donbt,  like  the  sabjects  of  any  other  foreign  government,  6© 
natarmliEed  by  the  authority  of  Conf^reaa,  and  become  citizens  of  a  State,  and  of 
tile  United  States;  and  if  an  individual  ehuuld  k^ave  his  nation  or  tribe,  aud  take 
Up  his  abode  anion ^  the  whit^?  popidatioii,  he  would  be  entitled  to  all  the  ri^hte 
tknd  privileges  which  would  bekujy:  to  an  emi;ic^'^nt  from  any  other  foreijrn  people." 

This  recognition  of  the  possible  dtizen^hip  of  Indians  is  importtint  in  view 
of  the  general  question.  The  argument  seems  to  recuj^nize  their  possible  citixeo- 
•ship  as  a  consequeooe  fit  the  recognition  in  international  pnblic  law,  and  by  Xht- 
United  States,  of  pulitieal  communities  cf>n]|»osed  of  Indians*  and  the  doctrine 
ieems  to  be  implied  in  other  placeit  that  political  communities  composed  of  nc^oc^ 
luive  not  and  cannot  be  so  recog^nized.  This  idea  U  proniinontly  maintained  in 
Judge  Dauiers  opinion.  19  How.  475.  See  ante,  vol,  I,  p,  821,  note,  and  the  reflex 
Df  these  opinions  in  the  Florida  cane,  ante,  p.  195,  n. 

*  S«e  the  note  on  this  pnasage,  atiic,  vol.  L  p.  AV2,  n.  2, 

'  And  oo  p.  409  of  the  rejjort,  referrina^  to  trie  laws  of  the  States,  **  they  show 
that.A  perpetual  and  impassable  bnrrl^r  wjis  intended  to  be  erected  between  the 
white  race  and  the  one  wliich  they  had  reducetl  to  slavery  and  governed  as  subjecta 
with  absolute  and  despotic  power,"  tfec.     The  doctrine  Bcems  to  be  implied  thiit 
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"  It  is  not  the  province  of  the  court  to  decide  upon  the 
justice  or  injustice,  the  policy  or  impolicy,  of  these  laws.  *  *  * 

"  In  discussing  this  question,  we  must  not  confound  the 
rights  of  citizenship  which  a  State  may  confer  within  its  own 
limits,  and  the  rights  of  citizenship  as  a  member  of  the  Union. 
It  does  not  by  any  means  follow,  because  he  has  all  the  rights 
and  privileges  of  a  citizen  of  a  State,  that  he  must  be  a  citizen 
of  the  United  States.  He  may  have  all  of  the  rights  and 
privileges  of  the  citizen  of  a  State,  and  yet  not  be  entitled  to 
the  rights  and  privileges  of  a  citizen  in  any  other  State.  For, 
previous  to  the  adoption  of  the  Constitution  of  the  United 
States,  every  State  had  the  undoubted  right  to  confer  on 
whomsoever  it  pleased  the  character  of  citizen,  and  to  endow 
him  with  all  its  rights.  But  this  character  of  course  was  con- 
fined to  the  boundaries  of  the  State,  and  gave  him  no  rights  or 
privileges  in  other  States  beyond  those  secured  to  him  by  the 
laws  of  nations  and  the  comity  of  States.  Nor  have  the  sev- 
eral States  surrendered  the  power  of  conferring  these  rights 
and  privileges  by  adopting  the  Constitution  of  the  United 
States.  Each  State  may  still  confer  them  upon  an  alien,  or 
any  one  it  thinks  proper,  or  upon  any  class  or  description  of 
persons ;  yet  he  would  not  be  a  citizen  in  the  sense  in  which 
that  word  is  used  in  the  Constitution  of  the  United  States,  nor 
entitled  to  sue  as  such  in  one  of  its  courts,  nor  to  the  privileges 
and  immunities  of  a  citizen  in  the  other  States.  The  rights 
which  he  would  acquire  would  be  restricted  to  the  State  which 
gave  them.  The  Constitution  has  conferred  on  Congress  the 
right  to  establish  an  uniform  rule  of  naturalization,  and  this 
right  is  evidently  exclusive,  and  has  always  been  held  by  this 
court  to  be  so.  Consequently,  no  State,  since  the  adoption  of 
the  Constitution,  can  by  naturalizing  an  alien  invest  him  witli 
the  rights  and  privileges  secured  to  a  citizen  of  a  State  under 
the  Federal  Government,  although,  so  far  as  the  State  alone 
was  concerned,  he  would  undoubtedly  be  entitled  to  the  rights 
of  a  citizen,  and  clothed  with  all  the  [406]  rights  and  immuni- 

the  rights  of  a  white  inhabitant  are  in  no  wise  the  effects  of  law,  bnt,  like  the 
sovereignty  possessed  by  the  people  (ante,  toL  L  p.  414),  a  right  above  law.  See 
also  the  Florida  case,  above  cited. 
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I  wUeh  the  Constitutiao  and  lairs  of  the  State  at 
thftt  character. 

**  It  is  Terjr  clear,  therefore^  tliat  no  State  can,  by  any  iict  or 
law  of  its  owoy  paaMd  dnce  the  adoption  of  the  Congtitntioiit 

inti^Qce  a  new  member  into  tlie  political  comninnitj  created 
by  the  Cunstitution  of  the  United  States.  It  cannot  make 
him  a  member  of  this  community  by  making  him  a  member 
of  ita  own.  And  for  the  same  reason  it  cannot  introdnee  any 
person  or  description  of  persons,  who  were  not  intended  to  be 
embraced  in  this  new  political  family,  which  the  Con^titatMiii 
broQght  into  existence,  but  were  intended  to  be  excluded 
from  it 

'*  The  i[ae$tion  then  arises,  whether  the  provi^ons  of  the 
Con&titutioD,  in  relation  to  the  personal  rights  and  priHlegea 
to  which  the  citizen  of  a  State  should  be  entitled, embraced  the 
negro  African  race,  at  that  time  in  this  country,  or  who  might 
afterwards  be  imported,  who  had  then  or  should  afterwards  be 
made  free  in  any  State ;  and  to  put  it  in  the  power  of  a  single 
State  to  make  him  a  citizen  of  tlie  United  Stated,  and  endue 
him  with  the  foil  rights  of  citizenship  in  every  other  Stale 
withont  their  consent  ?  Does  the  Constitution  of  the  United 
States  act  upon  him  whenever  he  shall  be  made  free  under  the 
laws  of  a  State,  and  raised  there  to  the  rank  of  a  citizen,  and 
immediately  clothe  him  with  all  the  privileges  of  a  citizen  in 
every  other  State  and  in  its  own  courts  ? 

**The  conrt  think  the  affirmative  of  these  propositions  can- 
not be  maintained.  And  if  it  cannot,  the  plaintiff  in  error 
could  not  be  a  citizen  of  the  State  of  Missouri,  within  the 
meaning  of  the  Constitution  of  the  United  States,  and  conse- 
quently, was  not  entitled  to  sue  in  its  courts. 

*'  It  is  true,  every  person,  and  every  class  and  description 
of  persons,  who  were  at  the  time  of  tlie  adoption  of  tlie  CJon- 
stitution  recognized  as  citizens  in  the  several  States,  became 
also  citizens  of  this  new  political  body,  hut  none  other;  it  was 
formed  by  them,  and  for  tlicm  and  their  posterity,  but  for  no 
one  else.  And  the  personal  rights  and  privileges  guaranteed 
to  citizens  of  this  new  sovereignty  were  intended  to  embrace 
those  only  who  were  then  members  of  the  several  State  com- 
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muni  ties,  or  wbo  eliould  afterwards,  by  birthright  or  otherwise^ 
become  memibers,  according  to  the  |irovisions  of  the  Constitu- 
tion and  the  principles  on  which  it  was  founded,'  It  was  the 
union  of  those  who  were  at  that  time  members  of  distinct  and 
separate  political  communities  into  one  political  family,  whose 
power,  for  certain  specified  purposes,  was  to  extend  over  the 
whole  territory  of  the  United  States.  And  it  gave  to  each 
citizen  riglits  and  privileges  outside  of  his  State  [407]  which 
he  did  not  before  possess,  and  placed  liim  in  every  otlier  State 
upon  a  perfect  ef|uality  with  its  own  citizens  as  to  rights  of 
person  and  rights  of  property ;  it  made  him  a  citizen  of  the 
United  States, 

"  It  becomes  necessary,  therefore,  to  determine  who  were 
citizens  of  the  several  States  when  the  Constitution  was  adopted. 
And  in  order  to  do  thit^j  we  must  recur  to  the  governments  and 
ini^titntions  of  the  thirteen  colonies,  wlien  they  separated  from 
Great  Britain  and  formed  new  sovereignties,  and  took  their 
places  in  the  family  of  indei>cndcnt  nations.  We  must  inquire 
wlio,  at  that  time,  were  reeognizod  as  tlie  people  or  citizens  of 
a  State,  whose  rights  and  liberties  had  been  outraged  by  the 
English  government,  and  who  declared  their  independence, 
and  assumed  the  powers  of  government  to  defend  their  rights 
by  force  of  arms. 

'^In  the  opinion  of  the  court,  the  legislation  and  histories 
of  the  times,  and  tlie  langnage  used  in  the  Declaration  uf  In- 
dependence, show  that  neither  the  class  of  persons  who  had 
been  imported  as  slaves,  nor  their  descendants,  whether  they 
had  become  free  or  not,  were  then  acknowledged  as  a  part  of 
the  people,  nor  intended  to  be  included  in  the  general  words 
used  in  that  memorable  instrument. 

'  There  eeema  Uj  l>e  an  admiaei-di  hore  that  negroes  might  have  been  citizens 
of  Ji  State  at  the  adoption  of  the  Constitution,  antf  under  it,  citizens  of  the  United 
Stfttes,  The  Chief  Jujitiey  woiiltl  read  the  Constitution  as  naming, — ^Those  who 
are  now — lit  the  time  of  its  adoption  Onl^^ — citizens  of  a  Stute  shall,  &c.  lint 
then  it  is  unsupported  ivsaiimprifm  to  limit  the  capiidty  (nr  eitijiensliip  thoreaaer 
to  whites,  or  to  the  desuendants  of  the  white  citizens.  In  fact,  it  Is  of  the  nature 
of  lUJj  Ctjnstitntiou  that  it  be  understood  as  being  conttnuouely  proraul^ated,  as 
fl|KjkGn  always  in  the  present  tense.  It  is  certainly  a  new  idea — that  the  indi- 
vidnaU  who  ahonld  thereafter,  in  each  Stato,  constituta  the  sovereignty  or  the 
pnlitie4*l  people  thereof,  were  to  be  determined  by  the  Constitution  of  the  United 
Stated,  or  by  some  principle  having  equal  authority  and  extent.  If  correct.  It  Ac- 
cords with  the  idea  of  an  integral  people  of  the  United  Statca. 


onmoK  ov  crtuBAMiiiF* 


"  It  16  difficult  at  this  day  to  realize  the  state  of  public  opin- 
ion in  relation  to  that  nnforttinate  race,  which  prevailed  in 
the  ciTilized  and  enUghtened  portions  of  the  world  at  the  time 
of  the  Declaration  of  Independence,  and  when  the  Con^titn- 
tion  of  the  United  States  was  framed  and  adopted.  Bat  the 
public  history  of  every  European  nation  displays  it  in  a  man- 
ner too  plain  to  be  mistaken.  Tliey  had  for  more  than  a  een* 
tniy  before  been  regarded  eb/'  '  iSrc, 

Judge  Taney  here  begins  what  may  be  described  as  an  his- 
torical exposition  of  the  legislative  sentiment  of  thofle  by  whom 
the  Constitntion  was  actually  adopted^  as  given  in  colonial 
law,  the  Declaration  of  Independence-,  the  Constitntion  it&At, 
and  in  the  legislation  and  jurisprudence  of  the  States  sboitlj 
after  its  adoption.  The  only  colonial  laws  cited  are  Acts  of 
Maryland,  1717,  c.  13,  §5,  and  of  Massachusetts,  1705,  c.  6, 
which  prohibited  intermarriage  of  whites  and  blacks.*  After 
which,  on  p.  499,  the  Judge  says : — 

"  We  refer  to  these  historical  facts  for  the  purpose  of  show- 
ing the  fixed  opinions  concerning  that  race,  npon  which  the 
statesmen  of  tliat  day  spoke  and  acted.  It  is  necessary  to  do 
this,  in  order  to  determine  w^hether  die  general  terms  nsed  in 
the  Constitntion  of  the  United  States,  as  to  the  rights  of  man 
and  the  rights  of  the  people,  were  intended  to  include  them,  or 
to  giTe  to  them  or  their  posterity  the  benefit  of  any  of  its  pro- 
Tisions, 

"The  language  of  the  Declaration  of  Independence  la 
equally  conclusive.  It  begins," '  &c.  On  p.  410,  the  Chief 
Justice  then  eays; — 

*'  Yet  the  men  who  framed  this  declaration  were  great 
men — high  in  literary  acquirements — ^high  in  their  sense  of 
honor,  and  incapable  of  asserting  principles  inconsistent  with 
those  on  which  they  were  acting.  Tliej  perfectly  understood  the 
meaning  of  the  language  they  used,  and  how  it  would  be  nn- 

'  See  note  on  thU  pafiaagc,  ante.  Vol.  L  p.  20*7,  n.  1, 

•  If  reatriciioD,  in  reipi'ct  to  mjirnage,  Is  iucoinpatible  with  rit1r<?Jie>iip,  why 
it  not  tlio  prohibition  on  the  white  to  marry  a  nc^jo  to  be  coodidcred  7  To  as- 
•time  ihftt  what  ie  dif^ability  on  the  ddq  party  la  prirllego  on  the  otli«r,  la  rety 
like  bcgigiiig  the  question. 

*  See  the  note  on  this  paaaagei  anttf  Vol  I.  p.  471,  note  3. 
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derstood  by  others ;  and  they  knew  that  it  would  not  in  any 
part  of  the  civilized  world  be  supposed  to  embrace  the  negro 
race,  which,  by  common  consent,  had  been  excluded  from 
civilized  governments  and  the  family  of  nations,  and  doomed 
to  slavery.  They  spoke  and  acted  according  to  the  then  esta- 
blished doctrines  and  principles,  and  in  the  ordinary  language 
of  the  day,  and  no  one  misunderstood  them.  The  unhappy 
black  race  were  separated  from  the  white  by  indelible  marks, 
and  laws  long  before  established,  and  were  never  thought 
of  or  spoken  of  except  as  property,  and  when  the  claims  of 
the  owner,  or  the  profit  of  the  trader,  were  supposed  to  need 
protection. 

"  This  state  of  public  opinion  had  undergone  no  change 
when  the  Constitution  was  adopted,  as  is  equally  evident  from 
its  provisions  and  language. 

"  Tlie  brief  preamble  sets  forth  by  whom  it  was  formed,  for 
what  purposes,  and  for  whose  benefit  and  protection.  It  de- 
clares [411]  that  it  is  formed  by  the  people  of  the  United 
States :  that  is  to  say,  by  those  who  were  members  of  the  dif- 
ferent political  communities  in  the  several  States ;  and  its  greaft 
object  is  declared  to  be  to  secure  the  blessings  of  liberty  to 
themselves  and  their  posterity.  It  speaks  in  general  terms  of 
the  people  of  the  United  States,  and  of  citizens  of  the  several 
States,  when  it  is  providing  for  the  exercise  of  the  powers 
granted  or  the  privileges  secured  to  the  citizen.  It  does  not 
define  what  description  of  persons  are  intended  to  be  included 
under  these  terms,  or  who  shall  be  regarded  as  a  citizen  and 
one  of  the  people.  It  uses  them  as  terms  so  well  understood, 
that  no  further  description  or  definition  was  necessary. 

"  But  there  are  two  clauses  in  the  Constitution  which  point 
directly  and  specifically  to  the  negro  race  as  a  separate  class 
of  persons,  and  show  clearly  that  they  were  not  regarded  as  a 
portion  of  the  people  or  citizens  of  the  government'  then 
formed. 

"  One  of  these  clauses  reserves  to  each  of  the  thirteen  States 
the  right  to  import  slaves  until  the  year  1808,  if  it  thinks 
proper.  And  the  importation  which  it  thus  sanctions  was  im- 
questionably  of  persons  of  the  race  of  which  we  are  speaking, 
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as  the  traffic  in  slaves  in  tlie  United  States  had  always  been 
confined  to  them.  And  hy  the  other  provision  the  States 
pledge  themselves  to  each  other  to  maintain  the  right  of  prop- 
erty of  the  master,  hy  delivering  up  to  him  any  slave  who 
may  have  escaped  from  his  service,  and  be  found  within  their 
respective  territories.  By  the  first  ahove-mentioned  clause, 
therefore,  the  riglit  to  purchase  and  hold  this  property  is  di- 
rectly sanctioned  and  authorized  for  twenty  years  by  the  peo- 
ple who  framed  the  Constitution.  And  hy  the  second,  they 
pledge  themselves  to  maintain  and  uphold  the  right  of  the 
master  in  the  manner  specified,  as  long  as  the  government  they 
then  fonned  sliould  endure.  And  tliese  two  provisions  show 
conchieively  tliat  neither  tlie  dcBcription  of  persons  therein 
referred  to,  nor  their  descendants,  were  embraced  in  any  of  the 
other  provisions  of  the  Constitution ;  for  certainly  these  two 
clauses  were  not  intended  to  confer  on  them  or  their  posterity 
the  blessings  of  liberty,  or  any  of  the  personal  rights  so  care- 
fully provided  for  the  citizen/ 

'*  No  one  of  that  race  had  ever  migrated  to  the  United 
States  voluntarily  ;  all  of  them  had  been  brought  here  as  arti- 
cles of  merchandise.  Tlie  number  that  had  been  emancipated 
at  that  time  were  but  few  in  eamparison  with  those  held  in 
slavery  ;  and  they  were  identified  iu  tlie  public  mind  with  the 
race  to  which  tliey  belonged,  and  regarded  as  a  part  of  the  slave 
population  rather  than  the  free.  It  is  obvions  that  tliey  were 
not  [412]  even  in  the  minds  of  the  framers  of  the  Constitution 
when  they  were  conferring  special  rights  and  privileges  upon 
the  citizens  of  a  State  in  every  other  part  of  the  Union. 

'*  Indeed,  when  we  look  to  the  condition  of  this  race  in 
the  several  States  at  the  time,  it  is  impossible  to  believe  that 
these  rights  and  i«rivilegeB  were  intended  to  be  extended  to 
them. 

"  It  is  very  true,  that  in  that  portion  of  the  Union  where  the 
labor  of  the  negrorace  was  Anmd  to  be  unsnited  to  tbe  climate 
and  unprofitable  to  the  master,  but  few  slaves  were  hdd  at  the 
time  of  the  Declaration  of  Independence  ;  and  when  the  Con- 

*  The  niAJor  proposition  of  this  arguracnt  is, — no  one  cjin  he  n.  citizen  or  frce- 
TOAn  by  the  Irw  of  a  eountrj,  if  he  is  trJassecJ  by  phyaiologistB  with  persone  who, 
in  the  eame  country,  may  be  iield  in  alavery. 
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stitiitian  was  adopted,  it  had  entirely  worn  out  in  one  of  tliem, 
and  measures  had  been  taken  for  itB  gradual  abolition  in  eeve- 
ral  others.  But  this  change  had  not  been  produced  by  any 
change  of  opinion  in  relation  to  this  race  ;  but  because  it  was 
discovered  from  experience  that  slave  labor  was  nneuited  to 
the  climate  and  productions  of  these  States;  for  some  of  tlie 
States,  where  it  had  ceased  or  nearly  ceased  to  exist,  were 
actively  engaged  in  tlie  slave  trade,  procuring  cargoes  on  the 
coast  of  Africa,  and  transporting  them  for  sale  to  those  parts 
of  the  Union  where  their  labor  was  found  to  be  profitablcj  and 
suited  to  the  climate  and  productions.  And  this  traffic  was 
openly  carried  on,  and  fortunes  accumulated  by  it,  witliout 
reproach  from  the  people  of  the  States  wliere  they  resided. 
And  it  can  hardly  be  supposed  that,  in  the  States  where  it  was 
then  countenanced  in  its  worst  form— that  is,  in  the  seizure 
and  transportation — ^the  people  could  have  regarded  those 
who  were  emancipated  as  entitled  to  equal  rights  with  them- 
selves. 

**  And  wo  may  here  again  refer,  in  support  of  this  proposi- 
tion, to  the  plain  and  unequivocal  language  of  the  laws  of  the 
several  States,  some  passed  after  the  Declaration  of  Indepen- 
dence and  before  the  Constitution  was  adopted,  and  some  since 
the  government  went  into  operation. 

"  We  need  not  refer,  on  this  point,  particularly  to  the  laws 
of  the  prcBcnt  slaveholding  States.  Their  statute  books  are 
full  of  provisions  in  relation  to  thiB  class,  in  the  same  spirit 
with  the  Maryland  law  which  we  have  before  quoted.  They 
have  continued  to  treat  them  as  an  inferior  class,  and  to  sub- 
ject them  to  strict  police  regulations,  drawing  a  broad  line  of 
distinction  between  the  citizen  and  the  slave  races,  and  legis- 
lating in  relation  to  them  upon  the  same  principle  which  pre- 
vailed at  the  time  of  the  Declaration  of  Independence.  As 
relates  to  these  States,  it  is  too  plain  for  argument,  that  they 
hu%^e  never  been  regarded  as  a  part  of  the  people  or  citizens  of 
the  State,  nor  supposed  to  possess  any  political  rights  which 
the  dominant  race  might  not  withhold  or  grant  at  their  pleasure.* 
[413]  And  as  long  ago  as  1822,  the  Court  of  Appeals  of  Ken- 

^  Compare  the  similar  pansages  ante,  p.  282,  and  uote  S. 
VOL.  II.— 19 
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tucky  decided  that  free  negroes  and  mnlattoes  were  not  eitizaDa 

witUin  the  meaning  of  the  Constitution  of  the  United  States ; 
and  the  correctness  of  this  decision  is  recognized,  and  the  sauje 
doctrine  affirmed,  in  1  Meig's  Tenn.  Keports,  331,"  * 

The  Chief  Justice  then  again  turns  to  the  legislation  of  the 
States  which  have  aholiehed  slavery.  After  noticing  the  law  of 
Maflsachusetts  of  1786,  continued  in  the  Code  of  1836,  on  naar- 
riage,  Judge  Taney  refers  particularly  to  the  laws  of  Connecti- 
cut, arguing,  from  the  terms  of  the  acts  of  1774  and  1784,  pro- 
hibiting the  importation  of  slaves  and  abolishing  slavery,  that 
tlie  intention  or  motive  of  the  legislator  was  not  to  confer  rights 
on  the  negro,  but  to  protect  or  beneiit  the  wliite  population  ; 
and,  noticing  the  law  of  1833  and  Crandairs  case.*  And  ob- 
serves that,  **  if  we  find  that,  at  the  time  the  Constitution  was 
adopted,  they  were  not  even  there  [i.  e,,  Coanecticnt]  raised  to 
the  rank  of  citizens,  hut  were  still  held  and  treated  as  property, 
and  the  laws  relating  to  them  passed  with  reference  altogether 
to  the  interest  and  convenience  of  the  white  race,  we  shall 
hardly  find  them  elevated  to  a  higher  rank  any  where  clse.^' 

Besides  these,  the  militia  law  of  Kew  Hampsliire,  of  1815, 
pennitting  whites  only  to  be  enrolled  in  the  militia,*  and  the 
marriage  law  of  Khode  Island  of  1822,  re-enacted  in  1844,  are 
the  only  State  laws  mentioned.  On  p.  416  the  Chief  Justipe 
proceeds  to  say  : — 

'^It  would  he  impossible  to  enumerate  and  compress  in  the 
space  usually  allotted  to  an  opinion  of  a  court  the  various  laws, 
markiog  the  condition  of  this  race,  which  were  passed  from 
time  to  time  after  the  Revolution,  and  before  and  since  the 
adoption  of  the  Constitution  of  tlie  United  States.  lu  addition 
to  those  already  referred  to,  it  is  sufficient  to  say  that  Chan- 
cellor Kent,  whose  accuracy  and  research  no  one  will  cjuestion, 
states  in  the  sixth  edition  of  liis  Commentaries  (published  in 
1848,  2d  voL,  258,  note  J),  that  in  no  part  of  the  country,  ex- 

'  Se«  anit,  pp.  16,  92.  •  Sec  ante,  pp.  41-16, 

*  The  Judge  sajB: — "  ^othln^  could  more  filronglj  mark  the  entire  r^pttdlftp 
tion  of  the  AmcAU  mce.  The  ah  en  is  excluded  beeouae,  being  bom  in  a  foreign 
coantrj,  he  cannot  be  a  member  t>f  the  cummunit  j  untU  he  ie  naturalized.  But  whj 
are  the  African  race,  bom  in  the  ^tate^  not  permitted;  to  share  in  one  of  the  high- 
est dnties  of  the  citizen  ?  The  answer  is  obvious :  he  h  hqI,  by  the  institutions 
and  laws  of  the  State,  numherod  among  Its  peopk\  He  forms  no  part  of  the 
Bovereigntj  of  the  State,  and  is  not,  therefore,  calle<d  upon  to  maintain  it." 
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cept  Maine,  did  the  African  race,  in  point  of  fnct,  jiarticipRte 
equally  with  the  whites  in  the  exercise  of  civil  and  political 
rights, 

'*  The  legislation  of  the  States  therefore  showe^  in  a  manner 
not  to  be  mistakenj  the  inferior  and  subject  condition  of  that 
race  at  the  time  the  Constitntion  was  adopted,  and  long  after- 
wards, thronghont  the  thirteen  States  by  which  that  instrument 
waB  framed  ;  and  it  is  hardly  consistent  with  the  respect  due 
to  these  States,  to  suppose  that  they  regarded  at  that  time,  as 
fello^v'-citizens  and  menil>ers  of  the  sovereignty,  a  cliias  of  ht-ings 
whom  they  had  thus  stigmatized  ;  whom,  as  we  are  bound, 
out  of  respect  to  the  State  sovereignties,  to  assume  they  !iad 
deemed  it  just  and  nccessaiy  thus  to  stigmatize,  and  upon 
whom  they  had  impressed  such  deep  and  enduring  marks  of 
inferiority  and  degradation  ;  or,  that  when  tlie\;  met  in  con- 
vention to  form  the  Constitution,  tliey  looked  upon  them  as  a 
portion  of  their  constituents,  or  designed  to  inehide  them  in 
the  provisions  so  carefully  inserted  for  the  security  and  protec- 
tion of  the  liberties  and  rights  of  their  citizens.  It  cannot  be 
supposed*  that  they  intended  to  secure  to  them  riglits,  and 
privileges,  and  rank,  in  the  new  political  body  throughout  the 
Union,  which  every  one  of  them  denied  within  tlie  limits  of  its 
own  dominion.  More  especially,  it  cannot  be  believed,  that 
the  large  slaveholding  States  regarded  them  as  included  in  the 
word  citizens,  or  would  have  consented  to  a  Constitution  which 
might  compel  them  to  receive  them  in  that  character  from 
another  State.  For,  if  they  were  so  received,  and  entitled  to 
the  privileges  and  immunities  of  citizens,  it  would  exempt  them 
from  the  operation  of  the  special  1a%v8  and  from  the  police  reg- 
idations[417]  which  they  considered  to  be  necessary  for  their 
own  safety.  It  would  give  to  persons  of  the  negro  race,  wlio 
were  recognized  as  citizens  in  any  one  State  of  the  Union,  the 
right  to  enter  every  other  State  whenever  they  pleased,  singly 
or  in  companies,  without  pass  or  pat^sport,  and  without  obstruc- 
tion, to  sojourn  there  as  long  as  they  pleased,  to  go  where  they 

'  Whttt  foUows  here,  together  with  many  other  padsag^es  in  the  residuti  of  the 
opinion,  bearn  directly*  on  the  question  conBidered  in  the  next  ehuptcr.  Theff^ 
pflSHA^ffS  show  thdt  the  beAnng  of  the  deeiaion  of  this  casq  on  questions  Ariaing 
u  nder  the  fourth  Article  was  not  forgotten  by  the  court* 
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pleased  at  eveiy  hour  of  the  daj  or  night  without  molesiatioap 
unless  they  committed  some  violation  of  law  for  which  a  white 
man  would  be  punished  ;  and  it  would  give  them  the  foil 
liberty  o(  speech  in  public  and  in  priTate  upon  all  eubj 
upon  which  its  own  citijsend  might  speak  ;  to  hold  public  meet- 
ings upon  political  affairs,  and  to  keep  and  cany  arms  whereTer 
they  went.  And  all  of  this  would  be  done  in  the  face  of  the 
subject  race  of  the  &ame  color,  both  free  and  filavee,  and  ineTi* 
tably  producing  diBcontent  and  in&nbordination  among  them, 
and  endangering  the  peace  and  safety  of  tlie  State,* 

^^  It  is  imposfiible,  it  would  seem^  to  believe  that  the  great 
men  of  the  slaveholding  States,  who  took  so  large  a  share  in. 
framing  the  Constitution  of  the  United  States,  and  exerdaed 
6o  much  influence  in  procuring  its  adoption,  could  have  been 
BO  forgetful  ^>r  regardless  of  their  own  safety  and  the  safety 
those  who  trusted  and  confided  in  them* 

**  Beside,  this  want  of  foresight  and  care  would  have  been 
utterly  inconsistent  with  the  caution  displayed  in  pro- 
viding for  the  admission  of  new  members  into  this  political  ^J 
family.  For,  when  they  gave  to  the  cidzens  of  each  State  the  ^M 
privileges  and  immunities  of  citizens  in  the  several  States,  they 
at  the  same  time  took  from  the  several  States  tlie  power  of 
naturalization,  and  confined  that  power  exclusively  to  the  Fed- 
eral Government.  Ko  State  was  willing  to  permit  another 
State  to  determine  who  should  or  should  not  be  admitted  as 
one  of  its  citizens,  and  entitled  to  demand  equal  rights  and 
privileges  with  their  own  people,  within  their  own  territariea. 
The  right  of  naturalization  was,  therefore,  with  one  accord, 
surrendered  by  the  States,  and  confided  to  the  Federal  Govern- 
ment. And  this  power  granted  to  Congress  to  establish  an 
uniform  rule  of  iiaturalizaiion  is,  by  the  well-understood  mean- 
ing of  the  wordj  confined  to  persons  born  in  a  foreign  country, 
under  a  foreign  Government.    It  is  not  a  power  to  raise  to  the 

'  As  it  etandfl  here  the  Argument  is : — NeffroeB  cantiot  be  cttizenft  !n  the  AetLse 
of  the  word  in  Ui«  »ecoiid  fi4*ctiaii  of  tho  tmrd  Article,  b(M:>jiu&e  it  would  lead  to 
their  being  reoognljsed  m  c  itizcni  in  the  scns^e  of  the  word  in  thig  clause  of  the 
fourth,  wMch  eomeqiienee,  it  U  here  Aftsnmed  in  the  ArGTQinent,  had  by  sennit  pre-; 
rioQs  demooatration  been  ekclodcd.     But,  though  the  nmimcnt  be  bareiii  dsfeo- 1 
tire,  it  tfl  evident  that  the  iiiifthod  of  interpretation  applied  to  citian  of  <i  Sioiw  1 
in  the  third  Article  will  apply  aa  well  to  the  same  phraae  in  the  fourth  Article,      ^ 
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rank  of  a  citizen  any  one  bom  in  the  United  States,  who,  from 
birth  or  parentage,  by  the  laws  of  the  conntry,  belongs  to  an 
inferior  and  Biibordinate  class.'  And  when  we  find  the  States 
guarding  themselves  from  the  indiscreet  or  improper  admission 
by  other  States  of  emigrants  from  other  countries,  by  giving 
the  power  exelusively  to  Congress,  we  cannot  fail  to  see  that 
they  conld  never  have  left  with  the  States  a  much  [41 8]  more  im* 
portant  power — that  is,  the  jiower  of  transforming  into  citizens 
a  nuuierons  class  of  persons,  who  in  that  character  would  be 
much  more  dangerous  to  the  peace  and  safety  of  a  large  por- 
tion of  the  Union,  than  the  few  foreigners  one  of  the  States 
might  improperly  naturalize,  Tlie  Constitution,  npon  its  adop- 
tion, obviously  took  from  t!io  States  all  power  by  any  subse- 
quent legislation  to  intrndiice  as  a  citizen  into  the  political 
family  of  the  United  States  any  one,  no  matter  wliere  he  was 
born,  or  what  might  be  his  character  or  condition  ;  and  it  gave 
to  Congress  the  power  to  confer  this  character  upon  those  only 
who  were  bom  outaide  of  the  dominions  of  the  United  States, 
And  no  law  of  a  State,  therefore,  passed  since  the  Constitution 
was  adopted,  can  give  any  right  of  citizenship  outside  of  its 
own  territory." 

The  Cliief  Justice  then  refers  to  the  language  of  tlie  Arti- 
cles of  Confederation  as  indicating  this  discrimination  among 
the  inhabitants*  of  the  States.  lie  declares  that  itis'^'veiy 
clear-*  that  *'  free  inhabitants"  in  the  Article  means  only  free 
white  inhabitants,  and  argues,  also,  tijat  the  change  of  words 
in  the  Constitution  indicates  that  citizen  is  more  than  "free 
inhabitant,"  even  if  tliat  applied  to  free  negroes. 

Judge  Taney  afterwards  (19  How.,  419-421)  refers  to  the 

'  In  this  arc^umt^nt  nAtnralixiition  ia  supposed  to  Iiiltg  !n  the  Onistitutioti  a 
dlfTfretit.  meaning  from  that  which  it  has  in  th*>  jiTriFprudenre  of  Eni^liind  and 
coiiUneutJil  Europe  {antt,  p.  276 ).  'Oic!  ulen  that  it  mciiiiii  nmking  un  aliori  ft  citi- 
if  n  in  a  highfr  B>?iifle  thtin  native-bo rn  snliject  ia  new,  unU^«fl  it  may  hiivo  heen 
«ti|?gt*«ted  by  Judj^c  Miile  in  the  Kentaeky  CAfie{anU,  p.  Ifl,  n,)  But,  if  this  be 
ftdiiiitted,  it  ia  mere  asftuiupliijn,  or  tirguiog  in  a  t-irclti^  ta  say  that  the  pMWtr  to 
naturalize  doe«  not  extend  tn  ne^^roes  hii-auj^r  they  are,  **  by  the  hiwe  of  the  ctumtry . 
of  ttn  inferior  cIaas  ;**  for  the  very  ouestion  hero  is — Are  they  of  such  an  inferior 
cUes,  in  view  of  the  Confititwtion,  ttiat  they  cannot  l>e  cititeoB  of  a  State  ? 

*  It  it  dlfficnlt  to  fix  npon  a  term  i^encTal  enough  to  inclnde  the  ne^o  race, 
iind  also  in  harmony  wiUi  the  laogunge  of  thia  opinion.  Jndtre  Taney  mil  not 
allow  that  negroes  of  any  ttatna  can  l^  ci^turM,  or  free  inhabiianU^  or  people.  Ho 
haa  deaignated  them  a«  stUl  property  after  manumiaBion  or  etnanclpation. 
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legislation  of  Congresa  in  admitting  only  white  aliens  to  na- 
taralixatioQ,  find  the  acts  wherein  the  term  citizen  is  used  in 
connection  with  words  distinguishing  persons  in  respect  to 
color,  as  confirming  the  view  which  limits  the  term  ciihen  of 
the  United  St<Um  to  whites.'  These  laws  will  hereinafter  be 
noticed.  Tlie  part  of  the  opinion  which  then  follows  (19  How.^ 
4^1-423)  18  more  particularly  applicable  to  the  question  con- 
sidered in  the  next  chapter,  viz. :  What  are  the  privileges  and 
immunities  secured  to  citizens  by  this  clause  of  the  fourth 
Article  ?  But  it  is  here  to  be  noticed  as  repudiating  the  idea 
that  the  term  citizen  may  have  different  meanings  in  different 
connections. 

Judge  Taney  here  says  : — "  But  it  is  said  that  a  person  may 
be  a  citizen,  and  entitled  [422]  to  that  character,  although  he  does 
not  possess  all  the  rights  which  may  belong  to  other  citizens; 
as,  for  example,  the  right  to  vote,  or  to  hold  particular  offices ; 
and  that  yet,  when  he  goes  into  another  State,  he  is  entitled  to 
be  recognized  there  as  a  citizen,  although  the  State  may  mea- 

^  In  the  Chief  Jastiee*g  nrgnnient  citizen  ship  is  taken  to  metn  a  conditiQii  of 
civil  privilege  beyond  the  simplf  comlitkm  of  domiciled  inhabiiantt  ncUwe  or  not- 
urtdized^  and  the  power  of  QAturftlixAtion  is  taken  to  be  the  power  of  muldne  m 
peroon  a  citisen  In  this  enlarged  aen^^e.  So  the  Judge  argnes  in  other  places  Uiat 
ibe  3tate8  eomiot  now  dotermioe  who  are  eitizena,  becauM  the  power  to  uatorBlise 
baa  been  given  to  Congress  (19  How. ,  405).  And  he  here  speaks  of  natwralitmathm 
Battve-born  Indian,  and  denies  all  power  in  Congress  to  natwraiu*  the  Amf" 
bom  negro.  The  Judge  aaya : — "  Now,  the  Constitution  does  not  limit  the  _ 
oCGon^resd  in  thia  reapect  to  whit4»  pfrsona.  And  they  rosy,  if  they  think  pr 
afOllloruEe  the  niiturArization  of  any  one,  of  any  color,  who  was  t>om  under  alle- 
Manoe  to  auother  government.  But  the  lanipisge  of  the  law  above  quoted  shows 
that  ettikenship  at  that  time  waa  perfectly  understood  to  be  confined  to  tihe  wblto 
race ;  and  that  they  alone  confltltutec!  the  sovereignty  in  the  government. 

**  Congress  mi^ht,  aa  we  before  said,  have  authorized  the  naturalization  of 
Indians,  because  they  were  aiiens  and  forei^crs.  But,  in  their  then  antutored 
and  aarage  atate,  no  one  would  hiive  thouglit  of  adoiitting  them  as  citizens  in  a 
civilized  cornmnnity.  And,  moreover,  the  atrocities  they  had  but  reoentlv  oom- 
initted.  when  they  were  the  allies  of  Great  Britain  in  the  Revolutionary  war,  wefc 
yet  fre»h  in  the  recollection  of  the  people  of  the  United  States,  and  they  were 
even  then  guarding  themaelves  ogainat  the  throfltened  renewal  of  Indian  hoatili- 
Ues.  No  one  Bupposed.  then,  tJiot  any  Indian  would  a«k  for,  or  was  capable  of 
enjoying,  the  privilegea  of  an  Aoierican  citi2i'fi,and  the  word  white  was  not  used 
with  any  x»artieulftr  rt-fcrcnct-  to  thi^ra. 

*'  Neither  was  it  used  with  any  reference  to  the  African  race  imported  into  or 
bom  in  this  country,  becnuae  Congresa  had  no  power  to  naturalize  them,  and 
therefore  there  was  no  n«c*>aMity  for  using  particukr  words  to  exclude  tbeiii.  * 

•'  It  would  aeem  to  have  been  used  merely  beenuse  it  followed  out  tlie  line  of 
divifiion  which  the  Conatitution  has  drawn  between  the  citizen  race,  who  formed 
and  ht'ld  the  Government,  and  the  African  race,  which  tliey  held  In  subjeciuMi 
■lid  slavery,  and  governed  at  their  own  pleasure/'     19  How.  419,  4 SO.  ^^ 
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sure  his  rights  by  the  rights  which  it  allows  to  persons  of  a 
like  cliaracter  or  class  resident  in  the  State,  and  refuse  to  him 
the  full  rights  of  citizenship, 

'*This  argument  overlooks  the  language  of  the  provision  in 
the  Constitution  of  which  we  are  speaking. 

"  Undoubtedly,  a  person  may  be  a  citizen,  that  is,  a  member 
of  the  comEiunity  who  form  the  sovereignty,  although  he  ex- 
ercises no  shore  of  the  political  power,  and  is  incapacitated 
from  holding  particular  offices.  Women  and  minors,  who  form 
a  part  of  the  political  familyj  cannot  vote ;  and  when  a  prop- 
erty qualification  is  required  to  vote  or  hold  a  particular  office, 
those  who  have  not  the  necessary  qualification  cannot  vote  or 
hold  the  office,  yet  they  are  citizens. 

"  So,  too,  a  person  may  be  entitled  to  vote  by  the  law  of  the 
State,  who  is  not  a  citizen  even  of  the  State  itself.  And  in 
some  of  the  States  of  the  Union  foreigners  not  naturalized  are 
allowed  to  vote.  And  the  State  may  give  the  right  to  free  ne- 
groes and  mulattoes,  but  that  does  not  make  them  citizens  of 
the  State,  and  still  less  of  the  United  States.  And  tlie  provi- 
sion in  the  Constitution  giving  privileges  and  immunities  in 
other  States  does  not  apply  to  them. 

'*  Neither  does  it  apply  to  a  person  who,  being  the  citizen 
of  a  State,  migrates  to  another  State.  For  then  he  becomes 
subject  to  the  laws  of  the  State  in  which  he  lives,  and  he  is  no 
longer  a  citizen  of  the  State  from  which  he  removed.  And 
the  State  in  which  he  resides  may  then,  unquestionably,  deter- 
mine his  status  or  condition,  and  place  him  among  the  class  of 
persons  who  are  not  recognized  as  citizens,  but  belong  to  an 
inferior  and  subject  race;  and  may  deny  him  the  privileges 
and  immunities  enjoyed  by  it»  citizens. 

^*  But  so  far  as  mere  rights  of  person  are  concerned,  the  pro- 
vision in  question  is  confined  to  citizens  of  a  State  who  are 
temporarily  in  another  State  without  taking  up  their  residence 
there.  It  gives  them  no  political  rights  in  the  State,  as  to 
voting  or  holding  office,  or  in  any  other  respect.  For  a  citizen 
of  one  State  has  no  right  to  participate  in  the  government  of 
another.  But  if  he  ranks  as  a  citizen  in  the  State  to  which  lie 
belongs,  within  the  meaning  of  the  Constitution  of  the  United 
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States,  then,  whenerer  be  goes  into  another  State,  the  Consti- 
tution clothes  him^  as  to  the  rights  of  person,  with  all  the 
privileges  and  immunities  which  belong  to  citizens  of  the  [423] 
State.  And  if  persons  of  the  African  race  are  citizens  of  a 
State,  and  of  the  United  States,  thqr  wonld  be  entitled  to  all 
of  these  privileges  and  immunities  in  every  State,  and  the  State 
could  not  restrict  thera ;  for  they  would  hold  these  privileges 
and  immanitiea  under  the  paramount  authority  of  the  Fed^id 
Government,  and  its  courts  would  be  bonnd  to  maintain  and 
enforce  them,  the  Constitution  and  laws  of  the  State  to  the 
contrary  notwithstanding.  And  if  the  States  could  limit  or 
restrict  them,  or  place  the  party  in  an  inferior  grade,  this 
clause  of  the  Constitution  would  be  unmeaning,  and  could  have 
no  operation,  and  would  give  no  rights  to  the  citizen  when  in 
another  State.  He  would  have  none  but  what  the  State  itself 
chose  to  allow  him*  This  is  evidently  not  the  construction  or 
meaning  of  the  clause  in  question.  It  guarantees  rights  to  the 
citizen,  and  the  State  cannot  withhold  them.  And  these  rights 
are  of  a  character  and  would  lead  to  consequences  which  make 
it  absolutely  certain  that  the  African  race  w^^  not  included 
nnder  the  name  of  citizens  of  a  State,  and  were  not  in  the  con- 
templation of  the  framers  of  the  Constitution,  when  these 
privileges  and  immunities  were  provided  for  the  protection  of 
the  citizen  in  other  States," 

Tlie  case  of  Legrand  v,  Darnall,  2  Peters,  664,  which  Ijad 
been  referred  to  as  a  decision  that  the  descendant  of  a  slave 
may  sue  as  a  citizen  in  a  court  of  the  United  States,  is  then 
examined  (10  How,  423—425).   Judge  Taney  then  says : — 

*'  Tlie  only  two  provisions  which  point  to  tbem*  and  include 
them,  treat  them  as  property,  and  make  it  a  duty  of  the  gov- 
ernment to  protect  it ;  no  other  power,  in  relation  to  this  race,  is 
to  be  found  in  the  Constitution  ;  and  as  it  is  a  government  [426] 
of  special,  delegated  powers,  no  authority  beyond  these  two 
provisions  can  be  constitutionally  exercised.  The  government 
of  the  United  States  had  no  right  to  interfere  for  any  other 


^  It  woqVI  npp^sr  tbttt  the  Antecedent  l«  "the  AMaui  race/*  mentioned  in  the 
cloie  of  the  pWHgrnph  preceding  the  citation  of  Legrand  u.  Darnoll,  19  How. 
4SS. 
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purpose  but  that  of  protecting  the  rights  of  the  owner,  leaving 
it  altogether  witli  the  several  States  to  deal  -with  this  race, 
whether  emancipated  or  not,  as  each  State  may  think  justice, 
hnmanity,  and  the  interests  and  safety  of  society  require.  The 
States  evidently  intended  to  resei've  this  power  exclusively  to 
tliem  selves, 

"  No  one,  we  presume,  supposes  that  any  change  in  public 
opinion  or  feeling,  in  relation  to  this  unfortunate  race,  in  the 
civilized  nations  of  Europe  or  in  this  country,  should  induce 
the  court  to  give  to  the  words  of  the  Constitution  a  more  libe- 
ral construction  in  their  favor  than  they  were  intended  to  bear 
when  the  instrument  was  framed  and  adopted.  Such  an  argu- 
ment would  be  altogether  inadmissible  in  any  tribunal  called 
on  to  interpret  it.  If  any  of  its  provisions  are  deemed  unjust, 
there  is  a  mode  prescribed  in  the  instrument  itself  by  which  it 
may  be  amended;  but  wiiile  it  remains  unaltered,  it  must  be 
construed  now  as  it  was  understood  at  the  time  of  its  adoption. 
It  is  not  only  the  same  in  words,  but  the  same  in  meaning,  and 
delegates  the  same  powers  to  the  government,  and  reserves  and 
secures  the  same  rights  and  privileges  to  the  citizen;  and  as 
long  as  it  continues  to  exist  in  its  present  form,  it  speaks  not 
only  in  the  same  words,  but  with  the  same  meaning  and  intent 
with  which  it  spoke  when  it  came  from  tbe  hands  of  its  fram- 
crs,  and  was  voted  on  and  adopted  by  the  people  of  the  United 
States,  Any  other  rule  of  construction  would  abrogate  the 
judicial  character  of  this  court,  and  make  it  the  mere  reflex  of 
tbe  popular  opinion  or  passion  of  the  day.  This  court  was  not 
created  by  the  Constitution  for  such  purposes.  Higher  and 
graver  trusts  have  been  confided  tv  it,  and  it  must  not  falter  in 
the  path  of  duty. 

''  What  tbe  cbuBtruction  was  at  tliat  time,  we  tliink  can 
hardly  admit  of  doubt.  We  have  the  language  of  the  De- 
claration of  Independence  and  of  the  Articles  of  Confedera- 
tion, in  addition  to  the  plain  words  of  the  ConBtitution  itself; 
we  have  the  legislalion  of  the  different  States,  before,  about 
the  time,  and  since,  the  Constitution  was  adopted ;  we  have 
the  legislation  of  Congress,  from  the  time  of  its  adoption  to 
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a  recent  period ;  and  we  have  the  constant  and  onifonn  actictf 
of  tlie  Executive  Department,  all  concuning  together,  and 
leading  to  the  same  reanlt.  And  if  anything  in  relation  to  the 
confitmction  of  the  Constitntion  can  he  regarded  B£  eettlod,  it 
is  that  which  we  now  give  to  the  word  '  citizen*  and  the  word 
*  people." 

"  And,  npon  a  full  and  careful  consideration  of  flie  snbjeet, 
the  court  ia  of  opinion  that,  npon  the  facts  stated  in  the  plea 
in  abatement,  Dred  Scott  was  not  a  citizen  of  Miseoiri,  within 
the  meaning  of  the  Ck»nstitntion  of  the  United  States^  and  not 
entitled  as  such  to  sue  in  its  courts.*' 

§  637.  Of  the  judges  concurring  in  the  decision^  onlj  Judge 
Daniel  considered  this  question  in  his  separate  opinion.  His  ar- 
gument (19  How.  475)  is  founded  on  the  assumption  that  citizen 
must  mean  more  than  free  inhabitant,  native  or  naturalized, 
having  a  domicil*  (See  particularly  p.  481.)  The  greater  part 
of  his  argument  is  to  the  effect  that  a  slave  cannot  be  transla- 
ted to  the  condition  of  citizen  by  the  act  of  the  master  in  mann- 
mission.'  (lb.  477-480.)  Finally,  said  Judge  Daniel,  *'The 
correct  conclusions  upon  the  question  here  considered  would 
seem  to  be  these :  That  in  the  establishment  of  the  several  com- 
munities now  the  States  of  this  Union,  and  in  the  formation  of 

^  Kcvlbiii^  in  thia  Opiolon  U  more  remftrkftble  than  the  preiienbLtimt  i»f  th« 
indiyiduAb  of  the  white  taca  b^,  together,  cotistitaLmg  a  political  entity,  whUe 
BeTerAlJ3'  endowed  with  «qvcre%nty  mm  u  personal  ngbt;  of  the  idea  that  they 
ir«  *'  citixenf"  and  **  the  people/*  in  Tirtue  of  thia  aovereijgn  power,  and  thai  eT«* 
without  regard  to  th^  indiTidool  poas(>a$]OD  of  the  elective   franchise;  and  of 

'  citiaen  race"  of  sovcrei^s,  or  sovereign  race  of  citif^na,  with  a  *'  suliject 


: 


raoe^'  of  peraoiia  who  are  not  diidiiguiahablQ  from  *^  property,'*  Id  thia  respect 
many  coincidences  may  be  foaod  between  the  opinions  in  thia  case  and  an  article 
in  tikeSauikwn  QnarUrtif  Rtmtw  of  April,  1S54,  Yol  IX.  p.  311,  on  lieber'a 


Cinl  libeHr,  by  the  late  Judg«  McCord,  of  South  Carolina. 

'  Judge  Daniel  referred  to  the  Rooian  law.  In  aii  Jltion  to  what  has  been  a^d 
on  lha£  argani«iit,  anie.  Vol  L  p.  2li,  may  be  noticed  Codex,  X.  40,  *l,  Cives  qui- 
dem  origo,  manomissio,  allectio,  vel  adoptio .-  incolos  %  ero  domicilium  fadt.  Also, 
VJpiani  Frn^,  Tit  1,  A  Liberlis,  5.  LIbertoriifn  genera  aunt  tria;  cives  Iloroani, 
Latini  Junianl,  dediticionun  nomero.  S.  CiTea  Rotnani  sunt  liberti,  Ac  Ereta 
while  recognizing  the  law  of  the  Coroun  JurU  Civilit  to  be  against  bim,  Jadge 
Daniel  arbitrarily  sets  it  aside  for  the  law  of  the  Roman  repMie.  19  How.  478. 
Tha  law  of  the  Romans  Is  of  authority  only  as  it  has  actnally  been  adopted  by 
iDodem  nations  {ante^  Vol  I,  pp.  29,  144),  and  it  ia  tlie  law  of  Justinian's  time, 
rather  than  that  of  any  earlier  period,  tliat  has  been  so  received.  In  selectithg 
a  period  of  its  development  favorable  to  his  own  theories.  Judge  Daniel  illostrati^d 
the  error  of  aupposing  the  Roman  law  to  have  aafcbority  according  to  its  Inlrinaio 
merit 
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the  Federal  Governmentj  the  African  waB  not  deemed  polity 
cally  a  person.  He  was  regarded  and  ow^ied  in  every  State  in 
the  Union  as  property  merely,*  and  as  such  was  not  and  could 
not  be  a  party  or  an  actor,  much  less  hpeeVy  in  any  compact  or 
form  of  government  established  by  the  States  or  the  United 
States.  That  if,  since  the  adoption  of  the  State  governments, 
he  has  been  or  could  have  been  elevated  to  the  posseesion  of 
political  rights  or  powers,  this  result  conld  have  been  effected 
by  no  authority  less  potent  than  that  of  the  sovereignty — the 
State — exerted  [482]  to  that  end,  either  in  the  form  of  legisla- 
tion, or  in  some  other  mode  of  operation.  It  conld  certainly 
never  have  been  accomplished  by  the  will  of  an  individual  oper- 
ating independently  of  the  sovereign  power,  and  even  contra- 
vening  and  controlling  that  power.  That  so  far  as  rights  and 
immunities  appertaining  to  citizens  have  been  defined  and  se- 
cured by  the  Constitution  and  laws  of  the  United  States,  the 
African  race  is  not  and  never  was  recognized  either  by  the  lan- 
guage or  purposes  of  the  former ;  and  it  has  been  expressly  ex- 
cluded by  every  act  of  Congress  providing  for  the  creation  of 
citizens  by  naturalization^  these  laws,  as  has  already  been  re- 
marked, being  restricted  to  free  whits  aliens  exclusively. 

"  But  it  is  evident  that,  after  the  fbrmation  of  the  Federal 
Government  by  the  adoption  of  the  Constitution,  the  highest 
exertion  of  the  State  power  would  be  incompetent  to  bestow  a 
character  or  status  created  by  the  Constitution,  or  conferred  in 
virtue  of  its  autliority  only.  Upon  those,  tliercfore,  who  were 
not  originally  parties  to  the  Federal  compact,  or  who  are  not 
admitted  and  adopted  as  parties  thereto,  in  the  mode  prescribed 
by  its  paramount  authority,  no  State  coukl  have  power  to  be- 
stow the  character  or  the  rights  and  privileges  exclusively  re- 
served by  the  States  for  the  action  of  the  Federal  Government 
by  that  compact. 

"The  States,  in  the  exercise  of  their  political  power,  might, 
with  reference  to  their  peculiar  government  and  jurii^dictionj 
guaranty  the  rights  of  person  and  property,  and  the  enjoyment 


*  Seeming  to  mtmn  that  nogrooe  wero  known  only  aa  property  irrcapectivo  of 
any  law  making  them  ilavea.  Ho  Judge  Taney  (19  How,  415),  referring  to  law  of 
Connecticut  respecting  negroes,    ^fi^,  p.  290. 


^^ 


JuencE  McLean  fi  OFDnoy, 


af  civil  and  political  privilegeB,  to  tljo&e  whom  they  should  be 
disposed  to  make  the  objects  of  their  bountT;  but  tliey  eoold 
not  reclaim  or  exert  the  powers  which  they  had  vested  exclu- 
sively in  the  Government  of  the  United  States.  They  could 
not  add  to  or  change  in  any  respect  the  elasB  of  persona  to 
whom  alone  the  character  of  citizen  of  the  United  Str/  -^  er- 
tained  at  the  time  of  the  adoption  of  the  Federal  Cv  in. 

They  could  not  create  citizens  of  the  United  States  by  any  di- 
rect or  indirect  proceeding."* 

§  C38.  Judge  McLean's  conclusion  (19  Howard,  531)  that  a 
native  bom  negro  domiciled  in  a  State  and  of  free  condition 
under  its  local  law  is  a  citizen  in  view  of  the  clause  in  the 
third  Article,  has  been  noticed  in  another  place;'  he  doos  not 
allude  to  the  clauses  of  the  fourth  Article.  It  is  remarkable 
that  the  Jndge  recognizes  the  question  to  be,  Who  may  be  a 
citizen  of  a  State?  and  not,  Who  may  be  a  citizen  of  the 
United  States!  which  last  is  that  which  the  other  Justices  who 
examined  this  point  would  seem  to  have  proposed  to  themselves, 
while  examining  the  question  whether  Dred  Scott  was  a  citizen 
of  Missouri-  Judge  McLean  would  probably  determine  the 
citizens  of  the  United  States  by  first  determining  who  are  citi- 
zens of  a  State ;  for  on  page  533  he  says, "  No  person  can  legally 
be  made  a  citizen  of  a  State,  and  o&jiseqttently  a  citizen  of  the 
United  States,  of  foreign  birth,  unless  he  be  naturalized  under 
the  acts  of  Congress." 

g  639.  In  this  case  Mr,  Justice  Curtis  examined  the  ques- 
tion which  he  thus  states  (19  Howard,  571): — "The  inquiry 
recurs,  whether  the  facts,  that  he  is  of  African  descent,  and 
that  his  parents  were  once  slaves,  are  necessarily  inconsistent 
with  his  own  citizenship  in  the  State  of  Missouri,  within  the 
meaning  of  the  Constitution  and  laws  of  the  United  States, 

"In  Gaasies  v.  Ballon  (C  Pet.  761),  the  defendant  was  de- 
scribed on  the  record  as  a  naturalized  citizen  of  the  United 


*  It  win  be  Dotioed  thiit  Joflj*©  Danlpl,  like  the  Chief  Ju»ti©G  (ante,  pp.  293,  294), 
aamiMffd  AtR^culinr  dufinitioii  for  naturalizaiion^  and  i^Ot^d  the  fiici  tbat  the  qQ«»- 
tloD  waa.  Who  la  citizen  of  a  State  f 

»  Vol  L  p.  486. 
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States,  residing  in  Louisiana.  The  court  held  this  equivalent 
to  an  averment  that  the  defendant  was  a  citizen  of  LouiBiana; 
because  a  citizoa  of  the  United  States,  residing  in  any  State 
of  the  Union,  is,  for  puq^oaes  of  juriadiction,  a  citizen  of  that 
State,  Now,  the  plea  to  the  jurisdiction  in  this  case  does  not 
controvert  the  fact  that  the  plaintiff  resided  in  Missouri  at  the 
date  of  the  writ.  If  he  did  then  reside  there,  and  was  also  a 
citizen  of  the  United  States,  no  provisions  contained  in  the 
Constitution  or  laws  of  Missouri  can  deprive  the  plaintiff  of 
his  right  to  sue  citizens  of  States  other  than  Missouri  in  tlie 
courts  of  the  United  States. 

'*  So  thatj  under  the  allegations  contained  in  this  plea,  and 
admitted  by  the  demurrer,  the  question  is,  whether  any  person 
of  African  descent,  whose  ancestors  were  sold  as  alaves  in  the 
United  States,  can  be  a  citizen  of  the  United  States.*  K  any 
Buch  person  can  be  a  citizen,  this  plaintiff  has  the  right  to  the 
judginent  of  the  court  that  he  is  so ;  for  no  cause  is  shown  by 
the  pica  why  he  is  not  so,  except  his  descent  and  the  slavery 
of  his  ancestors, 

*^  The  first  section  of  the  second  article  of  tlie  Constitution 
[572]  uses  the  language,  '*  a  citizen  of  the  United  States  at  the 
time  of  tlie  adoption  of  the  Constitution."  One  mode  of  ap- 
proaching this  question  is,  to  inquire  who  were  citizens  of  the 
United  States  at  the  time  of  the  adoption  of  the  Constitution, 

Citizens  of  the  United  States  at  the  time  of  the  adoption  of 
the  Constitution  can  have  been  no  other  than  citizens  of  the 
United  States  under  the  Cunfederation.  #  *  #  ♦ 
It  may  safely  be  said  that  the  citizens  of  the  several  States 
were  citizens  of  the  United  States  under  the  Confedera- 
tion. *  *  *  To  determine  whether  any  free  persons j  de- 
scended from  Africans  held  in  slavery,  were  citizens  of  the 
United  States  under  the  Coufederationj  and  consequently  at 


*  At  tho  very  beffinninsj  of  tlio  inquiry,  Jii(le;e  Curtis,  lite  Judj^e  Dnniel  iind 
be  Chief  Josticep  snbitltute^  a  search  nfter  tht;  citizena  of  the  United  States,  for 
the  question,  Who  aro  eitizeni^  of  &  State  ?  though  he  will  distini^ish  thpao  Iftst 
in  order  to  ft3certo;n  those  first  mentioned.  The  two  other  judges  would,  on  the 
contrary .  deteroilne  the  citizens  of  the  United  States  without  regard  to  Stute 
citizenshi  |). 


ON  OF  cmZENBIHI*. 


the  time  of  the  adoption  of  the  Constitution  of  the  United 
States,  it  is  only  necessary  to  know  whether  any  such  persone 
were  citizens  of  either  of  the  States  under  the  Confederation, 
at  the  time  of  the  adoption  of  the  Constitution,  Of  this  there 
can  be  no  donbt,"  &c. 

On  pp.  573,  574,  Jud^e  Curtis  referred  to  the  constitutional 
law  of  several  of  the  States  to  show  that  free  negroes  were  cit- 
izens of  those  States  and  electors  at  the  time  of  the  ratification 
of  the  Articles  of  Confederation/  as  Bhowingj'*in  a  manner 
which  no  argument  can  obscure,  tliat  in  some  of  the  original 
thirteen  States,  free  colored  persons,  before  and  at  tlie  time  of 
the  formation  of  the  ConstitntioUj  were  citizens  of  those 
States''  (ib.  p.  575),  and  proceeds:— 

"The  fourth  of  the  fuudaniental  articles  of  the  Confedera- 
tion was  as  follows: — ^'The  free  inhabitants  of  each  of  these 
States,  paupers,  vagabonds,  and  fugitives  from  Justice,  excepted, 
shall  be  entitled  to  all  the  privileges  and  immunities  of  free 
citizens  in  the  several  States.' 

''The  fact  that  free  persons  of  color  were  citizens  of  some 
of  the  several  States,  and  the  consequence,  that  this  fourth 
article  of  the  Confederation  would  have  the  effect  to  confer  on 
such  persons  the  privileges  and  immnuities  of  general  citizen- 
gliip,  were  not  only  known  to  those  who  framed  and  adopted 
those  articles,  but  the  evidence  is  decisive,  that  the  fourth  arti- 
cle was  intended  to  have  that  effect^  and  that  more  restricted 
language,  which  would  have  excluded  such  persons,  was  de- 
liberately and  purposely  rejected. 

**  On  the  25th  of  June,  1778,  the  Articles  of  Confederation 
being  under  con&idcration  by  the  Congress,  the  delegates  from 
South  Carolina  moved  to  amend  this  fourth  article,  by  insert- 
ing after  tlie  word  *'  free,"  and  before  the  word  ^^  inhabitants," 
the  word  **  white,''  so  that  the  privileges  and  immunities  of 

*  Citing  the  lanipfige  of  Judge  Gnafcoii,  in  State  v,  Manuel,  ftnd  the  reference 
to  tt  in  Stttte  ti.  NcwV»ni,  ank,  pp.  87»  88»  noU'S.  Judge  Curtis  eonaidered  the  Imi- 
gnage  of  th<?  DcclttrAt ion  «f  Independence  of  HUle  iTnportnnce  as  compari'd  with 
these  Stat4}  constifcotiona,  bnt  expressed  the  opinion  that  the  authors  of  tlmt  instru- 
ment did  not  intend  to  say  *'  that  the  ert^Ator  of  all  men  had  endowed  the  white  race 
exduslvely  with  the  great  natural  rights*'  which  it  asserts.     10  How.  674,  675. 
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general  citizenship  would  be  secured  only  to  wliite  pergona. 
Two  States  voted  for  tlie  amendment,  eight  States  against  it, 
and  the  vote  of  one  State  was  divided.  The  language  of  the 
article  stood  unchanged ;  and  both  by  its  terms  of  inclusion, 
*'free  inhabitants,"  and  the  strong  implication  from  its  terms 
of  excluBion,  "  paupers,  vagabonds,  and  fugitives  from  jiistice," 
who  alone  were  excepted,  it  is  clear  that,  under  the  Coufedera- 
tioBj  and  at  the  time  of  the  adoption  of  the  Constitution,  free 
colored  persons  of  African  descent  might  be,  and,  by  reason 
of  their  citizenship  in  certain  States,  were  entitled  to  the  [576] 
privileges  and  immunities  of  general  citizenship  of  tlio  United 
States. 

'*  Did  the  Constitution,  of  the  United  States  deprive  them 
or  their  descendants  of  citizenship ! 

'^  That  Constitution  was  ordained  and  establislicd  by  the 
people  of  the  United  States,  through  the  action,  in  each  State, 
of  those  persons  who  were  qualified  by  its  laws  to  act  thereon, 
in  bebalf  of  themselves  and  all  otber  citizens  of  tliat  State.  In 
some  of  the  States,  as  we  have  seen,  colored  persons  were 
among  tliose  qualified  by  law  to  act  on  this  subject.  Tliese 
colored  persons  were  not  only  included  in  the  body  of  the 
people  of  the  United  States,  by  whom  the  Constitution  was 
ordained  and  establislied,  but  in  at  least  five  of  the  States  they 
had  the  power  to  act,  and  doubtless  did  act,  by  their  suffrages, 
upon  the  question  of  its  adoptiun.  It  would  be  strange,  if  we 
were  to  find  in  that  instrument  anything  which  deprived  of 
their  citizenship  any  part  of  the  people  of  the  United  States 
who  were  among  those  by  wliom  it  was  established.* 

^'I  can  find  nothing  in  the  Constitution  whhh^  j}rop7'io 
vigorej  deprives  of  their  citizenship  any  class  of  persons  who 
were  citizens  of  the  United  States  at  the  time  of  its  adopticm, 
or  wbo  should  be  native-born  citizens  of  any  State  after  its 
adoption  ;  nor  any  power  enabling  CongresB  to  disfranchise 
persons  born  on  the  soil  of  any  State,  and  entitled  to  citizen- 
ship of  such  State  by  its  constitution  and  laws.  ^  And  my 
opinion  is,  that,  under  t!ie  Constitution  of  the  United  States, 


*  Compjwe  aniff  p.  285^  the  passage  In  Judge  Taney's  opiaion  tJiore  noted. 
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every  free  person  bom  on  the  soil  of  a  State,  who  is  a  eitixea 
of  that  State  by  force  of  its  eonstitution  or  laws,  is  also  a  citi- 
zen of  the  United  States* 

*•  I  will  proceed  to  state  the  grounds  of  that  opinion. 

"  The  first  section  of  the  second  article  of  the  Constitntion 
uses  the  langnage,  *  a  natoral-bom  citizen."  It  thus  assumes 
that  citizenship  may  be  acquired  by  birth.  Ilndoubtedly,  this 
language  of  the  Constitution  was  used  in  reference  to  that 
principle  of  public  law,  well  understood  in  this  country  at  the 
time  of  the  adoption  of  the  Constitution,  which  referred  citi- 
zenship to  the  place  of  birth.  At  the  Declaration  of  Independ- 
ence, and  ever  since,  the  received  general  doctrine  has  been, 
in  conformity  with  the  common  larw,  that  free  persons  bom 
within  either  of  the  colonics  were  subjects  of  the  King ;  that 
by  the  Declaration  of  Independence,  and  the  consequent  acqul- 
sition  of  sovereignty  by  the  several  StateSj  all  such  persons 
ceased  to  be  subjects,  and  became  citizens  of  the  several  States, 
except  80  far  as  some  of  them  were  disfranchised  by  the  legis- 
lative power  of  the  States,  or  availed  themselves,  seasonablyi 
of  the  right  to  adhere  to  the  British  Crown  in  the  civil  contest, 
[577]  and  thus  to  continue  British  subjects.  (McHvain  v. 
Coxc's  Lessee,  4  Cranch,  209  ;  Inglis  v>  Sailor's  Snug  Harbor, 
3  Peters,  p*  99  ;  Shanks  v,  Dupont,  ibid,  p-  9i2.) 

**  The  Constitution  having  recognised  the  rule  that  persons 
bom  within  the  several  States  are  citizens  of  the  United  States, 
one  of  four  things  must  be  true  : 

^^  First  That  the  Constitution  itself  has  described  what  na- 
tive-born persons  shall  or  shall  not  be  citizens  of  the  United 
States;  or, 

"  Second,  That  it  has  empowered  Congress  to  do  so ;  or, 

"  Third.  That  all  free  persons,  born  within  the  several 
States,  are  citizens  of  the  United  States  ;  or, 

^^  Fourth,  That  it  is  left  to  each  State  to  determine  what 
free  persons,  bom  within  its  limits,  shall  be  citizens  of  such 
State,  and  ih^eby  be  citizens  of  the  United  States, 
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•  "  No  person  except  a  imturnVboni  citizen,  or  ft  citizen  of  the  United  StatM  l 
at  the  time  of  the  adoption  of  this  Couatitution,  sbjiU  be  eU^bl©  to  the  offioo  of  J 
Preaident/*  Ac.  ^^^ 


MR.   JUSTIOB  CURTIS'S   OPINION.  305 

"  If  there  be  such  a  thing  as  citizenship  of  the  United 
States  acquired  by  birth  within  the  States,  which  the  Constitu- 
tion expressly  recognizes,  and  no  one  denies,  then  these  four 
alternatives  embrace  the  entire  subject,  and  it  only  remains  to 
select  that  one  which  is  true. 

"  That  the  Constitution  itself  has  defined  citizenship  of  the 
United  States  by  declaring  what  persons,  bom  within  the  sev- 
eral States,  shall  or  shall  not  be  citizens  of  the  United  States, 
will  not  be  pretended.  It  contains  no  such  declaration.  We 
may  dismiss  the  first  alternative,  as  without  doubt  unfounded. 

"  Has  it  empowered  Congress  to  enact  what  free  persons, 
born  within  the  several  States,  shall  or  shall  not  be  citizens  of 
the  United  States  ? 

"  Before  examining  the  various  provisions  of  the  Constitu- 
tion which  may  relate  to  this  question,  it  is  important  to  con- 
sider for  a  moment  the  substantial  nature  of  this  inquiry.  It 
is,  in  eflfect,  whether  the  Constitution  has  empowered  Congress 
to  create  privileged  classes  within  the  States,  who  alone  can  be 
entitled  to  the  franchises  and  powers  of  citizenship  of  the 
Unifed  States.  If  it  be  admitted  that  the  Constitution  has 
enabled  Congress  to  declare  what  free  persons,  born  within  the 
several  States,  shall  be  citizens  of  the  United  States,  it  must  at 
the  same  time  be  admitted  that  it  is  an  unlimited  power.  If 
this  subject  is  within  the  control  of  Congress,  it  must  depend 
wholly  on  its  discretion.  For,  certainly,  no  limits  of  that  dis- 
cretion can  be  found  in  the  Constitution,  which  is  wholly  silent 
concerning  it ;  and  the  necessary  consequence  is,  that  the  Fed- 
eral Government  may  select  classes  of  persons  within  the  sev- 
eral States  who  alone  can  be  entitled  to  the  political -privileges 
of  citizenship  of  the  United  States.  If  this  power  exists,  what 
persons  born  within  the  States  may  be  President  or  Vice-Pres- 
ident [578]  of  the  United  Statfes,  or  members  of  either  House 
of  Congress,  or  hold  any  office  or  enjoy  any  privilege  whereof 
citizenship  of  the  United  States  is  a  necessary  qualification, 
must  depend  solely  on  the  will  of  Congress.  By  virtue  of  it, 
though  Congress  can  grant  no  title  of  nobility,  they  may  create 
an  oligarchy,  in  whose  hands  would  be  concentrated  the  entire 
power  of  the  Federal  Government. 
VOL.  II. — 20 
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^^  It  b  ft  sttbsUxilire  power,  distitiet  ia  its  omtnre  firora  ill 
odiefra ;  capable  of  affecting  not  only  tbe  relatioiis  of  tbe  Stalct 
to  the  General  Government,  but  of  eontroUtng  Ae  politieal 
condition  of  tlie  people  of  the  United  States,  Certainlj  ire 
ought  to  find  this  power  granted  bj  the  Constitotioay  at  least 
bj  some  necessary  inference,  before  we  can  fiaj  it  does  not  le- 
main  to  the  States  or  the  people.  I  proceed,  therefore,  to  ex- 
amine all  the  prorisione  of  the  Constitution  which  mar  haTe 
some  bearing  on  this  subject. 

'*  Among  the  powers  expressly  granted  to  Congma  is  '  the 
power  to  establish  a  uniform  rule  of  naturalization/  It  is  not 
doubted  that  this  is  a  power  to  prescribe  a  rale  for  the  remoral 
of  the  disabilities  consequent  on  foreign  birtb«  To  hold  that  it 
extends  further  than  this^  would  do  violence  to  the  meaning  of 
the  term  naturalisation,  fixed  in  the  common  law  (Co.  Lit.,  8  a^ 
12D  a ;  S  Ves.,  sen.,  286  ;  2  Bl  Com,,  293),  and  in  tlie  minda 
of  those  who  concurred  in  framing  and  adopting  the  Constitu- 
tion. It  was  in  this  sense  of  eonferriDg  on  an  alien  and  his 
issue  the  rights  and  powers  of  a  native-bom  citizen,  that  it  was 
employed  in  the  Declaration  of  Independence*  It  was  in 'this 
sense  it  was  expounded  in  the  Federalist  (No.  42),  has  been 
understood  by  Congress,  by  the  Judiciary  (2  Wheat,,  259,  269 ; 
3  Wa«h.  R,  313,  322 ;  12  Wheat.,  277),  and  by  commentatora 
on  the  Constitution  (3  Story's  Com.  on  Con.,  1-3  ;  1  Kawle  on 
Con.,  U-HH  ;  1  Tucker's  Bl.  Com.  App.,  255-259). 

"  It  ajipears^  then,  that  the  only  power  expressly  granted 
to  CongreiMi  ttj  le^i&latc  concerning  citizenship,  is  confined  to 
the  removal  of  the  disabilities  of  foreign  birth. 

"  Whether  there  be  anything  in  the  Constitution  from  which 
a  broader  power  may  be  implied,  will  best  be  seen  when  we 
come  to  examine  the  two  other  alternatives,  which  are,  whether 
all  free  pen^mni,  born  on  the  soil  of  the  several  States,  or  only 
iucti  of  them  nn  may  be  citizens  of  eacli  State,  respectively,  are 
Aj  eitizonu  of  the  United  States.  Tlic  last  of  these  alter- 
ift  roy  judgment,  contains  the  trutli. 

**  ITndouht^dly,  as  has  already  been  eaid,  it  is  a  principle 
of  piiblfc  Jaw,  recogni7.erl  hy  the  Constitution  itself,  tliat  birth 
on  the  mM  of  a  country  both  creates  the  duties  and  confers  the 


IMK,    JUSTICE  CURTIS'S  OPINION. 


rights  of  citizen^liip.  But  it  must  "be  reraembei'cd  that,  though 
[579]  the  Constitution  was  to  fonn  a  Government,  and  under 
it  tlie  United  States  of  America  were  to  be  one  united  eover- 
eign  nation  J  to  which  loyalty  and  ohedicnce  on  the  one  side, 
and  from  wliich  protection  and  privileges  on  the  other,  would 
be  due,  yet  the  several  sovereign  States,  whose  people  were 
then  citizens,  were  not  only  to  continue  in  existence,  hut  witli 
powers  unimpaired,  except  so  far  as  they  w^ere  granted  by  the 
people  to  the  National  Government, 

'*  Among  the  powei^  unquestionably  possessed  by  the  sev- 
eral States,  was  that  of  determining  what  persons  should  and 
what  persons  should  not  he  citizens.  It  was  practicable  to  con- 
fer on  the  Government  of  the  Union  this  entire  power.  It  em* 
braced  what  may,  well  enough  for  the  purpose  now  in  view, 
be  divided  into  three  parts.  Firat :  Tlie  power  to  remove  the 
disabilities  of  alienage,  either  by  special  acts  in  reference  to 
each  individual  case,  or  by  establishing  a  rule  of  naturalization 
to  be  administered  and  applied  by  the  courts.  Second :  Deter- 
mining  what  persons  should  enjoy  the  privileges  of  citizenship, 
in  respect  to  the  internal  aflGairs  of  the  several  States.  Third : 
What  native-bom  persons  should  be  citizens  of  the  United 
States. 

"  The  first-named  power,  that  of  establishing  a  uniform  rule 
of  naturalization,  w^as  granted  ;  and  here  the  grant,  according 
to  its  terms,  stopped.  Construing  a  Constitution  containing 
only  limited  and  dctined  powers  of  Government,  the  argument 
derived  from  this  definite  and  restricted  power  to  establish  a 
rule  of  naturalization  must  be  admitted  to  be  exceedingly 
strong.  I  do  not  say  it  is  necessarily  decisive.  It  might  he 
controlled  by  other  parts  of  the  Constitntiun.  Ent  wlien  this 
particular  subject  of  citizenship  was  under  considcratinn,  and, 
in  the  clause  specially  intended  to  define  the  extent  of  power 
conceraing  it,  we  find  a  particular  part  of  this  entire  power 
separated  from  the  residue,  and  confei'rcd  on  the  General  Gov- 
ernment, there  arises  a  strong  presumption  that  this  is  all 
which  is  granted,  and  that  the  residue  is  left  to  the  States  and 
to  the  people.     And  this  presumption  is,  in  my  opinion,  con- 
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Terted  into  a  certaiotj,  hf  an  examination  of  all  such  oCiier 
elanses  of  the  Constitution  a»  touch  thfe  subject. 

"  I  will  examine  each  which  can  hare  any  poissiblp  Hf^aring 
on  this  question. 

"  The  first  clause  of  the  second  section  of  the  third  Article 
of  the  Constitution  is:  'The  judicial  power  shall  extend  to 
controversies  between  a  State  and  citizens  of  another  State ; 
between  citizens  of  different  States ;  between  citizene  of  the 
6ame  State,  claiming  lands  under  grants  of  different  States ; 
and  between  States,  or  the  citizens  thereof,  and  foreign  States^ 
[580]  citizens,  or  subjects.'  I  do  not  think  this  clause  has  anj 
considerable  bearing  upon  the  particular  inquiry  now  under 
consideration.  Its  purpose  was,  to  extend  the  judicial  power 
to  those  controversies  into  which  local  feelings  or  interesta 
might  so  enter  as  to  disturb  the  course  of  justice,  or  give  rise 
to  suspicions  that  they  had  done  so,  and  thus  possibly  give 
occasion  to  jealousy  or  ill  will  between  different  States,  or  a 
particular  State  and  a  foreign  nation.  At  the  same  time,  I 
would  remark,  in  passing,  that  it  has  never  been  held,  I  do  not 
know  that  it  haa  ever  been  supposed,  that  any  citizen  of  a 
State  could  bring  himself  under  this  clause  and  the  eleventh 
and  twelfth  sections  of  the  judiciary  act  of  1789,  passed  in  pur- 
suance of  it,  who  was  not  a  citizen  of  the  United  States.  But 
I  have  referred  to  the  clause  only  because  it  is  one  of  the 
places  where  citizenship  is  mentioned  by  the  Constitution.  ^J 
Wliether  it  is  entitled  to  any  weight  in  this  inquiry  or  not,  it  ^H 
refers  only  to  citizenship  of  the  several  States ;  it  recognizes 
that ;  but  it  does  not  recognize  citizenship  uf  the  United  Stated 
as  something  distinct  therefrom. 

**  As  has  been  said,  the  purpose  of  tliis  clause  did  not  necca- 
sarily  connect  it  with  citizenship  of  the  United  States,  even  if 
that  were  something  distinct  from  citizenship  of  the  several 
States,  in  the  contemplation  of  the  Constitution.*    This  cannot 

*  The  clmuee  whoee  "  purp^jse  "  is  here  spoken  of  »cemfi  to  be  that  in  the  tlurd  i 
Article.  Hot  doi*9  the  parpoae  of  the  ekuae  in  the  foarth  Article  '' necevioily  ] 
eonnect  it  with  cltizcrtahip  of  the  United  Statea  ?" — or  so  as  to  nmke  it  nooooiary  j 
to  determine  who  are  citizeru  of  the  United  States  before  the  proTieion  emt  l»l 
applied  ?  The  condition  of  privilesre  whleh  ie  produced  by  this  proviMon,  we 
may.  if  we  chooiie,  call  cilixenahip  of  the  I'Dited  States.  Hut  that  which  is  effect, 
only,  of  the  clause,  caimot  be  presupposed  when  the  question  is  of  the  effect. 
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be  Baid  of  otlier  clauses  of  the  ConstitutioEj  wLich  I  now  j>ro- 
ceed  to  refer  to. 

*'*T]ie  citizens  of  eaeli  State  eliall  be  entitled  to  till  tbe 
privileges  and  ira  muni  tics  of  citizens  of  the  several  States.' 
Nowhere  else  in  the  Constitution  i8  there  anything  concerning 
a  general  citizenship  ;  bnt  here,  privileges  and  inmmnitics  to 
be  enjoyed  throughout  tlie  United  States,  under  and  by  force 
of  the  national  compact,  are  granted  and  secured*  In  selecting 
those  who  are  to  enjoy  these  national  rights  of  eitiisenship,  how 
are  they  described  ?  As  citizens  of  each  State.  It  is  to  them 
these  national  riglits  are  secured.  Tlie  qualification  for  them 
ifi  not  to  be  looketl  for  in  any  provision  of  the  Ct>nstitutioii  or 
laws  of  the  United  States.  They  are  to  be  citizens  of  the  sev- 
eral States,  and,  n&  such,  the  privileges  and  immunities  of  gen- 
eral citizenship,  derived  fi*om  and  guaranteed  by  the  Constitu- 
tion, are  to  be  enjoyed  by  them.  It  would  seem  that  if  it  had 
been  intended  to  constitute  a  class  of  native-horn  persons 
witliiu  the  States,  who  should  derive  their  citizenship  of  the 
United  States  from  the  action  of  the  Federal  Government,  this 
was  an  occasion  for  referring  to  thenu  It  eaunot  be  supposed 
that  it  was  the  purpose  of  this  Article  to  confer  the  privileges 
and  immunities  of  citizens  in  all  the  States  upon  persons  not 
citizens  of  the  United  States. 

"  [581]  Ajid  if  it  was  intended  tx>  secure  these  rights  only 
to  citizens  of  the  United  States,  how  has  the  Constitution  here 
described  such  persons  J    Simply  as  citizens  of  each  State." 

Judge  Curtis  then  observes  that  though  the  elective  fran- 
chise is  not  essential  to  citizenship,  its  possession  is  a  badge  of 
citizenship,  and  that  the  Constitution  has  left  tlie  exercise  of 
the  franchise,  even  in  ele^^ting  officers  of  the  national  govern- 
ineiit,  with  the  States.  On  the  same  page  the  argument  pro- 
ceeds : — ' 

**  Laying  asidc^  then,  the  case  of  aliens,  concerning  wldch 
the  Constitution  of  the  United  States  has  provided,  and  con- 
fining our  view  to  free  pei^sons  boiTi  within  the  several  States, 
we  find  that  the  Constitution  has  recognized  the  general  prin- 
ciple of  public  la\?,  that  allegiance  and  citizenslnp  depend  on 
the  place  of  birth ;  that  it  has  not  attempted  practically  to 
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apply  this  principle  hj  designatiDg  the  particular  clasaee  of 
persons  who  should  or  should  not  come  under  it ;  that  when 
we  turn  to  the  Constitution  for  an  answer  to  the  question,  what 
free  persons,  barn  within  the  several  States,  are  cituens  of  the 
United  States,  the  only  answer  we  can  receive  from  any  of  its 
express  provisions  is,  the  citizens  of  the  several  States  are  to 
enjoy  the  privileges  and  immuuitieii  of  citizens  in  every  State, 
and  their  franchise  as  electors  under  the  Constitution  depends 
on  their  citizenship  in  the  several  States.  Add  to  this,  that 
the  Constitution  was  ordained  by  tlie  citizens  of  the  several 
States ;  that  they  were  *  the  people  of  the  United  States,'  for 
whom  [582]  and  whose  posterity  the  Government  was  declared 
in  the  preamble  of  the  Constitution  to  be  made ;  that  each  of 
them  was* a  citizen  of  the  United  States  at  the  time  of  the 
adoption  of  the  Constitution/  within  the  meaning  of  those 
words  in  tliat  instrument;  that  by  them  the  Government  was 
to  be  and  was  in  fact  organ iz-ed  ;  and  that  no  power  is  con* 
ferrcd  on  tlie  Government  of  tlie  Union  to  discriminate  between 
them,  or  to  disfranchise  any  of  tliom— the  necessary  concluaioa 
is,  that  those  persons  born  within  the  several  States,  who,  by 
force  of  their  respective  Constitutions  and  laws,  are  citizens  of 
tile  State,  are  thereby  citizens  of  the  United  States," 

Judge  Curtis  then  notices  some  objections."  In  order  to  dis- 

'  Id  How,  5B2.  **  It  may  bo  proper  bere  to  notice  some  ^apposed  objectioiut 
to  tbia  view  of  tbe  subject, 

''  It  hii3  been  often  asserted  that  the  Conatitatioii  waa  made  excltiiiTeljr  by 
and  for  tho  wliito  race.  It  has  already  bLM?n  flbown  that,  in  tivi?  of  the  thirte<Hi 
original  States,  colared  peri^ons  then  p  issessed  the  elective  franchisei,  and  were 
amon^  thoge  by  whom  the  Constitution  wm  ordained  and  established.  If  so,  it  is 
not  true,  in  i^nnt  of  fact^  that  the  Constitution  was  mode  exclusively  by  tho  whit* 
race.  And  that  it  was  made  exclusively  for  the  white  race  la,  m  my  opinion,  not 
on!}'  an  a^^sumption  not  warranted  by  anything  In  the  Constitution,  but  contra- 
dicted by  its  opcinng  deolaratiuu,  that  it  was  ordained  and  CAtjibLiBhed  hy  the 
people  of  the  United  State 3 »  for  themselvea  and  their  posterity.  And  as  free 
colored  pergons  were  then  citi&enfi  of  at  least  fire  Statea,  and  so  in  every  aenso 
part  of  tlie  pyoide  of  tliP  United  8tAte«,  they  were  aTnonij  thoee  for  whctiu  and 
whose  posterity  the  Cou-ititutlon  wji»  ordained  and  established, 

'*  A^aiu,  it  has  been  objected,  that  if  the  Constitution  has  left  to  the  aoveral 
States  the  riijhtfid  power  t^i  determine  who  of  their  inhabitanta  shall  be  mtlxeiu 
of  the  United  States,  tho  Btate»  may  make  aliens  citizt?ii8. 

•  *' The  answer  is  obvious.  The  Conatitution  baa  lefl  to  the  Statoa  the  detoi^ 
minntifin  what  persons,  born  within  their  rpKpective  limits,  shall  attjuire  (by  birth) 
eitiieiiship  of  the  United  SUites  ;  it  has  not  left  to  them  any  power  to  preewribo 
any  rule  for  the  removal  of  tho  disabilitits  of  alieriaj^e.  This  power  is  cxclusirelr 
ill  Con)c;;reB5«. 

''  It  has  been  further  objectedj  that  if  free  colored  peraaoSj  born  within  a  par- 
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tinguisli  tliem  from  tbe  rest  of  the  argument,  the  portion  of  the 
opinion  containing  the  objections  and  replies  is  placed  here  in 


tionlar  State,  and  made  citiieni  of  that  State  by  its  Constitution  and  laws,  are 
thereby  made  citizens  of  the  United  States,  then,  under  the  sec^md  8<fction  uf  the 
fuurth  Article  of  the  Oonstitution,  such  persons  would  bo  entitled  to  ull  the  privi- 
leg:cB  and  iwrnniiitiea  of  citizens  in  tht«  B&veral  Stiitoe ;  and  if  60,  then  rolnred  |>cr- 
aona  could  vote,  and  b<?  [383]  t^li^blo  to  not  only  Federal  ofliees,  but  offices  even 
in  those  Stftt<ks  whose  Uonstitntiona  and  lawa  disqualify  uolorcd  persons  from 
voting  f>r  heing  elected  to  office, 

"' But  this  position  rests  upon  an  aasumptlon  which  I  deem  untenable.  Ila 
basis  is,  that  no  one  can  be  deemed  a  citizen  of  the  United  States  who  h  not  vn- 
titted  to  enjoy  aU  the  privileges  and  fmncbiaes  which  are  conferred  on  any  citiiw^n. 
See  1  Lit.  Kentucky  it.  326.  [See  anif,  p.  16,  note.]  That  this  is  nut  true,  under 
the  Constilotion  of  the  United  States^  seems  to  me  clear. 

*'  A  natnralkcd  citkeri  cannot  bo  President  of  the  United  States,  nor  a  Senator 
till  after  the  liipse  of  nine  years,  nor  a  Representative  till  after  the  Inpee  of  seven 
years,  frooj  his  naturidixation.  Yet.  as  soon  as  naturalized,  be  is  certidnly  a  citi- 
zen of  the  United  States.  Nor  is  any  inhabitant  of  the  Bistriit  of  Columbia,  or 
of  either  of  the  Territoi-ies,  clip^ble  to  the  office  of  Senator  or  Kepreaentntive  in 
Congress,  though  they  may  bo  eitixens  of  the  United  States.  So,  iii  all  the  States, 
nnnieroua  p«r8*jns,  though  citizens,  cannot  vote,  or  cannot  hold  office,  either  on 
aecoiiDt  of  their  a^e,  or  sex,  ur  the  want  of  the  necessary  leajal  tjuolitications. 
The  truth  is.  that  citizenship,  under  the  Constitution  of  the  United  Stntes,  is  not 
dependent  on  the  po8SC!^^iou  uf  any  particular  political  or  even  of  all  ci\il  ri|fhts; 
and  any  attempt  so  to  define  it  muat  lead  to  error.  To  what  cttixena  the  elective 
franchise  sboll  be  contided,  is  a  question  to  be  determined  hy  each  Stute,  in  ac- 
cordance  with  its  own  views  of  Uie  necessities  or  expediencies  of  its  condition. 
Wliat  civil  rij^hts  shall  be  enjoyed  by  its  citizens,  and  whether  nil  ahull  enjoy 
the  same,  or  how  they  may  be  gained  or  lost,  are  to  be  determined  in  the  same 
way. 

**  One  may  confene  the  right  of  suffrage  to  w!dte  male  citizens  ;  another  may 
extend  il  to  colored  persons  and  females  ;  one  moy  allow  all  persons  above  a  pre- 
scribed age  to  convev  property  and  transact  business;  another  may  exclude  nmr- 
ried  women.  But  whether  native-born  women,  or  |^*rsons  uoder  age,  or  under 
guardianship,  because  insane  or  fipendth rifts,  be  excluded  from  voting  or  holding 
oflTice.  or  allowed  to  do  so,  I  jipjirehend  no  one  will  deny  that  they  are  citir-ens  of 
the  United  States.  Besides,  thiii  clauee  of  the  Constitution  does  not  cfjufer  cm  tbe 
citizenH  of  one  Stiite,  in  all  othi?r  StJiteB,  specitic  and  enumerated  privileges  and 
immunities.  They  are  entitled  to  such  as  belong  to  citizenship,  but  not  to  such 
as  belong  to  particuhvr  citizens  attended  by  other  qualifications,  FriYilcges  and 
immunities  which  belong  to  certain  citizens  of  a  State,  by  reason  of  the  oprntion 
of  causes  other  than  mere  citirenBbip.  are  not  iH)nferred.  Thus,  if  tin?  Iowa  of  a 
State  re<juire,  in  addition  to  [584]  citizenship  of  ttie  State,  some  qualiticaticn  for 
office,  or  the  exercise  of  the  elective  franchise,  citizens  of  all  other  States,  c^jming 
thither  to  reside,  and  not  possessing  those  qualifications,  cannot  enjoy  those 
privileijes, — not  because  thev  are  not  to  be  deemed  entitled  to  the  privilege.^  of 
citizeuB  of  the  State  in  which  they  reside,  but  beeauso  they,  in  common  with  the 
native-born  citizens  of  that  State,  must  have  the  t^ualifi  cat  ions  prescribed  by  law 
for  the  enjoyment  of  such  privileges,  under  its  Constitution  and  laws,  n  rests 
with  the  States  themselves  bo  to  frame  their  Coostitutsona  and  laws  as  not  to  at- 
tach a  particukr  prhilegt^  or  imuiuiiity  to  mere  naked  cjt!zcnsld]i.  If  one  of  the 
States  will  not  deny  to  any  of  its  own  citizens  a  particular  privilege  or  iuuininity, 
if  it  confer  it  on  all  of  them  hy  reason  of  mere  naked  citizenship,  then  it  niu}'  lie 
claimed  by  every  citizen  of  each  State  by  force  of  the  Constitutiun ;  aud  it  must 
be  borne  in  rnirid  that  the  difficulties  which  attend  the  allowance  of  the  rlaims  of 
colored  persons  Uj  he  citizens  of  the  United  States  are  not  avoided  hy  saving  that, 
though  each  State  nuiy  make  them  its  citiiena,  they  are  not  thereby  made  citizena 


sit 
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the  note.     After  disposing  of  these  objections^  his  conclosi 
are  thos  stated,  on  p.  588  of  the  report : — 

of  the  ITiiUed  SUt«s,  becsnM  the  privileges  <d  general  cttiuosliip  are  Mcatrsd  to 
the  citizens  of  each  State.  The  Uogiuige  ol  the  OoiMifitatioa  U,  *  Thi»  dtifiiw  U 
fiaeh  State  shall  be  entitled  to  all  privilegeB  and  imiDitnitlea  of  cstUciifl  in  th« 
aeveral  States/  If  each  State  may  make  snch  perwioa  ita  eUiseDS^  tbcr  be- 
come, afi  sDch,  entitied  to  the  benefits  of  thia  Article;  if  there  be  a  ntaiwAogm 
citiieoflhip  of  the  United  Statea  distinct  from  a  naidre^Nini  citiaengbip  of  the 
aereraJ  Slat«s. 

**  There  ia  one  view  of  this  Aiiicle  entitled  to  eonnderalion  in  this  connection. 
It  \s  manifeatlj  oopietl  froco  the  fourth  of  the  Artldea  of  CoBfederadoii,  wUh  onlf 
alight  chaneee  of  phraseoloey,  which  render  ita  meaning  more  preeiae,  and  drop- 
plnf  the  cbwae  which  ezciaded  panpera,  Tagnhonda,  and  fagitiTea  iron  juatk*,. 
probably  becanae  these  caaea  could  be  dealt  with  imder  the  police  powvra  of  Iha 


8tatL'9,  and  a  §pecial  ^royva/m  therefor  waa  not  peccaaary.  It'haa  bean  «B|gTOtod, 
that  in  adopting  it  into  the  CbnaUtntioa,  the  worda  'free  inhabitnito^  **«*^ 
cbaoged  lor  the  word  '  citixens/  An  examination  of  the  forma  of  < 
commonly  used  in  the  State  papers  of  that  day,  and  an  attention  to  the  i 
of  this  Article  of  the  Confederation,  will  show  that  the  words  '  free  inhabitants/ 
n&  then  used,  were  synonymouj^  with  citizens.  When  the  Articles  of  Confedera- 
tion irere  adopted,  we  were  iu  the  midst  of  the  war  of  the  Revalu^on,  and  there 
were  very  few  persons  then  embraced  in  the  words  '  free  inhabitanta*  who  were 
not  bom  on  oar  toil.  It  was  not  a  time  when  many,  sare  the  [681^1  chUdren  of 
the  aoil,  were  willing  to  embark  their  fortunes  in  our  cauee ;  and  mongh  there 
might  be  an  inaccuracy  in  the  uaes  of  words  to  caU  free  inhabitanta  citizens.  H 
waa  then  a  technical  rather  than  a  subetanttol  difference.  If  we  look  into  the 
Constitiitions  and  State  papers  of  that  period,  we  find  the  inhabitanta  or  pec^le 
of  theae  colonies,  or  the  inhabitanta  of  this  State,  or  Commoawealth,  ecoployed  to 
dfiilgnate  those  whom  we  should  now  denominate  citizens.  The  aubntaiice  tad 
purpose  of  the  Article  prove  it  was  in  this  sense  it  used  these  worda;  It  aeenroi 
to  the  free  inhabitanta  of  each  State  the  privileges  and  iimniini ties  of  free  citiiaBi 
in  every  State.  It  is  not  oonceiTable  that  the  SUtea  ahonld  haTe  agreed  to  eactend 
the  privileges  of  citizenship  to  iiersons  not  entitled  to  enjov  the  pHvil^gip  of 
citizens  in  the  States  where  they  dwelt ;  that  tinder  this  Article  there  was  a  daaa 
of  persons  in  some  of  the  State^v  not  citizeus,  to  whom  were  necured  all  the  privi- 
leges and  immnnitie^  of  citizens  when  they  went  into  other  Stntei^ ;  and  the  juat 
oonclusion  is,  that  though  the  Cx>nsLitntion  cored  an  inarcuraey  of  Language,  it 
left  the  substance  of  this  Aiticle  iu  the  National  Constitution  the  same  as  It  wis 
in  the  Artielee  of  Confederation, 

*•  The  history  of  this  fourth  Article,  respecting  the  attempt  to  ezcMe  frM 
persons  of  color  from  it^  operation,  has  been  already  stated.  It  ii  reasonable  to 
conclude  that  this  history  was  known  to  those  who  framed  and  adopted  the  Von* 
stitutiou.  That  under  this  fourth  Article  of  the  Confederation,  free  persons  of 
color  might  be  entitled  to  the  privileges  of  general  cUizenEhlp,  if  otherwise  enti- 
tled thereto,  is  clear.  When  this  Article  was,  in  Aubf^tance,  placed  in  and  made 
part  of  the  Conelitution  of  the  United  States,  with  no  change  in  its  langnaige 
calculated  to  exclude  free  colored  persons  from  the  beoeht  of  its  provisiona.  the 
presumption  IB,  to  aav  the  least,  stronj^,  that  the  practical  ett'ect  which  it  was  de- 
signed to  have,  and  did  hnve,  under  the  former  government,  it  was  designed  to 
have,  and  should  have,  under  the  new  govemmeot. 

"  It  may  l>e  further  objeet<  d,  that  if  free  colored  persons  may  be  citizenB  of 
the  United  States,  it  depends  only  on  the  will  of  a  master  whether  he  wilt  enmn- 
cipate  hi*  Hlave,  nnd  therehy  rnakt?  him  n  citizen.  Not  so.  The  master  is  Butyect 
to  the  will  of  the  State.  Whether  lie  pliall  be  ullowed  to  emftiieipat^?  hia  slave 
at  all;  if  so,  on  what  conditions;  and  whut  is  to  be  the  politiral  it(at*t»  of  the 
freed  man,  depend,  not  on  the  will  of  the  master,  but  on  the  will  of  the  State, 
Upon  which  the  political  Mtetwt  of  all  ita  native-born  inhabitanta  depends.  Under 
the  Oonatitution  of  the  United  States,  each  State  has  retained  this  power  uf  de- 
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*^  The  concltisioDB  at  wbich  I  liave  arrived  on  tliis  part  of 
the  case  are  : — 

^^  First,  That  the  free  native-horn  citizens  of  each  State  are 
citizens  of  the  United  States. 

^'Secojid.  That  as  free  colored  persons  bom  within  some  of 


I 


I 


termining  the  politicftl  itiatm  of  its  natiTe-bopn  [686]  inlmbitttnts,  and  no  excep- 
tion thereto  can  be  found  in  the  Conatitulion.  And  if  u  muster  in  a  elaveboldlng 
State  ebnuld  carry  hia  slave  into  a  free  State,  and  there  eTiiancipate  bim,  be  would 
not  thereby  make  him  a  native-born  citizen  of  that  State,  and  eonfiequently  no 
privileges  could  be  cbiimed  b^^  such  emuneipated  slave  as  a  citizen  of  tbe  United 
Sttitcii,  For»  whatever  powers  the  States  may  exereiBe  to  confer  orivile^es  of 
citizenship  on  peraoiis  not  born  on  their  i?oil,  the  Con>^titution  of  tbe  United  States 
does  not  rerognize  such  citizens,  Aa  has  already  been  said,  it  recognizee  the 
great  principle  of  nuWic  law,  that  allejcriance  and  citizunsbip  «princ  from  the 
place  of  birth.  It  leiivee  to  tbe  States  the  application  of  that  principle  to  indi- 
vidual cttsea.  It  secured  to  the  citizeiia  of  each  State  the  pri\dlege9  and  inimuni- 
tiea  of  citizens  in  every  other  State.  But  it  does  not  allow  to  the  States  the 
power  to  make  aliens  eilijtens.  or  permit  one  Htate  to  take  persona  born  on  the 
Boil  of  another  State,  and,  contrary  to  the  laws  and  p<jlicy  of  tbe  Stnte  where 
they  were  born,  make  them  its  citizens,  and  so  citizens  of  the  United  States^  No 
Bucb  deviation  from  the  ^Qt\i  rule  of  public  law  wa«  contemplateil  by  the  Con- 
fltitutioD ;  and  when  any  such  atteoijit  bhall  be  actually  mode,  it  is  to  i»e  met  by 
applying  to  it  those  rules  of  law  ami  thosf  principleg  of  good  (nUh  which  will  be 
eumcicnt  to  decide  it.  and  not,  in  my  judgment,  by  deny inij  that  all  the  free 
native-born  inhabitanta  of  a  State,  who  are  ita  citizens  under  its  Constitution  and 
laws,  are  also  citlzefis  of  the  United  States. 

"  It  ha»  gometimes  been  urged  that  colored  persons  are  shown  not  to  be  citi* 
sent  of  the  United  States  by  the  fact  thnt  tbe  mituralizntion  laws  apply  only  to 
wMt«  persons.  But  whether  a  person  born  in  tbe  United  States  be  or  be  not  a 
citizen,  cannot  depend  on  laws  which  refer  only  to  aliens^  and  do  not  nflTcct  the 
«ia#fa  of  perBona  born  in  the  United  States.  The  utmost  effect  which  can  be 
attributed  to  them  is,  to  show  that  Congre6F«  has  not  deemed  it  expedient  gene- 
rtJlv  to  apply  tbe  rule  to  colored  aliens.  That  they  might  do  so,  if  thou4j!it  fit, 
is  clear,  Tlio  Constitution  baa  not  excluded  them.  *And  since  that  hns  conferred 
the  power  on  Congress  to  naturalize  colored  aliens,  it  certainly  shows  color  Is 
not  a  neceasary  quaiitication  for  citizenHbip  under  tbe  Constitution  of  tbe  United 
States,  It  may  be  added,  tbut  tbe  power  to  make  colored  persons  citixenB  of  tho 
United  States,  under  the  CoiiBtitiition,  bus  been  actuolly  cxerei&ed  in  i»  perdcd 
and  important  instances.  (See  tbe  Treaties  iiilh  I  lie  C'hoctaws,  of  Septf  mbcr 
21,  1880.  nrt.  14;  with  the  Cherokees,  of  May  23,  1836,  art.  VI;  Treaty  of  Gun* 
dalupe  Hidalgo,  February  1,  1848,  art.  8.) 

*'  I  do  not  deem  it  necessary  to  review  at  length  the  legislation  [587]  of  Con- 
gress having  more  or  less  bearing  on  the  citiuenship  of  colored  i>ersons.  It  does 
not  seem  to  me  to  have  any  conaiderable  tendency  to  prove  that  it  has  Ixen  con- 
Bidered  by  the  le^slative  dejiartment  of  the  government,  that  no  such  persons  are 
citizens  of  the  United  States.  Undoubtedly  they  have  been  debarred  from  the 
exercise  of  particulur  rights  or  privileges  extender  to  white  persons,  but,  I  believe, 
always  in  terms  which,  by  implication,  admit  they  may  be  citizens.  Thus  the  act 
of  May  17, 1792,  for  the  organizatiun  of  the  militia' directs  the  enrollment  of  "every 
free,  able-bodied,  white  male  citizen/  An  aaanmption  that  none  bttt  wlilte  persons 
are  citizens,  would  be  m  inc<^>n  si  stent  with  the  just  import  of  thia  language,  as  tliat 
alt  citizens  are  al)1e-bodied,  or  males. 

"So  the  aet  of  February  28,  1803  (2  Stat,  at  Large,  20tS),  to  prevent  the  im* 
portation  of  certain  persona  into  States,  when  by  the  laws  thereof  their  admiseion 
IS  proliibited,  in  its  ^si  section  forbids  all  masters  of  vessek  to  import  or  bring 
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the  States  are  citisseDd  of  those  States,  such  persons  fkre  also 
citizens  of  the  United  States. 

**  Third'  That  every  such  citizen,  reBiding  in  any  State,  has 
the  right  to  sue  and  is  liahle  to  be  sued  in  the  Federal  courts, 
ae  a  citizen  of  that  State  in  which  he  resides. 

^'Fourth,  That  as  the  plea  to  the  jurisdiction  in  this  caBO 
shows  no  facts,  excej^t  tliat  the  plaintiff  was  of  African  descent, 
and  his  ancestors  were  sohi  as  slaves,  and  as  these  facts  are  not 
inconsistent  with  his  citizenship  of  the  United  States,  and  his 
residence  in  tlic  State  of  Missouri,  the  plea  to  the  jurisdiction 
was  bad,  and  the  judgment  of  the,  circuit  court  overruling  it 
was  correct. 

^'  I  dissent,  therefore,  from  that  part  of"  the  opinion  of  tlic 
majority  of  the  Court,  in  which  it  is  held  that  a  person  of  Afri- 
can descent  cannot  be  a  citizen  of  the  United  States." 

§  64^).  Ou  this  provision  of  the  Constitution  very  little  is 
to  be  found  in  the  writings  of  the  leading  commentators.  The 
remarks  of  Story  and  Kent,  though  brief,  are  often  referred  to, 
and  require  consideration.     Story's,  in  Comm.  (B.  III.  ch.  40), 


'  any  ne^ro,  mulotto,  or  otlifir  person  of  color,  not  being  A  lUitiTep  a  etlu«%  or 
registered  senraaD  of  tho  United  States/  Ac. 

•*The  acU  of  March  3,  1813,  section  1  (2  Stet.  at  Large,  SOU),  and  Marcli  1, 
1817,  section  3  (3  Stttt,  at  Large,  3511,  concerning  aeamea.  certainly  iruply  there 
may  b<f  perilous  of  color,  nativea  of  the  United  States,  who  are  not  citixenj*  of  the 
United  StatM.  This  implication  la  undoubtedly  in  accordanee  with  the  fact;  for 
not  only  slaves,  but  fret*  persona  of  color,  born  in  etjme  of  the  States,  are  not  citU 
sem.  But  therti  is  nothiis}^  in  Uit'^we  laws  incrmsiiijtent  with  the  citiEonship  of  |L>i?r- 
flons  of  color  in  others  of  tiie  fStAtes,  nor  with  their  being  citizens  of  the  United 
8Ute8. 

**  Wbether  much  or  little  weight  should  be  attached  to  the  particular  phrase- 
ology  of  th>>ae  and  other  hiws,  which  were  not  pasiaed  with  any  direct  reference 
to  this  anhjei't,  I  con^idei*  their  tendency  to  be,  as  already  indicated,  to  i^howthat, 
in  the  8]>|)rehen?*lrin  oftht'ir  friiniera^  nilor  was  not  a  necessary  qualification  of  citi- 
jMinahiji,  ItwnuM  be  strantre  if  la,W3  were  found  ou  our  stjitute  book  to  that  effect, 
when,  by  snleiiin  treaties,  large  bodies  of  Mcxicim  and  North  American  Indians,  as 
well  as  free  cr>!ored  inhabitania  of  Luuifilaiia,  have  been  admitted  to  citiicntihip  of 
the  United  Stakes. 

*'  In  the  legislative  debates  which  preceded  the  admiasinn  of  the  Btat4;  of  Mie- 
flouri  Into  the  irnioo,  this  qucBtion  was  iiajitated.  Its  result  is  fnuud  in  the  resolu- 
tion of  Cone[^ret53,  of  March  2-5,  1821,  for  the  admiaiiiiion  of  that  State  Into  the 
Union."  (See  antt>,  p,  ItitSJ  After  recitiufij  the  facta,  Jude^e  Curtis  adds: — "It  U 
iroe,  that  neithi^r  tlda  legislative  declflniTiyii,  oor  anything;  in  the  Constitution  or 
law«  of  Missouri,  could  confer  or  take  away  any  privllee^e  or  immunity  granted 
by  the  Constitution.  But  it  is  also  true,  tfi.fit  it  expreaaea  the  then  conviction  of 
the  loijt^lative  jmwer  of  tlie  United  StJites,  that  free  ne^rroes,  as  citixena  of  some  of 
the  States,  njight  be  entitled  to  the  privileges  and  immuaities  of  citizens  in  all  the 
States;' 
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§§  1805,  1806,  are  on  the  consequence  and  efficacy  of  the  clause. 
They  ti^^U  be  prmeipally  noticeable  liereinafter,  under  the 
second  inquiry  ;  as  he  does  not  propose  the  question,  Who  are 
citizens  i  But  his  views  on  that  point  perhaps  may  be  conjec- 
tured from  what  he  here  says*  The  first  of  these  sections  con- 
tains oidy  an  analysis  of  the  corresponding  provision  in  the 
Articles  of  Confederation,  whicli  is  taken  from  the  Federalist, 
and  will  be  noticed  hereafter.  His  original  comment  on  this 
clause  is  in  §  1800 ;  '^  Tl^e  pruvisiou  in  the  Constitution  avoids 
all  this  ambigtiity  [attributud  to  tlje  Ai*tie!e  of  Confederation], 
It  is  plain  and  simple  in  its  language,  and  its  object  is  not  easily 
mistaken.  Connected  with  tlie  exclusive  power  of  naturaliza- 
tion in  the  national  government,  it  puts  at  rest  many  of  the 
difficulties  which  aftected  the  construction  of  the  Article  of 
Confederation.  It  is  obvious  thatj  if  the  citizens  of  each  State 
were  to  be  deemed  aliens  Jo  each  other  they  could  not  take  or 
hold  real  estate  or  other  privileges  except  as  other  aliens.  The 
intention  of  this  clause  was  to  confer  on  them,  if  one  may  so 
say,  a  general  citizenship ;  and  to  commnnieate  all  the  priv- 
ileges and  immunities  which  the  citizcna  of  the  same  State 
would  be  entitled  to  under  like  circumstances,"  By  his  allu- 
sion to  naturalization,  and  his  contrasting  tliese  citizens  with 
''other  aliens,-'  the  author  seems  to  indicate  domicil  and  native 
birth,  or  naturalization,  as  the  only  requisites  of  citizenship. 

§  041.  But,  when  considering  the  jurisdiction  of  the  na- 
tional courts,  under  Art.  III.  sec.  2,  tlie  same  author  remarks, 
Comm.  (B.  Ill,  c.  38),  §  1693  :  '*  The  next  inquiry  growing  out 
of  this  part  of  the  clause  is,  Who  are  to  be  deemed  citizens  of 
ditierent  States  within  the  meaning  of  it?  Are  all  persons 
born  within  a  State  to  be  deemed  citizens  of  that  State,  notwitli- 
standing  any  change  of  domicil?"  Here  the  author  evidently 
assumes  that  citUen  in  this  clause  is  only  equivalent  to  native 
or  naturalised  inhabitant  having  a  dmmeil.  But  he  answers 
the  inquiry  by  referring  to  the  clause  in  the  fourth  Article — 
^'The  answer  to  this  inquiry  is  equally  plain  aud  satisfactory. 
The  Constitution  having  declared  that  'the  citizens  of  each 
State  shall  be  entitled  to  the  privileges  and  imniunities  of  citi- 
zens in  the  several  States,'  evei7  person  who  is  a  citizen  of  one 
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State,  acid  reosoTeg  into  another  with  the  mtentioiii  of  Uiaag 
up  hii  residency  and  habitancy  there,  becomes  ipm  fmdo  m 
eitixen  of  the  State  where  he  resides ;  he  then  eeag^s  to  be  a 
citizen  of  the  State  from  which  he  has  removed  his  resideoee. 
Of  coarse,  when^he  give©  up  his  new  residence  or  domicil,  and 
returns  to  hia  native  or  other  State  residence  or  domicil,  he 
re-ac(iuire8  the  character  of  the  latter.  "What  circnmfitaiioea 
shall  eonstitate  eneh  a  change  of  residence  or  domicil,  ts  an 
inqairy  more  properly  belonging  to  a  treats  pitblic  or 

municipal  law  than  to  commentaries  npon  e  jual  law,^ 

In  the  continuation  of  the  section  the  author  gives  a  brief  de- 
fleriptiou  of  the  nature  of  domicil  as  usually  undei^tood. 

Tlii§  is  e^iuivalent  to  eaying  that  the  clause  in  the  foartli 
Article  shows  that  the  citizenship  which  depends  npon  domieil 
is  determined  by  the  intention  to  assume  a  residence,  formed 
by  the  citizen  who  removes.  But  if«the  conclusion  here  attrib- 
uted to  the  fourth  Article  is  presented  as  a  complete  answer 
to  the  question — Who  are  citizens  of  a  State  \ — arising  under 
the  third  Article,  then  it  is  really  founded  on  an  assumption 
that  Citizens  and  native  or  naluraliz^d  inAahiiants  hamn^  a 
domieU  would  be  convertible  terms  in  either  Article;  and  the 
circumstances  determining  domicil  in  a  State  are  then  settled 
by  the  ordinary  juridical  definition.  Thus  the  author  views 
the  clause  in  the  fourth  Article  as  simply  giving  a  right  of 
inter-immigration  to  thi^  domiciled  inhahitants^  native  or  Huiu- 
ralis€d,  of  each  State.  But  before  attributing  tins  consequence 
to  this  clause,  the  value  of  the  term  citizen  in  that  place  fihoiild 
have  been  independently  ascertained. 

But  if  citizen  in  this  clause  indicates  one  in  a  condition  of 
privilege  and  inamunity  not  necessarily  belonging  to  every 
domiciled  inhabitant  of  a  State,  it  obviously  cannot  be  aaid 
that,  because  those  who  are  citizens  in  this  sense  may  beoome 
domiciled  inhabitants  of  any  other  State^  as  incident  to  the 
privilege  and  iinnumity  of  citizen  in  such  State,  therefore  any 
dumiciled  inhabitant,  native  or  naturalized,  of  a  State,  may 
become  such  in  every  other  State. 

§  042,  Kent's  observations  are,  in  like  manner,  indetermi- 
nate by  not  fixing  the  sense  of  the  word  citizen.    He  says,  2 
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Comm.  71j  tliat  tlie  clause  in  the  fourtli  Article  "  applies  only 
to  natural-born  or  duly  naturalized  citizens/ ■  It  must,  liowever, 
be  assumed,  as  by  Story,  in  the  remarks  just  cited,  that  here 
**  the  citizens  of  each  State"  iniist  be  persons  who  have  at 
least  a  domieil  in  some  one  State;  that  while  it  is  admitted 
that  they  must  be  subjects  of  the  United  States  by  birtli  or 
naturalization,  the  fact  of  domicil  in  a  State  is  the  more  essen* 
tial  characteristic.  The  qnestion  is,  whether  this  is  tlie  only 
essential  characteristic  in  the  case  of  native  or  naturalized  in- 
habitants. The  commentator  would,  from  the  sentence  quoted, 
appear  to  hoUl  the  affirmative.  He  proceeds  to  say :  "  And  if 
they  remove  from  one  State  to  another,  they  are  entitled  to 
the  privileges  that  persons  of  the  same  description  are  entitled 
to  in  the  State  to  which  the  removal  is  made  and  to  none  other." 
K  the  words  *'  same  description'*  refer  to  the  qualitative  words 
'*  natural-born  or  duly  naturalized  citizens,''  then  by  "  tlic  citi- 
zens of  each  State"  the  commentator  understood  all  donnciled 
inhabitants,  native  or  naturalized.  But,  in  the  next  sentence, 
**  the  qualitications  of  citizens"  are  spoken  of  as  something 
beyond  those  given  by  birth  and  domicil,  and  as  fixed  either 
by  the  "  policy"  of  the  State  of  domicil,  or  by  that  of  the  State 
into  which  the  person  may  remove.  The  author  says:  *'The 
laws  and  usages  of  one  State  cannot  be  permitted  to  prescribe 
qualifications  for  citizens  to  be  claimed  and  exercised  m  other 
States  in  contravention  to  their  local  policy,"  This  niight  be 
construed  to  mean  that  each  State  (in  view  of  persons  entering 
its  limits)  is  to  judge  w^ho  are  "citizens  of  each  State" — each 
other  State— or  the  persons  intended  by  this  clauao.  But  more 
probably  the  author  intended  "qualifications  of  citizens"  to 
refer  to  the  degree  of  privilege  the  persons  designated  should 
enjoy  in  '*  every  other  State"  by  force  of  the  last  part  of  the 
clause.  His  views  on  this  point  will  be  considered  hereinafter. 
From  the  whole  it  may  be  infen'ed  that  in  his  view  any  domi- 
ciled inhabitant  of  a  State,  native  or  naturalized,  is  included 
under  "  the  citizens  of  each  State"  in  the  fourth  Article,  and 
that,  thereby,  any  such  persons  have  at  least,  the  right  to 
remove  to  another  State  and  become  domiciled  inhabitants 
therein. 
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permis  of  eolor,  tfiongli  Us  hi^nge  fflnstnilei  the  neoeaBtjr 
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of  defiELiog  the  word  ejimm^  After 
Blnle  Imvi  pUctiig 
ieoie  wliieh  proMbit  their  tmmigrmtioo,  end  Bome  nntliorities 
wgmnst  their  being  eonsldered  ^  cttixene  of  a  Slate,"^  be  r- 
markd :  ^  If,  at  eommon  law,  all  hnmaii  betnge  bofn  witUn 
the  liegeance  of  the  king,  and  nnder  the  king^s  obedience,  w^re 
natoral'bom  snbjects  and  not  aliens,  I  do  not  pemire  whj 
thk  doetrine  doee  not  vpfif  to  tbe^  United  Stateas  in  all  eaaea 
in  wliieh  there  is  no  expreta  eonstitotional  or  statote  dedam- 
tion  to  tbeoontraiT.  BiaiAs,  whether  iH-trn  free  or  in  bondage, 
if  born  nnder  the  JMrigdiction  and  aUegianee  of  the  United 
Stately  are  nadFes  and  not  alienfi.  Thejr  are  what  the  common 
law  terms  natoral-boni  aolijecta.  SnbjectB  and  dtisens  are  in 
great  d^ree  oonTenible  terms  as  applied  to  natires."^ 

80  far  aa  ciiizen  h  merely  opposed  to  fortifntr  or  olitm^ 
nahtralrbam  t^Aj^H  and  eitizm  are  terms  fallj  eonrertible. 
And  00  the  terms  are  ordinarilj  used  in  works  on  international 
law.  But  the  question  is,  whether  ciiis^n  is  here  nsed  in  this 
ieiise  onljy  or  refera  to  tliat  eondition  which  exi&ts  nnder  the 
internal  law  of  some  one  eonntrj.  In  a  sentence  preceding 
the  above  citation,  the  author  remarks :  ^^  Perhaps,  after  all, 
the  qnestion  depends  more  on  a  verbal  than  on  an  essential 
distinction.^  Bat,  in  law,  words  are  things,  and  words  beixig 
used  to  determine  essential  relationg,  a  verbal  distinction  iaj 
essential  distinction.  When  nsed  to  discriminate  the  natire^ 
natoraliaed  inhabitants  of  distinct  national  jurisdictions  the 
terms  are  commonly  equivalent.  But  citizen  may  also  be  nsed 
without  exclusive  reference  to  that  distinction,  and  with  n^ard 
to  internal  laws  establishing  different  conditions  of  piiTilege 
among  tlie  domiciled  subjects  of  the  state.  This  provision  is 
<yi^ajr/-interDational  in  effect  as  between  the  several  States ;  bnt 
still  it  is  the  law  of  one  nation;  so  that  it  may  be  a  qnestion 
whether  persons  are  here  called  citizens  in  reference  to  that 
relation  in  which  they  are  principally  contrasted  with  persons 
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subject  to  other  jurisdictions,  or  so  called  as  possessing  a  cer- 
tain degree  of  privilege  under  the  internal  law. 

If  these  terms  are  not  fully  but  only  in  a  degree  "  convert- 
ible,^^ the  question  occurs  as  to  degree  in  this  instance.  The 
next  sentence  in  Kent's  note  shows  that  the  different  uses  of 
the  word  are  to  be  determined  by  the  connection  in  wliich  it 
stands, — "  And  though  the  term  citizen  seems  to  be  appropriate 
to  republican  freemen,  yet  we  are  all,  equally  with  the  inhabi- 
tants of  other  countries,  stibjects;  for  we  are  all  bound  by  aUe- 
giance  and  subjection  to  the  government  and  law  of  the  land.* 
The  privilege  of  voting,  and  the  legal  capacity  for  office,  are 
not  essential  to  the  character  of  a  citizen, — ^for  women  are  citi- 
zens without  either,  and  free  people  of  color  may  enjoy  the 
one,  and  may  acquire,  and  hold,  and  devise,  and  transmit  by 
hereditary  descent,  real  and  personal  estates." 

From  the  remainder  of  the  note,  Kent's  opinion  seems  to 
have  been  that,  though  citizen  is  not  here  simply  equivalent  to 
subject,  the  only  distinction  between  those  domiciled  inhabi- 
tants, native  or  naturalized,  who  are  citizens,  and  those  who 
are  not,  is  in  the  quality  of  free  as  opposed  to  bond  condition.* 

§  644.  An  examination,  independent  of  authority,  will  here 
be  attempted,  of  the  question  arising  under  the  first  part  of 
the  clause. 

What  is  the  personal  extent  of  the  terms,  the  citizens  of 
each  State  t  or  who  are  the  persons  thereby  intended  ? 

Assuming,  on  the  reasons  and  authorities  already  pre- 
sented, that  only  those  persons  can  be  intended  who  are  inhab- 
itants of  a  State,  native  or  naturalized  under  an  act  of  Con- 
gress,* 

The  first  inquiry  is — whether  all  such  persons  are  included 
in  the  descriptive  terms,  or  whether  they  refer  to  a  portion 
standing  in  a  certain  privileged  relation  toward  the  supreme 
power  of  the  State  ? 

If  the  latter  is  the  true  conclusion, 

A  second  inquiry  is — whether  the  possession  of  the  char- 

'  Compare  anUy  p.  271,  note. 

'  So  far  as  Kent  and  Story  express  an  opinion,  they  support  that  interpreta- 
tion of  citizen  in  the  third  j^icle,  which  was  hereinbefore  maintiuned/ vol.  L, 
p.  436. 

•u4n/«,p.  277. 
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acter  of  citizen  of  a  State  ia  detemitiied  by  ihe  law  of  the 

of  domicil,  or  depends  on  some  national  or  com-  darft 

The  inlialatants  of  the  TTnited  States  are  -  ^  sioth  to 
the  powere  held  bj  the  national  government  and  to  those  held 
by  the  fieveral  State  in  which  tiiey  may  be  domiciled.  But 
the  peraons  here  indicated  by  the  termSi  "  the  citizena  of  each 
State,-'  are  called  citizens  of,  and  in  reepect  to,  the  State  of 
which  they  are  domiciled  inhabitants,  not  in  respect  to  that 
national  sovereignty  in  reference  to  wliich,  also,  they  have  a 
domicil,  and  to  whose  authority,  in  the  same  State,  they  are 
also  at  the  same  time  eubject,  though  in  different  reladona.  ^M 
This  construction  the  phraseology  and  the  whole  connection  ^^ 
seem  obviously  to  require/  Now  the  question  is, — whether 
the  persons  to  be  recognised  are  determined  solely  by  the 
juridical  act  of  the  State  of  domicil,  or  whether  there  if 
some  common  limitation  of  the  personal  extent  of  the  words 
so  that,  even  though  the  persons  are  called  cUisens  of  a 
SkUe  in  a  relation  towards  that  State,  the  possession  of  the 
character  of  citizen  of  such  State,  so  far  as  it  is  to  be  recog- 
nized in  other  States  under  this  provision,  is  not  altogether 
dependent  on  the  wOl  of  such  several  State  ?  It  has  already 
been  shown  that  the  terms  here  used  to  express  the  com- 
mon intent  of  the  parties,  must  be  interpreted  according 
to  the  anterior  use  of  such  terms  by  the  same  parties  ;  that  the 
same  rule  applies  in  the  interpretation  of  the  legislation  of  any 
one  state,  in  which  case  it  derives  its  authority  from  the  single 
authority  of  such  state,  and  therefore  it  is  applicable  to  the 
Constitution  regarded  as  the  act  of  the  integral  people;  but 
that,  in  its  present  application,  the  force  of  the  rule  is  ascribed 
to  that  usage  of  nations  in  their  reciprocal  action  which  origi- 
nates *Hhe  positive  or  practical  law  of  nations/'* 

Tills  former  use  of  words  by  the  constituent  parties  can 
only  be  found  in  the  enunciation  of  law  which  had  had  inter- 
national effect  among  the  States  and  colonies.     But  whether 


I 
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*  This  seema  to  be  recognized  by  the  judge©  of  the  Supreme  Coijrt  whine 
opinions  in  Dred  Scott'a  case  liave  been  eited,  in  the  commencemeiii  d  Uwtr 
inquiry,  though  thej  aU  Joae  sight  of  it  In  their  rewoninga, 

*  Ante,  Ch.  tx. 
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the  law  which  had  this  effect  rested  on  the  authority  of  the 
empire  or  nation  and  had  a  national  extent,  or  reBted  on  the 
several  atitbority  of  a  colony  or  a  State  and  had  only  local 
extent,  it  ninst  in  a  great  degree  have  been  identilied  with  the 
international  usage  of  all  civilized  nations.  Tlie  use  of  terms 
by  tlie  constituent  parties,  in  this  branch  of  jiirispmdence,  is 
therefore  in  a  great  degree  identified  with  the  use  of  such  termfl 
in  the  general  international  law  of  civilized  nations. 

§  645,  Tlie  nK'unimj  of  tlie  term  citizen  (the  subject  of  the 
first  inquiry  above  stated)  must  be  supposed  to  be  one  received 
in  the  several  States,  since  the  mere  signification  of  terras  must 
be  stipposed  to  be  one  commonly  known  to  all  the  constituting 
parties.  But  it  does  nut  appear  that,  fur  any  similar  reason, 
the  personal  ext-ent  of  the  term  in  this  clause  (the  subject  of 
the  second  inrpiiry),  though  with  that  extent  the  term  is  used 
in  expressing  a  common  rule  of  action,  should  be  one  adopted 
by  each  State^  or  even  by  any  one  State,  in  its  several  juridical 
action.' 

The  various  possible  meanings  oi  ciiisen  in  this  clause  have 
been  indicated  with  reference  to  those  definitions  or  funda- 
mental relations  which  make  the  natural  or  necessary  law  of 
nations.'  If  the  ordinary  juridical  use  of  the  term  by  the  de- 
claring party  or  parties,  the  States  or  the  people  of  the  United 
States,  had  not  beeu  sufficiently  uniform  to  indicate  the  par- 
ticular meaning  of  the  term  in  this  case,  reference  must  be  had 
to  the  usage  and  practice  of  nations  in  similar  international 
relations  to  determine  the  particular  meaning  here  inteuded. 

If  the  term  citizen  is  taken  in  the  sense  of  domiciled  inhab- 
itant, native  or  naturalized,  under  a  law  of  Congress,  there  can 
he  little  or  no  controversy  as  to  its  personal  extent  j  for  the 
facts  constituting  domicil  are  so  settled  in  the  national  recog* 
nition  of  civilized  nations  that  they  must  be  assumed  to  be 
the  same  in  the  local  law  of  every  several  jurisdiction  within 
the  United  States. 

*  So  though  *'  privilege  and  imraimiliea  of  citi^na/'  in  the  lust  part  of  the 
cUuse.  are  rKceivod  by  the  ^jmiititueot  parties  as  u  measure  of  fmnchises  in  a  com- 
TOon  rule,  it  does  not  appmr  that  the  Btimdard  of  citizt'iitihip,  a»  a  eondHioa  of 
privilege  and  Immiirnty,  ahoidd  b©  thilt  adopted  in  the  interoal  law  af  each  Stata 
or  of  any  State, 

*  Ante,  §§627-631. 
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But  if  the  term  is  taken  in  tbe  enlarged  sense,  with  limited 
personal  application,  having  different  personal  extent  in  differ- 
ent States,  it  seems  necessary  to  interpret  the  whole  clause,  as 
above  supposed,  with  reference  to  the  usage  and  practice  of 
nations  in  applying  statutes  or  conipacts  afiecting  prirate  per- 
sons in  interaational  relations  like  tliosc  contemplated  in  this 
provision,  in  order  to  determine  the  personal  extent  of  the 
word  in  this  clause;  that  is,  whether  each  State  is  to  determine 
the  extent  of  the  word,  as  appHcaldo  to  its  own  domiciled 
inhahitants,  or  whether  there  is  a  national  or  common  stand- 
ard of  the  personal  extent  of  the  term  among  the  inhabitanta 
of  the  States, 

If,  therefore,  there  is  any  criterion  of  the  meaning  of  the 
terms,  other  thnn  tlieir  anterior  ordinary  juridical  nse  by  the 
same  parties,  which,  under  rules  of  interpretation  or  construc- 
tion, may  be  resorted  to  in  either  of  these  inquiries  (i,  e.,  1^  as 
to  the  meaning  of  the  term  ;  2,  as  to  its  personal  extent) ;  that 
criterion  is  the  same  in  either  instance,  viz, ;  the  juridical  prac- 
tice of  nations  in  allowing  or  disallowing  within  their  several 
jurisdictions  the  rights  and  privileges  attributed  to  alien  per- 
sons under  the  law  of  their  domicil. 

§  646,  Tlie  possession  of  that  degree  of  civil  privilege  which 
constitutes  the  citi2en,  in  that  sense  of  the  word  and  of  its  cog- 
nates in  which  it  is  distinguished  from  the  term  mihject^  is  de- 
termined  by  the  internal  law  of  some  one  state'  and,  except 
as  identified  with  the  term  mihjectj  the  word  citizen  is  not  now 
a  term  employed  in  the  international  law.  An  international 
recognition  of  distinctive  conditions  of  civil  privilogf  may  bo 
traced  in  the  history  of  the  jurisprudence  of  the  Roman  repub- 
lic and  empire.  Admitting  that  no  international  law,  in  the 
modern  sense  of  an  ascertained  code  of  imperiect  sanction  for 
independent  nations j  could  have  been  recognized  under  the 
Roman  empire,*  still  a  jw<Mi-intemational  private  law,  being 

»^n^,  §621 

*  Ante,  vol  1.  p.  147,  The  reasoaB  for  commencing  em  Inqoiry  of  this  sort  bj 
referring  to  tbe  Roman  law,  biive  been  Pxpluin(?<L  Vol.  L  p.  144.  Tbnt  law  la 
often  spoken  of  as  the  aoorce  of  tbo  modero  iiiti^riiAtioiiHl  public  law,  Bee  1  Kent's 
Comni,  7.  Btit  it  is  bo  only  by  being  an  fixpunt-nl  of  nnivprsal  jari.'*prudence.  Bee 
H.  B.  Miune'a  Afucient  Xato  (London,  1851),  p.  101,  and  the  whole  -Itli  chapter  of 
that  work. 
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law  in  the  strict  sense  with  international  effect,  mnst  at  one 
time  have  existed,  and  must  have  been  BhrmTi  in  the  recogni- 
tion of  persotud  laws,  so  called,  or  in  the  personal  extent  given 
to  the  laws  of  an  alien's  domicil  determining  his  status  or  con- 
dition.* Tlie  various  degrees  of  civil  privilege  ascribed  to  per- 
sons domiciled  in  Home  itself,  distingnishing  them  as  cives 
Romani,  Latiui,  perigrini,  libertinij  &c,,  would  necessarily  be 
recognized  in  the  colonies  and  provinces,  where  similar  dis- 
tinctions mnst  also  have  existed  whicli  had  in  some  degree  a 
similar  international  recognition  throughout  the  empire.  The 
character  of  citizen,  in  that  sense  of  the  term  which  implies 
the  possession  of  privileges  not  necessarily  incident  to  the 
character  of  free  subject,  or  inhabitant  of  free  condition,  mnst 
have  been  thus  internationally  recognized  for  a  long  period 
tinder  the  Roman  dominion.'  At  this  time  the  distinction  be- 
tween citizens  and  subjects  may  be  said  to  have  existed  in  the 
international  law,  but  continued  to  become  less  marked,  until 
the  peculiar  character  of  citizenship,  in  distinction  from  tlie 
condition  of  subject,  became  lost  under  Justinian,  after  which 
time  no  differences  of  civil  condition  were  maintained  under 
the  private  international  law,  except  in  the  universal  recogni- 
tion of  conditions  of  personal  freedom  and  of  personal  or  chat- 
tel slavery,* 

When  the  feudal  system  had  brought  new  forms  of  civil 
life  in  place  of  those  which  had  existed  under  the  declining 
empire^  a  new  class  of  personal  distinctions,  congenital  witli 
the  relations  of  lord  and  vassal,  freeman  and  villain  became 
known  under  the  various  municipal  (internal)  laws  of  Europe, 
and  later,  in  the  mediaeval  period,  citizenship  again  became  a 
condition  distinguishable  from  that  of  the  simple  subject.  It 
consisted  then,  as  in  the  Roman  law  at  first,  in  the  possession 
of  franchisee  of  a  loeal  character.  The  various  conditions  of 
vassalage  were  the  incidents  of  relations  of  persons  to  other  per- 
sons in  respect  to  particular  things  and  places,  and  such  as  could 
not  be  continued  under  other  jurisdictions.  The  condition  of  a 
citizen  or  burgher  was  exhibited  in  relations  which  could  exist 

*  Ante,  g  m, 

*  See  Colcnia,  Oivitas,  Provincia,  in  Snuth'a  Diet  of  Antiquitiea. 
*AnU,  g  206,  and  notes. 
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only  in  particular  places  and  splieres  of  action,  Except  under 
that  limited  application  of  the  ancient  jus  gentium  which  ob- 
tained in  respeet  to  the  native  races  of  Africa  and  America, 
no  status  or  personal  condition,  not  included  under  the  rela- 
tione of  family,  was  intern atiunally  supported  by  uniTereal 
jurisprudence,'  But,  even  when  interuatioual  private  law  ex- 
iBted  only  in  some  usages  of  commercial  intercourse  and  in 
8ome  of  the  rules  of  chivalry,  there  was  yet  a  very  general 
international  recognition  of  all  the  feudal  conditiong,  so  far  as 
they  did  not  consist  in  relations  of  persons  to  other  persons  in 
respect  to  land  or  the  products  of  land/ 

It  would  seem  that  at  an  early  period  of  niodcm  European 
history,  aliens  to  the  forum  were  so  far  distinguished  in  condi- 
tion according  to  the  laws  of  their  doniicil  as  to  induce  writers 
on  this  subject  at  a  later  period  to  declare,  as  a  rule  of  custom- 
arj^  law  derived  a /;<?«^€r/6ir?*  from  the  anterior  juridical  prac- 
tice of  European  states,  that  personal  laws,  including  laws  of 
status,  were  to  be  everywhere  internationally  recognized. 

That  proposition  has  not  herein  been  recognized  as  a  proper 
statement  of  the  principle  regulating,  as  between  independent 
nations,  the  extension  of  laws  affecting  personal  condition.' 
Yet  the  fact  of  its  having  obtained  currency  sufficiently 
proves  that,  while  the  internal  law  of  tlie  several  countries  of 
western  Europe  supported  marked  distinctions  in  personal 
privilege,  and  while  the  possession  of  those  civil  rights  which 
constitute  citizenship,  in  the  enlarged  sense,  was  not  under 
those  laws  attributed  to  all  domiciled  persons,  nor  even  to  all 
who  enjoyed  the  right  of  personal  libertj^,  there  was  at  the 
aame  time  an  international  discrimination  of  persons  before 
domiciled  in  other  countries,  as  possessing  or  not  poeaeesing 
those  riglits  which  constitute  tlie  condition  of  ^^  citizen  as  dis- 
tinguished frotu  the  simple  condition  of  tlie  subject. 

It  might  then  be  inferred  that  tlie  term  ciiheny  if  emploved 

'Aft^e,  §§187,  IflS. 

•  Wildraaa'a  InternatioDal  Law,  8.     The  authcir,  aflcr  distinj^ishing  the  hsw  of 

luUion*  of  the  RomjiiiH  an  being  unlrersal  jurisprudence,  enye: *•  lii   the  aurne 

ieose  the  feudal  ejstom  has  been  desij^nated  tbe  law  of  niitiona  of  the  Western 
World;'  L  «.,  western  Europe.  The  DaniBh  Laws  <»f  Christiaji  V.  B.  a,  c.  2,  i.  4, 
decUrea  "foreign  noblea  to  enjoy  the  pririleget  of  Dankh  nobility  " 

*  AnU,  g  107. 
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at  that  time  in  gtattites  or  treatie&j  was  to  be  interpreted  either 
in  the  sense  of  subject  or  in  the  enlarged  Bense,  according  to 
the  anterior  prevalence  of  personal  distinctions  in  respect  to 
the  cijjoyment  of  civil  rights  under  tlie  juridical  power  of  the 
constituent  or  legislating  party  or  parties.  It  may  be  said 
that,  if  used  with  reference  to  aliens  in  the  several  legislation 
of  aoy  one  state,  it  could  not  be  equivalent  to  the  term  subject; 
if  such  state  had  before,  either  by  positive  legislation  or  un- 
written law,  diserinjinated  between  alien  persons  in  the  pos- 
session of  those  rights  which  constitute  citizenship  as  con- 
trasted with  simple  subjection,  and  that,  as  between  countries 
which  had  before  maintained  such  distinctions  in  their  respec- 
tive laws,  the  term,  in  a  compact,  would  not  be  synonymous 
with  domiciled  subject,  native  or  naturalized,  until  each  state 
had  so  extended  the  possession  of  civil  rights  among  its  dom- 
iciled inhabitants  tliat  in  its  internal  law  citizen  and  auh^ect 
were  convertible  terms.  While  personal  laws  were  distinguish- 
able in  the  internal  jurisprudence  of  a  country ;  while  men 
were  distinguished  in  it  as  persons  and  as  property,  or  as  lords 
and  vassals,  or  as  freemen  and  bondmen,  or  as  freemen  by  tlie 
public  and  private  law,  having  civil  or  political  and  civil  fran- 
chises, and  men  of  free  condition  liable  in  a  diflerent  degree 
to  personal  disabilities  under  the  private  law,  whose  rights 
had  no  guarantee  in  the  public  law  of  the  state  (supposing  tho 
state  to  be  republican  in  constitution),  c^V/2<?n  and  stihjeet^^cyxild 
not  be  equivalent  and  convertible  terms  in  its  separate  legisla- 
tion, whether  the  domiciled  inhabitants,  or  aliens — persons  be- 
fore domiciled  in  other  Jnrisdictions^wcre  intended.  So,  in 
tlie  joint  or  reciprocal  legislation  of  two  or  more  states  which 
had  before  admitted  such  a  distinction  of  conditions  under 
their  respective  laws,  the  term  citizen  would  judicially  be  held 
to  apply,  at  tbe  farthest,  only  to  those  subjects  of  either  who 
by  the  law  of  their  domicil  were  invested  w^th  those  privileges 
and  immunities  which  by  that  law  might  constitute  citizen- 
ship in  the  sense  of  a  condition  of  civil  franchise  beyond  that 
necessarily  incident  to  the  condition  of  a  subject, 

§647-  Citizenship,  in  this  sense  of  the  word,  cannot  be  at- 
tributed in  any  forum  of  jurisdiction  to  alien  persons  without 


l^ff^ 
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recognizing  the  law  of  tlieir  domicil  as  the  jundieal  stmrcm 

rom  which  that  condition  of  privilege  proceeds.    It  must,  Sor 

ae  greater  part  at  leafet,  be  attributed  to  the  part%e%ilar  Imm^ 

t|iis  proprium  of  fiome  one  country.'     Bat  it  might,  in  some  of 

incidents,  be  founded  on  principles  more  generally  rcc(^- 
lizady  and  distinctions  among  natural  persons,  as  capable  or 
lot  capable  of  such  citizenship*  might  be  attributed  to  nniver- 

jurisprudence.  When  various  degrees  of  civil  privilege 
rcre  internationally  recognized  in  the  different  provinces  under 
Oman  dominion,  they  were  ascribed  to  the  central  or  impwal 
legislative  authority  rath^  than  to  that  of  some  conntrr  or 
province  in  which  the  persons  to  whom  they  were  attributed 
had  a  domicil.  They  had,  in  this,  something  of  the  eharmctcr 
of  conditions  resting  on  the  jus  gentium.  It  has  been  seen 
■tiiat  the  doctrine  of  the  liability  or  capacity  of  persons  of  the 
negro  and  other  races  to  chattel  slavery  had  been  ascribed  to 
liversal  jurisprudence,  and  it  has  been  suggested,  in  another 
chapter,  that  the  attribution  to  such  persons  of  a  disability  or 
inferiority  as  compared  with  others  in  respect  to  civil  righta 
and  privileges,  might,  by  its  general  recognition,  have  acquired 
the  same  character.* 

Tlie  principles  of  universal  jurisprudence  may  take  effect 
aa  private  law — that  is,  establish  relations  between  private  per- 
aons.  But  since  such  principles  form  the  only  standard  of 
natural  reason  to  which  nations  can  refer  as  to  a  law  of  exter- 
nal authority,  they  must  be  presumed  to  have  been  understood 
in  international  compacts  affecting  relations  of  private  persons, 
and  therefore  they  will  apply  to  the  constmetion  of  such  com- 
pacts, when  not  definitely  rejected  by  express  provision. 

The  personal  distinction  between  the  negro  and  Indian 
races  and  the  European  or  white  is  the  most  marked  of  any 
that  have  affected  the  possession  of  civil  rights  under  the  jurid- 
ical power  of  civUized  nations.  It  has  been  already  shown  that 
in  many  different  jurisdictions  it  has  been  recognized  in  laws 
limiting  the  admission  of  aliens  to  political  and  civil  riglits. 
This  distinction  has  been  principally  operative  in  the  interna- 


'  AnU,  1 162. 
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tional  relations  of  Europeans  since  the  discovery  of  America 
and  tlie  local  law8  of  the  new  etates  founded  there  by  theni. 
But  a  similar  disthiction  restricting  perBons  of  other  races  in 
respect  to  the  enjoyment  of  civil  franchises  may  he  found  in 
the  laws  of  European  countries.  The  disabilities  of  persons  of 
Ilehrew  race  who  adliered  to  tlieir  ancient  creed,  and  of  per- 
6006  of  the  race  called,  in  English,  the  Gipsy,  have  been  main- 
tained in  the  law  of  every  European  nation.'  Their  status  of 
civil  disability  may  be  said,  from  its  general  enforcement,  to 
have  been  a  dcK*trine  of  tlie  jus  ffentiiiin  fur  those  countries 
since  the  Christian  era.  There  is  no  doubt  but  that,  as  between 
European  states,  they  would  have  been  judicially  held  until  a 
comparatively  recent  period  to  modify  tlie  personal  extent  of 
the  term  eithen  or  any  other  which  might  have  been  used  in 
an  international  compact  to  indicate  persons  who,  within  the 
jurisdiction  of  any  one  of  the  contracting  parties,  were  to  be 
recognized  not  merely  as  subjects  of  the  other  party  but  as 
subjects  possessing  a  certain  dt^gree  of  civil  privilege,  and  that 
any  such  state  would  not  have  liesitated  to  discriminate  the 
subjects  of  another  according  to  these  distinctiona  of  race; 
altliongh  by  the  law  of  their  doniicil  those  before  subject  to 
til  esc  disabilities  had  been  fnlly  emancipated  and  vested  with 
the  rights  and  privileges  incident  to  citizenship  in  the  enlarged 
At  least,  while  these  disabilities  continued  to  be  main- 


sen  sc. 


tained  by  the  internal  law  of  either  state  in  the  case  of  its  dom- 
iciled subjects  being  of  those  races,  the  personal  distinctions 
which  had  formerly  been  of  universal  prevalence  would  have 
been  applied  by  such  state  to  interpret  a  treaty  wdiich  should 
refer  to  a  class  of  the  suhjects  of  eac^h  as  persons  who,  within 
the  jurisdiction  of  the  other,  were  to  be  recognized  not  merely 
as  subjects  of  the  state  in  which  they  were  domiciled,  but  as 
persons  possessing  a  certain  degree  of  civil  privilege. 


*  The  first  articto  in  the  edict  of  Louis  XTV*,  of  1724,  comnionlj  known  as  the 
Code  Noir  of  LoniBiana,  decrees  the  L*xi>ulsit>i)  of  Jews  frora  the  colony ;  «U  Iho 
other  Articlea  relate  to  oegrot^B  and  slaves.  Iq  WhIIr  ik  W' illmnis,  I  Ld.  Kayiiiond 
282; — *'  A  Jew  nmy  lue  at  Ihts  dny ;  but  heretofore  they  could  Bot»  for  they  were 
looked  upon  as  enemies.'*  (Cited  ar^ii^ndo  in  Shaw  v.  Brown,  36  Mii*eitt8ippi,  299.) 
Molloy  I>t*  Jure  Maritimo  (1744),  B.  111.  c.  6  ;  ftf  the  Jt^n.  In  Prussia,  Jewa  are, 
or  were  recently,  excepted  in  the  law  of  natnralization.  I  FliilMniore'a  Ink  Law, 
852. 
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§  648.  These  considerations  may  justify  tlie  conclusion  thai 
both  to  determine  the  meaning  of  the  term  ctiiztns  of  ead 
Stats  in  this  clause,  and  also  the  personal  extent  of  the  deeiguft* 
tion,  if  it  ifi  taken  to  indicate  inhabitants  of  a  State  who  enjoy 
a  particular  degree  of  civil  privilege,  it  may  be  construed  with 
reference  to  the  anterior  action  of  the  constituent  parties  in  dis- 
criminating between  foreign  and  domestic  aliens  in  respect  to 
the  enjoyment  of  civil  franchises  according  to  personal  distine- 
tions,  having  herein  special  regard  to  those  which  may  have 
been  judicially  attributed  to  universal  jurisprudence, 

§  649.  The  law,  having  inteniational  effect,  which  resulted 
from  the  juridical  action  of  those  who  preceded  the  authors 
of  tlie  Constitution,  has  been  shown  to  have  been  in  part  a  na- 
tional law,  resting  on  a  national  authority,  having  a  qua^i-mr 
temational  extent,  and  partly  local  law,  resting  on  the  several 
authority  of  a  colony.  So  far  as  the  rights  which  the  common 
law  attributed  to  the  subject  of  European  race  in  America 
were  such  as  constituted  the  civil  franchises  of  a  citizen  (and 
they  may  be  said  to  have  been  such,  if  the  British-boni  sub- 
ject was  a  citizen  independently  of  any  political  qualificatioiiaX 
the  condition  of  a  citizen  was  recognized,  as  a  superior  condi- 
tion to  that  of  a  simple  subject  of  the  British  empire^  under 
the  law  having  2«<M/-international  effect  in  tlie  several  juris- 
dictions of  which  it  was  composed. 

If  the  political  franchises  of  any  subjects  of  the  empire 
were  sustained  by  the  law  of  national  authority  and  qucmAn- 
temational  effect,  it  was  only  in  the  case  of  persons  who  also 
held  their  civil  privileges  under  tlie  law  of  the  same  authority 
and  effect. 

If  similar  rights  were  in  any  several  jurisdiction  of  the  em- 
pire attributed  to  any  other  persons,  on  appearing  therein  aa 
aliens,  it  was  under  a  law  of  local  authority. 

Civil  citizenship,  then,  if  not  sustained  by  the  common  law 
of  England  operating  with  personal  extent,  was  dependent  for 
its  international  recognition  on  the  several  juridical  will  of 
each  colony  or  separate  jurisdiction.  Whether  citizenship,  as 
the  condition  of  a  domiciled  inhabitant,  was  or  was  not,  in 
every  several  jurisdiction  of  the  empire,  c^pjoyed  exclusively 
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by  persons  of  European  race,  it  appears  that,  if  enjoyed  in 
any  one  sticb  jurisdiction  by  a  domiciled  inhabitant  of  negro 
or  Indian  race,  it  had  no  recognition  in  any  other  gucb  jurisdic- 
tion under  the  law  of  national  authority  and  extent,  and  that 
there  is  no  historical  evidence  of  its  having  been  definitely  re- 
cognized in  any  cob:>ny  in  the  case  of  persons  of  those  races 
who  might  have  enjoyed  citizenship  in  some  other  jurisdic- 
tion/ 

It  does  not  appear  that  during  the  colonial  period  ^rittsh 
mihject  and  Bnt{«h  mtize^i  were  equivalent  terms  in  juridical 
use  in  any  part  of  the  empire ;  unless,  perhaps,  in  the  British 
islands  in  epeating  of  British  subjects  actually  witliin  the 
limits  of  the  four  seas. 

It  has  been  shown  that  there  was  nothing  in  the  political 
events  accompanying  the  Kcvolution  and  preceding  the  estab- 
Hahnieut  of  the  Constitution  to  change  the  anterior  personal 
condition  under  private  law  of  any  of  the  inhabitfints  of  the 
several  States,  or  at  least  nothing  to  alter  the  relative  territo- 
rial or  personal  extent  of  antecedent  laws,  since  the  power  of 
the  States  over  the  condition  of  private  persons  rather  became 
thereby  more  isolated  and  independent  in  those  relations  which 
depend  on  private  law/  and  it  has  been  seen  from  the  course  of 
legislation  from  the  date  of  the  establishment  of  the  independ- 
ence of  the  United  States  to  the  adoption  of  the  Conetitution 
that  the  former  law^s  of  personal  condition  continued  to  exist 
with  very  little  change,  in  all  the  States  during  that  time,  ex- 
cept in  the  case  of  Massaclmsetts  and  Vermont  In  these 
States  the  ancient  distinction  between  their  domiciled  inhab- 
itants in  respect  to  capaeity  for  civil  and  political  rights  may 
have  been  partially  or  even  altogether  abolished  before  the 
adoption  of  the  Constitution,  and  it  may  be  that  no  distinction 
would  have  been  made  between  aliens  of  diiferent  races  in 
respect  to  their  enjoyment  of  the  privileges  and  immunities  of 
citizenship.  But  a  recent  abandonment  of  the  distinction  in 
the  law  of  one  or  two  States  would  hardly  have  the  cflect  of 
altering  the  significancy  of  words  in  an  international  compact, 


'  ^<*.  §§  326,  S27. 


•  Ant«,  gg  433-486. 


or  cmzzsnscp. 


[  Ottl  tm  wUle,  in  mD  tbe  Stmfees,  fodal  < 

I  &e  iphil  of  the  former  legal  diitiBctiiiii. 

|<M.  0lfccntiientanor  jiEridie^aelioaort^ 
ent  ptiiiei  mmj  be  inferred  to^  in  luteHMCtiag  llie 
tibe  tenns  ««ed,  it  wmid  seem  to  iodicste  tli«l  ibm  pencils  de-1 
ilgMled «"  the  extiiaifl  of  fSMh  8lBt«^'' in  tU^ 
Aitkle^'atenotaD  wlioiindcrtlieiDteffBidUwor  ftSttttepw-j 
ien  tile  ri^ti  of  cdttzcii&ltip,  er^i  in  like  §etmm  of  a  condttion  < 
ptiYilcgc  mifeiluH  to  that  of  miplio  domitaied  jnhnlwtMtt  i 
or  natarafind  under  a  law  of  Ooogren^  hwik  diat  die  ext«it « 
tlie  term  moil  be  confined  to  free  penooa  of  tiie  Eoiopean  or] 
vbileraoev 

1 651.  In  the  preceding  pages  it  has  been  attempted  1^ 
UrprH  tAe  jtffMTof  terms^  tbe  meaning  of  wbicli  ia bere  in  qnea-j 
tion,  bf  the  former  jaridical  action  of  the  oonstitBent  partiea  j 
and  their  political  predeeeiaoTs. 

Perfaapa  it  may  be  poedble  to  distEngnnh  tUs  tnm  amrff»- 
tfi^  (Ae  whoU  mmekmrni  by  tbe  intentioii  of  the  partiee  in  this  ^ 
partienlar  instance,  or  bj  afieertaining  the  spirit  and  reason  of  i 
this  ptOTiaioii,  imespeetivelT  of  tbe  eondnsioas  drawn  from  the  j 
words  tfaemsdTes  when  interpreted  or  eonatrMd  as  aboTB  at*  \ 
tempted. 

If  inch  distinction  can  be  made,  it  aeema  that  such  inten^ 
tion,  or  such  spirit  and  reason,  can  only  be  known  bj  other  acts 
of  the  same  parties  or  their  representatiTes  which  are  more  < 
nearly  contemporaneous  with  this  proYidon  and  have  a  more  ^ 
direct  connection  with  the  relations  which  are  its  sobject  mat* 
ter  than  was  that  general  conrse  of  juridical  action  which  haa 
already  been  referred  to  as  a  means  of  interpreting  or  eon&tni-| 
ing  the  words  here  employed. 


^  The  condndoB  hen  preseatad  k  omoted  tkot  to  bo  ioeooilsleiit  wiHi  tibt  j 
opimoo  tlial,  to  the  H^rd  AxiUU,  d^am  ^  m  Btata^  mtata  iim|ljr«  legsl  ^  _  , 
DfttiTe  or  oMsnJiied.  domiciled  in  sons  State,  (^iiit,  i  STi.)  Ilisiioitmreeeivtdj 
principle  tlui  ■  word  oeenrnnf  in  dtflmai  plactB  in  tnv  mdi«  instruBMSi  Is  iM 
wftj*  to  be  uderitood  in  tbe  mam  mbml  otary,  in  bU  rules  of  iirt^-fpn^hig  Ikal 
CbitBlitiitioii,  CuQUD.  g  4M,  sajs : — "  It  is  bj  no  mesftits  a  correct  ru ^  rtA^f 

tion  to  eooatene  tbe  same  word  in  tbe  edune  seaae  wharerer  it  oet  y 
taut  I  BUM' pt.*    The  whole  scTtioD  is  important  in  tbeae  isqinrieA.    V«>^ivx,  ^.^  lL.  e»  ^ 
17,  jl  SSI : — "  We  &re  to  take  expreadotis  wbicb  Are  aaaceptSble  of  difareal  «!gB&-  | 


Mp  in  ea<rh  article,  a«eorduig  aa  tbe  eiiMect  reqnlria    pro  aobaifcrata  mate- 1 
I  tbe  maaters  of  tbe  art  aaj,*   Iieber*fl  Herm.  119:^ — %We  are  b^  no  i 
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It  IB  very  obviotis  that  the  uitention  of  a  lawgiver  or  the 
reason  and  epirit  of  his  enactmentg  will  always  be  differently 
underBtood  according  to  different  preconceived  views  in  the 
minds  of  the  inqnirers  as  to  what  tliat  intention  or  reason  and 
spirit  ought  to  have  been.* 

Among  tlio  indications  of  the  intention  of  the  legislator  in 
any  particular  enaetnientj  niu&t  he  the  previous  action  of  the 
same  legislator  in  reference  to  the  same  topic  of  law  or  simDar 
relations.' 

§  652.  Tlie  Articles  of  Confederation,  which  rested  on  a 
sovereignty  identical  in  its  ultimate  basis,  if  not  in  its  political 
form,'  with  tliat  by  which  tlie  Constitntion  was  establisbed, 
contain  a  provision  eonceriiiiig  this  same  international  relation* 
between  the  States  and  their  respective  inhabitantSj  the  word- 
ing of  wliieh  is  essentially  different.  The  provision,  which  is 
in  the  fourth  Article,  has  been  already  quoted,*  Fronj  thense 
of  t!ie  adjective  **  free,"  in  connection  with  *'  inhabitants'*  and 
"citizens'*  in  the  first  proposition  contained  in  this  Article,  it 
would  seem  that  the  only  distinction,  in  respect  to  international 
privilege,  intended  was  fonnded  on  the  possession  or  non- 
possession  of  personal  freedom ;  that  while  all  free  domiciled 
inhabitants  of  a  State,  paupers,  &e.,  excepted,  were  to  possess 
tlie  rights  of  free  citizens  in  the  several  States,  whatever  these 
iniglit  have  been,  "the  people '^  generally,  meaning  all  the 
domiciled  inhabitants  of  a  State,  shonld  have  a  distinct  degree 
of  tins  inteniational  privilege  not  in  itself  equivalent  to  "the 
privileges  and  immimities  of  free  citizens  in  the  several 
States."' 


bound  to  take  &n  imbi^ one  word  in  that  meaning  in  which  it  mny  occur  in  Btiother 
pai^agc  of  tbe  aanie  test;  for  worde,  as  it  is  well  known,  have  different  ineanings 
in  different  contexte^'*    The  question  occura,  indeed,  1ft  the  word  ambiguous? 
'  Lieber*fl  Henneneutfc»,  127. 

*  This  may  aot  bo  eauily  diBtingnisbable  from  thnt  mterjtrfiation  of  the  t^^rrnn 
from  the  former  juridical  action  of  the  jmrtiea  which  baa  herein  be*?n  already 
attempted.  The  coostruction  now  tried  niay  perhnpfi  be  described  ns  a  compar- 
ison of  the  effect  of  the  words  of  the  enflctnient  wh*jse  mejinlng:  is  in  question  (as 
that  effect  has  bi*t?ii  understood  Ijy  interpretation)  with  the"  effect  of  wonla  of 
enactmentd  in  pari  materia  (as  that  effect  may  be  undertituod  by  interi>rt'tution). 

'  AhU,  I  845.  •  Ante,  g  486.  *  Ant^.  p.  :i.  nute. 

*  Cotnpiire  Curtis,  J.,  19  How,  675.  and  Ch,  J.  Tnuey,  ih,  418.  ante,  ^k  302,  293, 
Judge  Taiu^y  eayH,  '*It  is  v^y  clear  that,  accordiniej  to  their  neceptcd  tnean       i» 
tliftt  day^  th«  words  *  free  inhahitants/  Butwith^tiitidixig  rJicIr  generality,  did  not 
inctude  tiie  African  race,  whether  free  or  not ;  for  the  fifth  scctiun  of  "the  ninth 
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It  is  important  in  this  connection  to  notice  that  aliens  may 
either  appear  within  thefortini  as  persons  proposing  to  assmne 
the  condition  of  domiciled  inhabitants,  relinquishing  tljereby 
any  claim  to  the  continuance  of  a  class  of  rights  held  by  them 
under  the  local  law  of  their  former  domicil  which  they  might 
have  retained  in  the  forum  had  they  appeared  therein  as  tem- 
porary residents ;  or  they  may  appear  in  this  latter  character, 
claiming,  by  international  law  and  as  aliens  to  the  forum,  rights 
conferred  by  the  law  of  a  country  they  have  temporarily  left, 
and  in  which  they  have  still  their  domicil. 

The  domiciled  inliabitants  of  one  of  the  several  States  may 
appear  within  the  territory  of  another  State  in  either  of  the«e 
characters.  Perhaps  this  Article  of  Confederation  is  to  be 
read  in  view  of  this  distinction,  and  it  may  be  concluded  that  it 
was  framed  with  special  reference  to  the  existence  of  slavery,  and 
the  intention  was  to  discriminate  in  the  international  obliga- 
tions of  the  States  in  reference  to  the  inhabitants  of  any  one 
State ;  so  that  while  to  each  of  "  the  free  inhabitants,'-  whether 
white  or  black,  the  right  was  secured  of  becoming  at  least  a 
domiciled  inhabitant  of  any  State,  slaves  could  only  pass  from 
one  to  the  other  as  aliens;  while  their  permanent  location  in 
the  State  into  which  they  should  come  or  be  brought  would 
depend  upon  tlie  subsequent  determination  of  such  State,  un- 
trammeled  by  this  provision.* 

Article  providca  thnt  Conjcrreaa  ftbouUl  have  the  power  '  to  a^ree  upon  the  number 
of  the  land  forces  id  be  rmia«d,  and  to  make  recjmsitlons  from  each  St«to  for  its 
quota  in  proportion  to  the  numbtr  of  wkite  inhabitants  in  such  State/"  Ac.  The 
only  inference,  in  moat  minds,  from  Ih©  use  of  "frte  inhabitantfi  *' in  one  plA(^e,  *iid 
"white  uibabltants"  in  another,  would  be  that  the  first  term  woald  include  inhabit* 
aota  not  white.  But  the  Chief  Juatice  pajg,  *'  Words  could  hardly  have  been  used 
which  more  »troD|E^l  v  mark  the  line  of  distinction  between  the  citiEen  and  the  aiibjed ; 
the  free  and  the  subjugatecl  races.  The  Utter  were  not  even  counted  when  the  in- 
hjibitatite  of  a  State  wt^rc  to  be  embodied  in  proportion  to  ita  numbers;  for  tlie  gen- 
eral  defence.  iVnd  it  cannot  for  n  moment  be  supposed  that  a  dtn^a  of  personeuius 
separated  and  rejected  from  tho»e  who  formed  the  sovereigTit}-  of  the  States,  were 
yet  intendcil  to  be  included  onder  the  words  'free  inhabitanta*  in  the  preceding 
Article,  to  whom  pnvilegea  and  imojuniticB  were  so  carefutly  secured  in  erery 
State.*'  Ttiis  TQamniag,  u  admisijible,  i«  so  ouly  in  the  doctrine  of  eonfitruotion  by 
the  intention  of  the  lawg^iver  learned  aliumU,  stated  in  the  last  section.  CotnpftM 
the  Judy's  ar^mentfrom  the  militia  taws,  antt,p.  290,  note. 

*  In  this  view,  the  laiigaac:^  of  this  Article  of  Confederate r»o  is  not  so  inconsist- 
ent or  difficult  of  interpretation  as  has  been  Huppoaed  in  Letter  No.  42  of  the  Fed- 
eralist, uid  by  Judge  Story,  wboadupts  the  language  of  that  letter,  Comm.  §  180S, 
'•  It  was  remarked  by  the  FederaliHt  that  there  ia  a  strange  confu&ion  in  thiA 
huguage.    Why  the  terms /rec  inhaUtanis  are  osed  in  one  part  of  the  article,  ^^ 
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If  tho  above  is  the  tnie  meaning  of  the  Articlo  of  Confeder- 
ation, it  would  be  impoBsible,  by  any  definition  of  the  term 
"citizen*'  in  the  fourth  Article  of  the  Constitntion,  to  make 
the  effect  of  the  latter  equivalent  to  that  of  the  Article  of  Con- 
federation, For  if  eithens  in  the  CooBtitution  ib  taken  to  be 
equivalent  only  to  fre^  auhject^  or  free  domiciled  inhahiiant^ 
it  would  give  to  all  "the  people  of  each  State,"  free  of  condi- 
tion, the  right  of  becoming  domiciled  inhabitants  of  any  other 
State,  instead  of  the  mere  right  of  iogrcBS  and  regress  witliout 
change  of  doraicih  And  if  the  tertn  in  the  Conetitiition  is  to 
be  taken  to  express  the  possession  of  a  condition  of  civil  priv- 
ilege beyond  that  implied  in  "free  inhabitants/Mt  Iiunts  to 
those  particular  persons  who  may  possess  that  condition  even 
the  right  of  ingress  and  regress. 

But  the  mere  chiinge  of  the  terms  used  indicates  a  differ- 
ence of  intention.'  It  amy  be  inferred  that  *' the  citizens  of 
each  State"  spoken  of  in  the  Constitution  are  to  be  dis- 
tinguished from  "free  inhabitants"  and  from  *'the  people"  of 
such  State;  that  not  all  the  free  inhabitants  are  now  to  be 
"entitled  to  all  the  privileges  and  immunities  of  free  citizens 
in  the  several  States,"  nor  are  all  domiciled  inhabitants  now  to 
have  free  ingress  and  regress  without  change  of  doniicil,  under 
the  law  of  national  authority ;  but  that  this  right  of  iugrese 
and  regresSj  under  that  law,  is  now  limited  to  those  who  may 
also  become  domiciled  inhabitants  of  a  State,  and  that  now 
those  who  are  thus  privileged  are  distinguished  not  merely  by 
the  possession  of  personal  freedom,  but  by  the  possession  of  a 
superior  degree  of  civil  privilege  denominated  citizenship, 
whatever  that  may  be  and  by  wliatever  standard  or  juridical 
authority  its  personal  extent  is  to  be  determined.  And  whether 
this  extent  is  determined  for  the  domiciled  inhabitants  of  each 


tUwnM  In  another,  Mid  peopU  in  another ;  or  what  is  meant  by  anperadding  to 
*«11  pririleii^es  and  immunities  of  free  citizens/  *all  the  privilejBrea  of  trade  and 
oommcrt^e/  cannot  easily  ije  dctt-rmined.  It  seems  to  bo  a  conatryetion,  however, 
iCftrcely  avoiduble.  that  thof^o  vi  ho  come  under  the  deiiomiuati<m  of  free  inhabii- 
anta  of  a  Stfttt%  though  not  titizens  of  Buch  State,  are  entitled,  In  OTery  other 
Btate.  to  all  the  privileges  of  free  eitixenM  of  the  latter,**  dtc. 

>  Taaey,  Ch.  J.,\9  How.  419;  onfr,  p.  298.  Juf%c  Curtis  argiieft,  19  How. 
684,  ^rUe,  p,  312,  note,  on  thti  eupposition  thut  the  intcintiun  must  have  been  on 
each  occauon  the  r 
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SUte  by  its  sereral  gtandard,  or  bj  some  eriteria  cominoii  to 
the  oonetituent  parties,  h  the  queetion  herein  already  con- 
sidered. 

1 65S.  B^ore  examining  certain  acts  of  national  legislation 
which  have  been  referred  to  by  commentators  on  thia  provi- 
eion  aa  indlcattng  the  intention  of  the  parties,  it  may  be  nece^ 
Bary  to  consider  the  modes  in  which  citizenship,  in  the  senfie 
of  a  6uperior  condition  of  civil  privilege,  may  exist  nnder  that 
division  of  sovereign  power  which  is  fonnd  in  the  United 
8tate«. 

If  citizenship  consists  in  the  possession  of  those  indi^ndual 
and  relative  rights  which  in  each  State  depend  on  the  sover- 
eign powers  '*  reserved '"  in  the  States  severally,  there  can  be 
no  doubt  that  the  negro  or  Indian  inhabitants  may,  by  the  ju- 
ridical will  of  the  State,  be  citizens  within  its  jurisdiction,  for 
there  is  nothing  in  the  Constitution  of  the  United  States  limit- 
ing the  powers  of  the  States  in  this  respect.  It  has  been  said 
that  the  citizen  of  a  State  is  also  a  citizen  of  the  United  States, 
and  undoubtedly  this  must  be,  in  a  certain  sense,  tnie.  Each 
inhabitant  of  a  State,  being  subject  to  a  distributed  sovereignty, 
owes  a  correspondingly  distributed  allegiance,  and  stands  in 
the  relation  of  subject  towards  the  people  of  the  United  States 
and  tiie  people  of  the  State  at  the  same  time,  though  in  a  dif- 
ferent sphere  of  action.  Though  the  rights  of  citizensliip,  in 
the  enlarged  sense,  depend  on  tlie  will  of  the  State  w^hereinhe 
is  domiciled,  he  is  yet,  while  enjoying  those  rights,  a  citizen 
both  in  reference  to  the  sovereignty  of  the  State  and  that  held 
by  the  government  of  the  United  States.  But  the  comparative 
national  or  local  extent  of  that  citizenship  must  be  determined 
by  the  distribution,  under  public  law,  of  the  power  to  maintain 
those  privileges  and  imnuinities  wherein  it  consists.  From  the 
Bovereign  nature  of  tlie  powers  held  by  the  States  severally, 
upon  his  going  into  another  State  the  rights  and  privileges  of 
hifi  citizenship  would  continue  or  cease  to  exist  at  tho  will  of 
this  latter,  if  there  were  limitation  of  those  powers  in  the 
Constitution,  So  that  although  his  subjection  in  respect  to  the 
national  powers  would  continue,  his  citizenship,  in  the  sense  of 
a  privileged  condition,  would  not  have  a  national  character; 
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being  everywLere  dependent  upon  the  will  of  tlie  State  within 
whose  limits  he  might  be  found.  If  the  righte  incident  to 
citizenship  in  the  enlarged  Beneecan  in  any  case  be  maintained 
in  reference  to  foreign  jurisdictions,  they  wouldj  in  the  instance 
of  those  who  hold  them  under  the  State  law,  be  maintained  by 
the  national  authority,  and  in  relations  with  foreign  govern- 
mentB  such  persons  would  claim  the  rights  belonging  to  cit- 
izenship in  the  enlarged  sense  in  the  character  of  persons  owing 
allegiance  to  the  national  authority.  In  this  view,  the  citizen 
of  a  State  may  be  said  to  possess  civil  privileges  as  a  citizen 
of  the  United  States  ;  beings  of  course,  always  a  citizen  of  the 
United  States  in  that  sense  in  which  citizen  and  subject  are 
equivalent  terms  of  international  law/  But  since  in  each  State 
his  individual  and  relative  rights  would  depend  upon  the  State 
powers,  he  could  not  he  said  to  possess  tlie  constituent  privi- 
leges of  his  citizenship  under  a  national  law;  though  his  sub- 
jection to  the  powers  held  by  the  national  government  and  his 
allegiance  to  the  nation  continues  irrespectively  of  the  will  of 
the  people  of  the  several  State  of  which  he  is  an  ialiabitant. 
The  object  of  this  provision  of  the  fourth  Article  is  to  gire 
something  of  national  citizenship  under  a  ywo^i-international 
law. 

These  distinctions  must  be  borne  in  mind  when  in  deter- 
mining who  are  citizens  under  thia  provision  it  is  said,  as  by 
Story,  in  his  Comm.  §  1806  :  **  The  intention  of  tliis  clause  was 
to  confer  on  them,  if  one  may  so  say,  a  general  citizenship  ;'*" 

*  [t  is  in  tliis  Henae  only  that  a  citizen  of  one  of  the  SUtes  cmn  ckim  the  char 
acter  of  a  citkon  of  the  Unite^l  Stnti's  in  foreign  countrioB,  or  that  the  nutional 
govornment,  ta  a  paBtiport,  naks*  foreign  iurovt'rnmcntjs  to  recojjj^nizt'  any  out"  &«  suuh 
citizen.  The  refiiwil  of  the  Stnte  Di'partment  to  give  the  urUinary  pafispr^rt  to 
ne^oes  (spoken  of  by  Judge  Tarmy,  19  How.  42  J,  as  aupported  by  Mr.  Luahiug; 
but  1  have  not  faiind  any  opinion  on  that  ptJint  in  the  published  Opinions  of  Atly, 
Gon'l),  flcoma  utterly  without  renaon  under  any  known  theory  of  internationAl 
action,  or  to  have  been  dietuted  by  zeal  on  the  part  of  those  in  office  to  justify  tiie 
States  which  inslat  that  negroes  are  not  cilixeni*  within  tlie  purview  uf  lliis  provi- 
Bion  of  tlie  fourth  Article,  Mr.  Legare,  4  Op  U.  8.  Alt  v.  Gen'l  147,  without  dis- 
cuising  how  far  a  negro  "  may  he  a  citizen  in  the  highest  sense  of  the  word — that 
is,  one  who  enjoys  in  the/ullei^t  manner  nil  the  /wr<i  cuh/<i/**  under  the  Constitution 
of  the  IT.  H."  was  of  opinion  that  the  purpose  of  the  pre-euiption  law  of  1841  waa 
only  to  exclude  aliens;  that  free  negroea  hav**  at  least  the  rightii  of  denUcnn,  and 
are  capable  of  aU  the*  rights  which  mere  birth  under  the  ligeance  of  a  country 
be«tow8.'* 

'  But  thia  general  eitizennhip  is  a  condition  of  pririlege  which  !»  the  effect  of 
this  provision.    Judge  Taney  would  have  a  general  citizenship  exist  which  should 
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and  ^*  every  citizen  of  a  State  is  ijpso  facto  a  citizen  of  the 
United  States.*' 

§  (554.  The  terme  of  the  second  and  third  section  of  the  first 
Article  of  the  Constitntion,  rteelaring  that  none  shall  be  eligi- 
ble as  a  Representative  who  has  not  been  **  seven  years  a  dt-  , 
ixen  of  the  United  States,  and  who  shall  not,  when  elected,  be 
an  inhabitant  of  that  State  in  which  he  shall  be  chosen/'  nor 
as  Senator  unless  for  nine  years  "a  citizen  of  the  United 
States,"  and  an  iiiliabitant  of  the  State,  and  of  the  first  section 
of  the  second  Article,  that  *'no  person  except  a  natnral  born 
citizen  or  a  citizen  of  the  United  States  at  the  time  of  the  adop- 
tion of  the  Constitution/'  and  fourteen  years  *'  a  resident 
within  the  United  States,"  shall  be  eligible  as  President — have 
been  referred  to  as  showing  the  meaning  of  the  words  "  the  cit- 
izens of  each  State/' in  this  clause.  Thus  Judge  Curtis,  in  19 
Howard,  571,  572,'  refers  to  the  last  of  these  with  that  pur- 
pose, arguing  from  it  that  citizen  in  the  fourth  Article  is,  like- 
wise, etfuivalent  to  free  subject,  native  or  naturalized. 

"Citizen  of  the  United  States/'  may  well  be  concluded  to 
have  this  meaning  in  these  clauses  of  the  Constitution,  becanae 
the  domiciled  inhabitants  of  the  States  are  spoken  of  in  their 
relutiau  to  the  nutional  powers.  But  it  is  not  necessary  to 
admit  that  **  citizens  of  each  State  "  means  citizens  in  this  sense 
only ;  for,  imder  the  powers  held  by  tlie  States,  citizenship 
may  be  more  than  the  simple  condition  of  free  domicilod 
inhabitant,  native  or  naturalized, 

§  ()55,  As  Congress  has  never  legislated  in  reference  to  this 
provision,  there  is  no  legislative  action  which  can  be  referred  to 
as  contemporary  construction  except  the  State  laws  already 
noted.  But  acts  of  Congress,  under  powers  given  by  other 
parts  of  the  Constitution,  especially  such  as  were  closely  sub- 
sequent to  its  adoption,  may  perhaps  be  referred  to  as  an  index 
of  the  intention  in  this  provision  of  those  from  whom  it  derives 
its  authority,  or   of  its  spirit  and  meaning.     Though,  as  the 


limit  this  j>rovi«iQii»  and  aa  there  la  no  general  condition  of  privilege  except  that 
cre«ted  by  ihiJ*  clause,  he  is  obtig^ed  to  invt?nt  one.  See  also  the  note  on  Judge 
Curtis  8  jirtriimt'iit.    Antt^  p,  308» 

'  Thi^  portion  of  Judg«  Carti^^fl  argumeat  was  omitted  in  citing  from  lu<  opiniotL* 
An^,  p,  301. 
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validity  of  such  acts  depends  upon  tlie  Constitution,  only  suclx 
acts  can  here  be  referred  to  as  liavc  been  always  regarded  as 
within  the  powers  of  Congrees, 

It  is  on  this  principle  only  that  it  would  be  proper  to  refer 
to  the  naturalization  laws  of  Cotigress  declaring  who  may  be- 
come citizens  of  the  United  StateB,'  or  to  the  act  of  Congress 
of  1S03,  To  prevent  the  importation  of  slaves  into  the  United 
States,  which  provides  that  "no  master  of  a  vessel  or  other 
person  shall  import  any  negro,  nmlatto,  or  other  pei*8on  of  color, 
not  a  native,  a  citizen,  or  registered  seaman  of  the  United 
States;"*  or  to  the  act  declaring  tliat  '*  every  free^  able-bodied 
white  citizen,"*  may  be  enrolled  in  the  niilitia,  or  tlie  act  of 
1813,  2  St.  U.  S.  809,  that  it  should  not ''  thereafter  be  lawful 
to  employ,  on  board  of  any  public  or  private  vessels  of  the 
United  States,  any  person  or  persons  except  citizens  of  the 
United  States,  or  persons  of  color,  natives  of  the  United 
States," 

From  this  last  only  it  might  be  inferred  that  *' citizen  of  the 
United  States,"  in  the  pnblic  law  of  the  nation,  means  mure 
than  domiciled  inhabitant,  native  or  naturalized.  But  it  is  too 
remote  in  time  to  be  referred  to  as  showing  the  intention  of  the 


*  Jud^e  Tatiey,  19  IJoward.  419,  refers  to  net  of  1793,  wMcli  "confinca  the 
ri^ht  of  bocotninjT  citijEena  '  to  nlkniia  being;  free  white  paraona.^  "  Tlieee  acta  ena- 
ble alieaa  to  become  cUis^na.  But  tliey  rest  upon  the  power  to  declare  &  uniform 
nile  of  DdturftlixntioQ.  Therefore,  the  uUen  lieconioa  titittn  only  in  acquiring  the 
charaeter  he  would  have  had  if  bom  In  the  LInlU?d  States.  By  di^criminaiio^thd 
whites  ammw  aiieni  ae  alone  capable  of  becoming  citiiena,  the  act  docs  not  de- 
clare that,  of  native  born  persona,  only  wbitca  are  citir.ena  ;  even  if  citizen  in  the 
act  tiieans  more  than  native  or  nnturnHF-ed  subjt'ct.  It  t^cems  hard  to  deny  that  a 
negro  bom  in  the  United  SUtes  needs  nonatnralixation  tomalc«  him  a  nepjro  born 
in  the  United  States,  But  Jud^  Taney,  ib.  420.  thought  it  necesaary  to  deny 
that  Cbogreaa  had  power  to  Datnralke  Indiane  and  ne^oea"  boro  LnthiAOOtuitry/' 
See  ante,  p.  294. 

*  See  Jay's  Inquiry,  41.  Curtis,  J.,  19  Row.  687.  Ante,  p.  31 3,  noU^  Thisfltatote 
19  not  cited  i>y  Judge  Taney.  The  word  native  is  in  all  |»robability  uaed  here  to 
designate  a  slave  born  in  the  United  States  who  is  bioaght  back  from  Boiiie  foreign 
country  to  whicli  he  had  been  carried. 

*  Judge  Taney,  19  How.  4*in: — "*Tbe  word  white  ia  evidently  Ofied  to  exclude 
the  African  race,  and  the  word  "citizen"*  to  exclude  unnfttundifX'd  forcigncra  ;  the 
latter  forming  no  part  of  the  sovereignty,  owing  it  no  allegiance,  and  tliereforo 
under  no  obligation  to  defend  it.  The  African  race,  however,  born  in  tlie  coun- 
try, did  owe  allegiance b"  the  government,  whether  they  were  slave  or  free;  but  it 
in  repudiated  and  rejected  from  the  duties  of  citizenehip  in  marked  language," 
Most  persons  would  think  thiit  this  diapriminiition  of  white  eitizenx  indieated  thai 
there  might  be  citizens  of  aome  other  complexion*  See  Jay's  Inquiry,  p.  41,  ar- 
guing froDi  thi:a  and  similar  cllai'riininationa, 
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Constitution,  or  eren  the  nsua  loqnendi  of  the  time  of  its  adop- 
tioa«*  Ab  to  the  other  a<;U,  and  all  similar  enactments,  it  must 
be  objected  that  they  speak  of  citizens  in  a  relation  towaida 
the  powers  held  by  the  national  goYemment,  and  therefore  use 
the  word  only  as  equivalent  to  domiciled  inhabitanty  naiim  er 
natturalized^  Therefore,  they  do  not  indicate  who  is  eiUotm  ^ 
a  State^  unless  as  they  may  show  that,  by  the  usus  loqaend^ 
citizen  means,  wherever  used  in  the  Constitution,  any  «aeh 
domiciled  inhabitant. 

§  f;56.  There  does  not  seem  to  be  anything  in  the  argomeot 
of  constrnction  by  intention  which  can  either  change  or  eon- 
firm  the  interpretation  already  arrived  at/  And  it  is  very  ob- 
vious that  any  further  construction  will  be  in  all  probability 
nothiug  but  construction  according  to  present  views  <rf  logis^ 
lative  policy/ 


'  For  which  porpose  it  is  referred  to  by  Jo(%g  Taney,  1 9  How.  421 ;  omit^  pt 
294;  nnd  by  Mr.  Wirt,  1  Op.  U,  3.  Atty.  Genl,  606,  where,  afier  Arguiiig  from  tht 
4l«abiUtieA  of  free  nc^roefl  io  Yirgiaift  thftt  they  «re  not  cUiwmt  fsf^  L'nMtd 
8ia4ei,  he  aJjo  holds  ituit  thoae  terms  la  acta  of  Congreas  and  the  Cooatitittioii  are 
Dot  applicable  to  any  free  ii«groe«,  because,  if  they  were,  they  ahonh)  be  lield  to 
have  the  privileges  and  immiiDitioa  of  cUizeos  in  other  States  imder  the  fbttftii 
Article,  aod  be  elij^iblc  even  to  the  Presidency. 

»  Mr,  Brightly,  in  hia  Digest,  p.  &43,  under  the  act  of  1820,  §4,  decUrU^  any 
citizen  of  the  United  States,  en^ged  in  the  glare  trade,  puiiishable  as  a  jiirate, 
notes  from  Unitiid  StAtes  v.  Durliaud,  lis  of  3  Wal^ce,  Jn  (not  published); — ^*Clt- 
iw^nahin  within  the  mcjuilng  of  this  act  ib  not  what  mar  be  called  eltumlup  of 
dosnidLr  nor  is  it  such  eitizeuship  oa  baj  been  claimed  by  diplomatic  aaeertion, 
under  our  naturalization  laws*  for  one  who  has  formally  declared  his  intentioQ  tO 
become  a  eltixeo  without  having  proceeded  further ;  but  it  is  that  citiatinahtli 
which  has  a  plain,  simple,  every -day  meanuig  ;  that  Qoequivocal  relation  belweoi 
every  American  and  his  country  which  binds  liim  lo  allegiance  and  pledges  to  him 
protection/'  So  in  Talbot  v.  Jansen,  3  Dallas,  152,  one  was  held  to  be  a  CifctMn 
of  the  United  States  who  was  not  a  citizen  of  any  particular  State. 

Mr<  WeeUakc,  an  Eoglioh  writer,  in  a  recent  work  on  Private  IntematioiMd 
Law,  f  t^,  Bays: — '*  The  American  use  of  the  term  cittj^n  is  indistinct,  A  dti«ea- 
■Mp  or  a  particular  State  is  rec4>gni£ed,  as  wi4l  as  one  of  the  Union ;  and  the  term 
ia  aometinies  used  to  ex:pres8  the  enjojTnent  of  full  latcmal  poUtie^il  righta,  io  as 
to  be  denied  to  persons  of  color,  who,  even  In  miiny  of  the  free  States,  are  not  suf- 
fered to  hold  omce  or  vate  lor  public  officers.  But  it  is  only  with  the  citlzenahip 
of  the  United  States  that  we  liave  in  this  place  to  do.  and  with  that  in  the  largeet 
sense ;  for  we  are  here  considering  the  distribution  of  men  between  nations  which 
have  a  rocognixed  standing  by  each  others'  side ;  and  all  public  relations  are  re- 
ffcrved  to  the  Union  by  its  Constitutiun  ;  wlierefore  u  slave  or  a  pernon  of  c<»lor, 
whatever  his  rights  at  home,  is  intcniationullv  a  member  of  the  body  called  the 
United  States,  since  that  is  the  government  under  which  he  atands  in*  relation  to 
foreigners.'* 

*  What  may  be  styl*5d  the  argument  al  intonvmienli  is  not  uncommonly  em- 
ployed in  casea  wherein  the  rights  of  the  negro  inhabitants  are  considered.     In 
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§  657.  It  would  seem  that  a  question  might  hereafter  be 
raised  of  the  capacity  for  citizenship,  in  view  of  this  provision 
of  Bonie,  who  are  neither  of  the  negro  nor  of  the  Eiiroj^ean 
or  white  race.  Chief  Justice  Taiiey  Baid  that  a  person  of  the 
flhoriginal  or  Indian  race  who  **  should  leave  liis  tribe  or  na- 
tion and  t^ike  op  his  abode  with  the  wliite  population,  wonld 
be  entitled  to  all  the  rights  and  privileges  wliich  would  belong 
to  an  emigrant  from  any  other  foreign  people.''*  In  the  same 
place  he  has  said  that  Indians  may  be  naturalized  by  Congress. 
Whether  this  iuvolves  the  proposition  that  no  person  of  the 
Indian  race  can  be  a  citizen  of  the  United  States  unlesaS  so  na- 
toralizedj  may  however  be  doubted.'  If  any  of  that  race  may 
be  such  a  citizen ,  or  a  citizen  of  a  State,  without  such  natural- 
ization, they, are  probably  such  as  are  no  longer  living  among 
a  tribe  recognized  as  a  corporate  body  either  by  the  national 
government  or  by  the  State  within  whose  limits  they  may  be.' 

The  question  may  also  arise  In  cases  of  persons  born  in  this 
coimtry  of  parents  of  some  Asiatic  or  Polynesian  race.* 

Hobbs  1^  FojfEf,  6  Watt«,  559,  560,  thedoctrinp — thnt  the  fiossesgion  of  citizenship 
which  h  to  be  reco|;'mzed  under  this  provisiim  is  determined  by  the  law  of  th*s 
^tato  of  doraieil  only — is  indicated,  thoiig!i  in  a  (lingular  Kjamier.  It  is  thtre  held 
that  A  douiiciled  free  nepro  eannot  be  a  freeman  or  elector  in  PenoeyhaniA  {antf, 

Sf  72,  n.),  betaiiseit  would  be  very  incoDvenieiitto  expe<:t  other  S^tateato  reooguizo 
Im  »5  a  dtixcn  iii\iew  of  this  proTision.  But  this  is  not  equnl  to  Judge  Tanev's 
ftrigumg  (19  How.  423»  ante^  p,  296)  that  negroes  cannot  be  citizens  in  view  of  this 
cluuge — hecnii^e,  if  they  were,  tbev  would  tJe  entitled  to  its  benelita  ! 

'  10  Howard,  404.  "Ante,  p.  28U  note. 

'  The  act  of  Congress,  for  the  relief  of  the  Stoclsbridge  Indians  in  Wiaconsin 
Territory;  Y.  St,  U.  8.  647,  provides  for  a  division  of  the  tribe  landft,  after  which, 
by  Bee.  *i,  they  are  declnred  eitizene  of  the  Uuiteil  States  and  entitled  to  all  the 
privileges  of  i*ueh,  Thej-  are  not  &ttid  in  tho  act  to  be  naturalized.  The  qoeRtion 
hna  been  raised  whether  bd  Iiadbin  or  person  of  mixed  blood,  "  retaining^  tribal 
reliitiims/'  can  at  the  same  time  enjoy  tho  privikgep  of  a  "citizen  of  the  Uniteti 
Htates^"  nnder  tho  Land  lawa.  Mr.  Cnshingj  in  Op,  Jaly  6,  16511,  7  Op.  uf  Attj. 
Gen.,  74B.  holds  the  ucgfttivo:  and  fnrtbcr{aein  Op,  of  ilay  23.  I85fi.  ib,  17ft).  thtt 
0  wbit«  who  may  have  joined  biioself  to  a  tribe,  ceases  to  be  a  citizen  of  the  U, 
S.  The  paper  is  of  interest,  particularly  as  the  writer  recognizes  the  inevitable 
negro  as  remotely  interested  Id  the  question,  Mr.  Coshinjsj  aI?o  uflirms  the  more 
genernl  proposition — "  In  fine,  no  person  of  the  race  of  the  Indians  is  a  citizen  of 
the  U.  S,  by  rij;:ht  of  local  birth.  It  is  an  incapacity  of  his  race:**  and  holds  it 
certain  that  the  "civilized  persons  cf  Indian  descent  not  members  of  nny  tribe.'* 
who,  by  the  ConHtitntion  of  Wisconsin  may  vote,  arc  not  citizcnM  of  the  United 
States.     But  in  what  seiiw,  then,  were  the  Stoekbridg^o  Indians  made  citizens  T 

'  In  respect  to  a  State  in  which  they  may  live,  IndiJina,  whether  they  are 
members  or  a  tribe  or  not,  are,  aa  a  general  ndc,  in  a  peculiar  condition  of  Vntel- 
ftge.     2  Kent's  Conim,  73,  and  cases. 

*  So  if  naturalization,  under  the  present  law  of  Congress,  limiting  it  to  *'  free 
white  persons/'  were  claimed  for  aliens  of  those  races  or  of  the  negro  racea,  itr 
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In  view  of  any  limitation  of  the  terms  "  citi2ens  of  &keh 
State''  by  phygiological  distinctions,  it  may  become  necessary, 
as  in  cases  of  persons  known  to  be  of  mixed  race,  for  the  judi- 
ciary to  determine  how  persons  of  the  white,  or  "  citizen  race,** 
may  be  discriminated  from  the  negro  or  other  incapacitated 
racesi.  For  reasons  already  stated,  it  would  appear  that  the 
role  could  not  be  taken  either  by  a  State  or  national  tribunal 
from  the  law  of  the  particular  State  in  which  the  question 
might  arise/  It  would  appear,  too,  that  as  the  qtiestion  is  of 
the  extent  of  a  term  in  the  Constitution,  it  would  not  be  com- 
petent for  the  national  legislature  to  fix  upon  a  criterion  to  be 
used  by  the  national  judiciary.  Tlie  national  courts  would  be 
obliged  to  discover  a  fymunori'lu^a  discrimination.  They  would 
l>robably  Im  justified  in  deducing  it  from  a  comparison  of  the 
standards  wliich  have  been  followed  by  the  States,  especially 
by  the  older  ones/ 

§  f)5S,  It  will  be  necessary,  in  the  next  chapter,  to  consider 
whether  the  privileges  and  immunities  guaranteed  by  this  pro- 
vision to  the  persons  known  as  "  the  citizens  of  each  State," 
must  not  bo  liroitcd  by  the  police  jjoioers  of  each  State.  But  it 
is  proper  here  to  notice  some  diciaj*  to  the  eflTect  that»  either 

those  called  in  Sooth  CaroHnu  and  GeorgiB  laws  **  free  Moors,  Lsecurs,  or  other 
colored  sQbj&cts  of  countries  l>ejoDd  the  Cape  of  Good  Hope,"     Antt^  pp.  98, 100. 


Mtiawitl      ■"       * 


I  with  this  idea  probably  tlmt  Kent,  iti  2  Coram,  pp.  72,  250,  refers  to 
the  stjitut^s  and  dcciaiona  of  some  of  the  States,  Moat  of  th«  State  stAtutea  on 
this  Btibject  have  bi>en  noted.  See  anU,  Va.  p.  4;  K}\  }k  19  ;  N.  Car.  p.  86;  TeniL 
p.  90;  Or.  105.  OIno  pp.  121.  122;  Ind.  pp.  128,  131;  UL  p.  1S5;  Ark.  p.  \7Z: 
kiwap,  177;  Texas  p.  197;  Cal,  p.  WA;  and  decisions  N.  Car,  p.  88,  lu;  S,  Car. 
98,11.;  Ohio  pp.  118,  n,;  ]%[ ,  n, ;  122.  n.  The  rnoat  common  rule  aeema  to  be, 
that  one  fourth  op  more  of  nejrro  bl<»od  jfirflpaeitnten,  in  inatt<^ra  of  evidence  (on 
negjro  incapacity  as  witness,  see  Appendix  to  Appleton'a  Rules  of  Et.)  ;  ntid  frora  tht 
authontiea  cited  by  Kent,  it  may  be  said  that,  '^if  the  admixture  of  African  biood 
doea  not  exceed  tmn  eighth,  the  person  is  deeiued  white." 

'In  The  Passenerer  citses,  7  Howard  28:i-fi73,  the  qiieHtion  was  of  the  relative 
extent  of  the  powers  of  the  States  and  of  the  national  g^overunnmt  in  resjKJCt  to 
tlie  entry,  A:e.,  of  foreign  aliens.  But  the  langQagjo  of  suveral  of  the  jadgies  will 
apply  n^  well  to  dome>stic  aliens.  The  ccmrt  was  divided,  and  of  the  iTilnority, 
Ch.  .L  Taney»  in  his  opinion^  7  How.  457,  disting^uished  the  C|nestion,  Whether  th*J 
federal  government  has  the  power  "  to  compel  the  States  to  receive,  and  &\itfer  to 
remain  ip  assoeiation  with  its  eitizeas,  every  person  or  class  of  persons  whom  it 
may  be  the  policy  or  plea^iure  of  the  United  Stales  to  admit "  as  lying  at  the 
foundation  of  the  controversy.  And  said,  '"  For  if  the  pe^jple  of  t!ie  Bererd 
States  of  thla  Union  reserved  to  themselvea  the  power  of  expelling  from  th«l7 
borders  any  fj^eraon  or  class  of  persons  whom  it  rniij^ht  deem  dongcr^ius  to  its  pOiOd 
or  likely  to  produce  a  physical  or  mnral  evil  among  its  citizens,  then  any  treatj 
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the  persons  who  are  to  be  recognized  as  citizens  may  be  die- 
criminated  by  each  State  in  the  exercise  of  its  police  power,  or, 
that,  any  i>ersons,  though  admitted  to  be  citizens,  may  yet  be 
excluded  from  any  benefit  from  tliis  provision  at  tlie  discretion 
of  the  State,  whenever  it  professefi  to  exercise  this  power. 
Thou^di  it  be  apparent  that  the  extent  of  ''  the  privileges  and 
inimnnities,"  in  the  latter  part  of  the  provision  may,  consist- 
ently, be  snhject  to  the  police  power,  yet  the  doctrine  above 
stated  seems  to  render  the  constitntional  provision  utterly  nu- 
gatory. 

§  659,  In  determining  who  are  '*  citizens  of  each  State,"  a 
question  also  arises  as  to  tlie  meaning  of  tlie  word  AState  in  this 
clause.  Tliis  question  has  not  probably  as  yet  been  raised  in 
any  reported  case.  The  authorities  on  the  meaning  of  the 
same  word  in  tJie  third  Article,  and  in  the  first  section  of  the 
fourth  Article,  have  been  noted.*  The  ciuestion  will  liercinaf- 
ter  be  considered  in  connection  with  a  similar  inquiry  arising 
under  other  clanses  of  this  Article. 

or  Iflw  of  Congress  invading  this  right  ami  autJioriiiitjff  tlio  Id  trod  oet  ion  of  any 
person  or  description  of  persona  ngnimt  the  eoneent  of  iTie  State,  would  ho  a  iiauf- 
p»tion  of  pow«r  which  this  conrt  conld  neither  recognise  nor  enforct?,     I  hfld  anp- 

emed  this  cjiiestion  WHS  not  now  open  to  dispute.  It  was  flifitiiictly  decided  in 
olmea  T\  Jonniaon.  H  Peters  510;  in  Groves  r,  SlAUghtor,  15  Peters  449;  iind  in 
Prige  r.  The  Comnionw,  of  Penn&ylvi*nia,"16  Peters,  589.  If  tliese  caaee  are  %o 
stand,  tliL-  right  of  the  State  la  untionbt-cd.  And  it  i»  eqyAllj  clear  that,  if  it  may 
remoTO  from  (imonp  its  eitizena  any  person  or  description  of  persons  whom  it  re- 
gftrdi  aa  Injnriona  to  their  welfare,  it  follows  that  it  iimy  meet  them  at  the  thresh- 
old and  prevent  them  from  enterin|pj,"  *:tc.     And  to  the  »anw  effect  on  p,  46'7. 

That  the  negro  was  not  forpjtten  here,  appears  from  the  opinioiv»  of  some  of 
the  other  judget?.  Judge  Wayne,  ih,  426,  Raid: — **ButI  have  said  the  StatcB  have 
the  right  to  tnrn  off  peiiipers,  vagabonds,  and  fugitives  from  justice,  and  the  States 
where  slaves  are  have  a  constitutional  right  to  exclude  all  such  aa  are  ft-om  a  com- 
mon ancestry  and  country,  or  of  the  aame  class  of  men.'*  And  Judge  tjrier,  ib. 
467 : — '*  Nor  the  right  of  any  State,  whose  domestic  security  might  be  endangered 
by  the  admisaioD  of  free  negroes,  to  exclude  them  from  her  borders.  Thin  right 
of  the  State  has  its  foundation  in  the  sacred'  law  of  Hidf-defence,  which  no  power 
granted  to  Congresa  can  restrain  or  ftH.^ftil,"  Mr.  Berricm.  in  2  Op,  U.  8.  Atty. 
tie&'l,  justified  the  law  of  South  Curolina  na  within  the  pnlice  power.  See  ante, 
p.  9*1.  note,  where  it  should  also  have  been  noted  that  Mr,  Wirt.  1  Op.  U.  8.  Atty. 
Gen*l,  ()59,  had  held  the  law  nncottstitutioiial  ai  Interfering  with  the  powers  of 
Congrews  to  rej^Tiilate  commerce. 

Jn  1U  >\  Y.,  tn  I ,  Denio, ,),  aaya : — "  But  it  does  not  seem  to  me  clear  that  one  who  is 
truly  a  citizen  of  another  State  can  be  thus  excluded^  though  he  may  he  a  pauper  or  a 
criminal,  tmlesa  he  be  a  fugitive  from  justice.  The  fourlh  Article  of  confederation 
C4>ntalned  an  exception  to  thi?  provision  for  a  Cflninion  citizeni^hip,  exrludinir  from 
its  benefits  paupers  and  TagaVMinds,  bs  well  as  fugitives  from  justice  :  Imt  this  ex- 
ception was  omitted  in  the  correspouding  provifiion  of  tlie  Constitution/"  Mr. 
Jnalice  Curtis  (19  How.  fi84,  avU,  p.  B12,  note)  would  seem  to  argue  differently, 
*  Ante,  p.  267  ;  and  Vol  L  p.  43S,  note. 
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IX>1IBST1C  IirrEBNATIONAL  LAW  OF  THE  TTXITED  STATES.  THE  BVIh 
JECT  OONTES^UED.  OF  THE  FRrVILKGE6  AXD  IMMlINmES  OF  CIT- 
IZENS GUARANTEED  IN  THE  FIRST  PARAGRAPH  OF  THE  gECOKD 
BECnON   OF  THE  FOURTH   ARTICLE   OF  THE   CONSTmjTIOK. 


I  660.  When  the  personal  applicatiou  of  the  terms,  "  the 
citizens  of  each  State,"  hh&  been  settled,  it  remains  to  consider 
the  second  inquiry  arising  under  the  clause  in  the  fourth  Arti- 
cle: What  are  the  rights  intended  by  the  phrase,  "  all  privi- 
leges and  immunities  of  citizens  "  ?  * 

Tlie  terms,  privileges  and  immunities^  are,  obviously,  in 
themselves  indeterminate,  and  hardly  more  significant  than 
rights.  There  can  be  no  controversy  about  their  individual 
moaning.  Their  whole  force  must  be  derived  from  tlie  word 
citizen  with  which  they  are  coupled  ;  and  tlie  question  here  is, 
What  standard  of  the  rights  of  citizenship  is  intended  ? 

As  has  been  shown,  a  preliminary  question  arises  as  to  the 
meaning  of  citizen — that  is,  whether  it  means  domiciled  inhab- 
itant, native  or  naturalized  only,  or  such  inhabitant  holding  a 
particular  condition  of  civil  privilege/  Eut  under  this  part  of 
the  clause,  these  two  questions — of  the  meaning  of  citizen^  and 
the  standard  of  t!ie  rights  of  citizenship — cannot  easily  be  distin- 
guished, since  the  nature  of  the  eitizeTiship  intended  must  con- 
sist in  privileges  and  immunities  of  some  kind. 

The  question  presents  itself,  as  already  stated,'  whether  the 
intended  standard  of  these  privileges  and  immunities  depends 

^  Ant4,  5  634.  >  Anit,  §  SS3. 

•  Ante,  §  684,  qucation  2  ;  In  which  flocfian,  under  question  1  Jt  was  ot^o  &r^iied 

lliAtthe  extput  of  the  term^,  **  the  citixen*  of  ench  St«t<?,"  cAUDOt  b©  determinable  by 

|be  Iaw  of  the  Stnt*?  in  whieli  those  may  appenr  who  claim  to  be  HQch.     But  the 

I  nftoofi  there  j^ive n  will  not  ftpply  here  to  exclude  the  law  of  such  State  a5  one  of 

L'llie  possible  stnndarda  of  the  privileges  and  imuiuniticB  of  citizenahlp  for  thlft 

^pui  of  the  chittae. 


AtrrHOEmEfi  on  the  question. 


343 


on  tLe  law  of  tlic  domicil  of  '*  the  citizens  of  each  State,"  or 
on  the  law  of  the  State  forum  in  which  they  appear  atj  aliens; 
or  whetlier  some  common  criterion  is  here  implied,  and,  if  so, 
how  it  is  to  be  ascertained, 

§  r>01.  If  there  is  any  State  legislation  in  respect  to  the 
privileges  and  immunities  which  such  **  citizens  '*  from  other 
Statea  shall  enjoy  within  the  legislating  State/  this  may  be 
referred  to  as  juridical  exposition  of  the  legal  rights  guaran- 
teed by  this  phrase. 

§662,  Tliere  are  very  few  judicial  decisions  which  can  be 
cited  as  directly  in  point  in  this  inquiry,'  Those  which  have 
been  referred  to  imder  the  former  question  have  but  little 
beaiiJig  here. 

In  Campbell  v,  Morris  (1707),  3  liar.  &  McIIenry,  553-550, 
the  law  of  Maryland  authorizing  the  attachment  of  the  prop- 
erty  of  non-resident  debtors,  was  held  not  to  be  any  violation 
of  the  rights  of  citizens  of  other  States  under  this  provision. 
Tlie  opinion  of  the  Court  of  Appeals  on  this  point  is  not  given. 
In  the  court  below  it  was  said,  '*  It,  seems  agreed,  from  the 
manner  of  expounding  or  defining  the  words  *  immunities  and 
privileges '  by  the  counsel  on  both  sides,  that  particular  and 
limited  operation  is  to  be  given  to  these  words,  and  not  a  full 
and  comprchengivc  one."  The  judge  proceeds  to  specify  polit- 
ical rights  as  not  incladcd  ;  notices,  as  being  among  the  rights 
guaranteed,  the  right  of  holding  real  and  personal  property  in 
the  same  manner  as  the  citizens  of  the  forum  ;  and  adds  a 
remark  of  importance  in  this  connection,  notwithstanding  it6 
brevity,^— *' It  secures  and  protects  personal  rights.'- ' 

In  Livingston  v.  Van  Ingen  ( 181*2),  9  Johns.  577,  where 
the  State  law  giving  exclnaive  privileges  of  navigation  in  the 
waters  of  the  State  was  in  question,  it  was  said  by  Kent,  Ch.  J. ; 
The  provision  "  means  only  that  the  citizens  of  other  States 

*  As,  for  instftnce,  any  laws  taxing  property  of  non-rceidt'nta ;  requiring  secu- 
rity from  them,  hi  actious  at  law,  beyond  ttint  required  of  otlicrs. 

^  Mr,  Cuahing,  7  Op.  U,  8.  Atty.  Gt*ii,  753, — "  tb^t  unexplored  claase  of  th© 
CoiiBtittition.*' 

*  Thi^  case  is  referred  to  in  Haney  r.  MftrflhaU,  9  Maryl.  194,  whero  it  was  held 
that  the  State  etatote  requiring  secnnty  for  costs  from  non-resident  plaintiffs  w«a 
not  in  riolation'of  thiH  prorision.  The  court  relied  on  the  long-undisputed  exist- 
ence of  such  lxw% 
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Bhall  Imyeeqiud  rights  with  our  own  citizens,  and  not  that  thejf 

elmll  hare  different  or  greater  rights.  Tlieir  persons  and  prop- 
erty must,  in  all  respects,  be  equally  subject  to  our  law." 

In  Corfield  v,  CoryeU  (1823),  4  Wash.  C.  0.  E.  371,  where 
the  validity  of  the  New  Jersey  law  of  June  9,  1820,  sec.  6, 
prohibiting  non-residents  to  fish  for  oysters,  was  questioned, 
Wasliington,  J.,  said :  "  We  feel  no  hesitation  in  confining 
these  expressions  to  those  privileges  and  immnnities  which  are 
in  their  n^thire /undanunt^l — wliich  belong  of  right  to  the 
citizens  of  all  free  governments,  and  which  have  at  all  times 
been  enjoyed  by  the  citizens  of  the  several  States  which  com- 
pose this  Union  from  the  time  of  their  becoming  free,  inde- 
pendent, and  sovereign.  Wliat  tliese  fundamental  principles 
are,  it  would  perhaps  be  more  tedious  than  difficult  to  enumer- 
ate. They  may,  however,  be  all  com  preb ended  under  the  fol- 
lowing general  heads  :  Protection  by  the  government;  the  enjoy- 
ment of  life  and  liberty,  with  the  right  to  acquire  and  possess 
property  of  every  kind,  and  to  pursue  and  obtain  happineBa 
and  safety,  subject  nevertheless  to  such  restraints  as  the  gov- 
ernment may  justly  prescribe  for  the  general  good  of  the  whole ; 
the  right  of  a  citizen  of  one  State  to  pass  through  or  to  reside 
in  any  other  State  for  purposes  of  trade,  &c. ;  to  claim  the  ben- 
efit of  the  writ  of  habeas  corjnis ;  to  institute  and  maintain 
actions  of  any  kind  in  the  courts  of  the  State ;  to  take,  hold,  and 
dispose  of  property ;  and  an  exemption  from  higher  taxes,  &e,, 
than  are  paid  by  the  other  citizens  of  the  State."  To  these 
was  to  be  added,  the  elective  franchise,  as  regulated  by  the 
law  of  the  State  where  it  should  bo  exercised*  But  the  judge 
denied  that  citizens  of  the  several  States  '*  are  permitted  to 
participate  in  all  the  rights  which  belong  exclusively  to  the 
citizens  of  any  other  particular  State  merely  upon  the  ground 
that  they  are  enjoyed  by  the  latter,"  as,  in  this  instance,  the 
fishery. 

In  Abbot  V,  Bayloy  (1827),  S  Pick.  89,  the  question  was 
whether  the  plaintiff  could  sue  as  feme  sole,  having  a  husband 
living  in  another  State  who  had  abandoned  her  and  had  mar- 
ried another;  and  the  opinion  was  that  the  case  was  not 
anything  in  the  Constitution  of  the  United  States^ 
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Parker,  Ch.  J.,  p.  91,  a&ked  :  By  tbis  provisioD,  "  are  the  juris- 
dictions and  gQveriiments  so  amalgamated  tLat  tliey  are  not  in 
any  re&pcct  to  be  considered  as  foreign  to  each  other  I  In  all 
national  matters  they  are,  in  many  respects,  one  and  the  same, 
being  subject  to  the  same  laws  and  the  same  government ;  hut 
in  all  matters  of  domestic  regulation  they  may  he  considered  as 
foreign  ;  as,  for  instance,  in  all  their  criminal  jurisdiction,  and 
rules  affecting  property,  except  60  far  as  either  is  subject  to  the 
laws  of  the  United  States.  *  *  *  The  jurisdictions  of  the  sev- 
eral States,  as  such,  are  distinct,  and  in  most  respects  foreign. 
Tlie  Constitution  of  the  United  States  makes  tlie  people  of  the 
United  States  subjects  of  one  government  quoad  every  thing 
within  the  national  power  and  jurisdictionj  but  leaves  tljcm  sub- 
jects of  separate  and  distinct  govenmients.  The  privileges  and 
immuniticB  secured  to  the  people  of  each  State  can  be  applied 
only  in  case  of  removal  froro  one  State  into  another.  By  sucli 
removal  they  become  citizens  of  tlie  adopted  State  witliout 
naturalization,  and  have  a  right  to  sue  and  be  sued  as  eitizenB; 
and  yet  this  privilege  is  qualified  and  not  ahsulute,  for  they 
cannot  enjoy  the  right  of  suffrage  or  eligiliility  to  office,  with- 
out such  term  of  residence  as  shall  be  prescribed  by  the  Con- 
stitution and  laws  of  the  State  into  which  they  remove.  Tliey 
shall  liave  the  privileges  and  immunities  of  citizens :  that  is, 
they  shall  not  be  deemed  aliens,  but  may  take  and  hold  real 
estate,  and  may,  according  to  the  laws  of  such  State,  eventu- 
ally enjoy  the  full  rights  of  citizenship  without  the  necessity 
of  being  naturalized.  The  constitutional  provision  referred 
to  is  necessarily  limited  and  qualified  ;  for  it  cannot  be  pre- 
tended that  a  citizen  of  Rhode  Island  coming  into  this  State  to 
live  is  {jp80  facto  entitled  to  the  full  privileges  of  a  citizen,  if 
any  term  of  residence  is  prescribed  as  preliminary  to  the  exer- 
cise of  political  or  municipal  rights." 

In  Crandall  tJ.Tlie  State  (1834),  10  Conn.  343,*  Judge  Dag- 
gett, in  charging  the  jury,  F^aid  of  this  provision,  "It  has  been 
urged  that  it  is  made  to  direct  exclusively  the  action  of  tlio 
general  government,  and  therefore  can  never  be  applied  to 
State  laws.    This  is  not  the  opinion  of  the  court.    The  plain 

'  Ante,  p.  46. 
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tributed  to  the  Opinions  in  that  case,  as  expository  of  this  pro- 
yision  requires  a  notice  of  the  dicta  bearing  on  the  present 
point  of  inquiry.  In  a  portion  of  his  Opinion  already  cited, 
Chief  Justice  Taney  said  that  the  provision  guarantees  rights 
to  a  person  inchided  within  the  description  "  citizens  of  each 
State,*'  only  while  temporarily  within  it ;  that  it  gives  Lim  no 
political  rights  therein,  but  that  **  whenever  he  goes  into  ano- 
ther State  the  Constitution  clothes  him,  as  to  the  rights  of  per- 
son,  with  all  the  privileges  and  immunities  which  belong  to 
citizens  of  the  State,"* 

On  p.  425  of  the  reportj  the  Judge  says,  of  the  case  of  Le- 
grand  t^  Darn  all,  **Thi8  case,  howeverj  strikingly  illustrates 
the  consequences  that  would  follow  the  construction  of  the 
Constitution  which  would  give  the  power  contended  for  to  a 
State  [i.  e*,to  make  a  negro  either  a  citizen  of  a  State  in  view 
of  this  provision,  or  a  citizen  of  the  United  States].  It  would 
also  give  it  to  an  individuab  For  if  the  father  of  young  Dar- 
nall  had  manumitted  him  in  his  lifetime,  and  sent  him  to 
reside  in  a  State  which  recognized  him  as  a  citizen,'  he  might 
have  visited  and  sojourned  in  Maryland  when  he  pleased,  and 
as  long  as  he  pleased,  as  a  citizen  of  the  United  States;  and 
the  State  officers  and  tribunals  would  be  compelled,  by  tlie 
paramount  authority  of  the  Constitution,  to  receive  him  and 
treat  him  as  one  of  its  citizens,  exempt  from  the  laws  and  po- 
lice of  the  State  in  relation  to  a  person  of  that  description,  and 
allow  him  to  enjoy  all  the  rights  and  privileges  of  citizenship, 
without  respect  to  the  laws  of  Marvdand,  although  ench  laws 
were  deemed  by  it  absolutely  essential  to  its  own  safety.^* 

In  Lemmon  v.  The  People  (1800),  20  N.  Y.  608,  Judge 
Denio,  after  speaking  of  the  corresponding  provision  in  the 
Articles  of  Confederation,  says,  **  Tlie  Constitution  organized 
a  still  more  intimate  Union,  constituting  the  States  for  all  ex- 
ternal purposes,  and  for  certain  enumerated  domestic  objects, 
a  single  nation  ;  but  still  the  principle  of  State  sovereignty 
w^as  retained  as  to  all  subjects  except  such  as  were  embraced 
in  the  delegations  of  power  to  the  General  Government  or 

*  Ante,  p.  20ft. 

'  But  it  wpuld  hmve  beoti  thie  3tAt€  yr\mk  htid  ezerdied  the  obnoztous  power 
^-not  the  father. 
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prohibited  to  the  States.    The  social  status  of  the  people,  and 
their  personal  and  relative  riglits  as  respects  each  other,  the 
efinitioii    and  arrangements    of  property,  were  among  the 
■erred  powers  of  the  States  ;  the  provision  conferring  rights 
-of  citizenship  upon  the  citizens  of  every  State  in  every  other 
State,  was  insertt'd  substantially  as  it  stood  in  the  Articles  of 
Confederation,    The  question  now  to  be  considered  is,  how  far 
the  State  jurisdiction  over  the  subjects  just  mentioned  is  re- 
stricted by  the  provision  we  are  considering,  or,  to  come  at 
once  to  tlie  precise  point  in  controversy,  whether  it  obliges  the 
State  governments  to  recognize  in  any  way,  within  their  own 
jurisdiction,  the  property  in  slaves  which  the  citizens  of  States 
in  which  slavery  prevails  may  lawfully  claim  within  their  own 
States — beyond  the  case  of  fugitive  slaves.     The  language  is, 
that  tliey  shall  have  the  privileges  and  imuiiinities  of  citizens 
in  the  several  States.     In  my  opinion,  the  meaning  is,  that  in 
a  given  State  every  citizen  of  every  other  State  shall  have  the 
Bame  privileges  and  immunitiea — ^that  is,  the  same  rights — 
which  the  citizens  of  that  State  possess.   In  the  first  place,  they 
are  not  to  be  subjected  to  any  of  the  disabilities  of  alienage. 
They  can  hold  property  by  the  same  titles  by  which  every 
other  citizen  may  hold  it,  and  by  no  other.     Again,  any  dis- 
criminating legislation  which  should  place  them  in  a  worse  sit- 
uation than  a  proper  citizen  of  the  particular  State  would  be 
unlawful.     But  the  clause  has  notbing  to  do  with  the  distinc- 
tions founded  on  domiciL     A  citizen  of  Virginia,  having  his 
home  in  that  State,  and  never  having  been  within  the  State  of 
New  Yorkj  has  the  same  riglits  under  our  laws  wliich  a  native- 
born  citizen  domiciled  elsewhere,  would  have,  and  no  other 
rights*     Either  can  be  the  proprietor  of  property  here,  but 
neither  can  claim  any  rights  wliich  under  our  laws  belong  only 
to  residents  of  the  State.     But  where  the  laws  of  the  several 
States  difler,  a  citizen  of  one  State  asserting  rights  in  another, 
must  claim  them  according  to  tlie  laws  of  the  last-mentioned 
State — not  according  to  those  which  obtain  in  his  own.     Tlie 
position  that  a  citizen  carries  with  him,  into  every  State  into 
whicli  he  may  go,  the  legal  institutions  of  the  one  in  wliich  lie 
was  bom,  cannot  be  supported.    A  very  little  reflection  will 
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show  tlie  fallacy  of  the  idea.  Our  laws  declare  contracts  de- 
pending upon  games  of  chance  or  ekill,  lotteries,  wagering 
policies  of  insurance,  liargains  for  more  than  seven  per  cent, 
per  annum  of  interest,  and  many  others,  void.  In  otlier  States 
such  contracts,  or  some  of  them,  may  be  lawfnL  But  no  one 
would  contend  that  if  made  within  this  State  by  a  citizen  of 
another  State  where  tliey  woidd  have  been  lawful,  they  wonld 
be  enforced  in  our  courts.  Certain  of  tliein,  if  made  in 
another  State  and  in  conformity  with  the  laws  there,  "would  be 
executed  by  our  tribunals,  upon  the  principles  of  comity;  and 
the  case  would  be  the  same  if  they  were  made  in  Europe,  or  in 
any  other  foreign  country.  The  clause  has  nothing  to  do  with 
the  doctrine  of  international  comity.  That  doctrine,  as  has 
been  remarked,  depends  upon  the  nsage  of  civilized  nations 
and  tlie  presumed  aescnt  of  the  legiBlative  authority  of  the 
particular  State  in  which  the  right  is  claimed  ;  and  an  express 
denial  of  the  right  by  that  authority  is  decisive  against  the 
claim/'  The  judge  refers  to  the  legislation  of  New  York  ex- 
cluding slavery,  and  further  considers  the  claim  of  the  slave- 
owner in  that  case/ 

§603.  It  is  not  probable  that  any  right  or  obligation  has 
been  judicially  sustained  in  any  case  as  a  legal  cflect  derived 
from  this  provision  alone.  In  many  instances,  probably,  it  has 
been  urged  in  support  of  claims  which  have  not  been  judicially 
sustained.  Such  eases  can  only  show  what  effects  the  provi- 
sion does  not  produce.  Among  these  must  be  classed,  accord- 
ing to  the  existing  decisions,  the  claim  of  a  citizen  of  a  slave- 
holding  State  to  any  right  of  a  slave-owner  or  master  in  the 
jurisdicdon  of  another  State.  The  question  in  such  cases  will 
be  particularly  examined  in  the  latter  part  of  this  chapter. 

§  6G4*  In  the  passage  cited  in  the  last  chapter  from  Story's 
0>mm.  §  1S06,*  he  seems  to  assume  that  the  privileges  and 
immunities  guaranteed  to  the ''citizens  of  each  State,**  who- 
ever these  may  be,  *'in  every  other  State,"  are  as  indetermi- 
nate as  those  of  the  domiciled  inhabitants  of  such  other  State. 
He  has  said  the  intention  was  to  confer  "a  general  citizenship, 

^  See  the  other  opmionji  noticed  where  this  claim  ii  hereioAfter  ooaaidered. 
*  AnU,  p.  8ie. 
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and  to  communicate  all  the  privileges  which  the  citizens  of  the 
game  State  would  ba  entitled  to  under  like  circumstances,"  If 
the  circumstances  which  are  to  affect  the  enjoyment  of  these 
rights  arc  to  be  judged  of  solely  hy  the  State  of  jurisdiction  in 
reference  to  the  domestic  alien s^  as  fully  as  in  the  case  of  its 
own  citizens,  then  the  **  general  citizenahip*-  hereby  conferred, 
is  only  the  right  of  assuming  the  simple  relation  of  domiciled 
inhabitant,  whose  privileges  and  immunities  vary  in  each 
State  under  local  laws.  At  most,  the  citizen  of  another  State 
is  eutitlc^l  only  to  a  degree  of  privilege  and  immunity  already 
attributed  by  the  State  to  some  of  its  permanent  inhabitants, 
and  there  is  no  general  standard  of  citizenship,  as  a  condition 
of  privilege  beyond  that  of  domiciled  subjectj  having  a  quasi' 
international  effect  between  the  States. 

Of  like  effect  is  all  that  Kent  has  observed  on  this  point : — 
*^lf  they  remove  from  one  State  to  another,  they  are  entitled 
to  the  privileges  that  persons  of  the  same  description  are  en- 
titled to  in  the  State  to  which  the  removal  is  made,  and  none 
other.  The  privileges  thus  conferred  are  local  and  territorial 
in  their  nature.  The  hiws  and  usages  of  one  State  cannot  be 
permitted  to  prescribe  qualifications  for  citizens  to  be  claimed 
and  exercised  in  other  States  in  contravention  to  their  local 
policy."^ 

§  605.  In  considering  the  effect  of  this  clause,  that  distinc- 
tion must  be  remembered  which  results  from  t!ie  fact  that 
aliens  may  appear  within  the  forum  either  as  persons  proposing 
to  assume  the  relation  of  domiciled  inhabitants,  relinquishing 
any  claim  which  they  might  have  had  by  international  law  or 
compact  to  a  condition  of  privilege  primarily  existing  under 
the  law  of  their  former  domicil,  had  they  chosen  to  appear  only 
as  temporary  residents  of  the  forum ;  or  they  may  appear  in 
this  latter  cliaracter,  and  as  then  retaining  the  relation,  recog- 
nized in  international  law,  of  subjects  or  domiciled  inhabitants 
of  the  place  from  which  they  came;  and  as  claiming  rights,  in 
the  forum,  due  to  them  in  the  character  of  aliens/ 

The  "  citizens  "  of  the  States  may  appear  in  either  of  these 


^  Anle,^.  317. 


•  Ante,  p.  E82. 
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pOBitionB  withm  another  State.  In  the  first  of  these,  the  clause 
seems  to  give  them  only  the  right  of  mter-immtgration,  or  acts 
like  a  State  naturahzatiou  law  for  such  persons  in  everj  State 
wherein  they  may  select  a  residence.  If  Kent  and  Story,  in 
the  passages  cited,  referred  only  to  '* citizens''  in  this  position, 
the  correctness  of  their  remarks  seems  unquestionable.  For  it 
cannot  be  doubted  but  that  the  power  of  each  State  is  the  same 
in  respect  to  each  of  its  domiciled  inhabitants. 

The  language  above  cited  from  9  Johnson  and  4  Washing- 
ton, C.  C.J  rnay  have  very  different  l»earingon  "  citizens  of  each 
State/'  according  as  they  may  appear  in  one  or  the  other  of 
these  positions.  In  neither  opinion  does  the  court  notice  such 
a  distinction.  Chancellor  Kent,  in  9  Jt>hiison,  wouhl  make  tlie 
privileges  given  by  the  local  law  the  measure  of  ** the  privi- 
leges and  immunities  of  citizens"  for  domestic  aliens  in  either 
position  ;  under  which  standard,  if  there  should  be  distinctions 
of  condition  among  the  domiciled  inhabitants,  it  would  be 
necessary  to  discriminate  citizens  from  other  States  in  elaseea 
corresponding  witii  those  distinctions. 

Tlie  case  from  4  Wash.  C,  C.  seems  to  recognize  the  exist- 
ence of  some  national  and  j^i/a^t-international  standard  of 
rights  which  are  '4\mdaniental  and  belong  of  right  to  the  cit- 
izens of  free  govemnienta,'-  as  maintained  by  tliis  clause  against 
the  power  of  the  States  over  the  citizens  of  other  States. 

§666,  Since  the  provision  is  admitted  to  be  international 
in  its  effects,  it  would  seem  that  it  can  apply  to  "citizens" 
only  while  in  a  position  recognized  by  international  law,  and 
that  can  be  only  Avhile  they  are  domestic  aliens.  Therefore,  it 
may  be  affirmed  that  the  clause  applies  to  *' the  citizens  of  each 
State"  appearing  in  another  State,  only  so  long  as  they 
have  not  acquired  a  domicil  in  sucli  other  State.* 

It  may  be  objected  that  if  the  citizens  of  each  State  are 
protected  by  this  clause  only  as  domestic  aHenSj  and  to  the  ex- 
tent only  of  acquiring  a  domicil,  being  thereafter  absohitely 
subject  to  the  local  authority,  they  may  be  immediately  ex- 

'  JudffG  Taney.  19  How,  422,  ante,  p,  295: — '*  Neither  does  it  appl}'  to  a  per- 
ion  whn.lieiiig'  the  citizen  of  ft  tStiit©,  migrates  to  another  StHtc,"  J:c,  Judge  Parker, 
in  6  Pick,  ante,  p.  Mti,  seems  to  he  ftlone  in  saying  thst  the  claU5e  appUes  otily 
"  in  caae  i>f  remoTal." 
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and  to  communicate  all  the  privileges  which  the  citizens  of  llie 
sainc?  State  would  he  entitled  to  under  like  circumstances,"  If 
the  circumstances  which  are  to  affoct  the  enjoyment  of  tbe^ 
rights  are  to  be  judged  of  solely  by  the  State  of  jurisdiction  ia 
reference  to  the  domestic  aliens,  as  fully  as  in  the  caseof  iti 
own  citizens,  then  the  *' general  citizenship"  hereby  conferrrf, 
IB  only  the  riglit  of  assuming  the  simple  relation  of  domiciled 
inhabitant,  whose  privileges  and  immunities  vary  in  each 
State  under  local  laws.  At  most,  the  citizen  of  another  State 
ia  entitled  only  to  a  degree  of  privilege  and  immunity  already 
attributed  by  the  State  to  some  of  its  permanent  inbabitantE, 
and  there  is  no  general  standard  of  citizenship,  aa  a  conditioa 
of  privilege  beyond  that  of  dumieiled  subject,  having  a  qttath 
international  effect  between  the  States. 

Of  like  effect  U  all  that  Kent  has  observed  on  this  point:— 
*'If  they  remove  from  one  State  to  another,  they  arc  entitled 
to  the  privileges  that  persons  of  the  same  description  are  en-  I 
titled  to  in  the  State  to  which  the  removal  is  made^  and  none 
other.  The  privileges  thus  conferred  are  local  and  territoria! 
in  their  nature.  The  laws  and  usages  of  one  State  cannot  be 
pcrmitred  to  prescribe  f|ualifications  for  citizens  to  be  claimed 
and  exercised  in  oElier  States  in  contravention  to  their  local 
pohcy."* 

§  660.  In  considering  the  effect  of  this  clause,  that  distinc- 
tion must  be  remembered  which  results  from  the  fact  thai 
aliens  may  appear  within  the  forum  either  as  persons  prop08iii| 
to  assume  the  relation  of  domiciled  inhabitantSj  relinquisliiiig 
any  claim  which  they  might  have  had  by  international  law  or 
compact  to  a  condition  of  privilege  primarily  existing  under 
the  law  of  their  former  domicil,  had  they  chosen  to  appear  only 
as  temporary  residents  of  the  forum ;  or  they  may  appear  in 
this  latter  character,  and  as  then  retaining  the  relation,  recof- 
nized  in  international  law,  of  subjects  or  domiciled  inbabttants 
of  the  place  from  which  they  came;  and  as  claiming  right8,iii 
the  forum,  due  to  them  in  the  character  of  aliens/ 

The  "  citizens  "  of  the  States  may  appear  in  either  of  these 


*  AnU.  p.  811 
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tion  of  laws,  there  is  a  prc8umption  in  favor  of  the  contiDnance 
of  that  law  of  personal  privilege  in  its  effect  on  private  per- 
eons,  if  not  in  its  authority. 

Private  international  law  is  founded  not  only  on  a  recogni- 
tion of  alienage  but  on  the  recognition  of  a  previous  suhjection 
different  from  that  of  native  or,  more  generally,  of  domiciled 
eubjectfi.  It  is  characterized  by  allowance,  or  disallowance,  of 
rights  and  duties  in  relatiuna  existing  under  some  law  other 
than  that  of  the  forum  of  jurisdietion  (7',  e.,  other  than  its  in- 
ternal or  local  law) J  by  allowing  that  other  law  to  attach  to 
aliens  personally,  and,  generally,  by  applying  laws  as  personal 
laws.*  It  would  seera  therefore,  that,  from  tlie  churacter  of  the 
provision,  there  must  be  some  standard  of  "  the  privileges  and 
immunities  of  citizens'*  distinct  from  the  law  of  the  foram  in 
which  they  appear  as  domestic  aliens.  For  the  same  reason 
there  is  a  presumption  that  this  standard  must  be  one  common 
to  the  parties. 

The  inquiry  here  is  indeed  distinct  from  the  question, 
Who,  as  citizens  J  are  entitled  to  the  benefit  of  t!us  provision  1 
But,  if  these  are  persons  privileged  according  to  some  national 
standard,*  there  seems  to  be  a  reasonable  parallelism  in  hold- 
ing that  the  measure  of  "  the  privileges  and  immunities  of 
citizens"  is  also  a  national  one. 

It  is  in  accordance  with  the  argument  already  fuUowed  to 
say — that  the  effect  of  this  clause  is  to  continue  the  pre-existing 
common  law  of  tlie  colonies  so  far  as  it  contained  a  standard 
of  the  rights  of  citizens  of  one  locality  appearing  as  domestic 
aliens  within  another  jurisdiction;  although,  by  the  revolution 
and  the  establishment  of  new  forms  of  government,  the  priv- 
ileges and  immunities  of  citizenship  in  the  case  of  domiciled 
inhabitants  became  altogether  determinable  by  local  law.* 

'  Ante,  Vol.  I,  p.  48.  *  Ante,  g  UQ. 

'  A  nU,  %%  4  33-436.  In  20  N.  Y.  607,  Denio,  J. ,  «ay» :  "  No  provision  of  that  infttni- 
rnont  bna  eo  ^troiigly  tcmdod  to  ccmstitate  tho  citizens  of  the  Umtud  States  one  people 
•B  ttiis.  ItA  iDfiuence  in  that  direction  c«Bnot  be  foUj  estitnated  wittiout  a  consider- 
fttion  of  whftt  W€uld  h&va  been  tli«  condition  of  the  people  if  it  or  «ome  similar  pro- 
vision hiid  not  heen  inserted.  Prior  to  the  Adoption  of  t!ie  Artieies  of  C'onffdtM'ation, 
the  British  coloniea  on  this  contioeiit  liad  no  political  cunnection,  except  that  they 
were  seve redly  dependencies  on  the  Britiah  crown.  Their  relation  tej  each  other 
was  the  ^amc  which  they  respectively  bore  to  the  other  Engliah  colonies,  whether 
in  Europe  or  Asia.     When,  in  consequence  of  the  ReyolutiuD,  they  aeveridly  be- 
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§  668.  Tills  interpretation  being  adinitted,  it  is  evident  that 
other  righta  and  privileges,  not  included  in  tbis  standard,  might 
properly  be  denied  in  a  State  to  the  citizen  of  another  State, 
even  though  thej  should  be  actually  enjoyed  by  the  residents 
within  the  forum  of  jurisdiction,  and  be  similar  to  those  held 
by  such  citizen  of  another  State  in  his  place  of  doinicil.  And 
this  conclusion  seems  reconcilable  with  the  language  of  Kent, 
Story,  and  most  of  the  judicial  decisions. 

§  669.  The  question  occurs^ — Are  there  then  privileges  and 
immunities  which,  even  if  denied  by  a  State  in  the  exercise  of 
its  several  power  to  all  its  domiciled  inhabitants,  can  be  claimed 
under  this  provision  of  the  Constitution  in  favor  of  domestic 
aliens  being  citizens  of  some  other  State  i  K  a  State  should 
enact  laws  which,  as  its  municipal,  local,  or  internal  law,  should 
abrogate  rights  which,  though  not  specially  guaranteed  by  the 
national  Constitution  in  favor  of  the  domiciled  inhabitants  of 
the  States  as  against  the  powers  held  by  the  States  severally, 
were  yet  such  as  had  always  been  deemed  essential  to  civil 
liberty, — if,  for  example,  trial  by  jury  were  denied  in  cases  di* 
rectly  involving  loss  of  personal  security  or  personal  liberty  ;  or 
if  the  rights  which  exist  in  the  relation  of  family,  should 
be  denied  to  any  of  the  white  or  ''  citizen  "  race ;  or  it*  acts 
previously  deemed,  in  the  jurisprudence  of  England  and 
America,  essential  to  civil  liberty  and  among  the  natural  pre- 
rogatives of  freemen  were  declared  criminal,— would  the  oper- 
ation of  such  State  law  on  citizens  of  other  States,  be  limited 
by  the  guarantee  given  in  this  clause  ? 

If  the  guarantee  in  the  fourth  section  of  this  fourth  Article 


indepcodent  and  eorereign  States,  tht  citi*rn9  0/ each  St<Ufv>omldl 

fttutrr  ail  the  duabiliiifS  of  alunaQ4  in  each  othrr,  htti  for  a  provision  in  ikt  t^     

into  whieh  t/uy  itni^red,  wher^jf  that  eongepunet  van  atmdetV*  This  m  an  entzraly 
ttofluppurted  awertion  and  a  moat  deluding  misstatement.  Tliey  wotitd  ncl  have 
been  aliens  to  aach  other,  because  thejf  had  not  hten  fUirnn  before,  &od  oa  the  ptiii< 
cipte  of  the  continiiatioii  of  law  alone,  the  inhabitants  nf  one  colony  wonld  iMiTa 
had  in  the  othen  aU  the  righta  whieh  they  could  hare  enjoyed  before,  when  thaj 
had  aU  been  included  in  the  British  empire.  If  a  State  might  hare  lei^shiled  Ifei 
dtuena  and  those  of  the  other  States  into  a  reciprocal  alienage — ^it  could  hftve 
been  only  by  taldng  the  attitade  of  revolutii}Ti  or  gectssion.  The  judge's  statement, 
however^  aocorda  with  the  common  notion — ^which  lies  at  the  foundation  of  the 
doctrine  of  separate  State  aorereignty,  in  the  eeceasioniata*  senae^thnt  the  colo- 
niea  acquired  indepcndenee  singly — a  doctrine  utterly  at  vnianoe  with  hiitorj. 
tSeeanie.  Vol.  Lp.  iOS,r  ' 
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of  a  republican  form  of  government  to  every  State  in  the  Union* 
afteeta  this  question,  it  muBt  do  so  by  having  equal  effect  as  to 
tbe  rights  of  all  the  inhabitants  of  the  State,  whether  dom- 
iciled or  alien,  and  any  rights  whicb  may  be  secured  by  that 
gnarantee  rest  on  the  national,  raunieipal,  or  internal  law  of  the 
Constitution,  rather  than  on  the  yi^cr^f-intemational  law. 

If  the  individual  and  relative  rights'  formerly  attribnted  by 
"common  law"  to  the  white  or  European  domiciled  inhabit- 
ant are  thus  internationally  supported  by  the  Constitution  of 
the  United  States  in  the  case  of  '*  the  citizens  of  each  State" 
appearing  as  domestic  aliens  in  other  States,  the  common  law 
may  truly  be  said  to  form  a  part  of  the  national  law;  and  if 
these  rights  are  in  any  way  maintainable  in  the  courts  of  the 
national  judiciary ,  these  courts  may  be  said  to  have  to  this 
extent  a  common-law  jurisdiction'  in  cases  wherein  these  rights 
are  in  controversy-  , 

g  670.  It  is  a  principle  of  "the  natural  or  necessary  law  of 
nations'^  that,  unless  limited  by  international  agreements,  every 
state  or  nation  has  tlie  right,  based  on  the  right  and  duty  of 
self-preservation,  to  exclude  from  its  limits  such  aliens  as  it 
may  think  proper ;  or,  after  their  admission,  place  them  under 
restrictions  exceptional  to  the  general  freedom  of  action  ac- 
corded to  other  aliens,  when  their  presence  is  deemed  danger* 
ons  to  the  security  of  the  state.  This  right  is  exercised  through 
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*  Ante,  %  424.  Sec  4,  of  Art.  IV.  "The  United  States  shall  ffaaranty  to 
ever}'  State  in  this  Union  a  repubUcan  form  of  goverMneot,  and  snail  protect 
e&ch  of  thern  aj^iimst  inyiuioa ;  and  od  application  of  the  lecialature,  or  of  the 
executive,  wh(?n  tho  legic^latnre  cannot  be  convened,  agidnet  duniealic  violence/* 
Thifl  ciauBe  ia  the  only  one  in  the  Conatltution  which  rontemplatea  nnythiDg 
like  a  diplomatic  recognition,  on  the  part  of  tlia  National  Govt^rtmientp  of  the  State 
Governments.  It  aeema  to  coDtain  a  repudiation  of  the  rij^ht  of  &eccasinii  claimed 
RS  a  consequence  of  Stiite»-r%hta  doctrine.  An  ti^yrping  minority  declaring  th» 
seceaaion  of  the  State,  might  deprive  the  State — the  people  of  the' State — of  their 
right,  under  this  guarantee,  to  the  protection  of  the  nation.  It  bears  also  against 
the  doctrine  that  in  each  State  the  sovereignty  of  the  State  is  held  by  the  State 

rwrwueiifj  and  not  by  the  people  of  the  State.  (See  Vol.  I.  p.  421,  a)  Besides, 
A  repabliciin  f^overnoient  nothing  but  the  abfioiutiam  of  a  nnraencjil  majority  ? 
If  an  easentiiil  feature  of  repubijcjin  government  in,  that  the  minorit)-  have  righte, 
does  not  thia  provision  place  under  the  protection  of  the  natioDal  government 
the  richt  of  a  minority  to  continue  citizens  of  the  United  States  ? 

*  Ihe  right*  called  "  pergonal  ri^hta'*  in  the  case  of  Campbell  v.  Morris,  ante, 
p.  345,  and  Bome  nuthorities  whicb  toUow  it. 

'  Ante,  §g  428,  429.  Whether  any  rights  may  be  thos  maintained  by  the  na- 
Uonal  judiciary  will  depend  on  the  cotutru€H<m  of  this  proviaion.    AiiU,  gg  601  ^ 
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that  sometimes  called  the  police  power.  Laws  vhich  in  view 
of  vagrancy  and  paupeiiBm  restrict  the  entry  of  persong  from 
other  jansdietionB,  may  he  considered  an  exercise  of  this 
power ;  though  it  must  he  assumed  that  it  is  always  exerted 
in  view  of  some  injury  to  the  state,  real  or  fancied,  proceeding 
from  the  stranger  in  bis  private  or  individual  character,  and 
Hot  on  account  of  his  nationality  or  character  as  the  suhject  of 
some  particular  foreign  state.  For  if  so  exerted  it  would  ac- 
quire the  character  of  public  or  national  action,  to  he  judged 
of  according  to  public  international  law. 

Aa  this  power  is  vested  in  the  national  government  only,  if 
at  all,  in  reference  to  f6reign  aliens,  and  is  not  specifically  pro- 
hibited to  the  several  States,  it  is  among  the  so-called  "re- 
served "  powers  of  the  States,  and  may  be  exercised  in  refer- 
ence to  all  persons  coming  from  other  States,  unless  they  are 
exempted  from  such  power  by  some  provision  of  the  Constitu- 
tion.* 

However  indegcribable  may  be  the  extent  of  "  the  privileges 
and  immunities  of  citizens"  guaranteed  by  this  provision,  it 
would  seem  that  it  should  limit  the  power  above  spoken  of,  in 
the  hands  of  the  several  States,  in  respect  to  all  persons  in- 
cluded under  tlie  tenns,  "  the  citizens  of  each  State ;"  so  that 
no  State  can  ever  exercise  this  power  against  white  domestic 
aliens,  as  such  aliens,  however  dangerous  their  presence  may 
be  deemed  by  the  local  authority  to  the  interests  of  the  State. 
This  power  cannot  be  exercised  against  them  as  aliens  to  ex- 
clude them  from  tlic  limits  of  tlie  State  or  prevent  their  enjoy- 
ment of  the  rights  and  privileges  of  citizens;  at  least  when  no 
act  contrary  to  the  local  (internal)  law  of  the  State — the  law 
applying  generally  to  all  persons  within  its  limits— has  been 
committed  hy  them  under  its  jurisdicdon  ;  the  intent  of  the 
provision  being  at  least  this- — that  those  who  are  "  citizens  of  a 
.  State  "  shall  in  every  other  State  be  liable  only  to  the  same  re- 
straint as  the  domiciled  citizens  thereof,  and  be  subject,  in  the 


*  In  Crandftirs  case,  before  refarred  to,  Judge  Daggett  (10  Cone.  347)  nrg^aed 
that  the  8tot«  law  might  be  justified  as  hu  ezerciso  of  the  power  to  rtgulate  %ch<toU, 
9Xkd  that  the  aamc  power  would  «ppl;  to  whit«  persona  from  other  Statei.  On 
the  power  of  the  Stntes  over  paupers ,  Tagabonds,  and  fugitives  from  justice,  as 
ilEBcted  by  thlt  proTiaion,  see  the  opiDiona  noted,  antCt  p<  ^"^^^ 
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exercise  of  individual  or  "  pereonal"  laghtSj  only  to  laws  which 
apply  equally  to  all  persons  resident  or  present  within  those 
limits^ 

Or,  supposing  that  "the  citizens  of  each  State"  are  not 
altogether  excepted  from  the  exercise  of  this  police  power  when 
they  appear  in  other  States  as  domestic  alienSj  yet,  according 
to  the  argument  hereiiihefore  set  forth,  the  nature  of  that 
power,  or  the  extent  to  which  it  may  be  allowed  to  interfere 
with  the  civil  or  social  action  of  such  citizens,  must  he  deter- 
mined hy  some  common  standard.  This  can  only  be  found  in 
the  history  of  the  previous  international  and  jw««?^intcrna- 
tional  law  of  the  same  country — that  is,  in  that  which  had 
force  as  a  national  law  or  the  internal  law  of  the  nation,  iden- 
tified in  a  great  degree  with  the  common  law  of  England  as 
the  standard  of  "  personal  rights,''  and  in  that  which  in  each 
colony  was  determined  by  its  several  will. 

Whether  the  extent  of  this  power,  in  this  instance,  will  be 
determinablo  in  the  courts  of  each  State,  and,  in  the  last 
resort,  by  the  national  judiciary,  is  a  question  which  depends 
on  the  construction  of  this  provision, 

1 671.  The  extent  of  the  terms,  "privileges  and  immunities 
of  citizens,"  is  manifestly  of  great  importance  in  determining 
the  territorial  extent  and  recognition  of  those  individual  and 
relative  rights  which  constitute  civil  freedom  as  the  condition 
of  a  private  person  within  the  United  States.  But  since  it  is 
impracticable  to  gather  from  the  existing  authorities  or  from 
the  principles  of  interpretation  herein  followed  any  more  lim- 
ited description  tlian  has  been  already  attempted,  the  inquiry 
will  not  he  prosecuted  further,  except  as  connected  witli  the 
international  recognition  of  slavery  or  of  rights  of  ownership 
in  respect  to  slaves,  in  the  several  States. 

There  are  probably  many  judicial  dicta  which  might 
be  referred  to  as  bearing  on  one  or  the  other  side  of  this 
question  ;  while  there  is  probably  no  reported  case  in  which 


*  Therefore,  the  citizcna  of  other  States  have,  flaindividuftlfl,  m  right  to  be  present 
in  every  other  State,  and  are  not  there  as  invftders,  however  un welcome  their 
presenee  may  be,  even  when  they  cctme  aa  an  orgonired  army  to  maintain  the  laws  of 
the  United  States  against  the  nsiirpatioii  of  the  State  government  or  even  of  the 
people  of  the  State  usurping  tho  powerv  ol  the  people  of  the  United  Statea  in  the 
name  of  **  aeceaaioiL" 
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the  qneetioii  has  been  presented  einglj  for  ^jndicalioD.  Ac> 
eordiiig  to  the  ^jDtlietical  arrangemeDt  of  the  inteni&tioDAl 
que^ooB  mrkang  in  respect  to  tbe  recogmtioii  of  wimwerj 
wUeh  is  berem  followed,  the  csmb  in  wltieli  Aese  dietm 
have  been  giiren  wiU  appropriatelT  be  arrmnged  under  olber 
issQes.  It  will  be  seen  bj  tbe  analysis  of  an j  snppoaed  case^ 
tbjit  the  owner^s  elaim,  be  being  a  citizen  of  some  Stmte»  to 
filare  property  in  some  other  State  in  which  he  appears  as  do- 
mestic alien^  may  be  niged  on  one  or  more  of  three  distinct 
grounds  i 

1.  As  being  supported  hr  this  provision. 

S.  As  being  a  special  case  supported  bj  another  ]>roTwion 
in  this  Article. 

3.  As  being  supported  by  private  international  biw»  as 
ordinarily  received  and  without  reference  to  the  ConstitutioQ 
of  the  United  States, 

In  most  of  the  reported  cases  in  which  a  claim  of  this  kind 
has  been  made,  it  has  been  founded  on  the  second  of  theae 
gronnds,  in  the  case  of  a  ftigitive  from  service.  Bnt  in  the  greater 
number  of  cases  wherein  &iich  a  claim  made  in  a  non-slave- 
holding  State  has  been  maintained,  it  is  at  the  same  time  jndi* 
eially  affirmed  or  implied  that  the  claim  conld  not  be  main- 
tained on  any  other  ground.* 

The  judicial  dicta  affirming  the  claim  on  this  ground  are, 
it  is  believed,  almost  exclusively  to  be  found  in  the  opinions  of 
the  courts  of  the  slaveholding  States^  in  declarations  of  what 
the  courts  of  the  non-slaveholding  States  ought  to  decide  on 
this  question.' 

§  67S.  Tliere  are  a  few  cases  in  which  the  claim  may  have 

'  Tliew  CMC!  wQl  bestTea  in  Chapter  XXV  ^  under  tbe  gnwHon^  Wbo  art 
Higitire*  from  bbor  I  Tbe  cMee  where  the  claim  to  exercke  owiiersfai|>  hut  bfcn 
denied  on  the  {^remind  lliii  the  dsre  was  nol  /m^9€  nre  to  be  pnrticiilarlvii^ 
tked  in  thl»  oomiectioD ;  aa  Beepoblica  r,  Richanls,  2  DaBaa.  i25;  Bntler  e.  Uop- 
per,  1  Wash.  C.  C,  499 ;  Commonwealth  r.  Holloway,  2  8.  A  R,  805, 

*  In  many  caaea  in  the  ilaTeholdlo^  Stat4^s,  where  the  qaeation  baa  been  otita^ 
ttia  after  return  to  the  former  elaYe  domlcil,  it  has  been  held  that  the  aUve  baa  ncit 
aoaoired  freedcxn  by  bein^  temporarily  wkbln  a  fr^o  State.  See  eaeen  ncrtcd  m 
CoWi  Law  of  SlaTery,  pp.  il«,  211  fn  moet  of  these  the  anwritten  inlenuulotjal 
taw  alone  it  relSed  on  es  um»  aimporting  alaTery  in  the  free  State.  In  Lewia  w. 
Fullertzm  (1921).  1  Rand,  22,  and  JulU  v.  McEinney  (ISSS),  3  Missouri.  272Jtidi- 
rial  dicta  attribate  the  eame  conaequence  to  thia  proTision*  The  doctrine  w«a 
alluded  to  in  amment  in  Dred  ScoHf  a  caae,  but  not  regarded  by  the  court.  8e« 
5«]ioti,  J.,  19  How.  4&8. 
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been  based  on  tlie  first  and  tliird  of  the  grounds  above  enu- 
merated. 

In  the  case  of  Sewall's  slaves  (1829),  3  Am.  Jnrist,  404,  it 
was  lield  tliat  tlie  owner  of  slaves  emigrating  from  Virgiuia 
to  Mifisonri  was  to  be  recognized  as  owner  while  passing 
through  Indiana.  But  the  judge  attributed  this  consequence 
to  the  unwritten  iaternational  law  ;  and  says  expressly  :  "But 
this  rightj  I  conceive,  cannot  be  derived  from  any  provision  of 
positive  law." 

In  Willard  v.  The  People  (1843),  4  Scammon,  461,  the  right 
of  a  slave-owner  from  Kentucky  passiug  through  Illinois,  was 
maintained  on  the  doctrine  of  international  comity.  But  in  the 
opinion  of  the  court,  ib.  471,  it  is  also  said  that,  were  such 
owners  to  be  regarded  as  foreigncrSj  **  we  could  not  deny  tliem 
this  international  right  without  a  violation  of  our  duty.  Much 
less  could  we  disregard  their  constitutional  right  as  citizens  of 
one  of  the  States  to  all  the  rights,  immunities,  and  privileges 
of  citizens  of  the  several  States/'  Lockwood,  J.,  in  a  separate 
opinion,  relied  entirely  on  the  doctrine  of  International  eoniity, 
to  be  applied  at  t!ie  discretion  of  the  courts,' 

In  Commonwealth  v,  Aves  (1836),  18  Pick.  193,  also  known 
as  Mod's  case,  the  owner,  a  citizen  of  Louisiana,  had  brought 
the  slave  to  Boston,  intending  to  remain  there  a  few  month s» 
The  claim  of  the  owner  was  disallowed.  Shaw,  Ch.  J.,  deliv- 
ering the  opinion  of  the  court,  said :  **The  Constitution  and 
laws  of  the  United  States,  then,  are  confined  to  eases  of  slaves 
escaping  from  other  States  and  coming  within  the  limits  of  this 
State,  without  the  consent  and  against  the  will  of  their  mas- 
ters, and  cannot  by  any  sound  construction  extend  to  a  ease 
where  the  slave  does  not  escape,"  «fec. 

The  ease  Jackson  v,  Bullock  (1837),  V2  Conn,  p,  38,  arose 
out  of  similar  circumstances,  and  was  decided  in  the  same 
manner.  Williams,  Ch.  J,,  held  and  said  it  had  been  conceded 
that  the  owner,  a  citizen  of  Georgia,  could  claim  *'  nothing  by 

'  Thk  judge  stutea  the  doctrine  very  broa<!ly  (4  Scflm.  4*ii),  pnyir^jr  *''"^  ^^^^^ 
the  muthorities  he  dteft^  '*  the  conclusion  follows'  th/it  the  courts  of  tlii*  Stute  have 
the  power,  indept'iident  of  legialiiturtj  enactment,  under  the  luw  of  ctunity  and  the 
exerciflc  of  a  sound  diHcrettiiin,  of  detcrmiDing  what  laws  of  tether  Statee  thall  be  ex* 
ercijed  imd  enforced  in  this/* 
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the  law  of  comitx,  aod  nothing  under  the  Constitution  of  the 
United  Statea."    lb.  53. 

Biaeell,  J.,  dissented,  with  Church,  J.,  from  the  majorityt  but 

dd»  ib.  55,  ^^  I  do  not  found  mj  opinion  in  this  case  upon  the 

that  the  respondent  is  a  citizen  of  a  sister  State  rather 

ban  a  foreigner ;  nor  upon  anj  principle  of  comity  growing 

^put  of  the  Constitution  of  the  United  States,  although  one 

c»bject  of  the  Constitution,  undoubtedl  j,  was  to  abolish  aliai- 

tage  and  to  promote  a  free  and  unembarrassed  intercourse  be- 

[tween  the  citizens  of  the  different  States  in  the  Union.'' 

I  673.  In  the  case  of  Lemmon^s  slaves^  in  New  Tork,  the 
[slaves  had  been  brought  from  Virginia  and  kept  in  New  York 
Iwi th  the  design  of  carry  ing  them  to  Texas.  Judge  Paine,  before 
I  whom  the  writ  of  habeas  corpus  was  returned,  decided,  Nov, 
I J3,  1852,  against  the  claim  of  the  owner,  and  in  his  opinion 
apoke  of  the  reliance  in  the  case  on  this  clause  of  the  Constitu- 
tion and  the  reference  to  the  cases  in  Indiana  and  Dlinoia 
[^bore  cited,  and  said  (6  Sandford's  N.  Y.  Superior  Court  Be- 
J  ports,  713),  *'I  think  this  remark  must  have  found  its  way 
[into  the  opinion  of  the  judge  who  decided  the  Illinois  case, 
I  without  due  consideration.     I  have  always  understood  that 
I  provision  of  the  Constitution  to  mean  (at  least  so  far  as  this 
I  case  is  concerned),  that  a  citizen  who  was  absent  from  his  owa 
I  State,  and  in  some  other  State,  was  entitled,  while  there,  to  all 
the  privileges  of  citizens  of  that  State,  and  I  have  never  heard 
of  any  other  or  different  meaning  being  given  to  it.     It  would 
be  absurd  to  gay  that  while  in  the  sister  State  he  is  entitled  to 
all  the  privileges  secured  to  citizens  by  the  laws  of  all  the  sev- 
eral States,  or  even  of  his  own  State  ;  for  that  would  be  to  con- 
found all  territorial  limits,  and  give  to  the  States  not  only  an 
entire  community,  but  a  perfect  confusion  of  laws.     K  I  am 
right  in  this  view  of  the  matter^  the  clause  of  the  Constitution 
relied  upon  cannot  help  the  respondent ;  for  if  he  is  entitled, 
while  there,  to  thoBc  privileges  only  which  the  citizens  of  thia 
State  possess,  he  cannot  hold  his  slaves," 

In  the  brief  opinion  of  the  Supreme  Court  on  hearing  the 
appeal  io  this  case,  delivered  by^  Judge  Mitcliell,  it  is  said  (26 
Barbour,  287),  **  Comity  does  not  require  any  State  to  eiEtend 
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any  greater  privileges  to  the  citizen  of  another  State  than  it 
grants  to  its  own.  As  this  State  does  not  allow  its  own  citizens 
to  bring  a  slave  here  even  in  transitu^  and  hold  hiin  as  a  slave 
for  any  portion  of  time,  it  cannot  be  expected  to  allow  the  cit- 
izens of  another  State  ta  do  so.  Subdivision  1,  of  section  2, 
of  Article  4  of  the  Constitntxon  of  Xhf:^  United  States,  makes 
this  measure  of  comity  a  right,  but  with  the  limitation  above 
stated,  it  gives  to  the  citizen  of  a  sister  State  only  the  same 
privileges  and  immunities  in  our  State  which  our  laws  give 
to  our  own  citizens.  It  declares  that  the  citizens  of  each 
State  shall  be  entitled  to  all  the  privileges  and  immunities  of 
citizens  in  the  several  States.'* 

Tlie  decision  of  the  Supreroe  Court  was  eonfinned,  March 
term,  1860,  by  a  majority  of  the  Court  of  Appeals,  consisting 
of  Judges  Denio,  Wright,  Davies,  Bacon,  and  Welles.  T!ie 
dissenting  judges  were  Judges  Gierke,  Comstockj  and  Selden. 

The  portion  of  Judge  Deiiio's  0]>inion  having  most  direct 
bearing  on  the  question  here  considered  has  already  been 
cited/  On  p.  609  of  tlie  report,  the  Judge  further  expressed 
his  views  by  supposing  the  consequences  which  would  follow 
from  the  recognition  of  the  right  claimed  in  tliis  instance.  On 
p.  610  !ie  gays :  "  My  opinion  is,  that  the  appellant  has  no 
more  right  to  the  protection  of  this  proi>crty  than  ^ne  of  the 
citizens  of  this  State  would  have  upon  bringing  them  here 
under  the  same  circumstances,  and  the  clause  of  tlie  Consti- 
tution referred  to  has  no  application  to  the  case." 

In  a  concurring  Opinion,  Judge  Wright  noticed,  ib.,  626, 
that  this  provision  was  **  invoked  as  having  some  bearing  on 
the  question  of  the  plaintifl'-s  right/'  and  said—"  I  think  this 
is  the  first  occasion  in  the  juridical  history  of  the  country  that 
an  attempt  has  been  made  to  tortnre  tliis  provision  into  a 
guaranty  of  the  right  of  a  slave-owner  to  bring  his  slaves  mto 
and  hold  them  for  any  purpose  in  a  non-slaveholding  State, 
The  provision  was  always  understood  as  having  but  one  design 
and  meaning,  viz. ;  to  secure  to  the  citizens  of  every  State, 
within  every  other,  the  privileges  and  immunities,  whatever 
they  might  be,  accorded  in  each  to  its  own  citizens.    It  waa 
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intended  to  guard  against  a  State  discriminating  in  favor 
of  its  own  citizens.  A  citizen  of  Virginia  coming  into  New 
York  was  to  be  entitled  to  all  the  privileges  and  immunities 
accorded  to  the  citizens  of  New  York.  He  was  not  to  be 
received  or  treated  as  an  alien  or  memy  in  the  particular 
sovereign tj."  The  judge  tben  referred  to  the  article  of  Con- 
federation, and  the  substitution  of  eilh^ns  in  this  provision 
for  free  inh4ibiianis,  as  indicating  an  intentional  non-recogni- 
tion of  slavery.  He  argues  that  if  tlie  owner's  claim  is  thus 
supported,  "  then  Judge  Story  and  the  Federal  court  fell  into 
a  great  error  in  the  opinion  that  if  it  were  not  for  the  fugitive- 
slave  provision,  New  York  would  have  been  at  liberty  to  have 
declared  free  all  slaves  coming  within  her  limits,"  and  that 
Judge  Taney  also*  must  have  erred  in  "  declaring  tliat  there 
was  nothing  in  the  Constitution  to  control  the  action  of  a 
State  in  relation  to  slavery  within  her  limits ;''  adding,  "  But 
it  seems  a  work  of  supererogation  to  pursue  this  inquiry.'* 

In  affirming  the  judgment  of  the  Supreme  Court,  Davies, 
Bacon,  and  Welles,  JJ.,  concurred,  but  delivered  no  opinions 
Judges  Gierke,  Comstock,  and  Selden  dissented.  An  opinion 
was  delivered  only  by  Judge  Gierke,  who  maintained  the  ap- 
pellant's right  in  respect  to  the  slaves,  as  given  by  private 
international  law ;  holding  them  to  be  property  which,  under 
the  right  of  international  transit,  was  protected  as  against  the 
law  of  the  forum.  The  question  in  this  view  belongs  to  an- 
other chapter.  But  the  judge  seems  also  to  have  regarded 
this  right  as  upheld  by  the  Constitution  of  the  United  StateSi 
and  to  refer  to  this  clause  particularly  as  having  that  effect 

Judge  Gierke,  ib.  634,  states  first  the  question  of  the  inten- 
tion of  the  legislature,  concluding,  "It  evidently  intended  to 
declare  that  all  slaves  voluntarily  brought  into  this  State  under 
any  circumstances  whatever,  should  become  instantly  free*'* 
He  then  says,  "  But  it  is  a  question  of  much  greater  diflSculty, 
whether  tliey  had  the  constitutional  power  to  do  so.'* 

The  judge  proceeds  to  say, — "  New  York  is  a  member  of  a 
confederacy  of  free  and  sovereign  States,  united  for  certain 
specific  and  limited  purposes  under  a  solemn  and  written  cov- 

1  The  aUu^on  is  probubly  io  oplntoni  In  Prigg's  cuso. 
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enaiit  And  this  covenant  not  only  establisbcB  a  confederacj 
of  Statesj  but  also,  in  regard  to  its  naost  nmterial  fonctions,  it 
gives  it  the  character  of  a  homogeneous  national  government. 
The  Constitution  is  not  alone  federal,  or  alone  national ;  hut 
by  the  alraoBt  divine  wisdom  which  presided  over  its  forma- 
tion, while  its  framers  desired  to  preserve  the  independence 
and  sovereignty  of  each  State  within  the  sphere  of  ordinary 
domestic  legislation,  yet  they  evidently  designed  to  incorporate 
this  people  into  one  nation,  not  only  in  its  character  as  a  mem- 
ber of  the  great  family  of  nations,  but  also  in  the  internal, 
moral,  social,  and  political  efleet  of  the  union  upon  the  people 
themselves.  It  was  essential  to  this  grand  design  that  there 
should  be  as  free  and  as  uninterrupted  an  intercommunication 
between  the  inhabitants  and  citizens  of  the  different  States  as 
between  the  inhabitants  and  citizens  of  the  same  State."  The 
judge  then  enumerates  the  leading  grants  of  power  to  C^on- 
gress,  "  in  order  to  form  a  more  perfect  union,"  together  with 
the  mutual  covenants  or  guarantees  contained  in  the  fourth 
Article ;  observing  that  it  must  have  been  intended  thereby 
to  make  the  union  more  perfect  than  under  the  corresponding 
Article  of  Confederation,  wliicb  he  recites. 

'*Is  it  consistent,"  Judge  Clerlce  aeks,  '*  with  this  purpose 
of  perfect  union  and  unrestrained  intercourse,  that  property 
%vhicb  the  citizen  of  one  State  brings  into  another,  for  the  pur- 
pose of  passing  through  it  to  a  State  where  he  intends  to  take 
up  his  residence,  shall  be  confiscated  in  tbe  State  through 
which  he  is  passing,  or  shall  be  declared  to  be  no  property, 
and  liberated  from  his  control  |  *  *  *  By  the  law  of  na- 
tions, the  citizens  of  one  government  have  a  right  of  passage 
through  the  territory  of  another,  peaceably,  for  business  or 
pleasure ;  and  tho  latter  acquires  no  right  over  such  person  or 
his  property.  This  privilege  is  yielded  between  foreign  na- 
tions toward  each  other,  without  any  express  compact.  It  is 
a  principle  of  the  unwritten  law  of  nations. 

**  Of  course  this  principle  is  much  more  imperative  on  the 
several  States  than  between  foreign  nations  in  their  relation 
toward  each  other.  For  it  can  be  clearly  deduced,  as  we  have 
seen,  from  the  compact  on  which  their  union  is  based.    There- 
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fore,  making  this  principle  of  the  law  of  nations  applicable  ta 
the  compact  which  exists  between  the  several  States^  we  eay 
that  the  citi2ens  of  one  State  have  a  right  of  passage  throiigh 
the  territory  of  another,  peaceably,  for  buginess  or  pleasure^ 
and  the  latter  acquires  no  right  over  such  person  or  bis  property. 
But  the  judge  who  decided  this  case  in  the  first  instance  (by 
whose  reasoning}  I  may  be  permitted  here  to  say  I  was  erro- 
neously influenced  in  voting  at  the  general  term  of  the  Supreme 
Coiu*t),  while  admitting  the  principle  of  the  law  of  nadoiifl 
which  I  have  quoted,  says  that  the  property  which  the  writers 
on  the  law  of  nations  speak  of  is  merchandise  or  inanimate 
things,  and  that  the  principle,  therefore,  is  not  applicable  to 
the  slaves,  who,  by  the  law  of  nature  and  of  nations,  he  con- 
tendS|  cannot  be  property.  Foreign  nations,  undoubtedly,  be- 
tween whom  no  express  compact  exists,  are  at  liberty  to  make 
this  exception.  But  can  any  of  the  States  of  this  confederacy, 
under  the  compact  which  unites  them,  do  the  samel  Can 
they  make  this  distinction  ?  In  other  words,  can  any  one  State 
Insist,  under  the  federal  compact,  in  reference  to  the  rights  of 
the  citizens  of  any  other  State,  that  there  is  no  such  thing  aa 
the  right  of  such  citizens  in  their  own  States,  to  the  service 
and  labor  of  any  person  ?  This  is  property  ;  and  whether  the 
person  is  held  to  service  and  labor  for  a  limited  period  or  for 
lifei  it  matters  not ;  it  is  still  property— recognized  as  an  exist- 
ing institution  by  the  people  who  framed  the  present  Constitu- 
tion, and  binding  upon  their  posterity  forever,  unless  that  Con- 
stitution should  be  modified  or  dissolved  by  common  con- 
sent. 

"The  learned  judge  who  rendered  the  decision  in  the  first 
instance  in  this  case  would,  of  course,  admit  on  his  own  reason- 
ing, that  if  by  the  law  of  nations  the  right  was  recognized  to 
property  in  slaves  the  principle  would  apply  to  that  species  of 
property  as  well  as  to  any  other,  and  its  inviolability  would  be 
upheld  whenever  its  owner  was  passing  with  it  through  any 
territory  of  the  family  of  nations*  Can  it  be  disputed  that  the 
obligations  of  the  States  of  this  Union  towards  each  other  are 
[not?]  less  imperative  than  those  of  the  family  of  nations  would 
be  towards  each  other,  if  a  i*ight  to  this  species  of  property  waa 
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recognized  by  the  implied  compact  by  which  their  conduct  is 
regulated?  The  position,  therefore,  of  the  learned  judge  and 
of  the  general  term,  can  only  be  mamtaiiied  on  the  suppositioB 
that  the  compact  which  binds  the  States  together  does  not  re- 
cognize tlie  right  to  the  labor  and  service  of  elaves  as  property, 
and  that  each  State  is  at  liberty  to  act  towards  other  States,  in 
the  matter,  according  to  its  own  particular  opinions  in  relation 
to  the  justice  or  expediency  of  holding  sncb  property.  It  may 
be  therefore  necessary  more  particularly,  though  briefly,  to  in- 
quire what  were  and  what  had  been  the  circumstances  of  the 
original  States  in  relation  to  this  subject,  at  the  time  of  the 
adoption  of  the  present  Constitution;  what  was  the  common 
understanding  in  relation  to  it  as  pointed  out  by  the  debates  in 
the  convention,  and  what  does  the  Constitution  itself,  by  ex- 
press provisions  or  necessary  implication,  indicate  on  this  ever 
important  subject." 

In  this  view  Judge  Clerke  mentions  some  historical  facts, 
and  cites  Judge  Taney's  language,  19  How.  425  {antey  206,  297), 
that  the  Constitution  recognizes  slaves  as  property,  and  then 
referring  to  the  international  law  or  doctrine  of  comity,  observes, 
ib,  pp.  642  : — "  Tlie  relations  of  the  different  States  of  this  Union 
towards  each  other  are  of  a  much  closer  and  more  positive  na- 
ture than  those  between  foreign  nations  towards  each  other. 
For  many  purposes  they  are  one  nation ;  war  between  them  is 
legally  impossible ;  and  this  comity,  impliedly  recognized  by 
the  law  of  nations,  ripens,  in  the  compact  cementing  these 
States,  into  an  express  conventional  obligation,  which  is  not  to 
be  enforced  by  an  appeal  to  arms,  but  to  be  recognized  and 
enforced  by  the  judicial  tribunals/'  On  p.  042,  Judge  Gierke 
recapitulates  hi^  positions.' 

The  brief  remarks  of  Judges  Comstock  and  Selden,  in  dis- 
senting, seem  to  lean  to  the  same  view  of  an  international  law 
or  rule  of  comity  which  receives  from  the  general  compact 
such  a  force  and  operation  that  the  judiciary  may  overrule 
the  action    of  the  legislature.     But  they  make  no   special 

*  According  to  Judge  Clerke^s  piifitions,  the  claim  ia  these  cfl«ca  may  bo  urged 
on  A  fourth  jyp-ouijd,  besideH  those  already  distinmiisht'd  {ante,  p,  SBS),  viz: — As 
b«ing  supp*>rted  by  private  ijat«riiatit*nid  law,  indeliTiltely  extended  lander  judicial 
riewB  of  the  tnutyal  obligatmtia  of  the  States,  and  having  the  force  of  uutional 
poiiitiTd  law  by  beiog  cooUined  ia  the  Constitution. 
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mention  of  tliiB  particular  provision,  and  thej  do  nat  speak  ofj 
judge  Clerke^a  readoning. 

§  674.  In  Anderson  v,  Poindexter  (1856),  6  OIlio^  623,  the 
qne^on  waa  of  the  recognition  of  notes  given  for  the  freedooi  ] 
of  the  defendant,  who  had  been  held  by  the  plaintiflf  asa  dmToj 
in   Kentucky ;   the  defendant  having,   before   the  giving  ofl 
the  notes,  been  in  Ohio  for  temporary  purpoees,  from  which  j 
place  he  had  volnntarfly  returned  to  Kentucky.    The  comtj 
agreed  in  holding  the  notes  void.    The  several  judges  dii- 
eussed  at  great  length  the  effect  of  a  temporary  vi&it  to  Ohio  ] 
with  the  owner's  consent,  on  the  etatus  of  the  defendant  after  j 
his  voluntary  return.    In  the  plaintiff's  points  no  mention  ia 
made  of  this  provision  of  the  fourth  Article;  nor  is  it  spoken  i 
of  in  the  opinions  of  Justices  Bowen,  Brinckerhoff,  and  Swan,  i 
who  held   the    notes  given  without    consideration,  on    the 
ground  that  the  defendant  was  a  free  person  at  the  time. 
Bartley,  Ch.  J.,  regarded  the  defendant  as  a  slave,  and  there* 
fore  incapable  of  making  a  contract.    From  the  portic 
his  opinion  given  in  the  note,*  it  will  be  seen  that  this  Ju 


*  After  msintAiniog  that,  on  tlie  dodrrae  of  interofttioiiAl  ccwnity,  the  coini 
tbould  reoognir.e  the  defeDdiint  white  In  Ohio  un  his  toMlei^i  trratid  ms  bc-ing  still 
g^alave,  Judge  BatUcv  (&  Ohio,  6S6)  makes  the  following  obeetratiuiiA  (Italicised  . 
as  in  the  report) :     "  Tbia  rule  of  law,  fuunded  opon  eoniitj  prevailinj^  aznoog  thi  1 
difttliict  and  inoepeDdent  nations  of  the  earth,  rests  upon  still  hlghiT  obllgatJaMaJ 
among  the  people  of  the  »eTeral  States  of  the  American  Union.     HaTiaj 
into  a  lengue  of  friendahip  and  solemn  compact  with  each  other,  as  the  I 
eonfederated  gOTemment,  designed  to  provuk  for  the  cowtnum  de/enjs^  and  i 
wt^mrt  «f  tka  nevtral  StaUs,  to  tecure  to  each  il«  liberijf  and  to  §ttabli*h  /iM/id] 
ituure  domewtie  tranquUlU^^  they  eatablUhed  inUmate  relations,  and  laid  the  t" 
stion  for  unrt*trUi4!d  and  free  €ommereiai  and  social  intercouru  between  the  ] 
of  the  aereral  States ;  and  that,  too,  when  the  relation  of  mastcT  and  slave  j 
existed,  to  some  extent,  in  every  State  of  the  confederacy.    Haying  g^uarand 
the  people  of  each  State  inviolabilitv  in  their  right*  of  private  projtertjf  [t]  « 
eurUu  in  IhHr  dotm^tk  tranquUHti/ ;  Laving  declared  that  the  powers  enumerate  In 
lbs  ConBtiiution  should  nut  be  constmed  to  deny  or  disparage  the  rights  retained 
by  the  people;  and  having  guaranteed  the  sovereignty  and  independence  of  each 
State,  subject  only  to  the  power*  delected  to  the  confederacy,  they  recognised  ' 
the  rektion  of  master  and  servant,  secured  the  return  of  fugitives  firom  servitude,  < 
and  provided  expressly,  that  '  Fuil  faith  and  cndit  thall  be  giwn  in  earh  State,  ta 
the  puhtie  aete,  feeordw,  and  judicial  proeeedinge  of  *t*ry  other  State^*  and  that  *  Tiy 
eOis^nA  of  eath  HtaU  thall  he  entitled  to  all  the  privilegee  and  immwntiea  of  ^i%um%\ 
in  the  never  at  State*** 

**  United  upon  such  intirtiate  relations,  for  such  purposes,  and  upon  sucli  I 
nndtir  the  same  confederated  government,  the  people  of  each  State  are  bon 
not  by  the  express  obligaiions,  certnitity  by  the  spirit  and  true  intent  of  thei 
pact,  to  regard  with  the  strictest  fidelity,  and  in  the  most  amicable  spirit  of,^ 
procity,  all  the  pecnlisr  rights  of  the  people  of  each  other  State  whiish 
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held  doctrines  similar  to  those  of  Jndge  Gierke  in  the  Lemmon 
case,  and  also  would  give  to  the  first  section  of  tliia  Article 
that  operation  for  which  Mr.  Cobb,  as  noted  in  a  previous 
chapter,  has  contended.' 

g  675.  It  is  evident  that  if  the  law  of  the  State  in  which 
the  slavehohJing  citizen  from  another  State  maj^  appear  is  the 
standard  of  the  rights  incident  to  citizenship^  there  can  be  no 
support  given  to  his  claim  of  ownership  bj  this  provision- 
It  has  been  seen  that  this  standard  is  that  which  is  best 
supported  by  the  authorities  bearing  on  the  general  question,' 
and  that  this  particular  claim  has  hitherto  been  uniformly 
denied  in  the  free  States  on  this  ground* 

It  has  hcen  seen  that  there  are  no  authoritica  which 
broadly  state  that  the  rights  incident  to  "the  citizens  of  each 
State  "  in  the  State  of  domicil  arc  to  be  tlie  standard  of  the 
privileges  and  immunities  guaraoteed  by  this  provision,  and 
from  the  opinions  of  those  who  would  recognize  the  master's 
claim  in  the  circumstances  indicated,  as  supported  by  it,  it 
may  he  gathered  that  they  regard  his  right  as  included  among 
the  privileges  and  immunities  of  citizenship,  as  known  by 
some  stan<lard  common  to  the  parties  who  established  the 
Constitution. 

§  676.  In  the  argument  Iieretofore  presented,  on  the  ques- 
tion of  the  measure  of  these  guaranteed  rights,  it  w^as  con- 
cluded that  the  eifect  of  this  clause  was  to  continue  the  pre- 

ftnd  Meppndent  nations  in  their  intercourae  with  each  other  recognise  in  roj^ard 
to  the  ordinary  righta  of  persnns  and  property,  upon  the  gronnd  of  comity. 
Without  this,  the  barraony  required  to  insure  *  domt^ftic  irampitllitii'  and  the  free 
commerciai  and  tocial  intercourse  between  the  people  of  the  several  States,  esaential 
to  the  great  purposes  of  the  confederacy,  cannut  be  secured.  The  citizens  of  each 
State  cannot  expect  long  to  enjoy  'rt/?tho  privileges  and  immunities  of  citi^eoa 
iia  the  several  States,"  unless  each  State  maintains  a  eerupuloua  regard  for  comity 
and  reciprocity  in  this  respect.  A  citizen  of  Ohio,  passing  through  Kentucky,  or 
going  into  that  State  on  bustiiesa,  either  with  his  property,  or  witn  persons  under 
hia  guardiaoship,  would  expect  to  be  protected  in  his  rights  of  person  and  prop- 
erty, held  by  the  laws  of  his  place  of  domicil,  under  *  the  fnli  faith  and  credit  * 
required  to  be  giyen  to  the  public  acta  of  his  State,  But  if  a  citizen  of  Kentucky 
cannot  pas3  throu^li  Ohio,  accompanied  by  Ms  servant,  or  send  his  sonrant  into 
this  State  on  a  mere  errand,  withont  beiiiff  dlTestifd  of  bis  rigbt«  secare<^o  bim 
by  the  public  acts  of  the  State  of  his  domicil,  there  \s  an  end  to  that  comity  and 
.-"jreciproL-ity  between  the  two  States  required  by  their  relations  toward  each  other 
ftB  members  of  the  federal  compact,  which  ia  essential  t«  harmony  and  unrestricted 
intercourse  between  the  people  of  the  two  States.  And  such  a  course  on  the  part 
of  Ohio  will  subject  her  citijsenis  to  rotftliating  measures  on  the  part  of  Kentucky." 
*  Ante,  p,  2«J2,  note  2.  •  AtUe.jf.  S02, 
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existing  jt/^-international  law  of  the  colonies  so  far  tm  il 
contained  a  common  standard  of  the  rights  of  a  citizen  of 
one  locality  when  appearing  as  a  domestic  alien  witbiii 
another. 

It  has  been  shown  in  the  former  part  of  the  work  that 
60  far  as  the  common  law  of  Eagland,  operating  as  a  personal 
law  with  national  extent  in  the  colonies  or  the  States,  was  the 
standard  of  these  rights,  it  did  not  maintain  the  claim  of  a 
slave-owner/ 

§  677-  It  may  he  urged  that  some  rights,  thongh  not  recog- 
nized by  the  common  law  of  England  having  this  extent  ill 
the  colonies  and  States,  may  have  been  recognized  by  that 
law  whicli  had  international  operation  in  the  colonics  and 
States,  and  took  effect  also  as  personal  law. 

But  the  question  here  is  rather  of  rights  supported  by 
resting  on  imperial  and  national  authority,  and  it  has 
seen  that  the  right  of  slave^^wnership  was  thus  supported 
only,  if  ever,  so  long  as  property  in  slaves  rested  on  universal 
jarispmdence,  and  that  afterwards  it  was  dependent  for  its 
recognition  upon  private  international  law,  as  received  and 
allowed  in  each  colony  or  several  State  in  the  independent 
exercise  of  its  local  sovereignty.'  Therefore,  admitting  the 
private  international  law  prevailing  in  the  colonies  or  States 
before  the  adoption  of  the  Constitution  to  be  the  standard  of 
these  privileges  and  immunities,  and  that  rights  recognized 
by  international  law  receive  additional  force  and  guaranty 
from  this  provision,  it  does  not  give  the  right  in  a  non-slave- 
holding  State;  for  there,  according  to  the  principles  of  inter- 
national private  law  as  understood  at  the  time  of  the  adop- 
tion of  the  Constitution  J  tlie  right  is  not  to  be  recognized.  | 

§  678.  So,  too,  even  if  it  were  to  be  admitted  that  private 
international  law,  or  the  doctrine  of  a  comity  to  be  adminis- 
tered by  judicial  tribunals,  did  or  does  allow  or  require  such 
tribunals  to  accord  to  the  alien  slaveholder  the  right  of  passage 
or  trAsit  either  at  liis  pleasure,  or  at  his  convenience,  or  at  Ids 
necessity,  with  his  slave  or  bond-servant,  it  is  also  plain  that 

'  AnU,  g  2S4,  a  ;  §  293,  4th  propofiition. 
•  AnU,  ck  IX*,  and  particukrly  §812. 
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tliia  action  of  the  court  is  founded  only  on  the  prestimed  ioten- 
tion  of  the  lawgiver  of  the  fonim  of  juriadiction — the  several 
State,  in  thia  instance.  Therefore,  even  if  a  State  court  may 
or  should,  in  applying  this  doctrine  of  comity  in  the  absence 
of  any  more  direct  evidence  of  the  State's  will,  recognize  the 
slaveholder's  claim  in  these  circumstances,  yet  the  power  of  the 
State  iteelf,  to  declare  what  it  will  or  will  not  do  out  of  com- 
ity, is  not  restricted.  The  judiciary  ia  to  enforce  the  will  of 
the  State  in  this  matter  of  international  comity,  and  not  its 
own  idea  of  what  comity  may  dictate.  In  expressing  the  will 
of  the  State  in  this  matter,  the  legialature  is  gnperior  to  the 
judiciary,  as  in  all  matters  within  the  "  reserved  powers"  of  the 
States,  if  there  is  bo  restriction  in  the  State  constitution/ 

Besides,  this  doctrine  of  courts  determining  the  rights  of 
private  persons  by  their  conception  of  what  international  com- 
ity may  require  of  the  nation,  country,  or  State  whose  law 
they  administer,  is  simply  a  delusive  error,  as  in  the  second 
chapter  of  this  work  it  has  been  attempted  to  show.  The  real 
basis  of  the  slave-owner's  claim,  wherever  it  can  be  recog- 
nised, must  be  the  judicial  presumption  in  favor  of  the  con- 
tinuance of  relations  created  by  the  law  of  another  jurisdic- 
tion ;  wlxen  not  inconsistent  with  some  right  or  obligation  uni- 
versally attributed  in  the  fonim  of  jurisdiction.* 

§679.  If  the  argument  is — that  the  intention  of  the  provi- 
sion is  to  secure  against  State  legislation  all  rights  w^hich,  at 
the  time  of  the  formation  of  the  Constitution,  were  allowed  by 
private  international  law  as  then  received  ;'  that  the  right  of  a 
non-resident  slaveholder  to  pass  and  re[»as0  with  slaves,  was  a 
right  so  allowed — it  appears  that  the  major  proposition  of  the 


'  See  rtftfe,  g§  7&,  122. 
*Ant^,  gg88.  116. 
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*  The  propuHition  appears  in  Judge  Clerke'9  oplnioQ,  anU,  p.  B&4,  tbongh  It  in 
there  mergecl  in  the  mnch  broader  doctrine,  that  the  effect  of  the  Conatittition  !i 
to  creAte  a  general  inter-Htate  comity,  tlic  appllcatioB  of  which  devolves  upon  the 
jtidicinry  m  charged  with  the  cjtecation  of  the  Constitution  as  the  supreme  law  of 
the  laml ;  that  this  comity  Is  eqaaliy  ft  restriction  on  the  legislative  primer  b»  are 
the  grauts  of  power  t*^  a  natioual  govemraent  or  the  enqmerated  res^trictiona  on 
the  SStatefl.  This  indefinitely  vaat  branch  of  national  law  ia  derived  by  Jnd^e 
Gierke,  it  ia  to  he  noticed,  not  merely  by  interpretation  and  construction  of  the 
aeTera!  clntiAefl  of  the  Fourth  Article,  but  simply  from  the  idea  of  the  Constitu- 
tion. The  dfjctrine  may  have  been,  for  the  first  time,  broadly  stated  in  a  judicial 
opiiuon  in  the  Ohio  case,  by  Judge  Hartley,  though  it  ia  not  altogether  new. 
VOL.  IL— 24 
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argument  is  entirely  ansupported  by  any  reaeonijig,  and  thi 
the  minor  is  contrii^*  -       to  the  history  of  intemational  ji 
prudence  on  this  <|i  ,  and  originated  in  the  extra-judieialJ 

dicta  of  judges  of  glavebolding  States,  and  the  argumeDte 
exocutire  officers  and  law-book-writers  of  those  States. 

§680.  It  has  been  shown,  in  the  ninth  chapter  of 
work,  that  the  intemational  law  or  *^  eomity ''  bad  ceasad,  &il 
the  time  of  Somerset's  eaae,  to  support  the  owner's  claim  in  aajT 
easeJ    In  the  same  chi^ter,  it  was  shown  that  the  ownership, ' 
in  respect  to  slaves,  could  be  supported  under  the  intemational  I 
rule  of  transit  only,  if  ever,  wliile  slaves  were  property  or  chat- 
tels by  the  jus  gentium  or  universal  jurisprudence;  that  langj 
before  the  formation  of  the  (Constitution  slavery  of  negroes  | 
bom  in  the  colonies  and  States  had  ceased  to  rest  on  universal 
jurisprudence,  and  was  then  ascribable  solely  to  the  particular  | 
law,  jus  proprinm,  of  some  one  colony  or  State ;  while  it  is  also  { 
questionable  whether  the  condition  had   not  so  essentially 
changed,  even  under  the  local  laws  of  the  slaveholding  caloiUfia*J 
or  States,  that  the  slave  was  no  longer  property,  but  a  perwu  j 
owing  service  in  a  relation  to  another  person.* 

§  681-  And  if  it  is  urged  that,  tliough  the  chattel  eha 
of  slavery  is  now  not  recognized  in  jurisprudence,  yet  the 
of  the  master  to  the  services  of  his  slave,  is  a  propoty,  be- 
cause it  is  valuable  or  may  be  bought  and  sold,*  it  must  be  re- 
plied that  it  cannot  be  property  beyond  the  sphere  of  the  local 
law  which  enforces  the  obligation  of  the  slave/  The  provision 
mw^t  be  interpreted  or  construed  like  a  treaty,  and  if  the  ques- 
tion turns  upon  what  is  property ^  there  is  but  one  standard  of  j 
property  as  between  independent  communities — that  is,  univer- 
sal jurisprudence,  exhibited  in  the  intemational  intercourse  of  I 
all  civilized  nations,  and  particularly  in  the  law  of  commerce. 

Besides,  on  general  principles  of  interpretation,  it  may  be 
objected  to  this  argument  that  it  proves  too  much  ;  it  woold 
make  every  valuable  right  existing  by  the  local  law  one  which 
could  be  protected  by  this  provision, 

^Ant€,  %  308  ■  ^fil*.  gf  288.  284. 

*  Whicb  Is  Judge  CIerke*t  proposition,  ante^  pp.  863,  364. 

*  Compare,  t:mttra  Mr,  CConof'ii  atvninfEDt,  20  N.  Y„  673.  If  it  is  aaid  th^t  it 
10  property  in  view  of  thifl  proridion  DecftUBo,  bj  tbe  proTinioQ,  the  local  law  ol 
property  in  rcfpect  to  sUvea  ta  taken  up  and  carried  beyond  ii«  original  habitat — 
this  IB  reaBonlng-in-a-circle. 
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g  C82.  And  if,  again,  it  is  said  tliat  the  Constitution  in  otber 
places  recoj^ni^ea  tlie  existence  of  those  rights  of  mastership 
and  the  corresponding  obligations  which  enter  into  that  state 
which  we  call  slaverj — that  therefore  the  Constitution  recog- 
nizes the  property  which  the  master  has  by  State  law,  gener- 
ally, or  beyond  the  instances  specified  in  that  instrument^the 
argument  is  simply  a  fallacy,  which  has  been  already  indi- 
cated.' 

Besides,  these  very  clauses  of  the  Constitution,  recognizing 
the  right  of  a  slave^owner,  being  a  citizen  of  a  State,  to  the 
custody  of  his  slave  in  the  instance  of  his  escape,  are  an  argu- 
ment against  this  claim,  on  tlie  general  rule — expressio  tinius  eat 
exeliisio  alterius,' 

§  683.  The  claim  of  tlie  slave-owner,  being  a  citizen  of  some 
State  of  the  Union,  can  be  supported  by  this  provision  only  in 
that  case  in  wliich  it  would  at  the  same  time  be  recognized  by 
the  private  international  law  resting  on  the  authority  of  the 
several  State,  The  question  whether  such  claim  is  now  sup- 
ported by  law,  in  the  so-f'allcd  free  States,  will  be  properly 
considered  in  another  chapter.  But  it  is  here  to  be  noticed 
that,  whether  the  unwritten  private  international  does  or 
does  not  support  that  claim  in  any  State,  it  is  a  law  subject  to 
the  legislative  action  of  the  State,  and  the  judicial  tribunals 
are  bound  to  take  the  law  sls  given  by  the  legislature.  For,  as 
above  stated,  the  reserved  powers  of  the  State  are  not  limited 
in  this  respect  by  any  part  of  the  Constitution. 

§  6S4.  Independently  of  the  question  whether  the  absolute 
slavery  of  negroes  may  be  supported  under  this  provision,  a 
question  regarding  the  maintenance  under  it  of  other  bond 
conditions  might  arise.  There  arc  probably  no  cases  in  which 
the  claim  of  a  master  to  the  custody  of  a  fugitive  minor  ap- 
prentice  has  been  claimed  as  specifically  guaranteed  by  this 
provision.  Even  if  not  comprehended  under  the  provision  re- 
specting fugitives,  it  would  seem  that  it  might,  as  a  well-known 
common-law  relation"  which,  as  such,  must  have  been  cus- 
tomarily recognized  in  the  colonies  and  States,  be  supported 
by  this  provision, 

'  AnU,  g  607. 

*  See  pauim,  in  the  CAMS  riibn*ed  to,  ante^  p.  36 S«  Bote  1. 
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§  685*  It  will  be  remembered  that  whatever  may  be  the 
tnie  interpretation  of  these  clauses,  ad  indicating  certain  per- 
sons and  certain  rights,  the  question  arises  of  the  operation  of 
the  provision,  or — in  what  manner  are  the  ends  contemplated 
by  it  to  be  attained  ?  The  question  then  arises  of  the  char- 
acter of  the  provision,  as  either  public  or  private  law;  that 
is — who  are  the  persons  upon  whom,  as  a  rule  of  aetioii|  it 
operates  ? 

This,  as  has  been  indicated,  is  a  question  of  constmctioHi 
as  distinguished  from  interpretation.*  Without  attempting  to 
indicate  each  of  the  several  constructions  which  m.ight  possi- 
bly be  given  to  this  provision,  it  is  enough  to  say  that  it  ia 
either,  1— a  rule  acting  on  the  States  as  political  persons,  cre- 
ating a  duty  in  them  to  do  or  to  forbear  doing  something  in  re- 
spect to  the  citizens  of  each  other  State ;  or  it  is,  2 — a  rule  acting 
on  private  persons,  and  affecting  the  rights  and  obligations  of 
the  citizens  of  each  State  in  certain  relations  with  other 
persons. 

If  the  provision  has  the  character  first  described,  it  will 
depend  upon  the  existence  of  other  provisioBS  in  the  Constitu- 
tion whether  it  may  be  made  to  operate  on  private  persons 
with  the  authority  of  national  municipal  law,  or  whether  its 
legal  operation  must  be  sought  in  that  law  which,  in  authority 
and  extent,  is  the  local  law  of  a  several  State. 

But,  if  the  character  of  the  provision  is  that  secondly  above 
described,  the  provision  is  itself  part  of  the  national  municipal 
private  law  which  most  be  applied  by  all  tribunals  exercising 
the  judicial  power  of  the  United  States,  and  also  by  State 
tribunals  exercising  concurrently  the  judicial  power  of  the 
State  under  the  Sixth  Article  of  the  Constitution ;  while  eaeh 
State  in  the  exercise  of  its  reserved  powers  is  at  the  same  time 
prevented  from  infringing  the  rights  accorded  by  the  provision 
to  private  persons,  and  State  laws,  in  their  application  to  citi- 
zens of  other  States,  must  be  subject  to  judicial  power  ap- 
plying this  part  of  the  Constitution  as  public  law. 

§  6Sd,  It  is  first  proper  to  look  for  legislative  constructions 
of  this  provision.     And  here  the  utter  absence  of  any  legisla- 

>^»/«,  §601. 
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tion  either  State  or  national,  for  the  purpose  of  carrying  this 
provision  into .  effect,  is,  negatively,  an  index  of  its  construc- 
tion. Congress  has  not  liitlierto  passed  any  law  expressly 
designed  to  maintain  the  privileges  and  imninnities  of  citizens 
appearing  as  domestic  aliens  in  any  State.  But  neither,  on  tlie 
other  hand,  have  the  State  legislatures  ever  deemed  it  neces- 
eary  for  them  to  pass  laws  to  secure  those  pri^dlege8  and  im- 
munities. 

But  the  mere  fact  that  the  citizens  of  the  several  States 
have  enjoyed  some  of  the  privileges  and  immunities  of  citi- 
zens in  the  other  States,  is  not  of  itself  any  positive  index  of 
its  construction,  because  it  does  not  appear  but  that  the  same 
privileges  and  imraunities  would  have  been  equally  enjoyed 
by  the  same  persons  had  there  been  no  such  provision. 

§  687.  Tlierc  are  only  a  few  judicial  dicta  which  can  be 
referred  to  onplm  question,  besides  those  which  may  be  con- 
tained in  the  opinions  already  cited  in  this  chapter. 

A  part  of  the  opinion  written  by  Chief  Justice  Ilomblower, 
of  New  Jersey,  in  1830,  in  Himsley's  case,  will  hereinafter  be 
noted,  in  which  he  maintains  t!iat  Congress  has  no  power  of 
legislation  in  reference  to  any  of  these  i>rovision8,  except  the 
first  section  of  this  Article,  and  that  only  by  the  express  grant 
of  power  contained  in  it.  He  appears  to  give  to  all  these  pro- 
visions the  first  of  the  four  constructions  already  indicated.' 

In  Miller  v.  McQuerry  (1853),  5  McLean,  477,  Judge 
McLean,  in  a  charge  to  the  jury,  sustaining  the  power  of  Con- 
greas  to  legislate  in  reference  to  the  fugitive-slave  provision, 
said: — '* The  Constitution  provides  that  full  faith  and  credit 
shall  be  given  to  the  public  acts,  &c,,  of  one  State  in  every 
other.  If  an  individual,  clafcning  this  provision  as  a  right, 
and  a  State  court  shall  deny  it,  on  a  writ  of  error  to  the  Su- 
preme Court  of  the  Union  such  judgment  would  be  reversed. 
And  the  provision  that  the  citizens  of  each  State  shall  be  enti- 

*  AnU,  p,  S58.  In  this  opinion,  Jadge  Homblower,  in  Bnpporting  hii  c?oii- 
Btroctiofi  by  viewa  of  political  expediency,  Bays : — "  Leprisiation  by  CoDffreaa, 
t^nliitmg  the  manner  in  which  a  citixen  of  one  State  should  he  epfured  and 
protected  in  the  enjoyment  of  hiB  citlzenahtp  in  anoth<?r,  would  cover  a  broad 
field,  and  lend  to  the  most  onhappy  reaulta"  See  the  fuller  citation  of  the  oplja^ 
ion,  poii  in  Ch,  XX  VL     The  occasion  of  the  opinion  is  described,  anU,  p.  64. 
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tledf  Ac^  Caagrem  mnquaidmuhlj  mAf  proTide  in  wbat  i 
a  right  claimed  under  this  claufie  and  denied  bj  a  State  may  be 
enforced.  And  if  a  caae  can  be  raised  tinder  it,  witfaotit  anj 
further  statntorr  pfx>r]^one,  so  as  to  present  the  point  to  llie 
Sopreme  Court,  the  decision  of  a  State  oonrt  denjing  the  riglil 
would  be  reversed/'* 

Judge  Smithy  of  Wisconsin,  in  BoolbV  ease,  1854,  3  Wide, 
3S,  aaln: — ''What  would  be  thought  b/ the  people  of  this 
oMntrjr,  should  Congress  pass  a  law  to  carry  into  effect  diat 
elange  of  the  fourth  Article  in  regard  to  citixenahipP 

In  Chief  Justice  Taney  ^s  opinion  in  Dred  Scott'^s  case  there 
are  one  or  two  psssages  bearing  on  this  question.  They  are  la 
be  found  in  the  citations  already  given.  The  principal  obser^ 
rations  are  those  on  p.  42S  of  the  report,  in  the  first  paragraph, 
given  also  in  p.  296  of  this  volume,  in  the  first  paragraph. 
The  other  is  on  p,  425  of  the  report,  in  a  passage  cited  on  p. 
847  of  this  volume,  describing  the  consequences  of  recognizing 
the  younger  Damal  as  a  citizen* 

From  these  dicta  it  may  be  inferred  that  Judge  Taney 
would  construe  the  provision  as  private  law  creating  rights 
and  obligations  in  relations  between  private  persons,  and  hold 
that  those  rights,  as  "  the  privileges  and  imnmnities  of  citi* 
zem'^  intended,  may  be  maintained  by  the  national  judicial^', 
irrespectively  of  the  juridical  action  of  the  State  in  which  the 
citizens  who  may  claim  them  shall  appear. 

In  the  cases  of  BushneU  and  Langston  (1859),  9  Ohio,  75, 
where  the  power  of  Congress  to  legislate  for  carrying  out  the 
fugitive^lave  law  was  sustained  by  a  majority  of  the  court, 
Brinckerhoff,  J.,  in  his  dissenting  opinion,  ib.  225,  says  of  this 
provision  and  that  for  the  surrender  of  fugitives  from  justice : 
— "  That  these  clauses  are  mere  articles  of  compact  between 
the  States,  depend erit  on  the  good  faith  of  the  States  alone 
for  their  fulfillment,  I  suppose  no  one  will  dispute.  They  do 
not  confer  upon  Congress  any  power  wbati5oever  to  enforce 
their  observance/'     Sutliff,  J.,  in  the  same  case,  ib.  231-237, 


^  It  should  be  remembered  tbM  thia  was  aald  oxd}'  in  a  chArgo  to  m  jmy .  The 
whole  Is  Tery  carelesilj  not  tcgeiber.  Judge  McLean  did  not  here  eren  notice 
the  fact  that  a  power  had  been  epeciatly  giyea  to  legislate  in  reference  to  the  proof 
and  effect  of  acts,  jadgmenta,  &c. 
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also  denies  power  in  Congress  to  legislate,  and  appears  to 
r^ogard  the  provision  as  a  law  acting  on  the  States  as  its 
subjects.' 

§  688.  The  question,  whether  Congress  or  the  States  have 
the  power  to  legislate  for  the  purpose  of  carrying  this  provi- 
sion into  effect,  depends  upon  the  view  taken  of  it  as  public  or 
private  law.  Four  views  or  constructions,  which  it  is  supposed 
might  be  advanced  in  reference  to  any  of  these  provisions, 
have  been  stated  in  aiiother  chapter.  It  would  appear  that, 
under  any  construction,  the  provision  should  act  as  a  limit  to 
the  legislative  power  of  the  States,  and  might  be  applied  by 
the  judicial  power  of  State  courts  in  the  first  instance,  or  of 
the  Supreme  Court  of  the  United  States  in  the  last  resort,  in 
declaring  void  any  State  law  in  conflict  with  it.  But  whether 
a  case  could  arise  under  this  provision,  which  would  be  within 
the  judicial  power  of  the  United  States,  as  a  case  "  arising  under 
the  Constitution"  of  the  United  States,  and  not  as  a  case  arising 
between  certain  parties,*  would  appear  to  depend  on  this  ques- 
tion of  construction,  as  does  also  the  legislative  power. 

§  689.  As  already  remarked,  there  is  apparently  no  neces- 
sity for  supposing  that  a  similar  construction,  in  respect  to  the 
persons  upon  whom  they  operate,  should  be  given  to  each  of 
these  provisions.'  But  it  seems  to  be  generally  assumed  in  all 
arguments  on  the  subject,  that  it  must  be  presumed  that  the 
principles  which  may  be  applied  to  the  construction  of  any 
one  should  be  equally  applicable  to  the  construction  of  another. 
For  this  reason,  the  authorities  on  the  construction  of  the  other 
provisions  should  be  examined  as  guides  in  the  construction  of 
that  which  is  the  subject  of  this  chapter. 

But,  without  entering  fully  into  the  question  of  the  con- 
struction of  this  provision,  it  may  be  argued,  consistently  with 
views  to  be  presented  in  connection  with  the  construction  of 
other  provisions  of  this  Article,  that  the  last  of  the  four  con- 

'  See  also  the  citations  from  these  opinions  in  Ch.  XXVL 
•  Ante,  Vol  I.,  p.  482.    Mr.  (yConor,  arg.  20  N.  Y.  581 :— "  It  is  a  curb  set  on 
State  legislation,  harmonizing  with  the  provision  which  eictends  the  egis  of  the 
federal  judiciary  to  the  non-resident  citizen  in  all  controyersies  between  him  and 
the  citizens  of  the  State  in  which  he  may  be  temporarily  sojoaminir." 
«^nte,§d08.  r         ..     J      — D 
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stnictiong  which  have  been  mentioned  is  that  which  harmoii* 
izes  best  with  the  general  character  of  the  Constitation ;  th»t 
on  the  principle  of  the  continuation  of  private  law  this  provi- 
sion may  be  supposed  to  have  been  intended  to  snpplj  a  law 
oi  national  atUhorUy^  and  j^^tio^^-intemational  effect,  in  the 
place  of  that  law  of  individual  rights  for  persons  of  white  <Nr 
European  race,  which,  in  the  colonies,  was  maintained  by  the 
national  or  imperial  authority,  operating  equally  in  every  part 
of  the  empire,  and  which  maintained  those  rights  in  the  case 
of  any  such  person,  even  against  the  local  authority  of  any 
colony  or  several  jurisdiction. 

This  law  would  indeed  have  continued,  had  the  Constitu- 
tion contained  no  such  provision,  to  be  judicially  applied  in 
each  State  to  determine  the  rights  of  persons  appearing  therein 
as  domestic  aliens,  until  it  should  have  been  changed  nndor 
the  juridical  authority  of  the  State,  either  by  positive  legisla- 
tion or  judicial  modification  of  unwritten  law.  But  it  may 
perhaps  be  said  that  it  would  have  ceased  to  have  its  former 
extent,  since  the  States,  but  for  these  provisions  of  the  fourth 
Article,  would  have  equal  authority  over  all  persons  within 
their  limits,  whether  domiciled  inhabitants  or  domestic  aliens. 
The  international  recognition  of  the  rights  of  domestic  aliens 
would,  in  each  State,  have  depended  upon  its  several  will  and 
autonomic  recognition  of  international  obligation,  and  the  only 
private  international  law  which  could  have  been  judicially 
recognized  as  applying  to  persons  domiciled  in  another  State 
would  have  been  that  which,  in  its  authority,  was  identified 
with  the  local  municipal  law.' 

'  That  is,  this  wonld  have  been  the  theory  of  the  public  law  {anU,  g  4SS). 
But  whether  there  eyer  was  a  period  when  a  state  would  haye  been  patiently  al- 
lowed  to  treat  the  other  States  as  foreign  countries  may  be  doubted.  See  atUe,  n« 
3,  on  p.  368. 
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OF  THE  DOMBSnO  INTEBNATIONAL  PBIYATE  LAiM^  THE  T7NITED 
STATES.  THE  BT7BJE0T  OONTINUEDI  OF  THsJpDOiKD  AKD  THIBD 
PABAGRAPHS  OF  THE  SEOOKD  SECTION  OK.  !|^fe^MtJBTH  ABTIOLE. 
OF  THE  PERSONS  WHO  MAY  BE  DELiy4p|>  UP  AS  FUGmYES 
FROM  JUSTICE  OB  FROM  LABOR. 

§  690.  The  second  and  third  paragraphs  of  the  second  sec-, 
tion  of  the  fourth  Article  of  the  Constitution  are  as  follows : — 

"  2.  A  person  charged  in  any  Sfifte  with  treason,  felony,  or 
other  crime,  who  shall  flee  from  justice,  and  be  found  in  anothtilr 
State,  shall,  on  demand  of  the  executive  authority  of  the  State 
from  which  he  fled,  be  deliYered  up,  to  be  removed  to  the  State 
having  jurisdiction  of  the  crime."  • 

"  3.  No  person  held  to  service  or  labor  in  one  State  under 
the  laws  thereof,  escaping  into  another,  shall,  in  consequence  of 
any  law  or  regulation  therein,  be  discharged  from  such  service 
or  labor;  but  shall  be  delivered  up  on  claim  of  the  party 
to  whom  such  service  or  labor  may  be  due." 

§  691.  The  general  object  of  the  first  of  these  provisions  is 
the  enforcement  of  State  laws  which  require  actual  custody  of 
the  person.  In  the  additional  territorial  extent  which  it  com- 
municates to  such  laws,  it  modifies  the  etijoyment  of  the  indi- 
vidual right  of  personal  liberty.  But  its  general  effect,  as  aux- 
iliary to  the  administration  of  the  criminal  law  of  the.  States, 
is  a  topic  beyond  the  scope  of  this  treatise.  A  state  may  how- 
ever propose,  by  punitory  laws,  to  secure  the  maintenance  of 
any  particular  status  or  personal  condition.  Thus  the  abduc- 
tion of  a  free  person,  except  in  the  maintenance  of  rights 
incident  to  the  relation  of  family,  is  in  every  country  a  crim- 
inal act,  and,  in  the  common  law  of  England  and  America, 
is  known  as  the  crime  of  kidnapping.  So,  in  countries  where 
involuntary  servitude  exists,  the  law  punishes  the  act  of  con. 
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▼^IJilig  away  sl&ves,  either  with  or  without  their  consent,  and 
wnKer  with  the  intent  to  tfansfer  them  as  property  to  other 
jurisdictioug  or  with  the  inlent  to  place  them  in  juHfidictiona 
where  involuntary  servitude  is  not  lawful;  the  act  being  in 

either  case  felonious  by  the  law  of  the  slaveholding  state,  and, 
in  the  slaveholding  States  of  the  Union,  punishable  under  spe- 
cial statutes.  From  the  abstract  of  State  legislation  given  in 
earlier  chapters,  it  appears  that  there  are  a  variety  of  acts  pun- 
ishable under  the  statutes  of  some  States  which  are  rendered 
possible  only  by  the  existence  of  a  slave  or  disfranchised  clase, 
and  that,  in  some  non-slaveholding  States,  the  forcible  assertion 
by  a  person  from  another  State  of  his  claim  in  respect  to  a 
fugitive  from  service  or  labor  may  be  declared  subject  to  pun* 
^ishment. 

In  the  extent  which  thia  provision  may  give  to  such  laws  it 
is  then  directly  connected  with  the  subject  of  personal  con- 
dition. Tliere  are,  moreover,  certain  obvious  resemblances  be- 
tween this  provision  and  that  which  follows  it,  respecting  fugi- 
tives from  labor,  and,  in  the  authorities  which  must  be  cited 
in  the  examination  of  the  latter,  the  two  provisions  have  so 
often  been  considered  analogous  that  the  examination  of  the 
first  is  incidental  to  that  of  the  second,  under  the  view  herein 
taken. 

§  69S.  The  questions  which  arise  under  these  provisions,  re- 
garded as  parts  of  the  private  law  of  the  United  States,  are — 

1,  What  rights  and  obligations  of  private  persons  are  inci- 
dent to  the  relations  created  by  these  provisions  ? 

2,  By  what  means  are  these  rights  maintained  and  these 
obligations  enforced  ? 

These  questions  involve  an  inquiry  into  the  subjection  (to  one 
or  the  other  of  the  two  several  possessors  of  sovereign  powers 
in  each  State  of  the  Union — the  several  State  or  the  govern- 
ment of  the  United  States)  of  the  private  persons  entitled  to 
such  rights,  or  owing  such  obligations. 

According  to  what  has  already  been  stated  respecting  the 
international  character  of  these  provisions,  this  inquiry  will 
lead  to  the  adoption  for  each  clause  of  one  of  those  four  con- 
structions (or  views  derived  by  construction  as  distinguifihed 
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from  interpretation)  which  have  already  been  presented  as 
possibly  applicable  to  all  or  most  of  th^^rovisions  of  the 
fourth  Article/  ^  ^^r 

But  whichever  of  these  constructions  may  be  put  upon 
either  of  these  two  cla^i^s  of  this  Article,  it  is  plain  that,  in 
the  relations  created  or  maintained  by  either^  certalfe.  natural 
persons  are  designated  as  the  objects  of  action  or  the  objects  of 
a  right  of  action.'  Under  any  one  of  these  constructions,  there- 
fore, the  q^testion  arises — 

What  persons  may  be  delivered  up  as  fugitives  from  justice 
or  as  fugitives  owing  s^frvice  or  labor  ? 

The  examination  of  each  o^  these  clauses  may  then  be  dis- 
tributed under  the  two  following  inquftes  : 

1.  Who,  in  each,  are  the  persons  who  are  the  objects  of  the 
rights  guaranteed  by  the  provision  ? 

2.  By  what  means  are  these  provisi|pB  to  be  made  opera- 
tive upon  private  persons  ?  ^'^ 

It  is  evident  that  the  questions  above  stated  arise  immedi- 
ately on  the  provisions  themselves,  independently  of  any  stat- 
ute passed  by  Congress  or  by  the  States  for  the  purpose  of 
maintaining  rights  or  enforcing  obligations  supposed  to  be 
created  by  these  provisions.  But  in  order  to  determine  either 
question,  it  is  necessary  to  refer  to  the  authorities  on  these 
points,  and  these  are  to  be  found  in  the  national  and  State  leg- 
islation having  this  object;  in  the  cases  which  have  arisen 
under  such  legislation ;  and  in  other  more  or  less  authoritative 
discussions  of  its  constitutionality.  The  various  State  statutes 
which  have  a  bearing  on  these  questions  have  already  been 
enumerated;  but  their  constitutionality,  in  reference  to  the 
national  law,  has  been  judicially  examined  only  in  connection 
with  the  constitutionality  of  the  statutes  enacted  by  Con- 
gress. 

The  first  of  the  questions  before  stated  must  therefore  be 
considered  in  connection  with  the  similar  inquiry  arising  under 
the  laws  of  Congress.  The  second  question  will  involve  an 
inquiry  into  the  proper  construction  of  these  clauses  and  the 
question  of  the  constitutionality  of  the  laws  of  Congress.    In 

'  AfUe,  p.  28«.  '  AnU,  gg  28,  M. 
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consequence  of  the  real  and  eupposed  analogies  between  the 
two  provisions,  which  have  been  alluded  to,  it  will  be  conve- 
nient to  consider  the  first  question  in  its  application  to  each 
provision,  before  talcing  up  the  second  question, 

§  693.  The  first  of  theBe*qiie6tion8  i$  jto  be  considered  in  the 
remainder  of  this  chapter.  As  particularly  directed  to  the  first 
of  these  constitutional  provisions,  it  is — 

Who  are  the  persons  who  may  be  tlie  objects  of  the  demand 
and  delivery  contemplated  by  the  provision  and  by  the  first 
and  second  sections  of  the  act  of  Congress  of  1703,  which  are 
the  only  enactment  of  the  national  legislature  on  this  sub- 
ject?* 

This  will  be  determtnable  in  part  by  the  force  of  the  words 
**  treason,  felony,  or  other  crime."  In  a  demand  under  this 
clause,  the  law  of  the  State  in  which  the  act  charged  was  com- 
mitted must  of  course  have  characterized  it  as  treason,  felony, 
or  other  crime.  If  the  law  of  the  State  into  whicli  the  person 
demanded  may  have  fled  should  have  given  the  same  charac- 
ter to  such  act,  it  may  be  presumed  that  the  correspondence  of 
the  demand  with  the  provision,  in  that  requisite,  will  not  be 
matter  of  dispute  between  the  two  States ;  even  though  tlie 
act  charged  should  be  punishable  by  the  law  of  no  other  State. 
But  it  is  evident  that  the  act  charged  as  such,  by  the  law  of  the 
State  wherein  it  was  committed,  may  be  one  which,  in  the 
State  into  which  the  person  claimed  has  flc^d,  is  not  known  as 
an  act  subject  to  legal  penalties.  In  such  case  the  question 
must  occur — by  what  legal  standard  is  the  extent  of  these  words 
in  the  provision  and  the  character  of  the  ac*t  charged  as  *'  trea- 
son, felony,  or  other  crime,"  to  be  determined?  Some  dis- 
agreement on  this  question  would  seem  inevitable  between 
States  of  this  Union,  when  one  may  by  punitory  laws  propose 
to  secure  a  condition  of  bondage  or  civil  disability  unknown 
to  the  law  of  the  otlier,  and  when  one  may  ascribe  liberty  of 
condition  to  all  and  protect  its  enjoyment  by  all  within  its 
juriBdiction  without  reference  to  rights  claimed,  by  another 
State,  as  belonging  under  private  international  law  to  ita 
citizens  in  respect  to  their  escaped  slaves, 

»  See  tho  ict  ooted  poif,  In  the  begiimiiig  of  Ch.  XXVUL 
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§  694.  Tliere  are  a  number  of  decisioiiB  in  cases  involving 
'ft  jndieial  consideration  of  the  force  of  these  terms.  Buf  these 
has  been,  I  believe,  no  case  of  this  kiud,  wherein  the  act  charged 
aa  being  within  the  scope  of  these  words  was  one  whose  char- 
acter would  thus  be  dilferently  regarded  under  the  punitory 
laws  of  States  thus  differing  in  their  respective  laws  of  personal 
condition,  earlier  than  the  recent  case  on  petition  for  a  inanda* 
mus  in  the  Supreme  Court  of  the  tJDited  States,  December 
Term,  1860,  eT\tii}ed~& paHe :  in  the  matter  of  the  Common- 
wealth of  Kentucky,  one  of  the  United  States  of  America,  by 
Beriah  Magoffin,  Governor,  and  the  Executive  Authority  there- 
of, Petitioner,  v,  William  Denuison,  Governor  of  the  State  of 
Ohio,  The  case  is  not  as  yet  reported.  The  extracts  here 
given  from  the  opinion  of  the  court,  pronounced  by  Chief 
Justice  Taney,  are  from  a  printed  copy  received  from  the 
clerk's  office.  In  the  opinion  no  mention  is  made  of  the  cir- 
cumstances on  which  the  case  arose.  From  the  documents  in 
the  Governor's  special  message  to  the  Legislature  of  Ohio,  of 
Feb.  12,  1861,  it  appears  tliat  Willis  Lago  was  claimed  by 
the  Governor  of  Kentucky,  May  31,  1860,  as  charged  with 
"  the  crime  of  assisting  slaves  to  escape.''^ 

On  the  question,  whether  the  act  charged  was  a  crime  with- 
in the  meaning  of  the  Constitntion,  the  Chief  Justice  says : — 

**  Looking  to  the  language  of  the  clause,  it  is  difficult  to 
comprehend  how  any  doubt  could  have  arisen  as  to  its  mean- 
ing and  construction.  The  words  '  treason,  felony,  or  other 
crime/  in  their  plain  and  obvious  import,  as  well  as  in  their 
legal  and  technical  seuse,  embrace  every  act  forbidden  and 
made  punishable  by  a  law  of  tlie  State.  The  word  *  crime' 
of  itself  includes  every  offence,  from  the  highest  to  the  lowest, 
in  the  grade  of  offences,  and  includes  what  are  called  '  mis- 
demeanors,' as  well  as  treason  and  felony.  (4  Bl.  Com,,  6,  6, 
and  note  3,  Wendell's  edition.) 


'  In  the  indictment,  tlio  grAnd  jury  "accuBe  WUlis  Lo^,  a  free  man  of  color, 
of  the  crime  of  aashting  alares  to  escape,  dbc.»  cominittea  fts  follows,  viz. :  The 
said  Wiliifj  Laco,  free  man  of  color,  on  tho  4th  day  of  October,  1850,  in  the 
county  ftforeaAid,  not  having  lawful  claim,  and  not  baviijg  any  color  of  claim 
thereto,  did  seduce  and  entice  Charlotte,  a  bUto,  the  property  of  C,  W.  Nnckola, 
to  leave  her  owner  and  posaesAor.  and  did  aid  and  oasiat  the  said  eJave  in  an  at* 
tempt  to  m&ke  her  escape  from  her  said  owner  and  poaaeasor,  agalnat  the  peace 
and  dignity  of  the  Commonwealth  of  Kentucky/' 
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'*  But  as  the  word  crime  would  have  inclaJdd  treason  and 
>ii^  without  specially  mentioning  those  offences,  it  seems 
:)o  supposed  that  the  natural  and  legal  import  of  the  word, 
by  associating  it  with  those  offences,  must  be  restricted  and 
confined  to  offences  already  known  to  the  common  law  and  to 
the  usage  of  nations,  and  regarded  as  offences  in  every  civil- 
ized community,  and  that  they  do  not  extend  to  acts  made 
offences  by  local  statutes  growing  out  of  local  circumstanceay 
nor  to  offences  against  ordinary  police  regulations.  TUis  18 
one  of  the  grounds  upon  which  the  governor  of  Ohio  refused 
to  deliver  Lago,  under  the  advice  of  the  attorney  general  of 
that  State. 

"But  this  inference  is  founded  upon  an  obvioos  mistake  as 
to  the  purposes  for  which  the  words  *  treason  and  felony' 
were  introduced*  They  were  introduced  for  the  purpose  of 
guarding  against  any'  restriction  of  the  word  'crime,'  and  to 
prevent  this  provision  from  being  construed  by  the  rules  and 
ii^gee  of  independent  nations  in  compacts  for  delivering  up 
fugitives  from  justice.  According  to  these  usages,  even  where 
they  admitted  the  obligation  to  deliver  the  fugitive,  persons 
who  fled  on  account  of  political  offences  were  almost  always 
excepted,  and  the  nation  upon  which  the  demand  is  made  abo 
uniformly  claims  and  exercises  a  discretion  in  weighing  the 
evidence  of  the  crime,  and  the  character  of  the  offence.  Tl\e 
policy  of  different  nations  in  this  respect,  with  the  opinions  of 
eminent  writers  upon  public  law,  are  collected  in  Wheaton  on 
the  Law  of  Nations,  171;  Fcelix,  313;  and  Martin,  Verge's 
edition,  182.  And  the  English  government,  from  which  we 
have  borrowed  our  general  system  of  law  and  jurisprudence, 
has  always  refused  to  deliver  up  political  offenders  who  bad 
sought  an  asylum  within  its  dominions.     And  as  the  States  of 


^  The  mention  of  treMon  and  felony  nmkea  it  obvious  that  the  proeidtm  ex- 
tends to  some  coBf'fi  not  within  the  intemntional  rule  of  Dxtraditloii.  But  do9A  it 
mpptmr  from  thia  that  tficTc  ia  no  reatricttfin  on  the  word  crime  f  or  that  \\^  hy 
itself,  ifl  ttot  to  be  interpreted  by  that  riilo  ?  Does  not  the  specilieiLtion  of  treuoa 
uid  felony,  thooj^h  coming  under  the  jLcenenU  tenn  crime,  warrant  the  inference 
(by  ejqpreaaio  nniua,  etc)  tbat,  by  itself,  it  is  to  be  interpreted  by  that  pule  which 
txdodes  political  offences,  and  in  which  these  terms  of  English  Uw  are  not  i«> 
cognUed?  How,  in  this  ar^ment,  which  Ih  that  referred  to  by  the  Chief  Jostioe 
in  the  precediog  paragraph,  is  there  any  "  mistake  u  to  the  purposes  for  whiob 
the  words  treason  and  felony  were  iatrodiK^  T 
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this  Union,  altlioiigh  united  as  one  nation  for  C6%in  specified 
purposes,  are  yet,  so  far  as  concerua  their  internal  governinen^  ^ 
separate  sovereigntiea,  independctlt  of  each  other,  it  was  ob-  •. 
yiously  deemed  necessary  to  ^ow  by  the  tenns  used  that  this 
compact  was  not  to  he  regarded  or  construed  as  an  ordinary 
treaty  for  extradition  between  nations  altogether  independent 
of  each  other,  hut  was  intended  to  emtoaee  political  offences 
against  the  sovereignty  of  the  State,  as  well  as  all  other  crimes. 
And  as  treason  waa  also  a  *  felony/  (4  Bh  Com.,  94,)  it  waa 
necessary  to  insert  those  words  to  show,  in  language  that  could 
not  be  mistaken,  that  political  offenders  were  included  in  it/ 
For  this  was  not  a  compact  of  peace  and  comity  between 
separate  nations  who  had  no  claim  on  each  other  f<>r  mutual 
support,  but  a  compact  binding  them  to  give  aid  and  assist- 
ance to  each  other  in  executing  their  laws,  and  to  support  each 
other  in  preserving  order  and  law  within  its  confines  whenever 
such  aid  was  needed  and  required  ;  for  it  is  manifest  that  the 
statesmen  who  framed  the  Constitution  were  fully  sensible, 
that  from  the  complex  character  of  tlie  government,  it  must 
fail  unless  the  States  mutually  supported  each  other,  and  the 
General  Government ;  and  that  nothing  would  he  more  likely 
to  disturb  its  peace,  and  end  in  discord,  than  permitting  an 
offender  against  the  laws  of  a  State,  by  passing  over  a  mathe- 
matical line  which  divides  it  from  another,  to  defy  its  procesB, 
and  stand  ready,  under  tbe  protection  of  the  State,  to  repeat 
the  offence  as  soon  as  another  opportunity  offered. 

"Indeed,  the  necessity  of  this  policy  of  mutual  support 
in  bringing  offenders  to  justice,  without  any  exception  as  to  the 
character  and  nature  of  the  crime,  seems  to  have  been  first  re- 
cognized and  acted  on  by  the  American  colonies,"  ifec.  Here 
the  judge  cites  the  provision  in  the  Xew  England  articles  of 
confederation,^  and  remarks :  **  It  will  be  seen  that  this  agree- 
ment gave  no  discretion  to  the  magistrate  of  the  government 
where  the  offender  was  found  ;  but  he  was  bound  to  arrest  and 
deliver,  upon  the  production  of  the  certificate  under  which 
he  was  demanded, 

*  But  tlie  question  seems  to  be,  How  ahall  trcaMon  or  felony,  within  the  ine«n> 
lag  of  Ibe  proviHion,  he  discriminated  ?  la  it  enough  that  an  vet  bt;  called  treaflou 
or  felony  on  the  statute -book  of  the  deiuondiug  State  t 

•  Ante,  Vol  I.,  p.  269,  note  [c]. 
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**  When  the  thirteen  colomes  formed  a  confederaticm  for 
mutual  support,  a  eimilar  proTision  was  introduced,  most  prob- 
ably suggested  by  the  ad^tatages  which  the  plantations  bad 
derived  from  their  compact  with  one  another.  But  as  tbeee 
colonies  had  then,  by  the  declaration  of  independence,  beooiiie 
separate  and  independent  sovereignties,  against  which  treaaon 
might  be  committed,  their  compact  ia  carefully  worded  ao  as 
to  include  treason  and  felony — that  is,  political  offences,  aa  well 
as  crimes  of  an  inferior  grade.     It  is  in  the  following  words: 

" '  If  any  person,  guilty  of  or  charged  with  treason,  folonj, 
or  other  high  misdemeanor,  in  any  State^  shall  flee  from  jus- 
tice, and  be  found  in  any  other  of  the  United  States,  he  shall, 
upon  demand  of  the  governor  or  executive  power  of  Ae  State 
from  which  he  fled,  be  delivered  up  and  removed  to  the  State 
having  jurisdiction  of  his  offence.' 

"  And  when  these  colonies  were  about  to  form  a  still  closer 
union  by  the  present  Constitution,  but  yet  preserving  their 
sovereignty,  they  had  learned  from  experience  the  necessity  of 
this  provision  for  the  internal  safety  of  each  of  them,  and  to 
promote  concord  and  liarmony  among  all  tbeir  members ;  aud 
it  is  introduced  in  the  Constitution  Bubstantially  in  the  same 
words,  but  substituting  the  word  '  crime'  for  the  words  ^higfa 
misdemeanor,'  and  thereby  showing  the  deliberate  purpose  to 
include  every  offence  known  to  the  law  of  the  State  from  which 
the  party  charged  had  fled, 

"  The  argument  on  behalf  of  the  governor  of  Ohio,  which 
insists  upon  exclnding  from  this  clause  new  offences  created 
by  a  statute  of  the  State,  and  growing  out  of  its  local  institu- 
tions, and  which  are  not  admitted  to  be  offences  in  the  State 
where  the  fugitive  is  found,  nor  so  regarded  by  the  general 
usage  of  civilized  nations,  would  render  the  clause  useless  for 
any  practical  purpose.  For  where  can  the  line  of  division  be 
drawn,  with  anything  like  certainty?  Who  is  to  mark  it! 
The  governor  of  the  demanding  State  would  probably  draw 
one  line,  and  the  governor  of  the  other  State  another.  And 
if  they  differed,  who  is  to  decide  between  them?  Under  such 
a  vague  and  indefinite  construction  the  article  would  not  be  a 
bond  of  peace  and  union^  but  a  constant  source  of  controversy 
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And  irritating  discussion.  It  wonid  have  been  far  better  to 
omit  it  altogether,  and  to  have  left  it  to  the  comity  of  the 
States,  and  their  own  sense  of  their  respective  interests,  than 
to  have  inserted  it  as  conferring  a  right,  and  yet  defining  that 
right  so  loosely  as  to  make  it  a  never-failing  subject  of  dis- 
pute and  ill  will." 

In  the  portion  of  the  opinion  which  will  be  cited  in  the 
next  chapter  the  Chief  Justice  says :  "  This  compact,  engrafted 
in  the  Constitution,  included  and  was  intended  to  include 
every  offence  made  punishable  by  the  law  of  the  State  in  which 
it  was  committed." 

§  695.  There  have  been  several  instances  in  which  these 
questions  have  been  considered  by  the  chief  executive  oflScers 
of  the  State  governments,  and  their  legal  advisers,  the  State 
Attorneys-General,  and  they  have  been  sometimes  subjects  of 
discussion  in  the  State  Legislatures.  The  decisions  made  in  such 
cases  cannot,  however,  be  regarded  as  precedents  having  any 
binding  force ;  and,  indeed,  it  is  difficult  to  see  how,  under  the 
application  which  has  hitherto  been  made  of  this  provision, 
any  rule  of  law,  having  a  general  authority  in  all  the  States, 
can  be  derived  from  any  cases  arising  under  it.  The  judicial 
opinions  in  which  the  effect  of  this  provision  has  been  con- 
sidered have,  with  one  exception,  arisen  on  some  actual  cus- 
tody which  was  claimed  to  be  lawful  under  it.  The  case  of 
Kentucky  v.  Dennison  presents  the  only  instance  in  which 
the  action  of  a  Governor  of  a  State,  in  refusing  to  make  the 
required  extradition,  has  been  brought  before  a  court  for  re- 
view. In  that  case  the  Supreme  Court  of  the  United  States 
decided  that  it  had  no  power  to  issue  the  mandamus  prayed 
for.  Tlie  rules  which  may  be  drawn  from  the  decisions  of 
State  courts  of  law,  when,  on  habeas  corpus,  or  actions  for  dam- 
ages, they  may  have  passed  upon  the  lawfulness  of  custody 
under  the  authority  of  the  Governors  of  States  proposing  to 
fulfill  duties  arising  under  this  provision  and  the  law  of  Con- 
gress, will  be  rules  of  local  authority  only,  as  part  of  the  law 
of  some  one  of  the  several  States.* 

^  In  no  instiuice,  I  beUeye,  hM  the  dedaion  of  a  Slate  court  in  raeh  a  caeebeen 
brought  up  before  tiie  Supreme  Court  of  th«  United  Btatee. 
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There  are  flomo  instances  of  eoolroversj  between  the  Ex* 

eentives  of  different  States  which  may  be  particnUrlj  referred 
to  as  important  in  the  hi^torj  of  the  general  subject,  and 
aa  showing  how  far  ench  qaestions  are  proper  snbjeets  for  tke 
exercise  of  the  judicial  function.  Whether  the  proTision  itself 
shoold  be  so  construed  th^t  it  might  be  applied  bj  the  jndieial 
power  of  the  United  States  or  of  the  seTeral  States,  independ- 
entlr  of  national  or  State  legislation,  aa  part  of  the  natiofnAl 
private  law,  will  be  considered  in  the  next  chapter. 

§  696.  Tlie  earliest  instance  of  a  qoestion  of  this  ebaracteTi 
nndcr  this  provision,  arose  in  the  year  1791,  on  a  claim  made 
on  the  Oovernor  of  Virginia  for  persons  charged  with  baring 
abdocted  a  negro  from  Pennsylvania  into  Virginia  to  be  holden 
in  slavery.'  Tlie  Governor  of  Virginia  refused  to  deliver  np  tbe 
persons  demanded*  In  the  indictment  the  pers*:>n  carried  off  was 
designated  ^^  a  free  negro/^  and  it  was  not  e\en  intimated  in  the 
opinion  given  by  the  Attorney-General  of  Virginia,  or  in  the 
answer  of  the  Governor  of  that  State  to  the  Governor  of  Penn- 
eylvania,  tliat  he  was  a  slave^  or  had  been  a  slave  in  Virginia 
or  in  any  other  State.  It  does  not  appear  to  have  been  ques- 
tioned that  his  right  to  freedom,  in  Pennsylvania,  and  to  the 
protection  of  its  laws,  was  as  perfect  in  that  State  as  the  rights 
in  that  respect,  of  any  other  inhabit^int.  The  principal  reason 
given  for  the  refusal  of  the  demand  appears  to  have  been,  that 
the  law  x>f  Virginia  should^  in  this  instance,  determine  the 
meaning  of  the  terms  '*  treason,  felony,  or  other  crime,"  and 


*  Fartie»  were  chin^  under  the  State  Iaw  of  1778.  Got.  Mifflin,  of 
TanU,  ftddresied  m  letter  to  Bererty  Randolph,  th«^n  GoTemor  of  Tirj^nla,  I 
ing  him  of  the  cbarji^  a^nst  th«  partiea,  and  their  fWght  into  Vn^giida, 

qaeflttnfif  that  proper  steps  mi^ht  he  takea  to  hare  them  delivered  up  aa  ^ 

far  in  the  Conjttiiitiion.  Gov.  Kandolph  snbrnitted  the  request  to  Mr.  Innii!.  Attor 
ney-General  of  Vir^lma,  who  held  that,  by  law  of  Virgrinia,  the  acta  charg^  were 
only  trespaas  or  broach  of  the  jx^ce,  to  which  the  parties,  if  indicted,  might  ap- 
pear by  attorney,  and  asaurned  '*  that  in  theae  respects  the  hiwa  of  Pennsyhviila 
are  aaaimilated  to  our  own/*  and  ar^ed: — *'  If  they  are,  then  Uie  offeooes  vtitod 
do  not  appear  to  me  to  come  within  the  description  of  crimes  contained  ill  Ilia 
above-cit4?d  section  of  the  federal  Constitution.^  On  the  refusal,  Mifflin  trains 
mitted  the  papers  to  Preeideot  Washington,  and  argued : — "  It  U  equally  certain 
th«fc  tlie  laws  of  the  State  in  whiuh  the  act  la  committed  miut  furnish  the  rule 
to  deterndne  iU  criminality,  and  not  the  Uws  of  the  dtate  in  which  tlie  f^gitire 
Irom  Jnatloe  happens  to  be/'  The  President  submitted  the  case  to  Bdmtmd  Bian- 
dolph,  then  the  U.  S.  Attorney -^jeneral,  who  delivered  an  opinion  contrary  to  Iniiis\ 
and  \kM  liiat  the  Goremor  of  yirg:iaia  might  not  to  refbse.  S^e  the 
in  Am.  Stale  Papers,  Misc.  Vol  I.,  4B. 
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that  bj^  that  law  such  abduction  and  selling  into  slavery  of  a 
free  peraon,  at  least  if  a  negro,  was  not  such  crime  nor  felony/ 
There  were  in  this  in|tanc.e,  however,  other  questions  involved 
which  were  equally  effectual  in  determining  the  decifiion  of 
the  Governor  of  Virginia.  In  connection  witli  these,  the  corres- 
pondence on  this  occasion  will  hereinafter  be  agtiiu  referred 
to.  The  history  of  the  case  wad  laid  heforc  the  second  Con- 
gress, and  it  is  supposed  to  have  been  the  immediate  occasion 
of  the  passage  of  tlie  act  of  Feb.  12,  1793. 

A  similar  controversy  arose  in  1818-1820  between  the  Ex- 
ecutives of  Indiana  and  Kentucky  on  a  similar  abdnct ion  from 
the  former  State  of  a  negro  woman.' 

§  69T.  A  similar  conflict  of  opinionj  arising  out  of  circum- 
stances the  very  reverse  of  those  of  the  former  cases,  was  pre- 
sented, on  the  demand  of  the  Lieut.-Govornor  of  Virginia,  in 
Aug.  J 1S30,  upon  the  Governor  of  New  York  for  the  delivery  of 
three  persons,  charged,  on  the  affidavit  of  one  CoUey,  of  Norfolk, 
Va.,  with  having  feloniously  stolen  and  taken  away  a  negro 
slave,  the  property  of  said  Colley.'  In  this  controversy  were 
involved  other  essential  questions  respecting  the  quality  of  the 
charge  of  an  oft*ence  and  of  having  fled  from  justice,  which 
miglit  be  the  foundation  of  a  demand  under  the  Constitution, 
and  of  the  evidence  on  which  it  should  be  founded.*     But  the 


*  Although  it  does  not  appeur  m  the  correspondence,  it  cAn  hardly  be  doubted 
tbat  tbia  wfta  aafierted  on  the  gronnd  tliat  the  negro  Abducted  was  claimed  to  bv 
a  fiiptive  slave. 

^  The  correspondence  in  this  caae,  and  report  of  a  committee  of  the  Indiana 
I^pjEfialatarc,  are  unnoxedl  by  the  Governor  of  Ohio  to  hk  mesaag^e  to  the  Ohio 
Le^latnre,  on  Lag^u^a  case,  already  mentioned*  From  these  documents  it  woold 
appear  that  the  woman  abducted  wau  claimed  to  be  a  furtive  elave,  thijiii^h  the 
reftiaal  of  the  Governor  of  Kentucky  to  deliver  up  those  charged  with  tho  abduc- 
tion is  not  baaed  on  that  supposition.  The  €?ommittee  of  the  Indiana  Legislature 
vindicate  the  propriety  of  the  State  law  (an/<»,  p.  127).  which  requirea  the  indi- 
vidual claimed  as  a  fuj^itive  from  service  to  be  proved  such  prior  to  his  remoTal, 
and  deny  the  power  of  Cong;re88  to  lej^iftlate. 

*  Reward's  Work^,  IL,,  p.  4oii,  in  letter  to  the  execGtivoof  Va. : — "The  offence 
charp^ed  in  the  afEdiivit  before  me  is  not  under!?tood  to  be  that  of  kidnapping  a 
perison,  by  which  he  was  deprived  of  his  liberty,  or  held  in  dtireaa.  or  suffered 
pursonil  wruni^  or  injiiatic«,  but  ia  understocfd  to  mean  the  takinj^  of  a  slave,  con- 
sidered fi^  property,  from  his  owner.  If  I  am  incorrect  in  this  supposition,  the 
va^en&*ja  and  uncortainty  o(  the  affidavit  must  excust^  my  error," 

*  The  charge  rested  uu  the  affidavit  of  the  owner,  and'  the  only  evidence  im- 
pUcatini^  the  partica  chiirged  was  the  fact  that  they  were  netjroes  employed  on 
the  vessel  in  whicli,  on  s.iiHni^  from  N'jrfolk.  the  fui^itive  slave  had  secrctud  bim- 
selt  Hiving  been  arrested  in  the  city  of  New  York,  and  being  detained  until 
the  Qoveraor'a  determination  should  be  known^  they  were  set  at  liberty  after 
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principal  point  io  tiie  general  dieccission  which  lutwe  out  of 
this  demand  was  the  que^stion,  whether  the  act  charged  (admit- 
ng  il  to  have  been  committed,  and  to  Iif  ve  been  felonioas  by 
l^be  law  of  Virginia)  was  within  the  meaning  of  the  terms 
felony  or  crime  as  used  in  the  Constitution.  In  the  letters  in- 
terchanged between  the  Executives  of  the  two  States,  it  eeeiud 
to  have  been  agreed  that  the  words  should  not  apply  to  viola- 
tions of  law  other  than  those  for  which  persons  could  bo  de- 
manded from  states  recognizing  an  obligation  under  customaxy 
international  law  to  deliver  up  criminals  on  the  demand  of 
foreign  governments,  from  whose  justice  they  might  have  fled* 
Tlic  Executive  of  Virginia  appears  to  have  insisted  that  in 
these  caaes  tlie  law  of  the  place  where  the  act  charged  wad 
eommttted  should  determine  whether  it  was  included  in  th^ 
extent  of  these  terms.  The  Governor  of  New  York  held  that 
the  only  acts  intended  are  such  as  are  criminal  by  the  laws  of 
all  civilized  countries,  as  well  as  by  the  law  of  the  state  upon 
which  the  demand  might  be  made^  and  refused  c4>mpliance 
with  the  demand  in  this  case,  on  the  ground  that  since  slavery 
could  not  exist  in  the  State  of  New  York,  tlie  act  charged  conld 
not  be  criminal  by  its  law^  nor^  for  a  similar  reason,  was  it 
known  to  the  laws  of  most  civilized  countries  as  a  crime.' 


Argument  before  Recor^ler  Morns,  on  hftboas  cort>u^«  on  the  ground  UkAt  there 
VM  no  eTidence  of  their  having  riolAted  may  law  of  Vir^ai*.  2  Seirard^s 
Works,  4ti7, 

^  The  l*?tter9  of  Governor  Seward^  of  Xcw  York,  containing  gtAtementd  of  IIm 
most  tmporUnt  nrgnmenU  in  the  letters  of  the  Governor  and  Lieut. •Governor  of 
Virgiuiii,  are  given,  under  the  title  " Virgin iaCootroverfy,^  in  Mr.  Seward's  Warki, 
YoL  II.,  together  with  severml  mensAges  to  the  liegislature  re£f>ectiiig  this  caae,  On 
tba  pointa  mentioned  in  the  text,  see  particularly  pp.  45:^,  4€t7«  472,  475,  496.  On 
page  452  Governor  Seward  argues: — 'Can  any  State  at  iu  pleaaare  declare  an 
act  U>  be  treaaoa,  felony,  or  crtmc,  and  thu^  bring  it  within  tlie  cafutttafeional  pro> 
▼iaion  T  I  ooofeaa  that  does  nut  seem  to  me  to  be  the  proper  confAmotioQ  uf  the 
Coaalitution.  After  due  confideratioD,  I  am  of  opinion  that  the  provision  applies 
only  t')  thoee  acta  which,  If  committed  within  the  joriadiction  of  the  StJbt«  in 
which  the  person  accused  U  found,  would  be  treasonable,  feloaioos,  or  criminal, 
by  the  laws  of  that  State,  I  do  not  questioo  the  oonalitotinnnl  right  of  a  St«te 
to  make  such  a  penal  rwle  as  it  ahull  deem  neoeaaary  or  expedient,  nor  do  I  cIaiih 
that  eitizena  of   i  -^tate  shall  bo  exempted  from  arrest,  trial,  and  panlsh- 

ment  in  the  St^v  _:  such  a  code,  however  different  ita  enactments  may  be 

from  those  exi^uii^  ...  ^.jKir  own  State.  The  true  question  is,  whether  the  Slttt« 
of  which  they  are  citiiMns  is  under  a  constitutioual  obligation  to  snrreoder  ita 
eitiseoa  to  be  carried  to  the  offended  State,  and  there  tried  for  ofFences  nnkaowD 
Io  the  law  of  their  own  S^tAte.  I  believe  the  right  to  demand,  and  the  riH.*iprooft) 
"  obligation  to  surrender,  fugitives  from  jostice  betwc^  aovereign  and  independent 
nntlona,  aa  defined  by  the  law  of  nations,  include  only  thoee  caaea  in  which  th« 
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The  abduction  of  a  slave,  which  is  contemplated  in  the  ar- 
gument of  Governor  Seward,  is  6iJ]>poged  to  have  taken  plaeo 
with  the  concurrence  of  siieh  Blave,  and  with  the  design  of 
placing  him  in  a  jnrit^diction  where  he  would  be  free.  Bnt 
the  reasoning  on  which  a  delivery  of  the  persons  charged  in 
this  case  was  refnsed  would  apply  as  well  to  a  case  wliere  the 
slave  had  been  enticed  away  and  sold.  It  would  not  be  the 
crime  of  kidnapphig  a  free  person,  as  known  to  the  laws  of 
New  York/ 

A  siraihu'  question  arose,  in  ISil,  on  a  requisition  made 
by  the  Governor  of  Georgia  upon  the  Governor  of  Xew  York 
for  the  delivery  of  one  Greonnian,  charged,  on  aflSdavit, 
with  liaving  stolen,  taken,  and  carried  away  a  negro  woman- 
slave,  and  also  certahi  articles  of  wearing  apparel,  in  violation 
of  the  laws  of  Georgia.  From  the  representations  made  at  the 
time,  by  the  agent  of  Georgia,  to  the  Governor  of  New  York, 
it  app>ear8  that  the  larceny  charged  was  committedj  if  at  all, 

acta  condtitntln;^  the  offence  alleged  arc  rocos;^Qized  a^  crimes  by  the  niUFcrB&l 
Ijiwa  of  ftlJ  civilized  liountries,  I  think  it  h  algo  well  undor^jtood  thiit  the  object 
of  the  canstitutional  proviaion  in  quoiition  was  to  recog^nb  n  And  eRtftbli^h  this 
priricipk'  in  the  mutual  relationa  of  the  States^  as  indoptiadcEit,  cquri],  aud  sove- 
reij^a  communities.  Aa  they  could  form  no  treaties  between  themselves,  it  was 
neeesaarily  eng;rafted  in  the  Constitution.  I  cannot  doubt  that  thia  eonstrnetion 
U  just.  Civil  liberty  would  be  very  imperfectly  secured  in  any  country  whose 
govcrnmout  wa-i  bound  to  Hurrendor  Its  citiJEens  to  be  tried  and  coiniemoed  in  a 
iorei^n  jurisdiction  for  acts  not  prohibited  by  its  own  laws." 

'  The  Virgiuift  Ilouie  of  Dcleo^ates  passed  resolutions  on  this  subject^  which 
the  Governor  transmitted  with  a  letter  to  the  Governor  of  New  York,  In  those  it 
was  argued,  from  the  juxtaposition  of  the  two  provisions,  that  they  are  mutually 
auxiliary ;  that  the  first,  for  the  delivery  up  of  fyt^itives  from  justice,  waa  spe- 
clfllly  designed  to  protect  the  rights  of  slave-ownerfl  in  such  cnses  i2  Sewnrcrs 
W,  4*rfi.  477).  The.^e  resolutions  and  correspondence  hflving  been  laid  by  the 
Governor  of  New  York  before  the  Legislature  of  that  State,  April  11,  1840,  the 
judiciary  com.  of  the  Assembly  reported,  declaring  the  matter  to  be  beyond  the 
powers  of  the  lo2:islativfi  body »  but  added: — " They  believe  the  positions  taken 
by  the  Governor  of  this  State  to  be  Round  anil  judicious,  and  that  bis  exposition 
of  the  meaning  of  the  constitutional  proyisiou  in  question  U  the  only  one  that 
can  be  g^iven  consistently  with  the  sovereignty  of  the  State  and  tlie  rip^hts  of  the 
citixcnB,  while  it  U  in  strict  conformity  with  our  fodt^ral  obligations  to  other  i^tates, 
and  rivoirnizes  all  the  rit^bts  which  were  intended  to  be  secnrod,"  No  propof^i- 
tion  was  submitted  for  the  action  of  theHoUfJi?,  and  the  committee  was  discharged 
fhim  the  further  consideration  of  the  eubject.  2  8ew.  W.  469.  The  Legifllflture 
of  1842  were  of  a  dllferent  opinion,  and,  April  11,  passed  resolutions  already 
mention^  a«^*,  p.  51.  note.  See  Gov.  Seward's  message  in  reply,  3  Seward  8 
Works,  433.  Ghnncellor  Kent,  1  Cromm.  37,  note,  has  sbIi: — *'  In  my  humble 
view  of  the  question,  I  cannot  bnt  be  of  opinion  that  the  chiim  of  the  Griveraor 
of  Yirginia  was  well  founded,  and  entitled  to  be  recognized  and  enfrirced."  See 
also  the  criticisms  on  Gov.  Beward'ft  argument  in  aa  article  by  Conway  Robin- 
son, Esq.,  in  the  Southern  lAterarif  Messenger  for  January,  1840. 
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[by  the  act  of  iDdncing  the  slave,  bj  presenting  to  her  the  proG- 
,  pect  of  living  ad  a  free  person,  to  secrete  herself  on  board  a 
el  bound  to  Kew  York,  in  which  the  accused  was  a  paaeen- 
and  that  the  apparel  charged  as  stolen  consisted  of  tiie 
articles  of  dreas  and  ornament  worn  on  the  pei^on  of  the  fngi- 
'  tive.     In  snpport  of  the  charge  of  larceny,  the  Goyernor  of 
]  Georgia  afterwards  communicated  the  indictment  of  a  grand 
I  jarj  against  Greenman  for  harboring  and  concealing  the  slaY^i 
and  for  enticing  her  "  to  run  away  from  her  owner  with  tlie  in- 
tention to  appropriate  the  said  slave  to  his  own  nse,  and  to  de> 
prive  the  owner  of  the  services  of  the  said  slave."    Governor 
►  Seward^s  refusal  to  comply  with  the  demand  was,  in  his  cor- 
'  respondenee,  based  mainly  on  the  p^gition  that  the  facts  alleged 
were  insufficient  to  support  a  legal  charge  of  larceny ^  even  ac- 
cording to  the  law  of  Georgia,  and  that  the  charge  of  kidnap- 
I  ping,  as  made  by  the  indictment,  was  inconsistent  with   the 
^  other  facts  charged,  or  that  there  were  "  good  gronnds  "  in  the 
case  to  induce  the  belief  that  the  charge  was  "  false  and  mali- 
cious."   Governor  Seward,  besides  this,  expressly  reserved  the 
objection  that  the  clandestine  removal  of  the  slave  could  not 
be  recognized  by  him  as  theft,  because  property  in  humaa 
beinffg  was  not  known  to  the  local  law  of  Xew  Yorf 

§  698,  In  1847,  requisition  was  made  by  the  Governor  of 
Maryland  on  Governor  Shunk,  of  Pennsylvania,  for  John  Mark, 
and  others,  as  fugitiveB  from  justice,  an  indictment  having  been 
found  against  them  under  the  law  of  Maryland,  which  enacts 
that  the  running  away  of  a  slave  into  any  other  State  shall  be 
felony.*  The  Governor  refused  to  comply  with  the  demand,  on 
the  ground  that  the  Constitution  and  laws  of  tlie  United  States 


*  See  G<^or-^a  Coniroverij,  in  2  Seward's  Work?,  619.  On  p.  622: — ''  It  i 
ptribipEi  \w  unkaown  to  jaur  ExoeUeacy  thftt  wliUe  the  Mdoappbig^  of  a  person  by 
frwad  or  -violence,  or  his  abdudjon  a^inst  hia  wUl,  or  any  QDlavrful  seimre  of  Miii 
or  Abrirl^'tniMit  of  his  liberty,  in  regard od  in  thi^  State  as  a  high  crime,  it  Is  hM 
that  tlie  reliition  of  tnaflter  and  alftye.  in  other  States,  does  not  constitute  a  prop- 
erty in  the  porsoQ  of  the  slave  so  «s  to  render  the  slaYe  a  sabject  of  theft  from  the 
master."  P.  539 : — '*  I  bcg^  leave  to  observe  that  I  am  not  to  be  miderstood  as 
concedtn:^  that  a  human  being  can,  in  law,  be  rej^rded  as  'goods'  and  ^ht  sul^cct 
of  larceny.  I  re*»pcctfnlly  reserve  that  qnestion/'  The  reaolations  of  the  Vlr^- 
tHia  Legisiatare  {ante,  p.  10,  n.)  maintain  that  the  prorision  goes  beyond  the  re- 
^.f|llire]Xieiit8  of  international  law,  and  affirm  that "  tliere  im  no  civilixed  nation  wkich 
9MM  not  within  the  19th  century  recognized  aluTos  as  property,** 
»^iiie,p.  82. 
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liaviDg  embraced  tlie  case  within  tlie  provision  for  the  surreDder 
of  fugitives  from  servitude,  no  State  legislation  could  evade 
thc^se  proviBions  or  alter  the  character  of  tlie  trail siictioii,  so  as 
to  include  the  case  under  the  provision  far  tliu  surrender  of 
fugitives  from  jugtiee.^ 

§  699.  In  February,  1860,  demand  was  made  by  Governor 
Letcher,  of  Virginia,  on  the  Governor  of  Ohio,  for  Owen  Brown 
and  Francis  Merriam,'  under  indictment  in  Virginia,  ''for  ad- 
vising slaves  to  rebel  ami  make  intiurrection  ;  for  conspiring 
w^ith  slaves  to  rebel  and  make  insurrection;  and  for  conspiring 
with  certain  persons  to  induce  slaves  to  rebel  and  make  insur- 
rection," 

The  refusal  of  the  Governor  of  Oliio  to  make  the  required 
extradition  was  baBcd  upon  the  ground  taken  in  the  upinion 
of  Mr.  Wolcott,  tlie  Atty.-Gen'l  of  Ohio,  that  no  evidence  had 
been  furnished  of  the  flight  from  Virginia  of  the  persons  de- 
manded-  It  seems  to  have  been  doubted,  too,  whether  the 
Governor  had  power  to  make  extradition  in  the  absence  of  any 
authority  spec  tally  conferred  by  the  State/  Ko  question  as  to 
the  legality  of  slavery  was  raised  by  the  Governor  or  the  At- 
torney-General in  this  case. 

In  the  case  of  Lago,  already  mentioned,  the  Qi>vernor 
based  his  refusal  upon  the  opinion  of  the  Attorney -Gensral, 
that  the  act  charged  w^as  not  within  the  terms  of  the  pro- 
vision/ 

*  RaUin  C.  Hard^t  Perflcwiftl  Liberty,  <tc,,  p.  601,  und  references. 

*  Tbe  persona  tlemondt^d  were  supposed  to  have  pnrticiptilcd  in  tJie  LnvoflUm  or 
€0ii5«pirHcy  tif  John  Brown.  A  aimiiar  demand  fi^»r  others  cuneerned  wv^b,  I  bcUeve, 
mftde  on  the  Governor  of  Ir>wa»  and  refused^ 

'  Ant(,  p.  122,  note.  In  his  m^Bahoeto  the  Lemslattire,  with  the  documentB  in 
tliia  caae  and  that  of  Lagii,  Gov.  Deuniflon  ^Ui^h  riletter  of  Hon.  John  W.  Wright, 
Jan.  31^  1861,  to  the  Governor  of  Iiidianji,  d*^scTibin|^  the  case  of  one  Brown,  a 
white  mftii,  who,  in  185<3,  was  "  takc-n  in  that  Stata  fruni  hia  own  honse  without  a 
requisition,  on  a  charge  of  inviting*  Blnvea  to  leave  Kentucky,  and  the  proof  of  hia 
guilt  wAfl  a  letter  he  wrote  in  Indiana  to  a  man  in  Kentucky,  and  it  wn^  not  pre- 
tended that  any  act  had  been  done  by  him  In  Kentucky."  Sf  r.  Wright  says  that 
the  Governor  of  Ohio  "aald  and  swore  to  it"  that  a  requiaition  for  the  kidiiappert^ 
of  Brown  wonld  not  he  complied  with.  He  also  eays,  '*  When  Governor  Willard 
came  into  office  I  had  a  conversiAtion  with  him  tm  thia  case.  H©  knew  all  the 
facta  when  they  occurred,  and  he  swore  to  me  he  would  never  deliver  up  an  alwli- 
tiouist  from  this  fiide  till  they  gave  up  kidnappers  from  Kentucky,  and  Willard 
often  joked  and  told  t!ie  compromise  he  had  made," 

*  In  his  written  tip inion,  April  1 4,  1800,  Mr.  Woleott  aay« :—"  The  question  is  tlma 
presented,  whether,  under  the  federal  Con»tituti<jn,  one  State  jb  under  an  obligation 
to  surrender  it6  citizens  or  residcnta  to  any  other  State  on  the  charge  that  they 
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g  700*  TUe  delation  of  these  qnesliant  may  be  inTolved  in 

,  of  tlie  more  general  question — What  maj  be  treaaoti,  fA- 

fj  or  criine^  in  view  of  this  provision  i 

It  may  be  aasamedy  as  admitted  in  the  various  opinione^  llial 
the  legal  nature  of  tlie  act  charguJ  is  to  be  determined  eilhiar 
by  the  law  of  the  State  which  makes  the  demand^  or  by  thai 
of  tlie  State  in  which  the  alleged  fagitive  is  found,  or  in  i 
criterion  of  national  extent^  common  to  all  the  States. 

Til  ere  are  a  few  judicial    opinions  in  which 
to  this  general  ijiquiry  has  been  attempted. 

In  Commonwealth  v.  Green  (1822),  17  Masa.  547,  Parker, 
Ch.  J,,  said  ; — ^^'The  Constitution  has  merely  made  tliat  obli* 
gatoiy  between  the  States  which,  between  nations  entirely  for- 
eign to  each  other,  wag  done  from  comity,  viz.,  the  delivering 
up  of  criminals  who  have  fled  from  justice.'^  But  it  does  nol 
appear  whether  the  judge  would  extend  the  operation  of  this 
clauBC  only  to  cases  like  those  in  which  extradition  has  been 
made  as  by  intematioDal  comity. 

In  the  opinion  of  Savage,  Ch.  J.,  in  Clark's  case  (1S32),  9 
Wend.  221,  it  ijs  lield  that  the  standard  of  crimes  for  the  com- 
mission of  which  ititernational  extradition  may  be  made  is  not 
the  measure  of  this  provision ;  that  it  gives  a  "more  perfect 
remedy ;  one  which  should  reach  every  offence  criminally  cog- 
nizable by  the  laws  of  any  of  the  States."  * 

In  Fetters  case  (1852),  3  Zab.  315,  it  is  said  by  Green,  Ch.  J., 
that  the  provision  *'  makes  obligatory  upon  overy  member  of 
the  confederacy  tljc  performance  of  an  act  which  previously  was 
of  doubtful  obligation/'  But  it  does  not  appear  whether  the 
judge  would  limit  the  provision  to  eases  in  which  extradition  ia 


liAve  committed  an  of!^>nce  tfot  known  t«  the  law^  *A  ibo  fcyrmer,  nor  alTflelin^  the 
public  ^jifc'ty.  nor  rv^nrdcd  lu  malmn  in  tte  by  the  i;:oner&1  jtidgment  and  eonsci^noe 
of  civilized  nutlonB.  Thi^  question  must,  in  my  opinion,  be  reeolTed  n^nst  Ibe 
exidtoiice  of  aay  8uch  obligmUoji.  •  •  •  The  right  rale,  in  my  opinioD,U  thai 
wMch  holda  the  power  to  be  limiied  to  sueh  acta  ae  oonntitute  cither  treaaon  or 
felony  by  the  commott  law^  as  that  niowi  when  the  Coojtitution  was  adopted,  or 
which  are  regarded  as  crimen  by  the  usagea  and  laws  of  all  civiliied  natioiia.  •  • 
This  rule  ia  conformable  to  the  ancient  and  settled  uiage  of  the  8tAte.*'  Mr.  Wol- 
cott  adda  that  n^it  even  in  every  caae  which  may  appAnjotlj'  fall  within  the  rules 
here  aaserted  is  the  pjwer  of  extradition  to  bo  exercieed- 

*  The  judge  even  aaya,  lb.  219:—*'  It  is  not  necesaary,  aa  under  ihe  oomHy  of 
nalione,  to  ejcamlne  into  the  facts  alleged  again&t  biro  conatituting  the  Cfiin«;  it  lA 
enfficieat  that  he  ia  charged  with  having  committed  a  crime," 
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made  by  international  law.  It  was  held  sufficient  in  tliis  case 
that  the  act  charged  be  larceny  by  the  law  of  the  demanding 
State,  though  not  so  at  common  law*     lb,  320, 

In  Jolmston  t\  Riley  (1853),  13  Geo.  97,  133,  Warner,  J., 
says  the  Executive  is  not  authorized  to 'inquire  whether,  by 
the  laws  of  his  own  State,  the  facts  alleged  would  constitute  a 
crime  in  fhut  State }  for  we  take  it  to  be  a  well-settkHl  princi- 
ple tliat,  by  the  law  of  nations,  sovereignty  united  with  the  do- 
main establislies  the  exclusive  }\\n^i{^t\ou  of  a  state  or  nation, 
within  its  own  territory,  as  to  erinies  and  to  rights  arising 
therein.  This  principle  applies  with  peculiar  force  to  the  con- 
federated States  of  the  Ainerican  Union,  embracing  as  tliuy  do 
such  a  distinct  variety  of  soil,  climate,  pursuits,  and  institu- 
tions. Such  penal  enactments  as  might  be  wholly  useless  in 
some  of  the  States  ai^e  indispe^uohly  necessary  in  others  for  the 
protection  of  property  and  the  welfare  of  society,"  ' 

Nothing,  or  very  little,  is  to  be  found  on  these  ques- 
tions in  tlie  writings  of  the  leadin*^  commentators.  Story's 
Comm.  S§  ISOT-lSOl),  contain  only  an  assertion  of  the  salutary 
character  of  such  a  provision  as  a  substitute  for  the  ordinary 
extradition  under  international  law,  Kent,  in  1  Comm.  31), 
has  merely  made  a  note  of  the  controversy  between  Virginia 
and  New  York,  giving  his  opinion  as  ah'cady  noted.  Mr, 
Rollin  C.  Ilurd,  in  his  Personal  Liberty,  &c.,  p.  597,  after  a 
review  of  the  cases,  concludes  that  the  provision  embraces,  '^aa 
a  general  rule,  all  such  acts  as  are  made  criminal  by  the  laws 
of  the  State  where  they  are  perpetrated," 

§  701.  In  whatever  manner  eitlier  of  these  clauses  respect- 
ing  fugitives  may  be  construed,  tliat  is,  whether  it  is  taken  to 
have  the  operation  of  national  municipal  private  law,  or  that  of 
an  international  a^Tijement,  it  must,  according  to  the  view  here- 
inbefore taken  of  the  general  character  of  this  Article,  be  inter- 
preted by  rules  applicable  to  international  treaties  or  compacts 
as  well  as  by  such  as  apply  to  legislative  acts.*    Regarded  as  the 


'  Tho  pldntiff  had  boen  airesteil  on  di&rge  of  forgery  In  Penusjlvaniii.  Tho 
opinion  contnina  unusions  obvlouBly  reflecting  on  the  viewa  take^n  m  aorae  of  the 
noDHBldve holding  States  *jf  oblijEfatlnna  nrlsmg^  ntitlor  this  provision. 

■  Antf,  %  604.  In  tho  extract  g^iven,  ante,  p,  382,  Jntl^e  Taney  argued  jiiBtly 
enough  that,  aa  extradition  on  charts  for  trmson  has  not  been  granted  under  in* 
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legUladve  set  of  the  integral  people  of  the  United  States;  itMM 
be  interpreted  and  coofitrued  with  referenee  to  laws  whieh  had 
l>€fore  obtained  within  the  same  territorial  jurisdjedaa  under  the 
political  predeeeMore  of  that  people.  R^gfarded  as  an  interaa- 
tianal  compact^  tlie  standard  of  the  interpretation  of  the  words 
employed  mugt  be  one  common  to  the  States  as  theeoostituent 
parties,  and  this  standard  must,  as  hae  been  shown,*  be  fonnd 
in  the  pre-existing  law  haTing  international  effect  between  tbe 
colonies  and  States  ;  whether  it  was  in  anthoritr  identified  with 
the  national  municipal  law,  bj  resting  on  the  national  power, 
or  was  international  law  only,  such  as  eustomaril j  operates  be- 
tween independent  states,  binding  them  hs  a  law  in  the  imper- 
fect sense. 

§  702.  In  whatever  degree  the  provisions  of  this  Article 
which  have  been  already  considered  may  extend  or  limit  the 
local  laws  of  the  several  States  they,  thereby,  modify  legal  lib- 
erty, taking  the  words  in  the  sense  of  all  tbat  may  be  done 
with  tlie  sanction  of  law.  But  it  is  evident  that,  so  far  as  the 
local  laws  of  the  several  States  are  to  receive  international  re- 
cognition and  extension  by  these  provisions,  they  are  laws 
which  affeet  lil)erty  in  its  more  limited  acceptation — ^freedom 
from  corporal  restraint.  Having,  then,  regard  to  their  ehai^ 
acter  of  private  hiw,  Jaw  determining  rights  of  private  persons, 
it  is  a  principle  of  interpretation  and  construction  to  be  borne 
in  mind  in  considering  them,  or  any  legislation  founded  on  their 
existence,  that,  being  laws  in  restraint  of  personal  liberty,  they 
must  be  interpreted  and  construed  strictly.  This  is  a  maxim 
of  both  the  common  law  of  England  and  of  Roman  jurispru- 
dence, and  which  has  always  been  recognized  in  the  criminal 
jurispnidence'  of  all  the  States  as  a  universal  principle — one 
applying  to  all  natural  persons.  It  may  be  taken  to  apply  in 
the  interpretation  of  the  first  of  these  provisions,  even  if  the 
presumption  against  the  freedom  of  negroes  which  exists  in 

temationAl  law,  tbo  introduction  of  tbftt  word  shows  that  the  prorlsion  exienda 
b«yond  the  cases  gCQcrallj  inclti<led  "  in  oompacts  for  deliTering  up  fu^tiT«9  from 
justice/"  He  says :— ''  It  is  not  to  he  cimttrued  by  the  rules  and  aaage«  of  inde- 
peodent  Rations  in  those  compocta/'  But  the  (|iie«llon  U,  how  are  the  words  trtmtem 
and/c/ony,  and  frwv,  also,  so  far  as  not  rnodihed  by  the  Ibrmer  words,  to  be  inter- 
preteii  ¥  This  mutt  be  by  some  mternatioiuil  or  fnutn-tAtematioiul  rule. 
'  Anie,  8§  eOD,  606.  »  AnU,  Vol  L  p.  882. 
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some  of  the  States  should  be  held  to  weaken  its  force  m  con- 
nection with  the  second. 

§  703.  Another  reason  for  a  strict  interpretation  of  these 
provisions  may  perhaps  be  found  in  the  fact  that,  being  inter- 
national in  their  effect  and  calculated  to  maintain  in  one  juries 
diction  the  law  which  is  origiimlly  h>cal  and  territorial  in 
another,  they  are  contrary  to  the  general  principle  of  the  ab- 
soluteness of  the  power  of  each  sovereign  within  his  own  juris- 
diction. But  this  reasoning  may  not  apply  if,  by  a  proper  con- 
struction of  these  provisions,  they  are  identified  in  authority 
with  the  national  municipal  private  law,  derived,  on  the  theory 
herein  assumed,  from  a  possessor  of  sovereign  power  whose  do- 
minion extends  over  the  United  States  as  one  jurisdiction.  For 
Binee  the  powers  of  the  United  States  and  those  of  a  single 
State  are  co-ordinate  within  such  State,  these  provisions  in  rest-  , 
ing  on  the  will  of  the  integral  people  of  the  United  States  may 
have  in  eac!t  State  the  character  of  mnnieipal  (internal)  law, 
though  they  have  an  international  effect. 

So  tar  as  these  provisions  may  contain  a  grant  of  power  to 
a  constituted  government  in  any  of  the  functions  of  sover- 
eignty, there  may  be  reasons  for  their  strict  interpretation  and 
construction,  founded  upon  other  parts  of  the  Constitution. 

§  704.  It  may  be  fiui>iJ0sed  that  there  are  no  reported  casea 
of  a  g^uflwe-international  demand  and  extradition  of  criminals  , 
as  between  the  North  American  colonies,  since  none  such  are 
cited  in  any  of  the  learned  opinions  which  have  been  delivered 
by  American  courts  in  cases  arising  since  the  adoption  of  the 
Constitution.  In  Comnionw.  v.  Deacon,  10  S.  &  R.  129,  Tilgh- 
mail,  Cli.  J.,  said  that  "  prior  to  the  American  revolution  a 
criminal  who  tied  from  one  colony  found  no  protection  in 
another  ;  he  was  arrested  wherever  found,  and  sent  for  trial  to 
the  place  where  the  offence  was  committed.''*  There  are  some 
English  authorities  from  which  it  may  be  inferred  that  such 
j^ua*i-intemational  extradition  was  commonly  recognised  as 
legal  in  all  parts  of  the  empire.'    But  it  is  not  clear  whether 

*  Sec  ante,  Vol.  I.  p,  229,  n,  1. 

*  In  thti  Hnbeuii  Corpufl  Aet,  31  Car.  2,  e,  2,  it  isenficted  thfit  no  Bubjwt  of  thit 
rcAlm  ah  an  be  sent  prisooer  to  foreign  part^,  Bnt.in  sec.  16,  tbc*re  ifl  tbe  proviso^ 
"  If  any  pi-rson  or  perBons,  at  ony  time  restiint  in  this  realm,  shiiJl  hflve  Dommitted 
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tim  jfiasi-intem2itionikl  extradition  was  judicially  eiippoeed  to 
take  place  tinder  a  law  applying  exclusively  to  the  British  em- 
pire and  only  in  the  case  of  persons  who  had  committed 
offences  in  some  one  of  its  different  jurisdictions*  or  was  re- 
garded as  the  effect  of  international  law,  supposed  to  obtain 
among  other  civilized  nations,  and  law  which  wonld  also  war- 
rant the  deli%'ery  to  foreign  governments  of  persons  charged 
with  having  committed  crimes  in  other  countries.*  Tliedistinc- 


my  ca|ntal  oflfence  io  Scotknd  or  IrelAiid,  or  an j  of  the  i^landit^  or  fbreigB  plm^ 
ts^ooa  *  *  where  be  or  ^he  ought  to  be  tried  for  rach  offence,  such  person  or  per- 
BODS  mny  be  sent  to  soeh  place,  there  to  receive  sach  trial  in  such  nuumer  as  the 
lame  might  have  been  tiaed  before  the  making  of  this  act'*  In  Rex  r.  Warner  (three 
jears  before  the  Ilab.  Corp,  Act),  3  Keble,  560.  on  motion  "  to  si't  aside  a  role  fer 
nabeaA  ocirpos  directed  to  the  lieuteiLant  of  the  Tower,  the  defendant  being  tiher* 
for  murder  in  Barbadoes,"  4c., — froni  the  lai^mge  of  Hale,  Ch.  J^  it  may  be  in^ 
ferred  that  it  was  lawftd  in  ench  caae  to  send  3ie  accused  to  the  colon j  for  trtaL 
In  Landya  caae,  S  Ventria,  314,  anno  2  William  and  Mary,  the  jadget  gnve  tlteir 
opinion,  at  the  order  of  the  king  and  Conneil,  whether  the  criminal,  who  liad  eoo- 
nutted  (reoMtm,  escaped  to  Scatland  and  thence  had  been  brong^ht  to  KnglAnd, eonld 
be  aent  to  Ireland,  •'  Whether,  admit  tinij  he  were  ptilty  of  a  capital  crime  by  niar- 
tlal  law,  committed  in  Ireland,  be  might  be  Bent  thither  from  henee  to  be  tin^ 
there,  in  refpird  to  the  act  of  habeaa  oorpn*,*'  reciting  the  above  cinoae  and  the 
proviso.  "  The  judges  ananimonaly  g-ave  their  opinion  that  there  waa  nothing  in 
the  Hnbeii^  Corpus  Act  (supposing  he  had  committed  a  capital  crime  bylaw  martial 
in  Ireland)  to  hinder  his  being  sent  thither  to  be  tried  thereon.  Kote  a  caae  of 
sending  to  Barbadoea,  teinpore  Hale,  Ch.  J."  (i,  e..  Rex  «,  Warner,  above.)  In  Rex 
r.  Kiinberlj'  (8  Geo.  2),  Strange,  848 ;  a  C.  Fitzgibbon,  111  and  1  Bamardiaton, 
225,  the  prisoner  had  been  committ^  by  a  justice  of  the  peace  to  be  carried  to 
Ireland  t<j  be  tried  "  for  marrying  an  heiresa  in  Ireland  agiunat  her  consent,  which 
offence  is  made  a  felony,'^  dec,  and  the  court  thought  proper  to  remand  the  pris- 
oner. In  Eoat  India  Co.  ».  Campbell,  1  Vesey  Sr.  246  (1749),  it  ta  aaid  by  the 
oourt,  '*  One  may  be  sent  from  England  to  Calcutta  to  be  tried  there  for  an  of- 


la  Geo,  «,c.  ai  (17*78),  recites  that.  Whereas  it  freqnently  happens  tbat  ftfooa 
and  other  malefaetorB  in  England  (ucape  Into  Scotland,  and  other  malelnct4>r8  is 
Scotland  escape  into  England,  **  whereby  their  offences  often  remain  nnpnniahedi 
then?  being  no  sufficient  provision  by  the  lows  of  either  of  the  two  parte  of  the 
United  Kinj^lorn  for  apprehending  RQch  oflfendera  and  transmitting  them  into  that 
part  of  the  United  Kingdom  in  which  their  offences  were  committed-  For  rem- 
edy whereof"  provides  that  arreeta  may  be  made  in  either  port  of  the  Kingdom 
of  such  persons  escaping  from  the  other,  upon  the  warrant  of  a  justice  of  the  peace, 
apd  on  the  authority  thereof  transferred  This  statute  may  reasonably  be  taken 
to  determine  mure  particularly  the  mode  in  which  the  existing  law  of  extradition 
should  be  carried  out  In  Mure  v.  Kay  (1811),  4  Taunton,  87,  on  question  of  an 
arrest  made  in  Scotland,  without  warraDJ  or  m\\  requisitton  from  the  other  juris- 
diction, on  suspicion  of  a  forgery  committed  in  England,  Lord  Mansfield  said, 
"  that  the  power  of  arrest  in  anch  a  case  extended  over  eTery  part  of  the  kiog'a 
dominion.** 

*  It  is  here  supposed  that  the  law  whieh  should  haye  determined  the  qnestioii 
in  these  eascB  was  the  domrndc  inlernaiiontti  Inw  f>f  the?  Briti&h  empire.  In  some 
£i^;lijih  caACA  this  question  haei  not  been  diBtiii^uiehed  from  the  similar  one  arising 
on&r/cyret^  intrrnational  law.  In  Mure  p,  Kay,  4  Taunton,  87,  on  question  oi 
an  arre»t  made  in  Sc^jtliind  for  forgery  in  England,  Ucath,  J.,  Bupported  it  by  tbe 
Mgnment: — ^*'ln  Lord  Lough borougb'a  time  the  crew  of  a  Patch  ship  mastered 
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tion  would  liC  important  here,  because  it  has  been  a  question 
in  international  law  whether  it  requires  the  extradition  of  crim- 
inals of  any  degree  of  guilt  ;*  and  it  seems  to  be  admitted  that 
such  a  rule,  if  it  exists,  extends  only  to  persons  who  have  com- 
mitted  acts  which  are  considered  atrociously  criminal  in  the 
jurisprudence  of  all  civilized  countries.  If  this  quasi-internB.- 
tional  extradition  between  the  different  parts  of  the  empire 
was  not  limited  by  the  same  standard,  still  from  the  English 
authorities  it  seems  probable  tliat  it  obtained  only  in  ease  of 
persons  charged  witli  crimes  capitally  jjunished  by  the  English 
code  of  criminal  law.  This,  if  it  can  be  ^tablislied,  seems  to 
be  the  only  charaeteristie  of  the  intercolonial  usage  which  can 
be  referred  to  in  determining  the  extent  of  the  words  of  the 
constitutional  provision. 


I 


the  Teasel  ftad  Tttn  awaj  with  her  and  broiigbt  her  Into  Deal,  and  it  was  held  we 
mi^ht  scixe  them  and  Rond  them  to  HoIIaikI,  and  the  ««mo  hus  been  the  law  of  alt 
clnliKed  covintrii*8."  In  Kei  v.  Kimberly,  Biirniirdiston,  225,  Servant  Corbet 
mentiuaed  Rex  ij,  Hutchinson,  3  Keble,  785 : — **  On  habe-aa  corpuH  it  appoared 
that  tht^  deftindaut  was  committed  to  Newgatft  on  sugpidem  of  murder  in  Portugal, 
which,  by  Mr.  Attorneyp  being  a  fact  out  of  the  king':!  dominions,  ia  not  triable 
by  cominission,  upon  85  II,  8,  cap.  2,  g  I,  N,  2,  but  by  a  congtable  and  marsbaU  and 
the  court  refused  to  bail  him.*'  Th*s  statute  35  H.  B,  c.  2,  seeme  to  have  been  the 
Euthority  for  trying  persona  in  EugUnd  for  crimes  committed  in  the  colonies.  See 
I  Ventris  R,  349 1  "  Colepc^pper's  caae.  He  was  indicteti  for  high  ireafion^  for 
rA&Bing  rebellion  in  Caroline,  one  of  the  kmg*a  fort^^n  plantations  in  America, 
Whawupon  he  wme  this  term  tried  at  llie  bar  and  aiMjuittod."  Note  to  the  ropoH: 
"By  85  H.  6,  c,  2,  foreign  treasons  may  be  either  tried  by  special  commission  or 
on  the  Idn^'B  bench  by  a  jury  of  tbe  county  where  tbat  court  aita.  Vide  Co,  1 
Inst.  261,  b.  8  Inst  IL"  It  was  argued  in  Eex  v.  Warner  (27  Car.  2);  3  Keble, 
660,  that  the  act  "  doth  not  ext<!rid  to  foreign  murdere  within  the  countries  of  the 
kin^*«  jurlfldiftion,  but  of  foreijjn  countries,  llult^a,  Ch.  J.,  said  that  the  statute 
doth  ext4)nd  Uj  Ireland  and  other  the  king's  juriadictioa  as  wel!  aa  fureigners, 
and  to  is  1  Anders  262,  pi.  26'J/'  From  the  same  case  it  may  be  gathered  that 
the  act  extended  to  potty  trea^ns.  Tliis  pra4.^ticc  was  one  of  the  coloalal  griev- 
anc<ea,  as  ia  well  known.  Decljiratioii  of  Independence: — "For  trail  importing  na 
beyond  eeas  to  lie  tried  for  pretended  offenceR/" 

*  See  tlio  various  authorities  in  1  Fiiillimore's  Int.  Law,  gg  362-364 ;  Story's 
Confl,  of  L.,  eh.  XVI. ;  1  Kenfa  Com.  36,  and  the  leading  cases  ;  Commonwealth 
V.  Deacon,  10  S»  A  R,  12B;  Commonwealth  v.  Green,  17  Maes.  ft76 ;  WiM?hburn*8 
case,  4  ,1  olios,  Ch.  R.  106;  Holmes'  case,  12  Verm,  631  ;  Holmes  n.  Jeriniscm,  14 
Peters,  54 0»  tk>ke  is  an  auithority  against  thlj*  extradition,  in  a  passage  (which 
should  have  been  cited  in  the  first  volume  after  §  258,  on  the  question  of  fugi- 
tive  slaves),  3  lust.  180  :• — 'Vlt  ia  holdi^n  and  so  it  hath  been  resolved  that  divided 
klngdom>*  under  several  kings  in  league  ¥rith  one  another  are  sancioaries  for  serv- 
ants or  subjects  flying  far  safety  from  one  kingdom  to  another,  and  upon  demand 
nuidto  by  them  are  not  by  the  laws  and  libertiei^  of  ktogdoms  to  be  delivered  ;  and 
thiB,  ftome  hold»  is  grounded  upon  the  law  in  Deuteronomy — non  trader  servum 
domino  ruo,  qui  ad  te  eonfugerit.'*  In  tbe  C4i«e  of  slares  this  nde  should,  i(  would 
seem,  operate,  whether  slavery  does  or  does  not  exist  under  the  internal  Inw  of  the 
romm.  Mr.  Wynne,  Eunomus,  Dial.  S,  sec,  67,  excepts  to  thia  dictum,  aa  ta  crim- 
inals ;  and  seefighlman,  J-,  in  10  S,  ife  E.  128. 


Tcamwws  fbox  xubucs. 


§  705.  Tlie  Fourth  of  the  Articles  of  ConfedeimtioB,  af  1778, 
1  cited  in  the  extract  from  Jodge  Taney's  opiniaiL,'  Thm 
word  iDiidenieanor,  which  is  there  Q&ed,  or  efen  higk 
demeanor^  might,  if  alone,  be  taken  to  mean  an  offence  i 
lieiaoas  than  one  called  a  crime.  Bat,  by  the  me  of  the  wotd ' 
oiheTj  it  is  claesed  with  treason  and  felonj.  The  aame  word 
other  being  retained  in  the  proTteion  in  connection  with  tbs 
anbfitituted  word  €rim£j  in  like  manner  seems  to  qualify 
that  term  bj  afisociating  it  with  treason  and  felon j/  But  whr 
waa  crime  mentioned  at  all,  nnleae  to  designate  something  whieh 
could  not  be  clajased  with  treason  or  felony  I' 

I  706.  As  used  in  English  jorispradenoe,  the  word  /lei 
indicates  soipe  act  to  which  a  liigh  degree  of  guilt,  under^ 
legal  code  of  morals,  is  attached,  and  which  is  attended  by  a 
known  degree  of  punishment.*  Treason  and  crime  are  words 
not  etymological ly  peculiar  to  the  English  language,  and  are 
popularly  as  well  as  technically  used  to  designate  violations 
of  legal  obligation  which  tlie  state  will  punish  irreepectiTdy 
of  remedies  which  the  law  may  give  to  private  persons. 
In  treoLSon^  the  public  or  political  character  of  the  right  which 
has  been  infringed  by  the  act  so  designated  is  indicated.  In 
crime^  an  injury  to  either  public  or  private  rights  may  be  im- 
plied.* Between  parties  equally  inheriting  the  language  of 
English  jurispnidence  a  question  of  the  etymological  meaning 
of  the  words  cannot  be  made.  The  question  of  the  dppU| 
tion  of  the  words  must  really  be  a  question  of  the  exist 
of  the  obligations  whose  violation  may  be  treason,  felony,  or 
crime,  and  of  the  existence  of  the  rights  correlative  to  those 
obligations/  Ilence  some  common  standard  of  legal  rights 
and  obligations,  which  may  be  recognized  irrespective  of  the 
several  laws  of  the  different  States,  must  be  sought  for  to  de- 

»  Antf,  p.  :;84.  *  JHci%m,  81  Ver.  287. 

'  Edmund  lUndolph's  Opinion  in  the  Virginm  and  PemisjlvimiA  case, 

*  4  BL  Comro.  91 : — "  Felony,  in  the  general  acc<^pt&tioa  of  our  EogliBK  law, 
com  prices  everj  flpecies  of  crime  wliicb  o€ea«ioned  at  common  Iaw  the  forfeltnre 
of  Iwida  and  good*/'     A.  v.  B.,  U.  M.  CliAplt-on's  R.  22S. 

*  Clark*0  case,  9  Wend.  2 1 2  : — "  An  DfTence  made  indictAble  by  statute  i&  a  caiiiM 
within  the  meaning  of  the  ConfltUatioa  and  lewe  of  Con^^BS  on  the  sobjed*  tb. 
222: — Crime  jb  aynonjmout  with  misdemeanor  ; — citing  4  Bl.  c.  6. 

*  See  the  uae  of  the  term  "entiject  matter,"  in  Grecnongh'i  case,  SI  Venn, 
2S5. 
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termine  what  may  be  treason,  felony,  or  crime,  in  view  of  tliis 
provision. 

Such  a  standard  can  he  developed  only  hy  the  hiBtory  of 
the  hiws  of  the  colonies  and  States.^  It  seems  competent  to 
argue  that  the  personal  law  of  slavery  and  of  property  in 
respect  to  slaves  had  prevailed  under  the  concurrent  juridical 
action  of  all  the  colonies,  and,  in  each,  with  the  sit]:>port  of 
the  imperial  or  national  authority,  until  the  revolution  ;  that 
althoiigli,  when  property  in  slaves  bad  ceased  to  be  supported 
by  uiuversal  jurisprudence,  it  was  no  longer  supported  by  the 
national  law  having  ^'t/a^z'-international  extent,  yet  it  con* 
tinned  in  each  colony  as  an  effect  of  its  local  \skv,%  Jtis pro- 
priumy  and,  therefore,  had  the  same  jural  character  as  before; 
that,  even  if  it  had,  by  one  or  more  States,  been  abolished  as 
being  contrary  to  natural  reason  or  justice,  and  not  simply  on 
the  ground  of  expediency,  yet  such  abolition  was  not,  neces- 
sarily, a  denial,  even  by  such  States,  of  its  jural  character  in 
other  States  wherein  it  continued,  or  an  assertion  that  iu  such 
States,  also,  it  was  contrary  to  natural  reason  or  justice ;'  that, 
simply  on  the  principle  of  the  continuation  of  laws,  it  must 
be  presumed,  in  an  international  compact,  that  the  parties  con- 
tinue to  recognize  the  jural  character  of  each  other's  laws ; 
that  a  presumption  in  tavor  of  the  jural  character  of  relations 
established  by  the  laws  of  other  states  is,  in  fact,  one  of  the 
elementary  or  axiomatic  principles  of  jurisprudence  ;*  that, 
before  an  international  compact  should  be  interpreted  on  the 
ground  that  the  jural  character  of  slavery  in  the  slaveholding 
States  had  been  denied  by  tlie  non-slavcholding  States,  some 
positive  declarations  to  that  effect,  anterior  to  or  contemporary 
with  the  formation  of  the  compact,  should  be  shown  ;  that,  so 
far  from  there  being  any  such  declarations,  the  written  and 
unwritten  jurisprudence  of  the  nou-s!aveholding  States  con- 
tains many  recognitions  of  the  validity  of  the  slave  laws  of 
the  slaveholding  States  ;  and  that,  above  all,  the  Constitution 
itself  contains  some  provisions  which,  as  national  private  law, 

^  By  Buch  »  principlp  Governor  Senrard  appears  to  have  refu&ed  to  deliver  up 
A  peraon  on  the  charge;  in  Pennsylvania,  of  fornication ;  and  another,  charged  in 
New  HmnpsUir©  with  adultery.    2  SowArd'd  Worka,  479. 

'  CooipAre  atiie,  §  Slfl,  *  Antt,  §g  »8,  119* 
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enpport,  in  certain  circnnistanccft,  rights  and  oliligationfi  inci- 
dent to  slavery,  and  others  which  involve  its  recogaition  bb  an 
effect  of  the  local  (internal)  law,  by  the  national  govemmeiit, 
in  such  States  as  may  have  adopted  it  or  allowcl  it  to 
linne.' 

§707*  Sach  observations  may  apply  to  qnestions  like  thol? 
arising  3n  the  demands  made  upon  Governor  Seward  tor  per- 
sons charged  with  the  abduction  of  slaves  from  Yirginia  and 
Georgia.  It  does  not  appear  to  be  a  question  whether  the 
forcible  abdnction  of  a  free  negro,  such  as  was  charged  on 
the  part  of  Pennsylvania,  in  1791,  in  the  case  cited,  shonld 
be  recogniJEed  as  a  crime  within  the  meaning  of  this  provi* 
sion.  Kidnapping  is  a  crime  at  common  law,'  and  also^  with- 
out doubt,  by  the  statutory  enactment  of  every  State,  and  it 
does  not  appear  that  the  Legislatures  or  the  jadieiaries  of  any 
colony  or  State  ever  made  any  distinction  of  the  act  according 
to  the  color  or  race  of  the  person  stolen,  kidnapped,  or  ab- 
ducted. 

If  the  person  seized  or  removed  should  have  been,  by  the 
laws  of  some  other  State,  to  whose  law  he  had  formerly  been 
subject,  a  chattel-slave,  or  a  bondman,  it  wuuld  still  depend 
upon  the  several  will  of  the  State  in  which  he  should  be  so 
seized  whether  the  act  should  or  should  not  be  a  crime  br  its 
laws :  unless  the  rigfit  to  seize  and  remove  in  such  case  has 
been  given  by  the  Constitntion  of  the  United  States*  For^ 
except  as  determined  by  that  instrument,  the  status  of  such  a 
person  is  always  determinable  by  law  resting  on  the  seveml 
will  of  the  State  in  which  he  may  be  found ;  and  there  is 
nothing  in  international  law,  acting  on  states  or  nations  as  its 
subjects,  to  qualify  this  assertion.  This  has  in  part  been 
shown  in  previous  chapters,  and  will  be  further  maintained  in 
another  part  of  the  work.  Whether  there  is  anything  in  tlte 
Constitution  of  the  United  States,  having  the  authority  of 
national  law  with  international  effect,  to  limit  the  power  of 
the  States  in  this  respect  so  as  to  legalize  such  seizure  and  re- 

*  Ante,  I  484. 

»  RAyraond,  474,  4  Bl  Coram.  219:— '^  Kidnapping  beihirthe  foroibte  abdocticn 
»nd  carrying  away  of  a  man,  woaJM,  or  chUd  from  their  oirn  coantry.  aad  •cailiw 
U&em  to  uotlier/  * 
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moval  of  a  slave,  when  it  would  otherwiBe  be  niilawM  by  tbaj 
law  of  the  State  into  which  he  may  have  escaped,  is  a  ques*! 
tioa  which  will  also  hereinafter  be  fully  examined^ 

§  708-  It  is  apparent  that  the  question  of  the  extent  of  the 
terms  of  this  provision  may  arise  in  many  cases  occasioned  by 
violatioas  of  the  penal  codes  of  the  slavelioldiug  States,  To 
say  nothing  of  differences  as  to  the  rightfulness  of  property 
in  slaves,  or  rights  over  persons  in  involuntary  servitude,  the 
laws  forbidding  the  instruction  of  slaves  and  persons  of  color, 
laws  to  prevent  speaking  or  writing  against  the  policy  or  mo- 
rality of  laws  sustaining  slavery,  and  others  of  similar  char- 
acter, are  not  accordant  with  the  juridical  standard  of  right 
received  in  other  States*  But  unless  the  solution  of  such  con- 
troversies can  be  placed  in  the  hands  of  the  judiciary,"  it  seems 
impossible  to  arrive  at  any  definite  rule  in  such  cases. 

§  709,  The  persons  who  may  he  demanded  raust  also  be 
charged  with  treason,  felony,  or  other  crime,  and  have 
fied  fnyjn  just  ice.  It  has  been  urged  in  some  of  the  cases 
that  the  charging  intended  by  tlie  Constitution  must  be  some 
formal  accusation  by  the  State  through  its  appointe  d  officers  ; 
or  that  the  "justice"  spoken  of  should  be  taken  to  mean  the 
vindicatory  niiKjhinery  of  the  law  put  in  motion  to  pursue  the 
offender,  as  distinguislied  from  the  law  itself  against  w^hich  the 
person  demanded  may  have  offended  ;  that  until  thus  actually 
pursued  he  could  not  he  said  tu  have  fled  from  justice,  though 
he  might  have  actually  removed  from  the  State  in  the  appre* 
hension  that  the  pursuit  would  be  made.  The  person  holding 
the  cliief  executive  authority  of  the  State  is  not  an  officer  to 
wliom  the  initiatory  steps  of  that  pursuit  are  assigned  by  the 
State  law*,  though  he  may  facilitate  it  when  commenced,  as  by 
issuing  proclamations  for  the  apprehension  of  offenders.  It 
would  seem,  from  the  statute  and  cases,  that  the  denumd  of 
the  Executive  should  be  accompanied  by  some  charge  made 
by  some  other  person,  though  a  formal  proceeding  of  a  grand- 
jury  or  prosecuting  officer  of  tho  State  is  not  usually  con- 
sidered necessary.     Tlie  oath  of  any  private  person  professing 


»  See  pa^U  Ch,  XXVIl 
VOL.  n. — 26 


*  See  AnU,  g  695. 
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to  be  cognizant  of  the  offence  alleged,  such  jis  would  iodiiee  m 
ma^^trate  of  the  place  where  the  offence  is  said  to  haTe  been 
eoniuiitted  to  isaae  an  ordinary  warrant  of  arrest,  hms  gene- 
I  ralljr  heen  held  a  safficient  charge  ;^  and  the  fact  that  the  per- 
I  Bon  so  charged  had  actually  removed  from  the  jnrii^diction  in 
which  the  offence  was  committed  has  been  tidcen  to  be,  in  itself 
a  flight  from  jnstice/ 

The  person  demanded  mnst  also  have  fled  from  the  jnstiee^ 
the  demanding  StcUe,  by  having  therein  committed  the  treaaocit 
felony,  or  other  crime  charged  against  him.  However  con- 
trary the  act  charged  may  have  been  to  the  laws  of  the  State 
making  the  requisition,  it  must  also  ha^e  been  eommitled 
within  its  territorial  jurisdiction.' 

§  710.  The  persons  who  may  be  demanded  and  delivered  tip 
aafngitives.  from  justice  are  farther  described  in  this  provisioB 
as  being  charged  with  treason,  &c.,  in  a  State,  demanded  by 
the  executtre  authority  of  such  a  State,  on  being  found  in  an* 
other  such  State,  and  are  required  to  be  delivered  up  for  the 
purpose  of  being  removed  to  the  State  having  jurisdiction  of 
the  crime.  The  question  of  the  extent  of  the  word  StaU^  m 
this  clause^  does  not  appear  to  have  been  raised  in  any  of  the 


'  Johnson  v.  Riley,  19  Geo.  ISS;  ThoroKm^s  cme,  9  Texas,  S4S, — ladktneiil 
founds  or  an  affidATn^  before  •  jti<%«  or  DiftPt«tniie,  charging;  which la«(t  wm  held 
fnfficteat  in  Jahnaton  %u  Yanjimnii^e.  6  61.  ind.  311.  In  a  portioB  of  the  OpIiuoB 
in  Kentucky  «.  DenoUon,  which  wiil  hereinafter  be  cited,  Jndge  Taney  intimateit 
thaAdlam  impUeBBome  exercise  of  the  judicial  fnnction ;  thai  the  peraoii  miiBl  be 
^  ohargM  in  the  regular  coarse  of  judicial  proceedings/* 

*  Compare,  on  these  que^tiooj,  Opinion  of  Edmund  Randolph,  Am.  State 
FtapfTi,  Misc,  I,  42;  Gov.  FDirficld*s  (of  Maine)  Opinion,  in  6  Am,  Jnriat,  lit 
8ciie«,  %%%,  Hay  ward's  case,  1  Sandford's  N.  Y.  Saperior  C.  R.  701,  under  the 
State  law  of  1839.  ch.  350,  is  authority,  by  paraliel,  on  those  points.  Whether  a 
person  may  be  arrested  by  jadge's  warrant,  in  riew  of  a  subsaqnent  demand  on 
the  Execn^Te,  ia  a  different  question.  This  is  allowed  by  judicial  pracilo*  In 
Bome  of  the  States.  Oows'  »§e.  18  Penn.  37;  State  v.  Boxine,  i  Buarlfl^g^oii, 
6!75 ;  Goodhne's  case,  1  Wheeler's  Cr,  Cases,  427,  S.  C.  2  John,  Ch.  198 ;  FeitBi'a 
case,  3  Zabr.  819.     in  some  of  the  States  this  is  anthorixed  by  special  statute. 

»  Ex  j>arte  Smith,  S  McLean's  R.  l»2.  Fetter's  case,  S  Zabr.  320,  Mr.  Wolcoti, 
Atty.  Gen.  of  Ohio,  in  his  Opinion  ot  March  7,  1860,  in  case  of  Brown  and  Meriam, 
said : — **  The  necessity  of  insirtting  on  rigid  proof  of  flight  will  not  be  doobtod 
by  any  one  familiar  with  the  fact  that  in  some  of  the  States  a  practice  has  gr^wn 
up  of  demanding  the  surrender,  as  *  fugi tires  from  jostice  from  those  Statea,*  of 
persons  who  have  neyer  been  within  their  limitA,  on  the  legal  6ction  of  a  cooBtmc- 
ttve  presence  and  a  constmctire  flight."*  If  the  fugitive  is  already  held  on  a  chai^ 
of  crime  by  the  State  from  which  lie  is  demanded,  he  is  not  to  be  delirer^  up; 
but,  if  discharged  on  that  charge,  the  Sheriff  may  detain  him  to  be  delivered  on  mt 
Governor'a  warrant     Trontman's  case,  4  Zabriskie^  6S4. 


FUGTTmsa   FBOM   SERYICK. 


403 


reported  cases.  Congress,  in  legislating,  have,  it  must  be  as- 
fiiimed,  taken  the  word  in  tlic  Conetitntion  to  extend  to  tlic 
Territories,  The  District  of  Colnmbia  is  not  mentioned  in  the 
Act  of  1793,  bnt  an  Act  of  1801  {ante^  p.  25)  snpplieB  the  de- 
fect The  question  of  the  extent  of  the  %^ord  in  this  proviBiun 
will  hereinafter  be  further  considered  in  connection  with  tliat 
of  the  same  word  in  other  clanseB. 

§  71 1.  Pursuing  the  method  proposed  in  the  commencement 
of  this  chapter,  the  inquiry  is  now  to  he  taken  xip — 

Who  are  the  persons  who  may  he  the  objects  of  the  claim 
and  delivery  spoken  of  in  the  second  of  these  provisions,  and 
in  the  acts  of  Congress  which  have  been  passed  to  carry  it  into 
effect  r 

In  this  provision  persona  are  described  as  "  held  to  service 
or  labor  in  one  State  under  the  laws  thereof'  and  as  "  escaping 
into  another."  Tlie  precise  extent  of  these  descriptive  words  has 
never  been  considered  by  the  jiidiciairy,  and  the  commentators 
have  not  attempted  to  define  it.  It  would  be  superfluous  to 
cite  decisions  here  to  show  that  tlie  courts  have  constantly 
taken  these  words  to  include  the  slaves  of  the  slavedioldinsr 
States  of  the  Union,* 

§  712.  Under  this  provision,  and  the  acts  of  Congress  based 
on  it,  claims  have  been  made  by  their  masters  for  the  delivery 
of  minor  wliite  apprentices,  fugitives  from  their  hidentured 
service  under  State  laws.  In  Boaler  v.  Cummines  (1853),  1 
Am.  L.  Eeg.  654,  wliere  a  boy  apprenticed  in  Delaware  was 
claimed,  under  the  law  of  Congress,  Judge  Kane,  of  the  Eastern 
District  of  Pennsylvania,  sustained  the  master^s  right,  saying, 
*'  I  know  no  words  tliat  could  more  clearly  include  appren- 
tices/' This  is  probably  the  only  reported  judicial  decision 
on  this  point.  Such  claims  appear  to  have  been  sustained  by 
U.  S.  Commissioners  in  Massachusetts  and  in  Connecticut/ 

*  It  \b  here  iisminied  that  the  nets  of  Con^eaa  miiy  opplj  to  all  the  peraona  in- 
cluded under  the  iorms  of  this  pruTision  Hnd  to  no  other?.  Th?  third  nm}  ffmrth 
sectlotiB  of  the  law  of  1793  %vere  the  only  Iaw  of  Cung^t^sa  on  thii*  gnbji-ct  before 
the  net  of  1850,  and  tht-y  were  not  repenlcd  by  the  latter.  The  two  acta  will  be 
found  in  notes  to  Ch.  XXVITL 

*  But  it  hftfl  sometimes  been  argued  thnt  the  elniiaf  does  not  iipply  to  those  pcr- 
BonB;  »9  by  Mr.  Gerrit  Smith  on  the  triid  of  U.  S,  Deputy  Murshnl  Allen,  (ante, 
p,  40,  n.)  In  The  Uncf/mftilittionality  o/  Slavery,  App.  A,,  Mr.  Lysander  Spooner 
mAititained  the  SAme  doctrine. 

'  So  stated  in  IV.  Monthly  L.  R.  526,  VL  lb.  1*1%  299.    Judge  Suiliir,  in  % 
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UH^eme  of  Tan  Onien,  in  Sew  Ymk{tS^\  it  vm  hM\ 
hf  \J.  S.  Cammimifmer  Mortoo  that  nd  m  daim  Mwld 
be  wjgfaiurf  voder  llie  pronmu' 

fnS.  SoieelegalfelatiiiBiooiiaelari^toaadi 
oMigatioiMi,  the  ides  of  eerriee  or  labor  due,  aitere^  it  msr  be  I 
Mid,  t0  m  gt&Kter  or  Um  iegtee  imto  mw&j  legal 
llwre  U  in  erery  dril  ioeiety  m  lai^  ckfli  ofTcftaiio^ 
the  obligstioD  doe  ib  ^pecificallT  descriljted  as  being'  m  dciit  of  j 
aofne  iort  of  aerriee  or  labor  to  the  perMm  havi^r  tiie  < 
poodmg  right*' 

The  extent  of  the  terms  here  oaed  mmt  be  Hioited  by  thw^l 
reetproeal  bearing,  a£  wdl  as  br  the  general  nlea  tot  1 
terpretaliaD  of  all  these  proriaoiis  whieh  hare  been 
stated/  The  woida  kdd  nnd  eaniptn^  expreas  of  tbemadipea 
meh  a  limstatioii  of  the  reUtioDs  in  whi(^  Akaenriee  or  labor] 
is  here  spoken  of  as  dae.  The  senriee  or  hibor  due  moat  be ' 
sneh  as  arises  from  a  coDdition  of  bondage,  and  may  be  wp^ 
fieallj  enforced  by  enbjeetion  to  a  personal  control.  It  must  j 
be  subjection  to  a  prirate  person  in  distinction  from  the  sob^j 
jeetion  due  to  a  State  or  the  political  representatiTes  of  thafc| 
State.  It  must  be  Bervice  or  labor  in  ench  a  rdstion  to  the  do- 
minion of  another  that  the  term  "  escaping"  wonld  hsTe  been  , 
applicable  to  it  in  the  language  of  the  international  law  whidtj 
had  been  previously  recognized  in  the  States  which  composed] 
the  Union.  Tliig  excludes  tho^  services  due  on  ordioaiy  ^ 
tract,  under  which  the  party  held  to  render  them  must  i 
by  the  forfeiture  of  pecuniary  damages  in  case  of  refusal 
fulfill  liis  obligation.*    By  this  rule  also  the  debt  of  service  i 

OtdOt  t4$t  ■•jt :— "  For  the  prorision  and  tbe  act  of  179S,  according  to  tlie  « 
1  by  Dtale)  WeUter,  Chanc^Hor  Walworth,  and  others,  spplj  m 

*   '  am  Dci  aware  that  a  contrary  o^nibi^ 


■ppreotUes  aa  to  alavea.    Indeed,  1  as 

erer  been  expreaaed  hj  any  jurUt  or  at 

'  Mr.  Korloo,  io  hia  of^oo,  ^tpo  i 


io  hia  of^oo,  ^tpo  id  the  dl^  nawspapers  of  the  day,  1 
**  th^  wcrrd  pertam  m  tha  Oonatitiition  and  In  the  •       - 


therein  used,  ia 
I  with'4aw  ;**  thai  the  dedsioa  of  the  Supreme  Coort  m  PHgg'e  oanl 
rendered  ft  now  impoesible  to  bold  otherwise  than  thii  ^ypreoticea  an 
cseluded  from  haviog  bcien  within  the  intention  of  the  ft'amera  of  lh«  i 
tioa,**  Ac;  that  Story,  J.,  in  commenting  oti  thoae  daoaes  of  the  Goii 
whepe  slaTet  are  referred  Io  on  perBons,  most  be  taken  to  vupport  tbla  Tiew. 

*  The  learned  readcg^a  raooUectlon  of  the  hiatory  of  the  great  Uw-^tdt — Pm 
Peier  PeehUa  ▼,  Plainalanu    may  av^ggeat  to  him  the  ''liifte  warrant"  wlA 
Peter  obUloed  in  the  Ei^Uah  bottler  ooiuty  for  the  person  of  Mr,  AIaq  Fairlbi^ 
hit  ooonael,  oa  a  fngitiye  from  hia  lervioe.  Sea  Scotfa  Rcdmiantlet,  VoL  L  ch.  7. 
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labor  under  tlie  relations  of  tlie  family  may  be  excluded  from 
the  scope  of  tbis  provision. 

According  to  the  historical  ejtposition  of  colonial  law,  the 
only  del>t  of  service  or  labor  which  was  internationally  main- 
tained between  the  several  jurisdictions  was  that  incident  to 
the  definite  condition  or  status  of  involuntary  domestic  servi- 
tude and  persona!  bondage.  It  has  been  shown  that  there 
were  two  kinds  of  bondage  thus  recognized,  viz. :  the  condition 
of  servitude  of  a  legal  person,  under  indenture  for  a  term  of 
years,  and  of  chattel  bondage  or  absolute  slavery,  wliicb  by 
the  customary  or  common  law  at  least  could  exist  only  in  the 
case  of  persons  of  negro  or  Lidian  race.  Whether  any  debt  of 
service  or  labor  incident  to  a  condition  distinct  from  these,  in 
its  legal  nature  or  historical  origin,  could  beTCCognized  under 
this  provision,  may  be  questioned, 

§  7H.  The  servitude,  under  indenture,  of  adult  whites,  has 
for  a  long  time  been  unknown  in  this  country.  It  might  be 
urged  that  it  was  a  peculiar  incident  of  the  period  of  coloniza- 
tion and  the  then-existing  private  international  law,  and,  at 
the  time  of  the  adoption  of  the  Constitution,  was  recognized 
as  having  only  a  residuary  and  temporary  existence.  Since  its 
expiration,  personal  freedom,  as  a  ^* natural'-  or  ''inherent*'  or 
*' inalienable''  right,  seems  to  have  been  attributed  by  the 
common  law  of  each  State  to  every  person  of  the  white  race/ 
Though  it  would  appear  to  be  within  the  power  of  any  State 
to  legalize  it,  by  statute,  within  its  own  limits,  it  may  be  ques- 
tioned whether  it  could  be  thereupon  recognized  in  other  States 
under  this  provision, 

§  715.  It  would  appear  that  the  claim  of  a  master  on  the 
'  person  of  a  minor,  being  a  fugitive  owing  service  and  labor 
under  indentures  of  apprenticeship  in  another  colonial  or  State 
jurisdiction,  must  liave  always  been  allowed  in  tlie  several  col- 
onies and  States ;  either  under  common  law,  including  the  in* 
ternational  private  law,  or  under  compacts  for  the  delivery  of 
runaway  servants,  like  th*it  contained  in  the  New-England  arti- 
cles of  confederation,*  So  that^  on  the  principles  herein 
adopted  for  the  interpretation  of  these  provisions,  such  a  claim 


^  Ante,  §§  210,  Sll. 


«  Ante,  Vol  I.  pp,  269,  826. 
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fthonld  now  be  supported  under  this  provision;  eroiif  it 

not  be  maintained  under  the  guarantee  of  the  *^  priWlegw  and 

Jmrnuiiities  of  citizens''  according  to  the  argument  in  tlielafi 

I  chapter,' 

716,  If  the  pre-existing  international  and  ^tio^mtemft- 

*  tional  hiw,  ag  set  forth  in  the  historical  portion  of  this  work, 
may  be  referred  to,  to  interpret  the  terms  of  this  provision,  tliere 

j  can  be  no  doubt  of  its  application  to  persons  of  African  mce 
owing  service  or  labor  in  those  existing  conditions  of  chattel- 
slavery,  or  domestic  involuntary  servitude,  which,  in  some  of 
the  States,  have  been  derived  from  the  earlier  law  of  naiionSf 
or  universal  jurisprudence.' 

On  the  principle  tliat  when  the  meaning  of  nrrilleii 
enactments  is  doubtful  they  may  be  construed  from  the  in  ten* 
tion  of  their  authors  as  it  may  be  gathered  from  history/  it  is 
also  proper  to  refer  to  the  history  of  the  fonnatiou  of  the  Con- 
stitution and  to  the  circumstances  of  the  conntry  as  they  are 
known  to  liavo  prcserited  themselves  to  the  minds  of  tliose  who 
framed  and  those  who  adopted  the  Constitution.  Tlie  historical 
proof  that  tliis  provision  was  intended  to  apply  to  negroes 
held  in  absohite  slavery  has,  by  the  courts,  been  constantly 
regarded  as  overwhelming** 

*A9Ue,t».  371. 

'  In  Miner  p.  McQuorry  (1863),  5  McLean,  472,  It  was  contended  that  no  proof 
bad  beon  offered  **  Uint  Kentiicky  is  a  State  in  which  ilaTerv  Is  aathorixed  hj 
Uw;"  that  "  there  wiw  no  law  in  the  Sonth  expreaalj  establfahing  slaTcr/*  (re- 
lying prolwibly  an  the  dugma,  j/iif^ry  exiHM  imljf  by  poniiwi  toir).  MoLeaa,  J.:— 
"  Witli  rojLn*<'t  r  lieor  this  arfpinient  in  this  case.  It  was  oaed  by  ^atlemtii  of  the 
South  to  jubtify  the  introdyctioTi  of  slavery  into  our  Territoriea,  wHboat  the  au- 
thority of  law."  ThenT  quotinp:  16  fetera,  460, — ''that  ahiTery  was  local,  And 
that  it  cfiuld  not  eziat  without  the  anthority  of  law;  that  itwa«  a  mnnicipal  ro^- 
ktion/'  tho  judjse  adds: — **  Wh*?thor  thi«»  law  waa  founded  upon  usage  or  exprcm 
enactment,  ia  of  no  iinp*:krl»uce.  Usage  of  long  continuance,  Bo  long  that  the  ' 
memory  of  man  runneth  not  to  the  contrary,  haa  the  force  of  law.  It  ariBeafroni 
long  rteogtdxibd  ri^lit*,  conntervened  by  no  leenslalive  action.  This  ia  the  eoorce 
of  many  of  the  prtnciptea  of  the  coraiiKm  hiw  of  England.  And  this,  for  a  cen- 
tury or  more,  may  conatitnlo  alavery,  tliough  it  he  oppoaod,  as  it  U,  to  all  the 
principles  of  th"  coriiftum  law  of  England.  I  speak  of  Afriean  slavery.  But  eucli 
a  law  can  nnly  acquire  [lotcncy  by  long  usage"  Ac.  Here  Jud;cro  McLean  at- 
tribute* Dni4;ro  Nlavi^r^'  to  pttrtirular  cuatorn,  aa  defined  in  English  law— a  doctrine 
entirely  ditrrnnt  froin  thai  rH  forth  in  the  historical  exposition  of  the  subject  in 
thin  work,  iitid  im-onijiatibki  with  any  rct^oprnition  of  alayery  ia  the  Tenitoriee, 
undt^r  any  of  tli*^  vIuwm  prcscnti'd  unfe,  pp.  iftO-185, 

*  I  ".I  'i  VvUrii.  rtl  I ,  t\  1 2,  Story,  J. :— "  lliBtorically  It  is  well  known," 

«'puty   Mamlyil    Allen's    case,   Syracuse:   Judge    Marvin  i — "All 

history  showi  that  this  pronaion  related  to  slaTes.**     Fkmp. 
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§717.  By  the  same  reasoning  it  would  appear  that  any 
person  of  mixed  race,  descended  from  a  line  of  female  ancestors 
of  negro  or  mixed  blood,  if  held  in  involuntary  servitude  in  a 
State,  may  be  claimed  and  delivered  up  under  this  provision* 
For,  by  customary  law,  such  persons  may  have  been  held  as 
slaves  in  the  colonies  and  States,  however  sraall  the  proportion 
of  negro  blood  sliould  have  been. 

It  would  seem  that  tiiere  is  no  correspondence  between  the 
discrimination  of  race  in  capacity  and  incapacity  for  citizen- 
ship, in  view  of  the  first  provision  of  thia  section  of  the  fourth 
Article,*  and  the  discrimination  of  race  in  liability  and  non- 
liability to  claim  and  delivery  under  this  pro  vision.  Of  persons 
having  an  equal  admixture  of  negro  blood,  some  maybe  citizens 
of  a  State  in  view  of  the  first,  and  some  may  owe  service  or 
labor  in  view  of  the  latter/ 

§  718.  Supposing  that  the  servitude  of  white  adult  persons, 
under  State  laws  of  indenture,  should  not  be  recognized  under 
this  provision,*  yet,  in  the  case  of  negroes,  it  should  be  re- 
membered tliat  in  some  of  the  colonies,  er  at  least  in  some  of 
the  States  at  tiie  time  of  the  adoption  of  the  Constitution,  the 
chattel-slavery  of  negroes  had  become  modified  by  a  greater 
or  less  attribution  of  rights  and  a  recognition  of  legal  person- 
ality ;  that  in  late  instances  in  other  countries  cliattel-slavery 
hag  been  transmuted  into  a  so-ealled  apprenticeship,  under 
special  statutes;  and,  to  recur  to  more  ancient  periods  in  tlie 
history  of  slavery,  the  transition  from  an  absolute  chattel  con- 
dition  to  a  modified  bondage  has  been  the  constant  phenome- 
non of  its  decrease  and  extuictiun/  The  debt  of  service  or 
labor,  in  a  relation  derived  through  a  modification  or  amelio- 
ration of  an  anterior  chattel-slavery,  though  in  many  respects 
essentially  different  from  it,  should  tlierefore,  it  would  appear, 
be  recognized  under  this  provision.     Indeed,  as  will  hereinafter 

Rep.  p.  94.    Judge  Smith,  in  Booth's  c*flo»  S  Wtac,  16 : — "  Let  it  be  taken  for 
gTimt*sd  that  this  elnuse  waa  mttiideil  to  refer  eiduflivel}'  to  futritive  ekirea,  of 
which,  I  think  th»3  history  of  its  ocloptiua  iatu  the  Constitution  leaves  no  doubt," 
^  Afiie,  i>.  340. 

*  In  the  cfise  of  John  Tkilding^,  in  August,  1851,  in  Now  York,  bf.ifwre  U,  S. 
C^immiasiotier  Morton,  an  attempt  was  miule  to  ahow  that  B,  had  no  negro  blood. 
Tli«  Cominisaiontr  held  it  incumbent  on  the  clAimimts  to  establish,  in  the  firnt 
place,  tliAt  B.  had  African  bhx>d  in  Mb  veins,  and  wus,  therefore,  capjible  of  being 
A  slttTe.    See  N.  Y.  dally  jourtiAls  of  that  date. 

•  AnU,  8  714,  *  AfUe,  g§  160-161 
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b6  more  fully  arguad/  witether  the  natural  pei^aons  elaimed 
under  thiB  provision  are  considered  cliattels  or  legal  peraonfl 
hy  the  law  of  the  State  in  which  they  had  been  held  to  senrioe 
or  labor^  it  is  as  legal  persons  only  thai  tbay  are  known  under 
tliii?  provision.*  At  what  point,  in  the  additive  attribution  of 
legal  rights  lo  a  person  formerly  held  as  a  chattel,  the  relatLon, 
or  the  service  or  labor  duo  under  it,  would  properiy  cease  to 
be  recofirnii^^  under  thi^  clause,  is  a  question  which  most  beef 
some  difficulty,  hot  it  is  one  for  which  there  has  been^  aa  yel, 
no  occasion  for  judicial  inquiry- 


*  It  M  U  hM  In  th#  oniitkHi  dffET«r«d  hj  C^of  Jtistice  Taney,  bs  tlM 
OyiaTin  of  UieCbvlte  DrmI  dootTi  eH#«  it  te  m  firopttrtv  <b1j  tkoi  tlttviM  «■« 
TCM^platd  Ift  Ibis  M^vinoii  (mmu^  V«>1  L.  p^  M$«,  H  voi^  Mcm  that n^j  1 
«^  vera  Afcaolnto  diiltfll».  WUim  \mw  of  the  Stale  from  whkb  Ihej  had  aan 
ffMtmA  ledig  Ihia  ggwiMoa,  iAMfanniMMkrtolhatof  Mr. 
.  lilJb  WgMd  W  aMiciiiHffiM,  woald  iJlJy  inwaJH  to  ahrra^  Uiai 
tbf  aMtofiMibtniwrlleM  HiM  the  alavmoftba  itaveboldfa^  Slate* 
MV  pMMiaad  aa  lagial  penoM  8<wtki;>Mr.  B..IX.pL  l^S.^^^^Oar  aya^ 
las  of  iMfro  lUTCfX  u  wtA  parlbel  aUTwj.becuiae  tha  a^gro  haa  i»  naaj  caace 
alMalifftoifrvBtiM  Wgawatol  bk  naalar.  wbaiftraapondbi^totbelawfcr 
cwal  ajuaaiiniw  attd  mmI  aaavarwilh  Ma  lifi  fiir  tha  Mil  of  Ua  lim^*  Sea. 
iln^  SMnnf^  SdolKara  laalilafta%  SIS;  Ifta  IMavan  eaMa.  aatfc.  i».  Ta^  aate 
iitlMiil  if  IT  til  1  r  ^iH  I  1>|  III  mil  II  r^mai^ilm.  ISfMar^BapvH 
iiBMilTlti     ]at«aMl«nwMlailhaahaaBQllaaiaMithatliTth«l»riirtk 
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LbjthiiiKvrfirtw 

XStolao  th^skvalibolh^irMMMifrQpcriyL  Ifr  C^ib.  Lmw  <J  Sm^ 
9SltinirrA'H.m,''Ulh^Wimtm  iawr.aaiaTa»aaaaiefcthat6d(rCT).  HewM 
refO^nan  m  m  pvtwML  BttI  tha  Mm>  alaTe  In  America,  protected  aa  abota 
ad  by  i—iliffiial  law,  ocvODiea  1^  moM»  chanurWr  uf  Mfvppi  aad  ampcHlii** 


flai^  la  ^ai  i^ikb  ia  ant  a^Fvaa^  aad  ftrmm  that  which  k  aai  ^^^^-^  ^^^ST 
Vni|p^  out  aa  jpptMirayv  aatf  a<yaf  aaaaoaa  aaMt  aaiva  afana  n^lHla  ^aa^^  ^y  «!,  vl, 
4i)^  8te*i»MMrVaptaf«v^lav«vw«f  tb^laaraf  aSW^aad  hHBlMBHaate 
^tiwaftbi  waoaai  hiw(aajvgaOUfc  tba  tmhwa  ptwaad^ai  tiaa  ih. 

and  |Mpai1^  la  vJaw  of  ma  Mid  tba  ama  aaana  of  lav.  Taa  raapoaflMl^]^#f 
atevaa  aa  mtiiitfmi  pacaoaa  lanflt  ba  raeQ^aiaaii  avaa  wbaa  aa  li^ibla  mn  aQribfllad 
to  tbtia  *  tb^  k^  wbava  toav  nw  hawa  aa  Ibb^  dtottdb^  Si^te  it  Tha^teHL  1 
Bb^Vdi  In  5oi  54  gf  the  J^ArabrtL  JIb.  Mil  «ii  ii  fa^— *Tbt  tpaa  atoto  ^f 
li^  ««al».  thai  ttiev  [akT««]  paKafea  e#  both  tioa  andEte 
bgpovrhiwBwht  «mm»  rapa«to.«i»  faaaaaiL«ni  to  ottv  laapaato  aa  ^ 
aad  futo  on  to  atoto  ttair  abBgitfaaa  ia  laapaat  to  olbonL  aaifer  tha  ! 
'^  ,bywbhAbaeaya^ay*iiy  apawtoi 
-M^oaa  imiHnat  Mteala  whkl 
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u^719.  The  intention  of  tliose  from  whom  the  Constitution 
derives  its  authority  being  shown,  any  objection  to  the  validity 
of  the  provision  founded  on  the  ethical  character  of  these  con- 
ditions of  involuntary  servitude  is  irrelevant/ 

§  72(h  Tlie  persons  who  may  be  the  objects  of  claim  and 
delivery  under  this  provision  as  further  described  as  "  escap- 
ing into  another"  State. 

It  has  been  urged  that  this  description  should  include  slaves 
who,  having  been  brouglit  by  their  owner  into  a  non^slavchold- 
ing  State,  may  retuee  to  remain  with  him  or  to  return. 

In  ButlerV  Hopper  (1800),  1  Wash.  C.  C.  R.,  501,  it  was 
held  by  Washington,  J*,  **  Neither  does  the  second  section  of 
the  fourth  Article "  *  -J^  '^  extend  to  the  case  of  a  slave 
voluntarily  carried  by  hie  master  into  another  State,  and  there 
leaving  him  under  the  protection  of  some  law  declaring  him 
free/' 

In  ex  parte  Simmons  (1823),  4  Wash,  a  0.  R,  396,  '*The 
evidence  was  that  Mr.  Simmons  came  to  Philadelphia  from 
Charleston,  South  Carolina,  where  he  resided  and  has  planta- 
tions, in  February,  1S22,  and  rented  a  house  for  one  quarter, 
wliich  Ije  furnished  and  in  which  he  continued  to  reside  with 
his  family  for  tliree  quarters  and  six  weeks;  that  he  brought 
witli  him  his  slave  as  his  property,  who  remained  during  that 
period,  or  the  greatest  part  of  it,  in  his  service  as  a  dona^stic, 
and  who  has  remained  in  Philadelphia  until  the  present  time, 
without  any  attempt  being  made  by  his  master  to  remove  him 
back  to  South  Carolina  until  the  present  application"  [under 


*  CompfliTe  ante,  §§  1,  851,  Jones  v.  Van  Zandt.  5  How,  2S1,  Woodbury,  J. : — 
"  Bofore  coficluding.it  may  bo  expected  by  the  defendant  that  some  notice  should 
bu  taken  of  the  arjp^ment  \irgiug  on  oa  a  diare^rd  of  the  Constitution  and  Acta 
of  Coaijjesft  in  respect  to  thia  salycct,  on  nceouut  of  the  supposed  inoxp^dlency 
and  invalidity  of  all  Inwa  rect^gnizin^  alaver>',  or  any  right  of  property  in  rnon. 
But  that  18  a  politic&l  queatioti,  settled  by  eacL  SUte  for  itsdf ;  and  the  fuderal 
power  oyer  it  ia  liroited  and  rogulat^d  by  the  people  of  the  States  in  the  Conatl* 
tution  itself,  afl  one  of  its  aacred  compromiaea,  aod  which  we  posaeas  no  authority 
as  a  Judicial  body  to  modify  or  overrule.  WbateTcr  may  be  the  theoretical 
opinion 9  of  any  ae  t^  the  eypedioncy  of  eoiiie  of  those  compromiaea,  or  of  the 
npht  of  property  in  persons  wnich  they  reeoiEfniie,  this  court  haa  no  alternatiTe, 
while  thej  exiat^  but  to  sUind  by  the  OonaUtotion  and  laws  with  fidelity  to  their 
duties  and  their  oftthfl.  Their  path  ta  a  straight  and  narrow  one,  to  go  where 
that  Constitution  and  the  laws  lead,  and  not  to  break  both,  by  travoling  without 
or  beyoid  them,*'  See  alao  McLean,  J.,  in  Vaughan  v,  WilLiftiiia,  8  McLean^  532 ; 
8.  C,  3  WwteTH  L.  J.  fit ;  Shaw,  Ck  J.,  18  Pick.  219. 
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the  ad  sec*  of  the  act  of  1793].  Judge  WashtngtOEi 
the  certificate,  on  the  ground  that  in  this  instance  there 
no  "  escaping^'  within  the  meaning  of  the  Constitution,  and 
reaffirmed  the  doctrine  of  the  last  ease,  adding,  *'The  slave  in 
this  case  hartng  been  voluntarily  brought  bj  his  master  into 
this  State^  I  have  no  cognijEance  of  this  ca&e  bo  far  as  respects 
this  application ;  and  the  master  rau«t  abide  bv  the  laws  of 
thj8  State  so  far  as  tliej  affect  bis  rights^  K  the  man  claimed  as 
a  slave  be  not  entitled  to  bis  freedom  under  the  laws  of  this 
State,  the  master  must  pursue  such  remedy  for  his  recovery 
the  laws  of  the  State  may  have  provided  for  him/' 

In  Comraonw.  v.  Aves  (1S36),  18  Pick.  219,  Chief  Justice 
Shaw  said,  '*  that,  as  by  the  general  law  of  tliis  Commonwealth 
slavery  cannot  exist  and  the  rights  and  powers  of  slaveK)wn- 
ers  cannot  be  exercised  therein,  the  effect  of  this  provision  in 
the  Constitution  and  laws  of  the  United  States  ijj  to  limit  and 
restrain  this  general  rule,  so  far  as  it  is  done  by  the  plain  mean* 
ing  and  obvious  intent  and  import  of  the  language  used  and 
no  further.  The  Constitution  and  law  manifestly  refer  to  the 
ease  of  a  slave  escaping  from  a  State  where  he  owes  service  or 
labor  into  another  State  or  Territory.  He  is  termed  a  fugitive 
from  labor ;  the  proof  to  be  made  is  that  he  owed  service  or 
labor,  under  the  laws  of  the  State  or  Territory /^r^wi  which  he 
fled^  and  the  authority  given  is  to  remove  such  fugitive  to  the 
State />e>m  whwh  he  fled.  This  language  can,  by  no  reason- 
able construction,  be  applied  to  the  case  of  a  slave  who  has 
not  fled  from  the  State,  but  who  has  been  brought  into  thta 
State  by  liis  master.  Tlic  same  conclusion  will  result  from  a 
consideration  of  the  well  known  circumstances  under  which 
the  Constitution  was  formed.'"  And  on  page  221,  the  judge  says, 
that,  it  is  to  be  presumed  that  the  parties  to  the  coustitution 
"  selected  terms  intended  to  express  their  exact  and  their  whole 
meaning;  and  it  would  be  a  departure  from  the  purpose  and 
spirit  of  the  compact  to  put  any  other  construction  upon  it  than 
that  to  be  derived  from  the  plain  and  natural  import  of  the 
language  need." 

The  same  doctrine  was  reaflarmed  by  the  same  court,  in 
Commonwealth  %k  Taylor  (1B41),  4  Monti  u  L.  Rep,  274,  where 

court  remanded  the  person  whose  right  to  freedom  was  in 


[th    ■ 
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question,  as  a  minora  to  the  custody  of  a  guardian  appointed 
by  the  court, 

Tliere  are  many  other  cases  wliich  might  be  cited  as  sup- 
portiog  the  same  interpretation.  Among  these  the  recent 
casee,  Anderson  v,  Poindexter,  0  Ohio,  622,  and  The  People  v. 
Lemmon,  in  20  N.  Y,  Rep.  502,  may  be  particnhirly  referred 
to,  since  they  contain  very  full  citations  of  the  older  cases. 

§72L  From  the  very  nature  of  the  whole  provision,  the 
persons  who  are  immediately  affected  by  it  are  spoken  of  as 
passing  from  the  jurisdiction  of  a  State,  by  whose  laws  another 
person  hold^  them  to  service  or  labor,  into  some  other  State, 
the  law  of  which  last  may  or  may  not  be  similar  to  that  of  the 
first*  The  word  escaping  has  a  distinctive  meaning  in  refer- 
ence to  that  service  or  labor  which  is  mentioned  in  this  provi- 
sion, and  implies  that  the  person  held  to  service,  by  hie  own 
volition,  or  rather  without  tlie  knowledge  and  consent  of  the 
master  or  owner,  passes  beyond  the  control  of  the  lucal  law 
which  creates  the  relation  between  them*  It  is  only  persons 
who  liave  thus  escaped  from  the  territorial  jurisdiction  of  the 
law  of  the  State  of  their  domicil,  by  which  they  are  held 
to  service  or  labor,  wdio,  under  this  prOYision,  would  be  excepted 
in  another  State  from  the  ordinary  effect  of  a  change  of  juris- 
diction* In  a  State  wherein  the  local  law  does  not  sanction 
such  holding  of  a  person  to  service  or  labor  as  is  !iere  referred  to, 
there  cannot,  in  iact,  be  any  eseaj^e  from  the  liolding  of  a  mas- 
ter, as  there  is  there  no  law  making  that  service  due.  K,  there- 
fore, the  servant  or  slave  enters  sucli  a  State  in  any  other  man- 
ner than  by  escaping  iiikt  that  State  from  the  State  which 
upholds  his  servitude,  he  is  subject  only  to  the  law  of  that  par- 
ticular State — the  law  (internal  and  international)  resting  upon 
the  several  will  of  the  local  power  or  sovereignty.  Slaves  enter- 
ing with  the  consent  of  their  owners  into  another  State  caimot 
he  "  delivered  up"  to  miy '^B.rty  U7ider  thia pravwion,  Whether 
their  former  condition  is  to  be  maintained  within  such  State, 
or  not,  will  depend  upon  private  international  law  as  therein 
received  or  allowed  by  the  supreme  source  of  the  local  law, 
that  international  rule  which,  when  ascertained,  has  the  au- 
thority of  positive  law  over  all  persons  within  the  jurisdic- 
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tte  «f  the  Stale,  b^t  whiek  k  not  Imw  in  Hm 

[  to  the  political  penouar  peopfeiduHbrpiililielmr, 
die  politieal  fitele^orwe  timsledwMi  tbeiii 
powen  bdoogiag  ta  one  of  tbe  States  cT  Oe  U^lsd 
.  Bteteiy  or  ^  die  People^  thereof,  and  whick,  in  its  exfeart  and 
fr^  ia  identified  with  the  seTeral  or  local  law  of  Ike 
i  Stale;' 

f  72S.  Hie  qnestion  of  the  extent  of  this  proTteion  arisea 
kieoitneetion  with  a  Tariel/  of  modifjing  eireamrtaaceft. 

In  Bute  r.  Hoppeii  (1M6)«  S  Western  Law  Joomal,  27^,  it 
was  held  that  a  parson  held  io  aenriee  or  labor  under  the  lava 
of  Arkaneaa,  escaping  from  a  boat  on  the  Ohio  SiTcr,  witldn 
low* water  mark  on  the  Ohio  side,  and  fastened  to  the  shorn,  en 
which  boat  Ms  magter  ifl  returning  to  his  residenoe  in  Virginia, 
is  within  the  meaning  of  the  provision  and  acts  of  Congress. 
Judge  Bead  held  that  it  was  a  consequence  of  the  Yirginia 
deed  of  cession  and  her  *^  compact  for  setting  off  Kentucky 
as  a  State,*^  by  which  she  declared  "  that  her  jurbdieiion  over 
the  river  should  be  common  or  concurrent  to  the  States  bor* 
dering  upon  it ;"  that  **  a  master  navigating  the  river,  whilst 
on  the  water,  is  within  the  jurisdiction  of  Virginia  or  Kentadcy 
for  the  purpose  of  retaining  the  right  to  his  slave.*^ 

§  723,  In  Commonwealth  v.  Halloway,  2  Serg,  &  Kawle, 
305,  in  which  ^'  a  habeas  corpus  hairing  been  directed  to  the 
ksiper  of  the  prison  of  the  city  and  county  of  Philadelphia, 
eonunanding  him  to  produce  the  body  of  Eliza^  a  negro  child, 
together  with  the  cause  of  her  detention,  he  retymed  that  he 
bsld  her  by  virtue  of  a  warrant  of  commitment  issued  by 
Samuel  Badger,  Esq,,  an  associate  judge  of  the  Court  of  CSom- 
mon  Pleas,  who  had  committed  her  ^  as  being  the  daughter  of 
Mary,  a  negro  woman,  the  slave  of  James  Corse,  of  Maryland, 
and  as  such  the  slave  of  the  said  James.'  On  the  hearing,  it  ap- 


>  Ia  Any  of  the  cmroa  of  didm  sUled  miit,  p.  958,  ibe  only  presiimptioii  oT  bw 
thftt  can  be  ronde  ma^  be  giTen  by  the  Uw  of  the  forum  of  )itri«netioa,  la  tte 
aoo^ikvelioldlas  Sl^ite  llie  prcsamptiun  b  in  fnvor  of  liberty ;  and  on  the  raienl 
mle  of  ialiipp<tirtop,  the  provision  ahoald  be  interpreted  striotly,    ^ftl<«  g  702, 

*  84^  iHe  r«mftrlE  oo  ■  eoncurrent  jumdiction  under  soch  dretunflUmcea^  f««^- 
nUf*^]  in  inl^Tiittional  law;  anU,  Vol  L  p.  S53,  n.  3.  Bui  could  sn  owner  from MV^ 
BtAt«  otb«fr  ihun  VlrginiJi  or  Kentucky  hiiTe,  under  these  di^^omstsnoeey  f*|ftpttd  to 
be  under  tb«  jurudicUon  of  Yirginin  or  Kentucky  t 
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peared  that  tlie  mother  had  absconded  from  her  master  and 
come  to  Philadelphia,  where,  after  she  had  resided  for  about 
two  years,  tlie  child  was  born.  She  was  after  apprehended  in 
Philadelphia  as  the  slave  of  Corse,  and  delivered  tahim  as 
such  by  a  magistrate,  after  an  examination  of  the  case." 

Tilghman,  Ch.  J,,  said  (p.  307): — **  The  case  of  the  abscond- 
ing slave  is  provided  for  without  mention  of  the  issue."  Yates, 
J.  (p,  308) :— "  It  cannot  be  supposed  for  a  moment  that  the 
child  in  question,  who  was  not  in  existence  when  her  mother 
ran  away,  had  escaped  or  was  a  fugitive.  Her  ease,  tlierefore, 
is  not  embraced  either  by  the  Constitution  of  the  United  States 
or  by  the  act  of  Congress."*  Tliis  case  was  followed  in  Com- 
monwealth I'.  Alberti,  2  Parsons'  Select  Cases,  495. 

In  Prigg  V,  The  Oommonwealtli  of  Pennsylvania,  16  Peters, 
657,  the  plaintiff  had  seized  and  removed  a  negro  woman  and 
her  children,  one  of  whom  was  born  in  Pennsylvania  more 
than  one  year  after  the  mother  had  escaped  from  Maryland, 
The  Supreme  Court  of  tlie  United  States  affirmed  the  right  of 
the  plaintifl*  to  remove  these  persons,  without  noticing  this 
circumstance.* 

In  Fields  v.  Walker  (1853),  23  Alabama,  155,  it  was  held 
that  the  children  boni  in  Alabama  of  a  slave  woman  who  had 
escaped  from  another  State  could  not  be  claimed  and  delivered 
up  with  her  under  this  provision  and  the  act  of  Congress, 
though  possession  might  bo  taken  under  the  State  law ;  and 
ib.  lt>G,  Union  Bank  v,  Benham,  ib.  142,  is  cited  as  sustaiuing 
the  same  doctrine. 

It  has  been  held,  by  authorities  which  will  hereinafter  be 
fully  considered^  that  the  effect  of  this  provision  is  to  continue, 
in  the  State  into  which  ho  or  she  may  have  fled,  the  status  of 
the  slave  and  the  rights  of  the  owner,  as  they  were  known 
to  tlte  law  of  the  State  in  which  the  escaped  slave  had  been 

'  The  qoeation  appears  to  have  been  raised,  whether  the  issae  wbs  bom  tree 
under  the  8Ute  Uw»  aboUshiDg  sUvary*  of  March  I,  1780,  and,  in  view  of  the  ex- 
ception i  n  the  1 1  tfi  section  of  that  act,  Tilghinan,  J-,  said : — "  It  appears  to  me,  there- 
fore,  that  under  the  act  of  aflnembly  this  child  is  cntitlei)  to  frt^tidom.  I  deiiire  it« 
bowev«ir,  t-o  he  underetood,  that  it  ia  not  intended,  to  intimate  any  opiniiin  on  •  ■ 
nor  <m  the  ca^e  of  a  child  with  which  a  alave  abacoDding  from  another  State 
Bhooid  be  pr^nant  at  th<?  time  when  phe  came  into  this  State."    Compare  cotnmeat 


on  thia  caac  In  1  Cobb  on  Slavery,  p.  79. 

*  De  minimia  non  curat  lex — is  Jtidge  SutlilTs  soggeetion  ;  9  Ohio,  S63. 
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held  lo  ierriee  or  labor.  AMQining  the  oorreetncsfi  of  tiiis  riev, 
.  mlgtit  well  be  urged  that  the  law  of  the  conditioci  of  Ike 
I  was  incidental  ta  that  of  the  eondttkni  of  the  madier,  aad 
at  inereaae  of  the  propertj,  the  isaiie  belonged  to  ^bm 
[owner  of  the  slave  mother^  by  the  law  of  the  State  from  wliieli 
sapetl,  extended  under  this  proTisioo. 
It  will  Lereinafker  be  argued  that  the  proviaon  will  sot 
bear  this  coD6tniction ;  that  the  integral  etatxis  of  the  dmre  m 
not  «o  eon  tinned  ;  that  the  right  of  the  master  is,  soMjr,  to  haTe 
delifefj  made  on  a  claim,  and  that  the  only  eoirrelatire  obliga- 
tion of  the  escaped  slave,  nnder  this  provision.,  is  to  reCnm  to 
the  State  from  which  he  or  she  escaped.  In  this  view  there  ia 
nothing  in  this  elanse  to  determine  the  condition  of  the  inoe, 
and  it  is  therefore  to  be  aacertained  bj  that  law  which  in  ita 
anthoritj  and  territorial  extent  is  local  or  StaU  law. 

g  724.  In  Glen  v.  Hodges  (1812),  9  Johns.  67,  after  the 
slave  had  been  taken  by  the  plaintiff,  the  defendant  took  oat 
an  attachment  against  the  slave  for  debt,  on  which  he  was  ar- 
rested and  taken  out  of  the  plaintiff's  possession*  Tbe  eoiut 
said  the  qnestion  is,  "  Whether  the  defendant  is  not  reaponn- 
ble  in  trespass  for  rescuing  the  slave,  thongh  he  did  it  nnder 
the  form  and  color  of  an  attachment  for  a  debt  alleged  to  have  * 
been  contracted  with  him  by  the  slave.  Tlie  negro,  being  a 
slave,  was  incapable  of  contracting  so  as  to  impair  the  right  of 
Us  master  to  reclaim  him,  A  contrary  doctrine  would  be  in- 
tolerable, 60  far  as  it  respects  the  secnrity  of  the  owner's  right, 
and  would  go  to  defeat  the  provision  altogether.  The  defend- 
ant, therefore,  contracted  with  the  negro  and  sued  out  the  at- 
tachment at  his  peril.  It  was  a  fraud  upon  the  master^s  right* 
The  fact  being  established  that  the  negro  was  a  fhgitive  slave, 
the  attachment  was  no  justification  to  the  party  who  caus^  it 
to  be  sued  out.  Hiis  mast  have  been  so  adjudged,  if  the  point 
had  been  in  Vermont,  because  the  entering  into  a  contract  with 
such  slave  and  the  endeavor  to  hold  him  under  that  contract 
contravened  the  law  of  the  United  States,  which  protects  the 
master  or  owner  of  fugitive  slaves  in  all  his  rights  as  such 
owner.  If  the  slave  had  committed  any  public  offence  in  Ver- 
mont, and  had  been  detained  nnder  the  authority  of  the  gov- 
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emment  of  that  State,  the  case  would  have  been  different,  and 
the  right  of  the  master  must  have  yielded  to  a  paramount 
right.  Bet  the  ioterlerenee  of  any  private  individual  by  suing 
out  process  or  otherwise  under  the  pretense  of  a  <leljt  contracted 
by  the  negro  was  an  illegal  act  and  void." 

The  above  dictum^  in  respect  to  fugitives  *who  should  in- 
fringe tlie  penal  law,  is  confirmed  in  Tlie  Commonwealth,  ex  rcL 
Johnson,  a  negro,  v.  Holloway  (1817),  3  Serg.  &  Rawle,  4, 
where  it  was  nnanimoualj  held  that  a  ninaway  slave  who  is 
charged  with  fornication  and  bastardy  in  the  State  cannot  be 
delivered  over  to  his  master  unless  security  be  first  given  for 
the  maintenance  of  the  child.  ^ 

§  725.  The  persons  who  may  be  claimed  and  delivered  up  are 
described  as  owing  service  or  labor  in  a  State  under  the  laws 
thereof,  and  as  escaping  into  another  State,  From  the  terms 
of  the  two  Acts  passed  on  this  subject,  Congress  must  be  sup- 
posed to  have  construed  the  word,  as  here  used,  to  include  a 
Territory  of  the  United  States  and  the  District  of  Columbia. 
There  are  no  recorded  judicial  opinions  on  tlie  meaning  of 
the  word  State  in  this  provision. 

It  has  been  seen  that  the  word  State,  in  the  clause  defining 
the  extent  of  the  judicial  power  of  the  United  States,  has  been 
limited  by  the  courts  to  the  organized  States  of  the  Union, 
excluding  the  Territories  and  the  District  of  Columbia.*  The 
greater  number  of  opinions  seems  to  be  in  favor  of  restricting 
equally  the  meaning  of  the  word  in  the  first  section  of  this 
Article,*  It  would  be  difficult  to  say  why  the  reasoning 
which  has  supported  these  opinions  should  not  equally  deter- 
mine the  meaning  of  the  word  in  the  several  clauses  of  the 
second  section  of  this  Article.  So  far,  therefore,  as  there  is 
any  judicial  authority  as  to  the  meaning  of  the  word  here,  it 
is  rather  in  favor  of  the  restricted  sense. 

*  It  does  not  appear  which  commUmentwas  the  earliesl  In  Sims' case,  he  bving 
in  the  t'ustod}*  of  the  U.  8.  MarFihiiU  under  an  nrdor  or  wiirrttut  of  a  V,  S.  Commia' 
flloner  acting  utidtT  the  law  of  1850,  and  another  iffsuing  for  a  viuJntion  of  the 
cpiuiiiijd  law  of  the  United  States,  process  was  issued  by  Htate  authority  against 
him  fur  violation  of  the  Statt?  law.  Opinions  of  counsel  taken  on  that  oceiiaion 
supported  i\w  cuntocly  of  the  United  States  as  a^iiinet  tiie  State ;  on  the  ground 
that  priority  of  possesaion  should  decide.  IV.  Month.  L.  Rep»  156.  The  opinion 
of  C,  B.  Goodrich,  Eft^.,  ib.  3S5,  mamtains  the  custody  of  the  United  Statoa  under 
the  fufptiYe-alare  law,  if  prior  in  time,  igainet  the  penal  law  of  the  State. 

*  Ante,  Vol  L  p.  433.  *  ArU^,  §  624. 
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It  seems  indisputable  tliat  the  word  Stait%  lo  the  ConstitU' 

tiou,  is  employed  to  designate  a  political  coinnitinity  organ- 
ized in  some  manner  peculiar  to  that  country  and  uation  in 
and  by  which  that  Constitution  is  recognized  as  the  highesl 
public  law,  and  not  in  that  general  sense  in  wliich  the  word 
state  is  uaed  by  writers  on  general  public  law  and  political 
ethics.  Following  the  pre-existing  and  continued  use  of  the 
term  in  expositions  of  the  public  law  of  the  United  States,  it: 
would  seem  that  the  word  could  not  be  interpreted  in  the  Con 
fititution  as  meaning  anything  else  than  an  organized  State  of 
the  United  States,  *^  a  member  of  the  American  compact,*"  or 
'*  a  menibcr  of  the  Union,'"'  such  as  is  spoken  of  in  those 
clauses  of  the  Constitution  which  prescribe  the  organization 
of  tJie  Senate  and  House  of  Representatives,  and  the  mode  of 
electing  a  President  of  the  United  States.' 

But  if  a  given  text  may  be  construed,  by  reference  to  the 
general  puj-pose  of  the  utterer,  as  ascertained  from  the  mere 
interpretation  of  the  terms  used  and  other  elements  furnished 
by  the  context,  so  as  to  give  to  those  tenns  a  wider  or  nar- 
rower meaning  than  they  could  have  by  interpretation  alone,* 
there.may  be  sufficient  reasons  for  not  thus  limiting  the  extent 
of  the  term  State  in  these  clauses  of  the  Fourth  Article. 

It  is  not  a  received  principle,  that  a  word  occurring  in  dif- 
ferent places  in  one  instrument  is  always  to  be  understood  in 
the  same  sense/    In  the  clauses  prescribing  the  organization 

*  Judge  Law,  in  Seton  t^  H/rnhnm,  R.  M.  Charltoii,  874, 

*  Ch>Justiee  MorshaH,  in  Ikiplnim  »%  El«ey,  S  Cranch,  452. 

*  In  the  case  last  cited,  Mnri*hall»  referring  to  tWso  claoseii,  «ayB : — "These 
cl&naea  show  that  the  word  State  m  used  in  the  ConEititntion  as  deeigrnatliig  « 
member  of  tlie  Union,  and  excludes  frora  the  t<^rm  the  signification  attached  to  it 
by  most  writera  on  the  law  of  nutions.  When  the  same  term  which  has  been 
used  plainly  in  thla  limited  aenne  in  the  artii'lf^ii)  r<>epecting  the  leprislative  and 
execnUveiiepartmeftts  h  alao  employed  in  thAt  whicli  respects  the  judicial  power, 
It  must  he  under  stood  aa  retaining  the  »enae  originally  g^voti  to  it,  * 

*  Lieber'fl  Hermeneutics,  56.  *'  Ckmstrnction  U  likewise  our  gniide,  if  we  af« 
bound  to  net  in  caaea  which  hav©  not  been  foreseen  by  the  framers  of  those  ndcs 
by  which  we  are  neyertheless  ob1%ed»  for  nome  binding:  reason,  faithfoUy  to  reg- 
ulate, as  well  as  we  can,  our  actions  respecting^  the  unforeseen  c^se;  for  inMilUSi^ 
when  we  have  to  act,  in  polities,  bound  by  a  Constitution  in  a  caM  whicb  ^H^- 
scuta  f<3atures  entirely  new  and  unfureseen.  \ 

"  Construction  ia  the  drawing  of  conclnaions  respecting  subjects  that  lie  be-  j 
yond  the  direct  expression  of  the  tt'xt — from  elements  knoT^-n  from  and  giyen  in  i 
the  text. — conclusiona  which  are  in  the  spirit,  though  not  within  the  letter,  of  thfll 
text/' 

*An(€,^.  d30j  note.    Much  may  depend  on  the  character  of  the  I 
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of  the  national  Government,  and  in  the  last  paragraph  of  this 
Article^  relating  to  the  aclmmsiun  of  new  States  into  the  Union, 
the  rale  enacted  is  one  ut'  puhlic  law ;  it  determines  tlie  modal 
existence  of  the  integral  people  of  the  United  States  in  their 
possession  of  those  national  powers  which,  by  the  Constitution, 
are  "granted"'  to  the  Government  of  the  United  States.^  But 
the  clauses  which  are  here  considered  define  and  guarantee 
rights  which  are  to  be  claimed  by  private  persons  as  against 
other  private  persons,  and,  even  if  they  are  public  law  by 
conferring  power  on  Congress  or  by  limiting  the  powers  of 
the  several  States,  the  protection  of  private  rights  by  the  en- 
forcement of  private  obligations  under  a  jwa^i'-intornadoual 
private  law  is  the  end  specifically  in  view.' 

As  in  each  of  the  organized  States  cif  tlie  Union  there  ia  a 
local  municipal  law  emanating  from  the  '*  ro^served  "  powers 
held  by  the  State  or  the  several  people  thcreol^  so  in  the  Dis- 
trict of  Columbia  and  in  the  several  Territories  of  the  United 
States  tliere  is  a  local  municipal  law  emanating  from  powers 
of  like  nature  with  those  '^reserved '"  powers;  powers  which, 
though  not  held  in  reservation  by  a  local  political  people  of 
such  District  and  Territories,  but  held  by  t!ie  Government 
of  the  United  States,  are  like  the  **  reserved "  powers  of  a 
State,  distinct  from  the  powers  *' granted"  in  the  Constitu- 
tion to  the  national  Government  to  be  exercised  in  all  juirts  of 
the  dominion  of  the  people  of  the  United  States/  If  inhabit- 
ants of  the  organized  States  may  be  citizens  of  such  State 
without  reference  to  the  possession  of  sovereignty  by  the  cor- 
porate  people  of  tliat  State,  so  inhabitant^  of  the  District  or 
Territories  may  be  citizens  thereof.  The  public  acts,  records, 
and  judicial  proceedings  of  the  District  and  Territories  are  aa 
fitly  objects  of  recognition  in  international  private  law  as  are 
those  of  the  organized  States.  Their  penal  laws  have  as  high 
a  sanction  as  have  those  of  the  States,  and  free  and  bond  con- 


In  a  BtAtnte,  directed  to  some  weU-known  end,  the  rule  may  be  different.     See 
Lord  Den  man,  C.  J.,  in  6  Ad.  (t  E  lib,  08,  69, 

'  Afitf  Vol  I.,  p.  40^,  note  3. 

*  TliAt  tliei4e  woYiaions  hav*"  tlili*  chtiract'er*  Ra  distiap^iishi^d  from  being  pub* 
Uc  international  I&w  or  treaty  iitipulatioiis,  will  b©  argued  in  Ch.  XXVIL 

'Ante,  gg  370,397. 
VOL.  H. — 2T 
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ditiona  may  as  lawfully  exist  in  tlietn  as  in  districts  nnder  the 
j)otitical  doTniDion  of  an  organized  member  of  the  national 
Union*  To  all  the  intente  and  purposes  contemplated  in  these 
claufleSf  they  are  whatever  the  organized  Stated  are.  In  the 
provisions  of  the  Constitution  which  are  in  the  nature  of  a  bill 
of  right*,  the  inhabitants  of  the  District  and  of  the  Territoriei 
have  a  guarantee  of  their  civil  liberties  similar  to  those  enjoyed 
by  the  inhabitants  of  the  States  under  the  same  provisions, 
and  nnder  their  several  State  Constitutions,  The  Constitution 
also  jirovides  that  the  powers  from  which  the  local  laws  of  ex- 
isting Territories  proceed  shall  hereafter  become  the  "re* 
served  *'  powers  of  the  pe^jple  of  new  States  organized  in  those 
Territories,  *  The  franchises  maintained  by  these  provisions  are 
enjoyed  in  private  relations  under  a  law  having  yw^m-inter- 
natioiml  extent.  Tlie  history  of  public  law  in  America 
exhibits  a  disthiction,  in  respect  to  the  enjoyment  of  political 
rights,  between  tlie  inhabitants  of  an  organized  colony  or  State 
and  the  inhabitants  of  territory  not  organized  under  a  local 
autonomic  authority  recognized  by  the  instruments  of  impe- 
rial or  natiorial  govemnient»  But  the  history  of  American 
private  law  shows  no  corresponding  distinction,  between  per- 
sons so  discriminated,  in  respect  to  franchises  not  political, 
least  of  all  in  respect  to  such  as  have  liad  *^;/£f^i-international 
extent.  The  consist  ruction  which  comprehends  the  District  and 
tlie  Territories  within  the  extent  of  the  word  SMe  in  these 
clauBes  is  in  luirnuHiy  with  the  spirit  of  American  private  law  ^j 
as  exhibited  in  the  existing  Constitution,  tlic  Ordinance  of  1787,  ^| 
the  Articles  of  Confederation,  and  the  history  of  colonial  law.*  ^^ 

'  Tin?  Ari^niKHitit  appUes  also  ia  the  iiiterprelAtioti  of  the  same  word  when  cm* 
ployiMl  \%\  i1h»  Ihinl  Articlo  (see  ante,  VoL  L,  p»  434).  It  may  be  ikr^edihat  that 
prt»vin»ori  iMntaiiu  a  grant  of  powe?  to  Ihe  mitiooal  Government,  thereby  Umitiii^ 
ihi*  r«"*t'rviMl  jHiwisrs  of  the  SUtea ;  that  it  therefure  is  Ui  be  conatnied  strictlj* 
But  it  i*  iiUo  a  franchise  to  the  priTat*  crdzeo  to  have  a  choice  of  tribunala.  See  ] 
NowUin  i',  Turpin,  ante,  p,  76,  noti*. 

It  iJiMulJ  \m  remembered  that»  wbea  the  CooBtitutiun  woe  adapted,  the  only  \ 
t€frlt4ify  i}i  the  United  SUtes  wjts  that  lyin£^  ett^t  of  the  Mississippi,  which  had  \ 
bocn  cotiod  by  the  auveral  Stnter*  {anir,  p,  1,  note  2),  and  that — "the  farther  r«- 
III"  ^    '    '     ' '  "<^  ^^f  the  orijt^nii  of  any  text  may  be  (mm  as,  the  more  we  are  at  tunea 
»u<  iMjund.  as  tijtj  ea«e  may  be,  to  reftort  to  eattenaive  construction.     For 

tijii  !    rehitions  of  thing^s  change,  and  if  the  laws,  dc,  do  not  chfttig«  ac- 

©Of(linyty»  to  etfect  which  is  rarely  in  the  power  of  the  eonstruer,  Ihey  muat  b« 
—         ^  according  to  the  altered  eircutn  stances,  if  they  shall  eon  tin  ue  to  mc«a 
^  nmain  b«nefickl."     Lleber'a  ilerm.   1S4.    In  Rev,  Code  of  Nortli 
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§  726.  lu  Vaughau  ik  Williams  (1845),  3  McLean,  530 ; 
S.  C,  3  Western  L,  J*  65,  the  iictian  Mas  iiiitler  thts  State  law, 
for  rescuing,  in  Iiidiaiia,  from  the  posses^iou  of  the  plaiutifl',  a 
citizen  of  Misfeoiiri,  certain  negroes,  who,  before  lie  could  lay 
any  claim  to  them,  liad  been  broiiirht  voliintarilv,  bv  tlieh* 
owner,  into  lUinok,  aud  there  resided  with  hiai  for  aix  niunths. 
On  the  judge's  charge,  the  verdict  was  for  the  defendant,  who 
bad  also  demurred  on  the  ground  that  the  constitutional  pro- 
vision does  not  apply  ''  where  the  claim  is  made  by  a  citizen  of 
anew  State  notwitiiin  the  territorial  llniits  of  the  Uniou  at  the 
adoption  of  the  Constitution,  aud  that  a  citizen  of  Indiana  ia 
not  bound  by  such  provisi<m6 ;  that  tlie  sixth  article  of  tlie 
Ordimaico  of  1787,  which  remains  in  full  force  in  Indiana,  re- 
quires a  fugitive  from  labor  to  be  delivered  up  only  when 
'  claimed  in  any  one  of  tlie  original  States.'  '■  The  demurrer 
was  overruled  by  Judge  Mi^-Leaii. 

Li  Jones  v.  Van  Zandt  (1842),  2  McLean,  Gil,  where  the 
action  was  in  the  U.  S,  Circuit,  for  the  penalty  under  the  act 
ofl71>3,  for  *' harboring^'  a  fugitive,  the  court  held  that  the 
act  18  not  affected  by  the  sixth  article  of  the  Ordinance  of 
1787,'  which,  it  was  urged  in  this  case,  *'  is  paramount  to  the 
act  of  Congress,  and  imposes  no  obligation  on  this  State  [Ohio] 
to  deliver  up  a  fugitive  from  labor,  except  when  claimed  by  a 
citizen  of  one  of  the  original  States." 

This  case  having  been  carried  np  to  the  Supreme  Cfiurt  of 
the  United  States,  it  was  said  by  Woodbury,  J,,  delivering 
the  opinion  of  the  Cuurt,  5  Ilowurd  (1840),  230:— Tiie  last 
question  on  which  a  division  is  certified,  relates  to  the  Ordi- 
nance of  1787,  and  the  supposed  repugnancy  to  it  of  the  act  of 
Congress  of  1703.  **The  Ordinance  prohiljited  the  existence 
of  slavery  in  the  territorv'  northwest  of  the  Eivcr  Ohio,  among 
only  its  own  people.  Similar  prohibitions  liave  from  time  to 
time  been  introduced  into  many  of  the  old  States.  But  this 
circumstance  docs  not  affect  the  domestic  institution  of  shivery, 
as  other  States  may  clioose  to  allow  it  among  their  peojdc,  nor 


Carolina,  c,  lOS*  §  2,  it  is  declnret!  that  the  words  Siate  and  United  State*  In  thftt 
Code  shnll  be  "  eoustmed"  to  iaclutle  the  District  of  Columbin  and  the  Tcr- 
ritoriisa. 

'  AnU,y.  11$. 
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impair  their  rights  of  propertjr  under  it,  when  dteir  ilmTee  bap- 
pen  to  escape  ta  other  States.  These  otiier  Stales,  whedier 
northwest  of  the  River  Ohio,  or  on  the  eastern  side  oi  the 

Allegfaanies,  if  oat  of  the  Union,  would  not  be  boimd  ta  sax^ 
render  fugitives,  even  for  crimes,  it  being,  as  before  r^narfced, 
an  act  of  comit/,  or  imperfect  obligation.  Holmes  t>,  Demii- 
son  et  al,^  14  Pet.  540.  Bat  while  within  the  Umon,  md 
under  the  obligations  of  the  Constitution  and  the  laws  of  the 
Union,  requiring  that  this  kind  of  property  in  citizens  of  other 
'States — the  right  to  '  service  or  labor' — be  not  discharged  or 
destroyed,  thejr  must  not  interfere  to  impair  or  destroy  it,  but, 
if  one  so  held  to  labor  escape  into  their  limits,  should  allow 
him  to  be  retaken  and  returned  to  the  place  where  he  belonga 
In  all  this  there  is  no  repugnance  to  the  Ordinance.  Where- 
ever  that  existed,  States  still  maintain  their  own  laws,  aa  weB 
as  the  Ordinanecj  by  not  allowing  slavery  to  exist  among  tbeir 
own  citizens.  4  Martin,  ^S5.  But,  in  relation  to  inhabitants 
of  other  States,  if  they  escape  into  the  limits  of  States  within 
the  Ordinance,  and  if  the  Constitution  allow  them,  wh^i  fugi- 
tives from  labor,  to  be  reclaimed,  this  does  not  interfere  with 
their  own  laws  as  to  their  own  people,  nor  do  acts  of  Congress 
interfere  with  them,  which  are  rightfully  passed  to  carry  these 
coQstitutional  riglits  into  effect  there,  as  fully  as  in  other  por* 
tions  of  the  Uuion." 

See  also,  Read,  J.,  in  State  v.  Hoppess,  2  Western  L.  J,  989, 
and  Peck,  J.,  that  Kentucky  is  in  the  same  position  aa  Virginia 
in  respect  to  this  provision,  in  3b  parU  Bushnell,  9  Ohio,  316. 


CHAPTER   XXVL 


DOMESTIC  INTERNATIONAL   LAW   OF   THE  UNITED  STATES,      TUE  SUB- 
JECT  CONTTNIIED.        O0MPAKI80N     OF  THE   AUTHOBITIEfl   ON  THE 
CONSTRUCTION    OF   THE   PROVISIONS     FOR   DELTVEKINO    UP   FUGI-  • 
TTTES    FROM   JUBTIGE    AND   FliOM    LABOR, 

§  727.  According  to  the  method  proposed  at  the  com- 
menceoieiit  of  the  preecding  chapter,  the  question  is  now  to 
be  taken  up^ — 

By  what  mcanB  are  tliese  provisionB  to  be  made  operative 
on  private  persons? 

Ab  has  already  been  said,  this  question  involves  an  inquiry 
into  ttic  construction  of  these  provisions.* 

This  cliapter  will  be  devoted  to  the  examination  of  the 
authorities  on  the  question  of  the  true  construction  of  these 
clauscBj  and  on  the  incidental  inquiry  into  the  basis  of  what- 
ever power  Congress  may  have  to  carry  them  into  effect, 

§  728.  In  discriminating  the  true  bearing  of  the  statutes  of 
Congress  and  other  authorities  on  these  inquirieSj  it  will  be 
necessary  to  bear  in  mind  the  eondnsions  which  any  one  of 
the  constructions  which  may  he  given  to  them  will  involve. 
The  four  constructions  already  indicated  as  possible^  may  here 
be  properly  repeated^  and  the  conclusions  to  be  derived  from 
them,  in  their  special  application  to  these  clauses,  as  to  the 
legislative  power  of  Congress,  stated,  before  proceeding  to  the 
citation  of  the  authonties. 

1.  According  to  the  first  construction,  these  clauses  are  of 
the  nature  of  an  iutcrnationa!  compact  between  the  States  as 
distinct  political  personalities,  and  resenilde,  in  effect,  those 
principles  which,  when  regarded  as  an  international  rule  of 
action  for  independent  states,  are  law  in  the  imperfect  sense 
only,  and  affect  private  persons  within  the  limits  of  such  states 


•  Ante,  p.  879. 


»  Anie,  %  601 
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only  by  the  will  and  consent  of  the  local  sovereignty.  Under 
this  view,  consequently,  each  State  in  which  a  fugitive  firom 
jnstice  or  from  labor  may  be  found  is  severally  to  be  looked 
upon  as  the  person  or  party  bound  by  the  rule  contained  in 
either  clanse,  and,  at  the  same  time,  as  the  political  soorce 
from  which  it  is  to  derive  its  coercive  effect  upon  private 
eons  within  the  limits  of  sneh  State.  Neither  clauee  can 
made  thus  operative  except  by  the  State  in  which  the  fngitive 
U  foundj  acting  by  the  ordinary  ingtrumentalities  of  its  organ- 
ized Government ;  so  that  if  the  execution  of  either  provision  is 
refused  or  neglected  by  such  State,  or  its  instrument,  the  State 
Oovemment,  there  is  no  relief  for  the  claimant  of  the  fugitive 
from  labor,  in  the  one  ease,  or  for  the  State  demanding  the 
fugitive  criminal,  in  the  other;  though  the  just  inteq^retation 
of  the  Constitution  may  require  the  delivery.  The  State  re- 
fusing or  neglecting  is  to  be  regarded  as  faithless  to  an  obliga- 
tion assumed  by  it  in  a  compact  witli  the  other  States ;  but, 
being  sovereign  in  reference  to  those  relations  of  private  per- 
sons within  its  territory  which  are  affected  by  these  provisions, 
the  claim  or  demand  eaooot  be  enforced,  and  has  no  Ugal 
validity. 

2.  According  to  the  second  construction,  the  States  are 
still,  as  in  the  first,  regarded  as  the  immediate  sulyccts  of  the 
rule  of  action  contained  in  thfsc  clauses,  and  the  duties  which 
they  create  are  still  taken  to  be  tlie  international  obligations 
of  the  States,  severally,  towards  another  State,  or  private  per- 
sons, claiming  rights  under  them.  Under  this  view,  the  duties 
which  are  by  these  clauses  created,  for  the  State  in  which  the 
fugitive  from  justice  or  from  labor  may  be  found,  differ  in  no 
respect  from  those  arieing  under  the  first  construction,  and  the 
difference  in  tlie  effect,  relatively  to  tlie  right  of  the  demand- 
ant State  or  of  the  private  claimants,  arises  from  the  inference 
or  conclusion  drawn  from  the  character  attributed  to  these 
clauses,  viz. :  that  they  are  laws  in  the  strict  sense  acting  on 
the  States  as  its  su!>jects.  From  winch  it  is  concluded  that 
there  must  somewhere  l»e  a  political  person  distinct  from  the 
States— the  subjects  of  the  law — Iiaving  power  to  make  it 
effectual ;  that  this  person  can  be  no  other  than  the  organized 
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Government  of  tbe  United  States,  the  only  known  administra- 
tive instrument  of  tlie  will  of  tbe  authors  of  the  rule ;  and  that 
Congress  may  legislate  to  carry  into  effect  the  power  6o  vested 
in  that  Government. 

3,  According  to  the  third  construetion,  these  provisiong  act 
directly  on  some  certain  public  and  private  persons,  viz. :  the 
Kxeeutive  of  a  State  and  the  person  to  whom  the  service  of  a 
fugitive  bondman  is  due,  on  the  one  hand,  and  the  national 
Government,  on  the  other,  creating  a  relation  in  wliieh  such 
Executive,  or  eueh  private  person,  possesses  a  right  correlative 
to  an  obligation  of  the  national  Government,  and  either  giving 
rise  to  a  class  of  "  cases  arising  under  the  Constitution,"  or  to 
"  controversies  to  which  the  United  States  is  a  party,"  coming 
within  the  extent  of  the  judicial  power  of  the  United  States; 
or  giving  oceasion  lor  claims  against  tlie  United  States,  or 
against  the  national  Government,  for  the  satisfaction  of  which 
Congi-ess  may  provide  in  any  manner  consistent  with  other 
parts  of  the  Constitutiuu. 

4.  According  to  tlie  fourth  construction,  while  these  clauses 
are  taken,  as  in  the  preceding  view,  to  he  law  in  the  strict  and 
proper  sense,  private  persons  only  are  ita  imufediate  subjects, 
and  the  rights  given  and  obligations  imposed  by  it  are  the 
constituent  part-s  either  of  relations  between  private  jiersons 
or  relations  between  private  persons  owing  an  obligation 
and  a  State  appearing  beyond  its  own  jurisdiction  as  the 
person  claiming  the  correlative  right.  Under  this  view  these 
clauses  have  tlie  character  of  private  international  lawj  in 
applying  to  persons  distinguished  by  their  dotnicil,  or  by 
previous  subjection  to  the  law  of  auother  jurisdiction,  but 
are  binding  on  private  persons,  within  the  limits  of  tlje 
United  States,  as  a  national  municipal  (internal)  law,  without 
reference  to  the  limits  of  the  States;  except  as  they  are  the 
territorial  jurisdictions  by  whose  existence  the  escape  of  a  fugi- 
tive, from  one  system  of  punitive  laws,  or  frum  service  or 
labor  under  a  local  law%  into  another  forum,  is  rendered  possi- 
ble. Under  tliis  view  the  right  of  the  chiimant  owner,  or  de- 
mandant State,  and  the  obligation  of  the  fugitive  from  labor  or 
from  justice  exist  under  that  law  w^hich  has  been  before  de- 
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scribed  as  that  part  of  the  domestic  international  prirate  law 
of  the  United  States  which,  in  aathority,  is  identified  witJi  the 
Bational  municipal  private  law,  and  therefore  called  quoBl- 
internationaL  As  a  consequence  of  this  constraction  it  will 
follow,  that  the  demand  or  claim  of  such  rights  and  the  denial 
of  such  obligations  will  create  cases  such  as  are  mentioned  in 
the  third  Article  as  within  the  judicial  power  of  the  United 
States,  and  such  as  are  within  the  concurrent  judicial  power  of 
tlie  States,  because  the  subject  matter  is  within  the  original 
jurisdiction  of  the  State* 

§  729.  The  authorities  on  the  eonstmction  of  the  provision 
for  the  demand  and  delivery  of  fugitives  from  justice,  and,  in 
connection,  on  the  power  of  Congress  to  legislate  in  respect  to 
its  execution,  are  first  to  be  considered. 

llie  earliest  tinthority'  is  the  action  of  Congress  itself. 

If  Congress,  in  legislating,  had  proposed  to  maintain  the 
right  of  the  demandant  Executive,  or  State,  as  correlative  toa 
duty  of  the  State  in  whicli  the  fugitive  is  found  (according  to 
the  eecond  eonstmction),  it  would  seem  that  the  State  owing 
the  duty  would  have  been  required  or  allowed  to  appear,  on 
hearing  of  the  demand,  as  a  party  interested.  If  the  Governor 
upon  whom  the  demand  is  to  be  made  derives  power  in  the 
matter  from  the  Act  of  Congress,  as  commonly  supposed,  it  is 


*  On  the  nuLrsbjLliiig  of  the  authorit!<?8,  cnm|iaro  ante^  pp.  244,  246.  In  Ui» 
first  controversy  which  uroae  under  tbij^  i>r<>%  iaiun,  two  yeare  before  the  act  of 
C<in^i%»w  {ante,  p.  88C),  the  public  officers  concerned  dlflfered  on  the  queflfSoQ 
whether  lei^t^btion  waH  nefej»ary  to  ^ive  clfeet  to  the  provision.  But  nooe  held 
that  thf  demand  antl  d*?Hverj  would,  under  tbu  Cotuiitittition  alone,  \h*  «  enM 
within  tht*  judicial  pow<>r.  Randolph.  U.  S.  Atty.  Gen.,  who  held  that  do  taw, 
8tiite  or  federal,  waa  necessary,  supposed  that  the  Governor,  actliie  for  theStttte. 
In  fulfilling  its  daty  a»  «  political  pertson  undi^r  the  compact,  would  nave  power  to 
order  the  extradifmn.  lie  arj^ued,  "The  Executive  of  Virjjinjft  contend  that  her 
own  Constitution  and  laws  and  thoee  of  the  United  States  being  silent  aa  to  the 
manner  and  particulars  of  arrest  and  delivery,  they  cannot,  na  yet^  move  in  the 
alTair.  To  deliver  up  i»  an  acknowledged  federal  daty,  and  the  law  eocple^  witJi 
it  the  ri^ht  of  ysing  all  ineidenld  tneanB  to  order  to  discharge  it.  I  will  not  in- 
quire how  far  these  ineidental  means,  if  opposed  to  the  Constitution  and  laws  of 
Yirginiii,  ought,  notwithHtanding,  to  be  exercised,  be-cange  McGtiire  and  his  aaeo- 
cifltet*  may  be  flurreudi-red  witFiout  c»!lirig  ujH>n  any  public  officer  of  that  State. 
Private  persona  may  tfc  emplojerl  and  clothed  with  a  special  authoritv-  The 
Attorney  Oencrat  [of  Va.]  figreea  that  a  law  of  the  t'oired  States  might  bo' ordain: 
and  wherein  di«?fl  a  i^enutne  distinction  consist  hetween  a  power  deducible  ftxMOi 
the  Constitution  as  incidental  to  a  duty  impused  l>y  that  Constitution  antl  a  power 
given  by  Con^eaa  a^j  aujjiUflry  lo  the  execution  of  such  a  duty  V  Am  Stale 
Pi^rs,  Misc.  1, 41.  ^  •     ^^ 
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power  to  enforce  the  nile  against  the  State  of  which  he  is  the 
Executive,  lie  can  hardly  he  supposed  to  represent  the  State 
at  the  same  time  in  a  position  eseentiallj  antagonistic  to  that 
which  lie  holds  under  the  act  of  Congress. 

If  Congress  had  assumed  to  legislate  on  the  idea  (conipre- 
henfled  under  tlie  third  constructiou)  that,  hy  the  demand  of  a 
fugitive  from  jasticu,  a  case  arises  under  the  Constitution,  in 
which  tlie  demandant  State,  or  executive  officer,  is  one  party^ 
and  the  national  Government  the  otlier,  or  a  controversy  to 
which  the  United  States  is  a  party,  it  would  seem  that  provi- 
sion would  have  heen  made  for  the  appearance,  in  such  case  or 
controversy,  of  the  national  Government,  Since  it  contains 
no  such  provision,  the  act  of  1793  is  an  authority  against  this 
adaptation  of  the  third  construction. 

If,  by  its  actual  legislation.  Congress  has  directed  that  the 
delivery  of  a  fugitive  from  justice  may  be  carried  out  by  per- 
sons who  cannot,  under  the  Constitution,  hold  the  judicial 
power  of  the  United  States,  it  must  be  supposed  that  such 
legislation  was  not  based  on  the  idea  that  in  such  delivery  tlie 
judicial  power  of  the  United  States  will  be  applied  in  a  case 
arising  under  this  provision,  operating  as  law  in  the  strict 
sense,  according  to  the  third  or  tlie  fourth  ccmstriiction.^ 

§  730.  The  question,  wliether  the  Governors  of  tlie  States, 
when  acting  in  conformity  with  the  law  of  Congress,  have  exer- 
cised power  politically  derived  from  the  United  States,  will 
be  hereinafter  con6idt^re<l,  when  the  constitutionality  of  that 
law,  in  its  details,  is  examined.  But  if,  in  any  cases,  such 
action  of  a  State  Governor  has  been  judicially  held  to  have 


^  The  House  of  Reprosetitatives,  March  1,  1861.  by  a  vote  of  47  to  126,  re- 
jected ft  IjiU  entitled  An  Act  for  th^c  amfndmenl  of  the  Ad  fmr  the  rendition  of 
fuffitiw*  f ram Jit*iic€,  which  providt'd  *'  that  every  peraon  chained  by  indictment 
or  other  aati^metory  evidence,  juany  State,  with  treaeon,  felony,  or  other  crime, 
corainittod  within  t!ie  jurisdiction  of  snch  State,  who  shall  flee  or  aliall  have  fled  from 
justke,  and  be  found  in  another  State,  shAll,  on  the  dematid  of  the  executive  author- 
ity of  the  State  from  whkih  he  fled  upon  the  jud*^e  of  the  United  States  of  the 
District  in  which  ho  may  be  foimd,  be  arretted  and  brought  before  aiich  judge, 
who,  on  being  BatiPtied  that  he  ia  the  pcrHon  ehargcd,^  and  that  hv  whs  within  the 
jurisdiction  oi  auch  State  at  the  time  such  crime  was  committed,  of  which  aueh 
charge  »hft11  he  prima  fa^ie  evidence,  shall  deliver  him  up  to  bo  removed  to  the 
State  having  jurisdiction  of  the  crime  ;  and  if  any  question  of  law  shall  arise  during 
such  examination,  it  may  be  taken,  on  exceptioD,  by  writ  of  error,  to  the  ClreuJt 
Court/'    I  am  not  informed  as  to  the  action  of  the  Senate  on  this  bill 
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carried  out  the  delireiy  required  hj  the  proTisiaiiT  and  hM 
also  been  justified  as  power  derived  from  the  United  Stales, 
such  cases  must  be  taken  aa  an  authority  agaiusl  the  fourth  con- 
utruetion,  and  against  that  adaptation  of  the  third  which  eup- 
pose^  the  extension  of  the  judicial  power  over  a  case  in  which  the 
national  Government  is  a  party.  They  are  a  judicial  repudia- 
tion  of  tiie  idea  that  the  Act  of  Congress  is  constitutional  bj  its 
carrying  into  effect  power  belonging  to  the  judiciary  depart- 
ment of  the  Unit^  States. 

There  are  many  eas^  wherein  a  custody  under  the  warrant 
of  the  State  Executive  has  been  justitied  under  this  provisuMi 
and  the  Act  of  Congress.  But  the  political  source  of  ^ 
authority  therein  exercised  by  such  Executive  has  not  been 
particularly  discriminated  in  the  judicial  optnionSf  and  no 
attempt  has  been  made  to  show  the  basis  of  the  power 
attributed  to  Congress.  In  most  of  these  opinions,  there  is  an 
intimation  that  the  State  Executive  would  have  no  authoritj 
in  the  absence  of  the  act  of  Congress/  and  the  language  faTois 
the  doctrine  of  an  implied  power  in  the  national  GovemmeEit 
to  secure  the  right  guaranteed  to  the  State  demandant,  as  cor- 
relative to  a  duty  on  tlie  part  of  the  State  in  which  the  fugitive 
is  found ;  according  to  the  second  construction  above  stated. 

It  will  be  seen  hereinafter  that,  in  some  opiniona,  wherdn 
either  the  second  or  the  third  construction  of  the  proviaaD 
concerning  fugitives  from  labor  is  made  the  basis  of  the  legis- 
lation of  Congress  in  respect  to  such  persons,  the  power 
to  legislate  in  respect  to  fugitives  from  justice  is  said  to  rest 
on  the  same  foundation.  On  a  full  examination  of  Judge 
Story's  opinion  in  Prigg's  case,  it  may  appear  that  he  regarded 
this  provision  as  creating  cases,  within  the  judicial  power,  in 
which  the  demandant  State  or  Executive  is  one  party,  and  the 
national  Government  the  other  party ;  thus  supporting  tlie 
third  construction/  Yet  in  the  same  case,  16  Peters,  690,  Story 


'  See  pArticul&rly  U.  8.  Diflt.  Jodge  Pope's  opinion  in  8  MeLesa  C.  C.  R.  IfB, 
181.     <fud^  McLean,  m  ¥r^p^»  cftM,  16  Peters.  dSi,  would  wem  to  defiw  '* 
GoTffroor'ii  p^iwer  from  the  8U^.    See  theee  opinioaa  iteied  uid  ooizipara4,| 


■  Mr,  George  T.  Cnriis,  U.  8,  Cotmniasumer,  held,  in  Sima*  cane  (Jfoothly  Law 
Bmofter,  Vol.  IV,,  N,  d,«  p.  S),  thai  the  claim  of  e  master  for  a  fugitiTe  fllarV  waa, 
under  tke  cooetitntUinAl  pr<mdoii«  a  oaee  withiji  the  jadicial  power  of  the  United 
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held  that  the  riglit  and  duty  created  by  this  provieion  are  not 
capable  of  enforcement  witliont  legislation.  lie  said  : — "Yet 
the  right  and  duty  are  dependent  as  to  their  mode  of  exeention 
solely  on  the  act  of  CongresSj  and  but  for  that  they  would  re- 
main a  noTiiinal  right  and  a  passive  duty,  the  execution  of 
which,  being  entrn&tcd  to  no  one  in  particular,  all  persons  might 
be  at  liberty  to  disregard."  According  to  this  view,  this  provi- 
sion does  not  act  on  any  persons  as  law^  until  Congress  shall  have 
prescribed  the  means  by  which  it  should  be  carried  into  effect ; 
and  there  is,  tinder  the  pru vision  alone,  no  such  right  and  obli- 
gation as  would  call  for  the  action  of  the  judicial  power 
according  to  the  fourth,  and  one  adaptation  of  the  third,  con- 
struction/ 

§  7S1.  Tlie  opinion  delivered  by  Chief  Justice  Taney  in 
pronouncing  the  judgment  of  the  Supreme  Court  of  the  United 
States,  in  the  recent  case  of  Kentucky  t\  Dennison,  seems  to 
be  the  only  judicial  authority  on  the  question  of  the  construc- 
tion of  this  provision.  The  facts  of  the  case  have  already  been 
described.  After  the  portion  of  the  opinion  which  has  been 
cited  on  pages  381-385,  the  Chief  Justice  proceeds  to  say  : — 

*'Thc  clause  in  question,  like  the  clause  in  the  confeder- 
ation,  authorizes  the  demand  to  be  made  by  the  executive  au- 
thority of  the  State  where  the  crime  was  committed,  but  does 
not  in  so  many  words  specify  the  officer  of  the  State  upon 
whom  the  demand  is  to  be  made,  and  wliose  duty  it  is  to  have 
the  fngitive  delivered,  and  removed  to  the  State  having  juris- 
diction of  the  crime.  But  under  the  confederation,  it  is  plain 
that  the  demand  was  to  be  made  on  the  Governor  or  executive 


Stntefi,  and  eonAulerod  tfiia  aA  the  liAt^iM  of  IFie  le^slntion  of  Congresfli  in  reepcK^t 
U^  that  proviaion.  On  page  7  of  the  report  he  obaervea: — "Tlie  remlitiun  <>f 
fugitives  from  serrice,  under  tlie Constitution,  \n  an  act  anaUgoua  to  the  rendition 
of  fugitives  from  juetice,  and  the  two  ca«eB,  so  for  as  the  powers  and  duiio^  of  the 
general  Government  ure  concerned,  are  of  the  Bome  general  nature,  and  may  ap- 
propriritel3*  be  prodded  for  by  the  some  general  meajin."  S^e  pmf^  where  the  case 
ia  in  thia  chapter  ^ven.  It  may  liereinafter  appear  that  Mr.  Curtia  in  tliis  cose 
hofi  followed  very  closely  Judge  Stor^^'a  opinion  in  Prigg*8  case. 

*  In  many  eAA«s  it  ia  held  that  the  courts  have  power  to  issue  process  to  arreat 
ft  person  as  fugitive  from  jualiee,  even  when  no  demand  has  been  made  on  the 
Governor,  according  to  the  act  of  Congress,  See  Fetter's  case,  3  Zabr.  311.  This 
seems  to  support  the  view  that  the  Constitution  operates  Independently  of  the 
statute.  But  it  la  questionable  whether  the  arrest  iu  such  coses  has  not  been  juA- 
tified  OB  common  law  principles. 
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authority  of  tbe  State,  and  could  be  made  on  no  other  d 
ment  or  officer ;  for  the  confederation  was  only  a  league 
separate  Rovereignties,  in  which  each  State,  within  its  own 
HmitSj  held  and  exercised  all  the  powers  of  sovereignty;  atid 
the  confederation  had  no  officer,  either  executive,  judicial,  or 
ministerialj  through  wliom  it  could  exercise  an  auihoritj 
within  the  limits  of  a  State.  In  the  present  Constitatiou,  how- 
ever, these  powersj  to  a  limited  extent,  have  been  conferred  on 
the  General  Government  within  the  Territories  of  the  sevenJ 
States.  But  the  part  of  the  clanee  in  relation  to  the  mode  of 
demanding  and  surrendering  the  fugitive  is  (with  the  excep- 
tion of  an  unimportant  word  or  two)  a  literal  copy  of  the  Ar- 
ticle of  the  Confederation,  and  it  is  plain  t!iat  the  mode  of  the 
demand  and  the  official  authority  by  and  to  whom  it  was  ad- 
dressed, under  the  confederation,  must  have  been  in  the  mindi 
of  the  members  of  the  convention  when  this  Article  was  intro- 
duccd  ;  and  that  in  adopting  the  same  words  they  manifestly 
intended  to  sanction  the  mode  of  proceeding  practiced  under 
the  confederation  ;  that  is,  of  demanding  the  fugitive  fromtLe 
executive  authority,  and  making  it  his  duty  to  cause  him  to  be 
delivered  up. 

'^  Looking,  therefore,  to  the  words  of  the  Constitution— to 
the  obvious  policy  and  necessity  of  this  provision  to  prescnrc 
harmony  between  States,  and  order  and  law  within  their  re- 
spective borders,  and  to  its  early  adoption  by  the  colonies  and 
then  by  the  confederated  States,  whose  mutual  interest  it  wiB 
to  give  each  other  aid  and  support  whenever  it  was  needed— 
the  conclusion  is  irresistible,  that  this  compact,  engrafted  in 
the  Constitution,  included,  and  was  intended  to  include,  everj 
offence  made  punishable  by  the  law  of  the  State  in  whicb  it 
was  committed,  and  that  it  gives  the  right  to  the  executive 
authority  of  the  State  to  demand  the  fugitive  from  the  execn- 
tive  authority  of  the  State  in  which  he  is  found ;  that  the  right 
given  to  *'  demand  "  implies  that  it  is  an  absolute  right,  sod 
it  follows  that  there  must  be  a  correlative  obligation  to  delirer, 
without  any  reference  to  the  character  of  the  crime  chargedjW 
to  the  policy  or  laws  of  the  State  to  which  the  fugitive  hai 
fled^ 
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"  Tliis  ia  evidently  the  construction  put  upon  this  Article,  in 
the  act  of  Congress  of  1793^  under  wliicli  the  proceedings  now 
before  us  are  instituted.  It  is,  tlierefore,  the  construction  put 
upon  it  almost  cotemporaneously  with  the  commencement  of 
the  government  itself,  and  when  Washington  was  still  at  its 
headj  and  many  of  those  who  had  assisted  in  framing  it  were 
members  of  the  Congress  which  enacted  the  law* 

'"  The  Constitution  having  established  the  right  on  one  part 
and  the  obligation  on  the  other,  it  became  necessary  to  provide 
by  law  the  mode  of  carrying  it  into  execution.  The  Governor 
of  the  State  could  not,  upon  a  charge  made  before  him,  de- 
mand the  fugitive ;  for,  according  to  the  principles  upon  which 
all  of  our  institutions  are  founded,  the  executive  department 
can  act  only  in  subordination  to  the  judicial  department,  where 
rights  of  person  or  property  are  concerned,  and  its  duty  in 
those  cases  consists  only  in  aiding  to  support  the  judicial  pro- 
cess and  enforcing  its  authority,  when  its  interposition  for  that 
purpose  becomes  necessary,  and  is  called  for  by  the  judicial 
department.  The  executive  authority  of  the  State,  therefore, 
was  not  authorized  by  this  Article  to  make  the  demand  unless 
the  party  was  charged  in  the  regular  course  of  judicial  pro- 
ceedings. And  it  was  equally  necessary  that  tlie  executive 
authority  of  the  State  upon  which  the  demand  was  made, 
when  called  on  to  render  his  aid,  sliould  be  satisfied  by  com- 
petent proof  that  the  party  was  so  charged. 

"This  proceeding,  when  duly  antlienticated,  is  his  author- 
ity for  arresting  the  oifender. 

^'This  duty  of  providing  by  law  tlie  regulations  necessary 
to  carry  this  compact  into  execution,  fiom  the  nature  of  the 
duty  and  the  object  in  view,  was  manifestly  devolved  upon 
Congress;  for  if  it  was  left  to  the  States,  each  State  might  re- 
quire different  proof  to  authenticate  the  judicial  proceeding 
upon  which  the  demand  was  founded;  and  as  the  duty  of  the 
Governor  of  the  State  where  the  fugitive  was  found  is  in  such 
cases  merely  ministerial,  without  the  right  to  exercise  either 
executive  or  judicial  discretion,  he  could  not  lawfully  issue  a 
warrant  to  arrest  an  individual  without  a  law  of  the  State  or 
of  Congress  to  authorize  it.    Tliese  difficulties  presented  them- 
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solves  as  early  ad  1791,  in  a  demand  made  by  the  Governor  of 

Pennsylvania  upon  the  Govornor  of  VirgiDia,  and  both  of 
thorn  admitted  the  propriety  of  bringing  the  subject  before  the 
President,  who  immediately  submitted  the  matter  to  the  con- 
sideration of  Congress.  An<i  this  led  to  the  act  of  1793,  of 
which  we  are  now  speaking.  All  difficulty  as  to  the  mode  of 
authenticating  the  judicial  proceeding  was  removed  by  the 
Article  in  the  Constitution,  which  declares,  '  that  full  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  State;  and  the  Con- 
gress may,  by  general  laws,  prescribe  the  manner  in  which 
acts,  records,  and  proceedings  shall  be  proved,  and  the  effect 
thoreotV  And  without  doubt  the  provision  of  which  we  are 
now  speaking — that  is,  for  the  delivery  of  a  fugitive^  which 
requires  official  communications  between  States,  and  the  au- 
thentication of  official  docunients^was  in  the  minds  of  the 
framers  of  the  Constitution,  and  had  its  influence  in  inducing 
them  to  give  thtg  power  to  Congress.  And  acting  upon  this 
authority,  and  the  clause  of  the  Constitution  which  is  the  sub- 
ject of  the  present  controversy,  Congress  passed  the  act  of 
1793,  February  12th,  which,  as  far  as  relates  to  this  subject,  is 
in  the  following  words:" 

Here  the  Chief  Justice  recites  the  first  and  second  sections 
of  the  act,'  and  tlien  proceeds: — 

"  It  will  be  observed,  that  tlie  judicial  acts  which  are  nec^- 
sary  to  authorize  the  demand  are  plainly  si^ecilied  in  the  act  of 
Congress ;  and  the  certificate  of  the  executive  authority  is 
made  conclusive  as  to  their  verity  when  presented  to  the 
Executive  of  tlie  State  where  the  fugitive  is  found.  He  has  no 
right  to  look  behind  them,  or  to  question  them,  or  to  look  into 
the  cluiriicter  of  the  crime  specified  in  this  judicial  proceeding. 
The  duty  wtiich  he  is  to  perform  is,  as  we  have  already  said, 
merely  ministerial— that  is,  to  cause  the  party  to  be  arrested, 
and  delivered  to  the  agent  or  autliority  of  the  State  where  the 
crime  was  committed.  It  is  said  in  the  argument,  that  the 
executive  officer  upon  whom  this  demand  is  made  must  have 

*  Sec  pMti  in  the  coinmt'ncement  of  Ch,  XXVIJ. 


« 


KENTUCKY  V,   DENNTBOIT* 


a  discretionary  executive  power,  because  he  mnst  inquire  and 

decide  wlio  is  the  person  demanded.  But  this  certainly  is  not 
a  diserctionary  duty  upon  which  he  is  to  exercise  aii}^  j^^dg- 
mentj  but  is  a  mere  ministerial  duty — that  is,  to  do  the  act  re- 
quired to  be  done  by  him,  and  such  as  every  Marshal  and 
Sherifl'mufit  perform  when  process,  either  criminal  or  civil,  is 
placed  in  his  Imndjs  to  be  served  on  the  person  named  in  it. 
And  it  never  has  been  supposed  that  this  duty  involved  any 
discretionary  power,  or  made  him  any  thin  <^  more  than  a  mere 
ministerial  officer ;  and  such  is  the  fK»8ition  and  character  of 
the  Exeeutive  of  the  State  under  this  law,  when  the  demand  is 
made  upion  him  and  the  requisite  evidence  prothu-ed.  The 
Governor  has  only  to  issue  his  warrant  to  an  agent  or  officer  to 
arrest  the  party  named  in  the  demand," 

§  73*2.  The  portion  of  the  opinion  above  cited  hears  more 
directly  upon  a  question  which  w^ill  be  hereinafter,  in  the 
twenty-eighth  chapter,  examined  more  particularly,  viz. : — 
Wliethcr  the  action  of  a  Governor  of  a  State,  in  making  the 
delivery  required  by  the  law  of  Congress,  involves  the  exer- 
cise of  the  judicial  power  of  the  United  States  ?  Tlie  portion 
of  the  opinion  immediately  after  that  above  cited  bears  more 
particularly  on  the  question  of  the  construction  of  the  pro- 
vision.    It  is  as  follows  :— 

"The  question  which  remains  to  be  examined  is  a  grave 
and  important  one*  When  the  demand  was  made,  the  proofs 
required  by  the  act  of  17^3,  to  support  it,  were  exhibited  to 
the  Governor  of  Ohio,  duly  certiiied  and  authenticated;  and 
the  objection  made  to  the  validity  of  the  indictment  is  alto- 
gether untenable,  Kcutucky  1ms  an  undoubted  right  to  regu- 
late the  forms  of  pleading  and  process  in  her  own  courts,  in 
criminal  as  well  as  civil  cases,  and  is  not  bound  to  conform 
to  those  of  any  other  State.  And  whether  the  charge 
against  Lago  is  legally  and  sufficiently  laid  in  this  indictment 
according  to  the  laws  of  Kentucky,  is  a  judicial  question  to  be 
decided  by  the  courts  of  the  State,  and  not  by  the  executive 
authority  of  tlie  State  of  Ohio. 

'*  The  demand  being  thus  made,  tlie  act  of  Congress  de- 
clares, that  *it  shall  be  the  duty  of  the  executive  authority  of 
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the  State'  to  cause  the  fugitive  to  be  arrested  and  Becurcd,and 
delivered  to  the  agent  of  the  demanding  State.  The  wordi 
*it  shall  be  the  duty/  in  ordinary  legislation,  implies  the  B6§efv 
tion  of  the  power  to  command,  and  to  coerce  obedience-  Bui 
looking  to  the  subject-matter  of  this  law,  and  the  relatiiini 
which  tlic  United  States  and  the  several  States  bear  to  each 
other,  the  Court  is  of  opinion,  the  worda  '  it  shall  be  the  duty' 
were  not  uaed  as  mandatory  and  compulsory,  but  as  declare 
tory  of  the  moral  duty  wliich  this  compact  created^  when  Con- 
gress had  provided  the  mode  of  carrying  it  into  execution 
The  act  does  not  provide  any  means  to  compel  the  execution  <if 
this  duty,  nor  inilict  any  punisliment  for  neglect  or  refusal  oa 
the  part  of  the  Executive  of  the  State;  nor  is  there  any  claud© 
or  provision  in  the  Constitution  which  arms  the  government 
of  the  United  States  with  this  power.  Indeed,  such  a  power- 
would  place  kivevy  State  under  the  control  and  dominion  of  the 
general  government,  even  in  the  adinini8trati<»n  of  its  iIlte^ 
nal  concerns  and  reserved  rights.  And  we  think  it  clear,  tliit 
the  federal  govern  meat,  under  the  Constitution,  has  no  power 
to  impose  on  a  State  officer,  as  such,  any  duty  whatever,  and 
compel  hiiQ  to  perform  it;  for  if  it  possessed  this  power,  it 
might  overload  tlie  officer  with  duties,  which  would  fill  up  all 
his  time,  and  disable  him  from  performing  his  obligation  to 
the  State,  and  miglit  impose  on  him  duties  of  a  characler 
incompatible  with  the  rank  and  dignity  to  which  he  was  de* 
vated  by  the  State. 

''It  is  true  that  Congress  may  authorize  a  particular  State 
officer  to  perform  a  particular  duty  ;  but  if  he  declines  to  do 
so,  it  does  not  follow  that  he  may  be  coerced,  or  punished  for 
his  refusal.  And  we  are  very  far  from  supposing,  that  in  us- 
ing this  word  *  duty,'  the  statesmen  who  framed  and  passed 
the  law,  or  the  President  who  approved  and  signed  it^  intended 
to  exercise  a  coercive  power  over  State  officers  not  warrant43d 
by  the  Constitution.  But  the  General  Government  haviog  ia 
that  law  fulfilled  the  duty  devolved  upon  it,  by-  prescribiflg 
the  proof  and  mode  of  authentication  upon  which  the  Stote 
authorities  were  bound  to  deliver  the  fugitive,  the  word  *dutjr* 
in  the  law  points  to  the  obligation  on  the  State  to  carry  it  into 
execution. 
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*'  It  is  true,  that  in  the  early  days  of  the  Governmentj  Con- 
gress relied  with  confidence  upon  ttie  co-operation  and  support 
of  the  States,  wlien  exercising  tlie  legitimate  powei*8  of  the 
General  Govern nient,  and  were  accustomed  to  receive  it  upon 
principlea  of  comity j  and  from  a  sense  of  mutual  and  eonimou 
interest,  where  no  sucli  duty  was  imposed  by  tlie  Constitution. 
And  laws  were  passed  authorizing  State  courts  to  entertain 
jurisdiction  in  proceedings  by  the  United  States,  to  recover 
penalties  and  forfeitures  incurred  by  breaches  of  their  revenue 
laws,  and  giving  to  the  State  courts  the  same  authority  with 
the  District  Court  of  the  United  States  to  enforce  such  penal- 
ties and  forleitures,  and  also  the  power  to  hear  the  allegations 
of  parties,  and  to  take  proofs,  if  an  application  for  a  remission 
of  the  penalty  or  forfeiture  should  be  made,  according  to  th6 
provisions  of  the  acts  of  Congress.  And  these  powers  were 
for  some  years  exorcised  by  State  tribunals,  readily,  and  with- 
out objection,  until  in  some  of  the  States  it  was  declined  be- 
cause it  interfered  with  and  retarded  tlie  performance  of  duties 
which  properly  belonged  to  them,  as  State  courts ;  and  in 
other  States,  doubts  appear  to  have  arisen  as  to  the  power  of 
the  courts,  acting  under  the  authority  of  tlie  State,  to  inflict 
these  penalties  and  forfeitures  for  ofiences  against  the  General 
Government,  unless  especially  autliorized  to  do  so  by  the 
State. 

'^  And  in  these  cases  the  co-operation  of  the  States  was  a 
matter  of  comity  which  the  several  sovereignties  extended  to 
one  another  for  their  mutual  benefit-  It  was  not  regarded  by 
either  party  as  an  obligation  imposed  by  the  Constitution. 
And  the  acts  of  Congress  conferring  the  jurisdiction,  merely 
give  the  power  to  the  State  tribunals,  but  do  not  purport  to 
regard  it  as  a  duty,  and  they  leave  it  to  the  States  to  exercise 
it  or  notj  as  might  best  comport  with  their  own  sense  of  justice, 
and  their  own  interest  and  convenience. 

'*  But  the  language  of  the  Act  of  1793  is  very  different.  It 
does  not  purport  to  give  authority  to  the  State  executive  to 
arrest  and  deliver  the  fugitive,  but  requires  it  to  be  done,  and 
the  language  of  the  law  implies  an  absolute  obligation  which 
the  State  authority  is  bound  to  perfornu     And  when  it  speaks 
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of  dbedfliy  of  iheGoTenior,  it  eridentlj  poiAte  to  the  dntj  im- 


poeed  by  Uie  GonttitiitkNi  in  ihs  cIaom  w«  *ie  nair 

ii^    Tbe  ptrforiMuioe  of  tiiis  dittfy^WweTer,  k  left  to 

IMI  Umi  fidditj  af  the  State  exeealire  to  tli0  emnfrntt 

into  with  tlie  olkr  Stated  wlieii  it  adopted  tlio 

the  United  States^  and  beeame  a  member  of  llie  U] 

waft  fto  left  by  the  Cnifltitiition,  and  neeesfiarilj  to  left  by  tbe 

AetoflT^a. 

'^And  it  woold  eeem  tbat  when  the  Coofltitntion  was 
fifamedy  and  when  this  law  wae  peved,  it  was  eoofidently  be- 
Uered  that  a  seiifte  of  j&dttee  and  of  matnal  iolereet  woold  in- 
wmre  a  faithfol  exeenticm  of  this  ooaetitational  provision  bj  the 
eieentire  of  ererj  State ;  for  erery  State  bad  an  equal  intereit 
in  the  execation  of  a  compast  abdolntely  essential  to  thiir 
peace  and  wdl-being  in  their  internal  oonoeiii%  ae  well  m 
loemberi  of  the  Union*  Hence  the  nse  of  the  woida  ordinaffi^ 
employed  when  an  undoubted  obligation  is  required  to  be  per- 
fermed,  '  It  shall  be  his  duty/ 

^^But  if  the  Goremor  of  Ohio  refuses  to  dischai^  this 
duty,  there  i^  do  power  delegated  to  the  General  GoTemmeat, 
either  through  tbe  judicial  department  or  any  other  depart- 
menty  to  n^  any  eoerciTe  means  to  compel  him. 

''And  upon  this  ground,  the  motion  for  the  mandamas 
must  be  overruled.*' " 

^  733.  Chancellor  Kent  is  probably  the  only  author  who 
views  the  provision  for  the  delivery  of  fugitives  from  jus^tice 

'  In  view  of  thb  opinion^  it  fleemi  neoeasuy  to  distingniali,  bftiSdra  tlie  foor 
already  mentioned,  aarjtber  powible  eonstmc^on  of  thb  TtroTidon,  mecoirdxmg  lo 
wbkli,  the  penoofl  holdm;j^  the  exeeotiire  Aollioritj  of  the  State  in  wkltli  tb» 
arime  woa  cmnmltted,  and  of  that  into  which  the  criminal  may  httve  fted,  tm  dw 
■Bbjfcte  uf  thi.*  nile  contained  in  the  proTiaion  ;  the  doty  thereby  crealrf  bau^  a 
doty  of  the  (itivemor  of  the  State  into  which  the  foj^tive  from  jiMlice  escaped, 
eorraAtire  to  the  rizht  of  tbe  Goremor  of  the  State  from  whkb  he  fled,  who 
Wtkm  the  demand,  f he  opinion  carefully  excludes  the  idea  thai  an  exereiae  of 
Ihe  judicial  function  i«  tOTolved  in  the  action  of  the  Governor  upon  whcm  the  de- 
inaod  ii  made.  Hence,  it  rouit  be  inferred  that  the  court  would  not  base  the 
povarof  Congreia  to  Instate  on  the  idea  of  carrying  into  execution  a  power 
realed  in  the  jndicial  department  of  the  Goremment.  b^  onder  the  third  or  the 
fbdrth  eoBStmetion  before  stated.  If  the  conrt  had  held  itaelf  anthoriaed  to  laano  tbe 
nuBtdtuntu  prayed  for,  it  nu|jht  hare  been  inferred  that  it  would  base  the  pom 
of  Consjrea*  t^«  legi^Ute  upon  the  theory  incidental  to  the  second  conetrtieooQ — 
that  tho  ruie  contained  is  law  in  the  strict  aense,  which  must  be  enforced  by  aoiiw 
Hop^or.  But  in  view  of  thia  decision,  it  Is  difficult  to  aee  wherein  the  Act  of  Ooa- 
grew  haa  produced  any  effect  beyond  that  caused  by  the  prorislon  itselt 
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in  that  light  which  would  base  tlie  legislative  power  of  Con- 
gress, in  this  instance,  upon  the  theory  of  carrying  into 
execution  the  power  already  belon^ng  to  the  judicial  jjower 
of  the  United  States.  In  Kent's  Comin,  Voh  11,,  p.  32,  note, 
it  is  said  :^**  I  am  not  aware  that  tliere  has  been  any  judicial 
opinion  on  this  provision  ;  and  as  it  stands,  I  should  apprehend 
that  on  the  demand  being  made,  and  the  documents  exliibited, 
no  discretion  remained  with  the  Executive  of  the  Stiite  to  which 
the  fugitive  had  fled,  and  that  it  was  his  duty  to  cause  the 
fugitive  to  be  arrested  and  surrendeieil  (as  has  been  done  in 
one  or  more  instances).  I  do  not  know  of  any  power  under 
the  authority  of  the  United  States  by  which  he  could  be 
coerced  to  perform  the  doty.  Peril aps  the  Act  of  Congress 
maybe  considered  as  prescribing  a  duty,  the  performance  of 
wliich  cannot  be  enforced.  The  provision  in  the  Constitution 
of  the  United  States  is  not,  liowever,  to  be  regarded  as  a  null 
and  void  provision,  or  resting  on  the  mere  will  and  pleasure 
of  the  State  authorities.  It  is  a  substiiDtive  and  essentia! 
grant  of  power  by  the  people  of  the  United  States  to  the  Gov* 
ernment  of  the  United  States,  and  it  jjartakes  of  a  judicial 
character,  and  is  fitly  and  ctmstitutionally  of  jndicial  cogni- 
zance. The  judicial  power  of  the  United  States  extends  to 
all  cases  in  law  and  equity  arising  under  the  Constitution,  and 
the  courts  and  judges  of  the  United  States  within  the  State 
to  which  the  fugitive  has  fled  are  the  fittest  trihunals  to  be 
clothed  with  the  exercise  of  this  power,  so  that  the  claimant 
might,  on  due  application  with  tlie  requisite  proof,  cause  the 
fugitive  to  be  arrested  and  removed  or  surrendered  liy  the 
Marshal  of  the  District,  under  regular  judicial  process  by 
habeas  corpus.  To  such  a  course  of  proceeding,  and  to  such  a 
source  of  power,  I  should  rather  appreliend  the  Act  of  Con- 
gress ought  to  have  applied,  and  given  facility  and  direction. 
Such  a  course  of  proceeding  would  be  eflicient,  and  more  safe 
for  the  fugitive,  and  more  consistent  with  the  orderly  and  cus- 
tomary administration  of  justice.  It  concerns  the  common 
interest  and  intercourse  among  the  several  States,  and  is  a 
branch  of  international  jurisprudence.'- 

It  is  not  clear  whether  Kent  adopted  the  fourth  construe- 
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tion,  uiifler  which  a  case  arises  in  which  the  demandant  Stttt  j 
and  the  fugitive  charged  with  crime  are  the  parties,  or  th«l 
vie\\%  ineladed  under  the  third  construction,  according  to  which 
the  demandant  State  and  the  national  (xovernment  are  partiei 
in  a  ea^e  within  the  Judicial  power/ 

§73:1:,  lu  pursuance  of  the  analogy  supposed  to  exist  be- 
tween these  two  provisions,  as  already  indicated,'  an  inde-j 
pendent  inquiry  into  the  true  coustnietion  of  this  pronsionj 
wilt  he  preceded  by  the  citation  of  the  authorities  bearing  on  I 
the  coustmction  of  the  provision  for  the  delivery  of  fugitlrei  f 
from  labor,  and,  in  connection,  on  the  power  of  Congre^  to 
legislate  for  the  purpose  of  carrying  the  same  into  effect* 

§  735.  There  has  never  probably  been  an  instance  of  an  ap- 
plication to  the  Government  of  any  State,  or  to  the  chief  exoe- 
ntive  ufiicer  of  any  State,  for  the  delivery  of  a  fugitive  from  j 
labor  as  a  duty  of  tbe  State  under  the  first  or  the  second  ob- 
struction/ 

It  seems  to  Iiave  been  taken  for  granted  that,  if  this  pro- 
vision creates  a  duty  for  tlie  State,  the  Legislature  must  yet 
first  authorize  some  person  to  make  the  delivery. 

§  736.  In  neither  of  the  statutes  passed  by  Congress  is  there 
any  provision  for  the  appearance  of  the  national  Govennnent 
or  of  the  State  in  whicli  tbe  fugitive  from  labor  is  found,  <w  a     ■ 
party  against  whom  a  claim  is  made  by  the  owtier.    This  miij  fl 
be  taken  as  legislative  authority  against  tlie  second  and  thiid    m 
construction/ 

If  by  its  actual  legislation  Congress  has  authorized  the  d^ 

*  story,  In  G  imrn.  g  1 8U,  hns  oily  a  few  Wfvrtls  in  Justification  of  the  fii5itiT^ 
Blure  proviJi'jn,  m^d  m  g  1SI2  briefly  vind»c4^>9  the  means  provided  by  Caogrw 
in  tbe  Act  of  171J3.  f^r  carrrinGT  the  two  provisions  into  effects  ThewllilviB 
be  ciUj]  noxt  inCb3.  XXVilL,  XXiX.  in  tbe  second  edition,  his  editor,  b 
^  1^12  rt,  Im^  ^'iv^n  a  summary  of  Jiiii*6  Sbory^s  Opinion  in  Prii^s^^s  **ni^.  <«  tk 
quo -^  tion  of  tha  pow(*rs  of  Coti<5ress^  mid  of  the  Statea,  to  legislalcon  thii  tobjid. 
and  i^ivon  the  Opinion  in  n  note. 

It  i.s  rcTiiarknbh?  that  nuthian^  is  to  bo  found  in  tbe  FederaliMt  cm  fli«f9lvQ 
clftusea  of  the  fourth  Article;  thouqjb,  in  No.  43,  among  the  ♦*  miscelliiewi 
power:*"  t,if  Cmii^TG^A,  some  powt^ra  arc  cjn^idered  which,  nceoffdin^  to  the  wrltd'i 
(Mr.  Mjidi3fj»n'd}  view,  are  derived  from  «ome  of  tbe  other  provisions  of  tbe  AfUck 
From  this  it  would  seem  that  the  authors  of  those  letters  did  not  j^ivc  In  ihm 
pr'>viaion3  any  such  construetton  aa  would  be  a  basis  fur  tbe  legislative  power «f 
Confess. 

^Ante,  p,  380.  *  See  Parker,  Ch.  J.,  in  2  Pick.,  19,  and  pott,  g  741 

*  Comp-tre  tbe  fuller  statement  of  tbe  parallel  argament  in  §  729, 
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livery  on  claim  of  a  fugitive  from  labor  by  persons  who  can- 
not, under  the  Constitution ,  liold  the  judicial  power  of  the 
United  States,  it  nniet  be  bupposed  that  Congress  has  not  pro- 
posed to  carry  into  efleet  the  judicial  power  of  the  United 
States  in  cases,  according  to  the  third  and  fourtli  construc- 
tion. 

The  question  whether  the  persons  who  have  performed  the 
actions  authorized  by  the  Acts  of  Congress  relating  to  fugitives 
from  Labor  have  therein  exercised  power  derived  from  the 
United  States,  and  whetlier  they  have  in  such  action  carried 
out  the  delivery  contemplated  by  the  Constitution,  will  be  here- 
inafter considered.  If  such  action  has  in  any  cases  been  judi- 
cially justified  as  the  exercise  of  power  derived  from  the  United 
States,  and  also  as  a  full  execution  of  the  delivery  required  by 
the  Constitution,  such  cases  are  authority  against  the  idea  that 
the  legislation  of  Congress  is  intended  to  carry  into  cSect 
powers  vested  in  the  judicial  department. 

The  affirmation  of  the  power  in  Congress  necessarily  in- 
volves the  adoption  of  either  the  second,  third  or  fourth  of  the 
constructions  already  stated,  but  does  not  of  itself  indicate 
which  of  the  three  has  been  received.  But  it  may  be  observed 
that  when,  in  justifying  the  legislation  of  Congress,  it  is 
affirmed  that  some  legislation  was  necessary  beforo  the  owner 
of  a  fugitive  slave  could  make  any  claim  in  the  State  into 
which  lie  escaped,  the  court  or  judge  must  liave  adopted  the 
second  construction.  And  that  when  in  any  case  it  is  held 
that,  independently  of  the  Act  of  Congress,  the  owner  might 
lawfully  seize  and  remove  hhuj  the  third  or  the  fourth  construe* 
tion  may  have  been  adopted. 

§737.  But  in  marshaling  the  cases  on  this  point  it  is  neces- 
sary to  call  attention  to  the  important  distinction  between  a 
right  under  the  provision  itself,  to  seize  the  fugitive  without 
process  (in  order  either  to  remove  him  from  the  State,  or  to 
bring  him  before  some  magistrate  of  the  forum,  i.  e,  the  State, 
^for  the  purpose  of  viakinfj  the  claim ^  on  wliieli  he  may  be 
delivered  np),  and  a  right  of  such  seizure  for  the  latter  pur* 
pose  only ;  whether  it  is  regarded  as  a  right  arising  under  the 
provision,  or  one  arising  under  the  legislation  of  Congress. 
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I  788.  Glen  v,  Hodges  (181S)/  9  Johns,  67,  tf^sp&ss  ta 
taking  from  plaintiff  his  glare  on  a  writ  of  attachment  against] 
the  elave  for  debt.    Tlie  slave  had  been  seked  a«  afngitiTe,  in:] 
Vermont,  hy  the  plaintiff,  but  withont  warrant  from  anr  offieerJ 
mentioned  in  the  law  of  Congreae^  and  there  was  no  e%  idenc 
that  tbij  seizure  was  with  the  intention  of  carrying  before  snehj 
officer  for  a  certificate.     Si/  the  Cauri  /— **  There  is  no  donbi j 
that  the  negro  waa  the  property  of  the  plaintiff^  and  had  nmJ 
away  from  service  into  Vermont.     He  was  held  t<»  senrice  or] 
labor  under  the  laws  of  this  State  [New  York]  when  he  escaped,  j 
and  the  escape  did  not  discharge  him,  but  the  master  was  en-j 
titled  to  reclaim  him  in  the  State  to  which  lie  had  fled.     Thisl 
is  according  to  a  provision  in  the  Constitution  of  the  United  1 
States  (Art.  4,  §  2),  and  the  Act  of  Congress  of  the  12th  Febra- 
ary,  1 703,  prescribes  the  mode  of  reclaiming  the  slare.     It  not! 
only  gives  a  penalty  against  any  person  who  shall  knowinglyj 
and  willingly  obstruct  the  claimant  in  the  act  of  reclaimingi 
the  fugitive,  but  saves  to  such  claimant  'his  right  of  action  fori 
any  injury  he  may  receive  by  such  o1>strnction.*    Tlie  plaintiff 
was  therefore  in  the  exercise  of  a  right  when  he  proceeded  to 
reclaim  the  slave,"  &c.     If  the  court  regarded  the  right  as  the 
direct  effect  of  the  Constitution,  acting  as  private  law,  it  there-"] 
by  supported  the  third  or  the  fourth  construction.     Still  the| 
right  may  have  been  regarded  as  originating  under  the  Act  of 
Congrese, 

S  739.  In  Wright  %\  Deacon  (1819)/  5  Serg.  &  Rawle,  82^1 
the  alleged  fugitive  was  in  custody  under  a  certificate  given  inl 
conformity  with  the  Act  of  Congress.  On  hearing  motion  tai 
qiia^li  the  writ  de  homine  replegiando  issued  against  the  keeperJ 
of  the  prison,  bis  custody  under  the  certificate  was  sustained^ 
Of  the  Opinion  of  the  court,  delivered  by  Tilghman,  Ch.  J.,j 
only  the  following  passage  bears  on  tlie  question  here  considered.! 


*  The  eiirlier  fogitive-sldve  cAse,  Bntkr  r.  Ilopp&r  flSOfi),  does  not  bear  OD  tlit 
pTeaent  inquiry.    (8««  ante,  p.  409,)    The  judii'ttil  opinione  wUl  be  giveo  in  Uii 
chronological  order  of  the  i^aacf*.     The  reftder  will  bewr  in  mind  that  in  the  foUow-l 
Idje:  chapters  thenv  opiniunii  are  necifsenrily  presented  In  fragments,  uid  thftt»  ( 
tlicrohy,  some  Injustice  nifiy  occiisliinftUy  be  done  to  the  learned  writers. 

■^  The  earlier  cuai?,  Caminonwrrtltli  f-riTulluwiiy  (1816),  2  S.  A  R,  805»  haa  ao 
bearing  on  this  question.     Se>e  ant€,  p.  412. 
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After  reciting  the  words  of  tlje  Constitution,  the  judge  Bays  ;* — 
"  Here  is  the  principle :  the  fugitive  is  to  be  delivered  up  on 
claim  of  liia  master.  But  it  required  a  law  to  regulate  the 
iiianuer  in  whieh  this  principle  eliotild  Le  reduced  to  practieo. 
It  was  necessary  to  establish  eome  mode  in  which  the  claim 
should  be  made  and  the  fugitive  delivered  up.  Accordingly^ 
it  was  enacted  by  Congress,"  Ac.  These  observations  are  ap- 
parently inconsistent  with  the  doctrine  that  the  provision  itself 
operates  as  private  law  according  to  the  fourth  construction  ; 
or  creates  cases  or  controversies,  witbin  the  judicial  power,  to 
which  the  national  Goveniment  is  a  party,  according  to  one 
adaptation  of  the  third  eonstniction.  Nothing  is  said  to  indi- 
cate the  person  upon  whom  the  duty  to  deliver  up  is  imposed 
by  the  provision*' 

I  740,  In  Hill  V,  Low  (1822),  4  Wash,  a  C.  327,  the  action 
was  for  the  penalty,  by  the  fourth  section  of  the  Act  of  1793, 
for  obstructing  the  plaintiff  in  seizing  his  escaped  slave  in 
Pbiladelpliia.   It  was  alleged  in  pleading,  and  not  denied,  that 


'  The  DpijjuMi  l>e|c:!nfi: — '*  This  is  a  mfttter  of  confilderiible  importance,  attd  the 
court  baa  therefore  held  it  some  d&vB  uoder  adviseiiictit,  Whftlever  mny  be  our 
private  opiniona  on  the  Bubject  of  slavery,  it  l«  we U  known  that  our  Houtheru 
Drethren  would  not  have  confionted  Uj  become  parties  to  a  Conptitution  under 
whirh  the  Tnited  Stat^^s  have  enjoyed  so  mucli  proEperity  uulryi*  ihi^ir  property 
m  ahives  had  been  secured.  This  ConBtitulitm  has  been  adc^ptecl  with  the  free 
coaeeot  of  the  citiEenB  of  Pennsylvania,  and  it  ia  the  duty  of  every  man,  what- 
ever may  he  his  oflice  or  station,  to  give  it  a  fair  und  candid  eonstruction  "  The 
judge  then  reaitcs  the  words  vf  the  eonHtitutional  proviBiori,  and  pftMX?edfl  aA  in 
the  teatt  above.  It  wa«  mperfluonn  in  the  judge  to  seek  a  jufitifieution  for  **  fair 
and  candid  construction**  of  tlie  CcinBtitutiori.  The  introduetory  sentence  Jias 
often  been  cjuoted  In  liiter  cases,  thoufjh  it  ia  difficult  to  see  how  any  conclusion  as 
to  the  legal  eJt'i^ct  of  the  ehiu^e  can  be  drawn  froiu  it.  It  ie  principally  worth 
noting  as  the  cotnmeDcement  of  a  method  of  ctmwtitutlonal  interprttfttion  and 
construction  whieh  hna  not,  aa  yet,  received  the  eanetion  of  judicial  u#aire  except 
in  this  cla«fl  of  cajiea.  A  eourt  haa  no  right  to  dificriminflte  provif^inns  of  the 
Conatitution  as  more  or  losa  cfteential  to  ita  existence,  much  !eea  to  distribute  the 
powers  of  ftoverei^nty  according  to  such  view.  Judge  McLean,  hi  Mctjuerry*i 
caae,  5  McLean,  478»  lays  great  stress  on  the  inipfjrtiiiioe  which,  "on  iiifi>rmntion 
received  from  Ch,  J.  Mnrshallt"  wna  Attached  by  the  convention  to  the  rendition 
of  fugitive  elaves.  Other  evidence  as  to  the  iniporiante  then  mtjuhed  to  thi^  pre- 
vision ifl  very  ffieagre.  Smitlji,  J.»  ti  Wiac.  It^  It  is  altogether  derive^]  from  the 
report  of  the  Debates  !q  Madison  {lapera,  1447,  and  is  fbllv  quoted  by  Jud^^e 
Smith  in  3  Wise.  28-82  and  13ft.  See  also  9  Ohio,  144,  200,  237,  where  the 
counsel  and  judges  examine  it  very  particularly. 

'  17  Arn,  Jurist,  107,  r^mmrka  "that  the  opinion  in  this  case  fls  to  the  conatltu- 
tionalLty  of  the  law  of  Congress  was  pxtrs-judicial;  that  the  case  ought  to  have 
been  derided  on  the  ground  that  the  plaint ifF  had  nlrendy  pued  out  a  hnbefip  cor- 
pus and  been  remanded  on  the  return,  and  therefore  could  not  have  the  writ  de 
homing  repU^ando. 
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the  plaintiff  did  ^'  seize  and  arrest  the  said  fugitive  from  labor 
to  take  him  before  a  magistrate  of  the  said  city  in  order  to 
prove  before  liitn,'*  &c.  Tlie  constitutionality  of  the  Act  of 
Congress  seems  to  have  been  admitted,  and  there  is  nathing  to 
indicate  any  judicial  construction  of  the  provision.  The  ques- 
tion whether  the  provision  had  given  the  owner  the  right  to 
seize  the  slave  and  remove  him  from  the  State  without  first 
making  his  claim  before  some  public  authority,  does  not  ap- 
pear to  have  been  raised.  The  judge  uf  the  U,  S.  District 
Court  had  charged  in  favor  of  the  plaintiflTs  right  to  recover, 
ami  Judge  Washington  sustained  his  ruling;  but  still  the  deci- 
sion is  not  opposed  to  the  assertion  that  if  the  plaintiff  had  pro- 
posed to  remove  the  slave  from  tlie  jurisdiction  of  the  State 
without  making  such  claim,  the  defendant  would  have  been 
justified  in  obstructing  him, 

§  741,  In  Commonwealth  v.  Griffith  (1823),  2  Pick,  11,  the 
action  was  for  the  seizure  of  a  fugitive  slave  without  a  war- 
rant. **The  defendant^  aeeampanied  by  a  deputy  sheriff,  but 
without  any  warrant  or  other  legal  process  (though  it  appeared 
that  application  liad  been  made  by  him  to  the  District  Judge 
of  the  United  States,  wlio  had  decided  that  a  warrant  or  other 
process  was  not  authorized  by  the  Act  of  Congress,  and  was 
not  necessary),  seized  Randolph  [the  slave]  and  kept  him  in 
confinement  an  hour  or  more,  intending  to  have  an  examina- 
tioti  before  a  lojigistrate  pursuant  to  the  act,"  Ac,  the  act  of 
1703.  Tlie  majority  of  tlie  Massachusetts  Supreme  Court,  re- 
garding the  seizure  as  n>adefor  the  purpose  of  complying  with 
the  Act  of  1703,  held  that  Act  to  be  constitutional  and  the 
seizure  proper.  Parker,  Clu  J.,  said : — '^  The  Constitution  does 
not  prescribe  tlie  mode  of  reclaiuiing  a  slave,  but  leaves  it  to 
be  determined  by  Congress.  It  is  very  clear  that  it  was  not 
intended  that  application  sliould  be  made  to  the  executive  au- 
thority of  the  State."  The  opinion  of  Judge  Thatcher,  disseJit- 
ing,  is  only  against  a  seizure  without  warrant,  as  not  author- 
ized either  by  the  provision  or  by  t!ic  law  of  Congress.*  But 
since  no  opinion  was  given  whether  the  owner^s  remedy  de- 
pended entirely  on  some  statute,  or  might  exist,  independently, 

'  See  thie  question  exummcd  pout,  Ch.  XXYIL 


JOHKBOK  V.  TOMPKINS. 


Ml 


under  the  Constitution,  there  is  nothing  to  indicate  the  court's 
or  the  disaeti ting  judge's  construction  of  the  provisiorij  or  their 
theory  of  tlie  legislative  power  of  Congre&s, 

§  742.  The  case,  Johnson  v.  Tompkins  (1833),  1  Baldwin's 
C  C.  R.  571,  is  principally  to  be  noted  as  presenting  an  instance 
in  which  the  local  law  of  a  free  State  (h  e.  a  State  in  wliich 
domiciled  inhabitants  could  not  be  held  in  slavery)  allowed  the 
owner  from  another  State  to  exercise  the  right  of  recaption,  or 
seizure  and  rernoYal  without  process.  In  that  connection  it  will 
properly  he  considered  in  another  chapter.  The  case  is  now 
referred  to  so  far  as  it  may  maintain  the  doctrine  that,  inde- 
pendently of  statute,  this  prov^ision  of  the  Constitution  gives 
the  owner  tlie  right  to  seize  and  remove  the  fugitive  from  the 
State  in  which  he  may  be  found,  and  in  this  may  support  the 
third  or  the  fourth  construction, 

A  slave  belonging  to  the  plaiutiflF,  a  resident  of  New  Jer- 
sey, having  escaped  into  Pennsylvania,  was  seized  near  the 
river  separating  the  two  States,  by  t!ie  plaintiff,  and  others, 
October,  1822,  without  a  warrant,  andj  apparently,  with  the 
design  of  immediately  removing  him  to  New  Jersey,  without 
applying  to  any  magistrate  in  Pennsylvania  for  any  certificate, 
according  to  the  Act  of  Congress,  or  any  other  deliverhig-up 
by  public  authority  under  the  constitutional  provision,  Wliile 
thus  in  possession  of  the  slave,  the  plaintiff  and  his  com])any 
were  compelled,  by  the  defendants  and  others,  to  go  with  them 
before  a  magistrate  to  answer  the  charge  of  kidnapping  under 
the  State  law  of  1820,  On  this  charge  the  plaintiff  and  others 
were  lield  to  bail,  tried  in  the  county  court,  and  acquitted. 
The  negro,  meanwkile,  had  been  detained  by  the  examining 
magistrate  before  whom  the  plaintiff  and  his  associates  had 
been  brought  on  the  charge  of  kidnapping,  and  on  the  plain- 
tiff"s  acquittal  was  delivered  up  to  him.  The  action  in  the  U.  S. 
Circuit  Court  was  for  trespass  and  false  imprisonment.  There 
is  nothing  in  the  ^*  outline  of  the  circujustances  "  given  in  the 
report,  p.  572,  to  indicate  an  intention  on  tlie  part  of  the  owner 
(previously  to  his  being  detained  by  the  defendants)  to  bring 
the  alleged  slave  before  a  magistrate  for  the  purpose  of  proving 
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Ilia  claim  and  obtaining  autliority  to  remove  him/     Neit 
did  the  Circuit  Judge,  Baldwin,  hold  that  tlie  fact  that  thi 
Iplaintifl'  had   been   acquitted   by   the   county  court,  on   the 
charge  of  kidnapping,  was   proof,  as  against  the  defendants 
[in  this  action,  of  the  phuntilTs  having  seized  the  slave  with 
^the  intention   of  carrying  him   before  a  magistrate,  accord- 
I  ing  to  the  law  of  Congress  of  1T93.     Judge  Baldwin  charged, 
I  p.  582: — "The  record   of  their  acquittal   is  conclasive  evi- 
dence of  their  innocence  of  the  offence  charged  in  the  in- 
dictnient  preferred  against  them  at  Norristown,  either  jointly 
or  severally ;  you  are  bound  to  consider  them  each  and  every 
one  as  not  guilty  of  any  of  the  matters  charged  as  a  felony  or 
offence  under  the  Act  of  Assembly  of  March,  ISSO,  or  the  com- 
mon law."     But  besides  adducing  this  as  proof  that  the  plain- 
tiff  had  not  done  anything  contrary  to  the  local  law.  Judge 
Baldwin   held   that  it  was   not  necessary  that   the   plaintiff 
should  have  made  application  to  some  public  oflBcer,  in  order 
to  authorize  his  removing  the  slave  out  of  the  State,     "Inde- 
pendently of  this  acquittal,  if  Jack  was  the  slave  of  the  plain- 
tiff, neither  he  nor  the  others  of  his  party  could  be  guilty  of 
kidnapping."    On  pages  582-51)0,  Jadge  Baldwin  sustains  this 
view  by  showing  that  by  the  law  of  Pennsylvania,  as  it  stood 
in  1822   (i.  e,,   the   local   municipal  law  of  the   State),  and 
independently  of  any  effect  of  this  provision  of  the  Constitn- 

'  It  does  not  apMAr  from  the  report  that  the  plAintifiTs  counsel  in  tbiB  mdlon 
claimed  that  he  had  a  right  to  remove  his  ^lare  without  a  certiliaite  under  the  Act 
of  Congress.  Couosel  for  the  plaintiff  in  this  case  are  reported,  p.  570*  to  bare  W* 
rued: — ''  Jack  is  admitted  to  hure  been  the  slave  of  the  plaintiff,  who  had.  by  the 
Constitution  of  the  United  States  and  the  Act  of  February,  1793,  a  perfect  rfght  to 
take  his  slave  within  this$  State  at  any  time  he  pleased,  toiM  any  forco  oeoaBaarjr  te 
tlie  purple,  to  detain  hiiu  a  reasonable  time  oefure  taking  him  to  any  magictmti^ 
and  to  select  any  one  before  whom  he  wofdd  brin^  him."    Coiuiae]  fbr  the  T  '    * 


anl  argued: — "  As  the  plaintiff  cUunis  his  ri^^hta  1)v  law,  be  most  obey  it. 
When  he  arrests  him  [the  slave]  he  U  bound  to  take  him  before  a  magi«tr«te»  la 
order  to  procure  a  warrant  for  his  remoral,  poreoant  to  the  Act  of  Oongrasi*  So 
force  can  be  u^d  bat  in  taking  the  slave  to  the  magistrate  or  removing  him  out  of 
the  State  after  a  warrant  is  obtained  ;  and  if  the  muster  does  not  fulTow  the  Act 
of  Coni;reas,  he  becomes  answevabte  to  the  laws  of  the  State  punishing  kidnap- 

I  ping,  which,  by  the  Act  of  18S0»  conaista  in  taking  any  colored  perHin  out  of  the 
Kt:it.i  hv  i\>rct'  ijhli^sa  done  according  to  the  prov&ions  of  that  law.  •  •  The 
I  liself  within  the  penal  provisions  of  the  Act  of  1830,  if  be 

«  \  on  Xhv  arrest  of  Jack,  prove  his  property  In  him,  and  pro- 

[  curv  a  Wiiii^iikl  lYv^ui  a  ju<l^e  ur  maf^istrate ;  the  offence  is  a  felony,  and  he  becasM 

khte  to  an  nrro^it  by  any  person  who  tew  him  in  the  act  of  removing  Jack  from 

^to  without  warmnt." 
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tiou  of  tbe  United  States,  the  owners  of  fugitive  slaves  might 
enter  the  State,  seize  them  and  remove  them  from  its  limits 
witlioiit  applying  to  any  civil  authority.  Tliis  part  of  the 
charge  will  be  again  noticed  in  the  next  chapter,  as  it  has 
been  sometimes  cited  among  the  authorities  for  the  doctrine 
that  the  claimant  may,  by  virtue  of  this  provision  in  the  Con- 
stitution, seize  and  remove  the  fugitive. 

But  Judge  Baldwiji  also  spoke  of  the  rights  which  owners 
of  slaves  had  under  the  Act  of  Congress,  and  of  tlie  fact  that 
that  Act  had  been  recognized  as  constitutional  by  the  Supreme 
Court  of  Pennsylvania.  On  page  594^,  he  said: — "In  addition 
to  these  rights,  Mr,  Johnson  had  one  other  important  one  to 
which  we  invite  your  special  attention,  and  a  comparison  of  the 
right  given  and  the  duty  enjoined  by  tlie  Constitution  of  the 
United  States  with  the  eleventh  section  of  tbe  Al volition  Act  of 
1Y80."  After  reciting  the  coustitiitional  provision,  tlie  judge 
said;— "Pursuant  to  this  provision  of  the  Constitutiun,  tbe  act 
of  Congress  of  the  12tli  of  February,  1703,  was  passed,  not  to 
restrain  the  rights  of  tbe  master,  but  to  give  him  tlie  iild  of  a 
law  to  enforce  them.  This  law  has  been  read  to  you,  together 
with  the  opinion  of  our  respected  predecessors  in  the  case  of 
Hill  v.  Low,  to  which  we  give  our  entire  assent,  so  far  as  it 
affirms  tbe  untpialified  right  of  the  master  to  seize,  secure,  and 
remove  his  fugitive  slave."  The  case  wliich  Judge  Baldwin 
thus  refers  to  has  been  hereinbefore  noticed.  According  to 
the  report.  Judge  Washington  did  not  affirm  *' the  unqualified 
right  of  tbe  master  to  seize  and  remove  his  fugitive  slave." 
Tbe  question  of  the  existence  of  sucli  a  right  was  not  made, 
and  the  opinion,  if  it  had  been  pronounced,  would  have  been 
extra-jodiciaL* 

Next,  in  Judge  Baldwin^s  Opinion,  follows,  witli  marks  of 
quotation,  as  if  copied  from  Ilill  v.  Low,  a  sumniaiy  of  the 
act  of  1703,  which,  however,  is  not  to  be  found  in  tbe  report 
€>f  the  case  in  4  Wash.,  and  also,  with  quotation  marks,  the 
following  sentences,  which  likewise  are  not  to  bo  found  in  that 


1  This  mts-citfttmn  by  Judjje  Bnldwin  iJesorvea  eapenial  notice  as  an  iiiipor' 
tAQt  Unk  in  the  hisfoncal  development  of  tho  doetHne  lliiit  this  prnvbion  ffivcs 
the  claimaot  &  n;^ht  to  iieize  and  remove  the  fugitiYo,  uml  the  connected  doctrine 
that,  in  this  proviaion^  slaves  we  recogDlied  aa  chattels,  and  not  persona. 
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report : — **  *  By  this  it  clearly  appears  that  the  claimant,  his 
agent  or  attorney,  has  the  auttiority  of  this  law  to  eeize  and 
arrest,  without  warrant  or  legal  process,  the  fugitive  he  claimSf 
and  that  %vithoiit  bein^  accompaoied  by  any  civil  officer, 
tbongh  it  would  be  prudent  to  have  such  officer  keep  the  peace. 
Whilst  tlms  seized  and  arrested,  the  fugitive  is  as  much  in  the 
custody  of  the  ehiiniant,  liis  agent  or  attorney,  as  he  would  be  in 
that  of  a  sheriff  or  other  officer  of  justice  having  legal  procese 
to  seize  and  arrest,  wdio  may  use  any  place  proper  in  his  opin- 
ion for  temporary  and  safe  custody/  '^  Tlie  quotation  marks 
in  these  instances  must  have  been  the  error  of  the  press,  and 
the  passa^jjes  tlius  marked  original  with  Judge  Baldwin.  Judge 
Bahhvin  tlien  said  : — ''  Do  you  perceive  in  this  anything  dis- 
cordant with  the  feelings,  tlie  spirit,  the  policy,  or  the  legisla- 
tion of  Pennsylvania  as  niaiiifestcd  in  the  abolition  act,  or  the 
one  passed  to  amend  and  explain  it  ?  Do  these  constitutional 
and  legal  provisions  give  any  right  to  the  phiintiff,  or  enjoin 
any  duty  on  others,  which  are  not  tlie  fundamental  princi- 
ples of  her  own  laws,  as  acted  on  and  enforced  in  her  own 
courts,  as  of  paramount  and  supreme  autliority  3  If  yun  have 
any  doubt,  here  is  the  opinion  of  one  of  the  most  liumane  and 
benevolent  judges  who  ever  presided  in  any  court,  the  late 
Chief  Justice  Tilgliman,  in  delivering  the  opinion  of  the  Su- 
preme Court  of  this  State."  Judge  Baldwin  then  cited  from 
Wright  u.  Deacon,  5  S,  &  R.  r>t>,  Tilghman's  remarks  support- 
ing the  eonstitutiunality  of  tlic  law  of  1793,  But  it  will  bo 
remembered  that  in  that  case  the  fugitive  was  in  custody, 
under  a  certificate  given  by  a  State  judge,  under  the  act  of 
171J3  ;  it  does  not  appear  whether  he  had  been  brought  before 
that  judge  with  or  without  warrant,  and  it  was  expressly  said 
by  Judge  Tilghman  tliat  the  owner's  right  to  "  arrest  sncb 
fugitive  and  carry  him  before"  a  judge,  &c.,  w^as  derived  from 
the  statute.  Judge  Tilghman  said  nothing  of  a  right  to  seizo 
and  remove  the  slave  witlrout  the  action  of  some  civil  author- 
ity, and  sucli  a  right  was  not  claimed* 

Judge  Baldwin  infers  from  these  cases  that  the  Supreme 

Court  of  Pennsylvania  must  bu  lield^  in  IV^right  it.  Deacon,  to 

interpreted  the  constitutional  provision  as  meaning,  that 
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fugitive  slaves  sball  be  treated  in  the  States  into  which  they 
may  escape  in  the  same  manner  as  tliey  might  he  in  the  State 
from  which  they  had  fled*  On  p.  596  :  "This  is  the  spirit  of 
the  law,  policj  and  feeling  of  PennsyWaniaj  as  declared  by 
the  Snprerae  Court ;  and  if  the  acts  and  proceedings  of  the  in- 
ferior courts  and  judges  in  opposition  to  the  rights  of  the 
owners  of  fugitive  shives  [referring  to  the  writ  tie  horn,  rep,  in 
Wright  v.  Deacon]  are  quashed  as  itlegal,  of  what  nature  must 
he  the  lawless  conduct  of  individuals  who,  hy  an  assumed  au- 
thority, undertake  to  obstruct  tlie  execution  of  the  supreme 
law  of  the  land?" 

The  portion  of  Judge  Baldwin's  charge'  immediately  fol- 

*  "  The  Suprome  Court  deelorea  tlmt  tlie  C-onatitution  of  the  United  States 
would  Dcver  huve  been  ftinned  iir  aHS<.'iit<^'d  to  by  the  south  em  States  without 
Bome  proviaion  for  aecuriiig  their  property  in  slftves.  Look  At  the  first  Article 
and  you  will  ae»?  that  a  lave  a  are  not  only  property  a?*  chattels,  but  political  |)rop- 
crty,  whieh  cunfers  the  hiighest  and  mtjflt  aacredl  political  rights  of  the  8tates,  on 
the  invialabJlitj  of  which  the  very  exlstenoe  of  tnls  G-ovemment  depends. 

**  The  apportionment  among  the  aoverftl  Stateflj  compriuiiig  this  Union,  of  their 
repre«eritativea  in  C«tigTt*&a, 

*■  The  app>»rtii)nment  of  direct  taxes  Amonfi^  the  aever»l  Staiea. 

"The  nnniber  of  eloctor&l  votes  for  President  imd  Vice-Preaident  to  which 
the  J  shall  rcdpectirety  be  entitled. 

"  The  baaia  of  these  rij^htd  la,  'according  to  their  respective  nnmbers,  which 
shall  be  determined  by  adding  to  the  whole  mimbcr  of  fri?e  persons,  incloding 
thoae  biiuad  to  service  for  a  term  of  years,  and  excluding  Indiatifi.  not  taxed, 
ikne  fifths  of  all  oth^r  p^mmxn*  So  that,  for  all  these  great  objecte,  five  slaves 
are,  in  federal  onmbera,  eqimt  to  three  freemen.  You  thna  see  that  in  protecting 
the  rights  of  a  master  in  the  property  of  a  slave,  the  CMnatitutlon  j^arantees  the 
hi;shest  right*  of  the  reapoctive  States,  of  which  each  has  a  right  to  avail  itself, 
ana  wliich  each  enjoys  in  proportion  to  the  number  cjf  slaves  within  its  bound- 
aries. 

"  This  wfts  a  concession  to  the  south ern  States ;  but  it  was  not  ivdthowt  its 
equivalent  to  the  other  States,  eapeciAlly  the  flmall  ones — ^the  basis  of  repre- 
sentation in  the  Senate  of  the  United  States  was  perfect  equnlitj,  each  bein;^  en- 
titled to  t<vo  senators — Delawftre  had  the  same  weight  in  the  Sentite  aa  Virginia, 

**  Thus  you  see  that  the  foundations  of  the  Government  are  laid,  and  rest  on 
the  rights  of  property  in  slaves.  The  whole  structure  must  fall  by  diaturbtog 
the  corner-stone.  If  federal  numbers  cease  to  be  respected  or  held  sacred  in 
qnestiona  of  property  or  govcrnuient,  the  rii^hts  of  the  States  must  disappear, 
and  the  Cruvernment  and  the  Union  dij^solve  by  the  prostration  of  its  laws  before 
the  usurped  authority  of  ladividuala. 

'*  \Vt^  shall  pursue  this  subject  no  further,  in  its  bearing  upon  the  political 
rights  of  the  States  compfjsing  the  Uuion.  In  recallinjjj  your  attention  to  these 
rights,  which  are  the  subject  of  this  contrfjrersy,  wo  declare  to  you  as  the  law  of 
the  case  that  they  are  inherent  and  inalienable,  so  reccjgnized  by  nil  our  fumia- 
mental  laws. 

'■  The  (TLmstitiition  of  the  State  or  Union  is  not  the  source  of  these  nghta*  or 
the  other.4  tr*  which  we  huve  referred  you  j  they  existed  in  their  plenttude  before 
any  constitutions,  which  do  nf>t  create  but  prot^ict  and  .secure  them  agiiinat  any 
violation,  by  the  Legislatures  or  courts,  in  tnakiDg,  expounding,  or  admiuiBtering 
laws. 

'*  The  natnre  of  this  case,  its  history,  uid  the  conra«  of  the  ftrgument,  call  on 
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lowing  the  last  quotation  is  remarkable  as  the  developro«it 
of  that  peculiar  style  of  argument,  on  questions  of  this  cl&86» 
which  has  btsen  adopted  by  more  than  one  other  distinr 
gnished  judge*  since  it  was  originated  by  Chief  Ju&tice  Tilgh- 
man.     It  is  given  in  the  note  below. 

Independently  of  t!ie  erroneous  citation  of  the  two  cases 
^upon  which  the  earlier  part  of  the  argument  is  founded^  it  is 
doubtful  whether  Judge  Baldwin  did  not  intend  to  rest  the 
owner's  right  to  seize  and  remove  the  slave  upon  the  several 
law  of  Pennsylvania,  rather  than  on  the  provision  acting  as 
national  law  in  all  the  States. 

§  743.  In  the  case  of  Jack  v,  Martin  {IBM),  V2  Wendell, 
Chief  Justice  Nekon,  delivering  the  opinion  of  the  Supreme 
Court  of  New  York,  seeraB  to  have  regarded  the  provision  as 
taking  effect  directly  on  private  persons  in  the  first  instance, 
according  to  the  fourth  construction,  wliile  yet  also  maintaining 
tlie  second  or  the  third  construction  as  the  basis  of  the  power 
of  Congress.  Judge  Nelson  not  only  regarded  the  right  of 
aeizure,  allowed  by  the  statute  for  the  purpose  of  making  a 
claim,  as  a  right  existing  by  the  provision  itself,  but  ako  spoke 
of  the  right  of  seizure  and  removal  as  part  of  the  effect  of  the 
clause,  which,  in  bis  view,  carried  the  rights  of  the  owner  into 


un  to  doclaro  explicitlT  what  Is  tfie  efffct  of  a  eonstltutlonnl  protectioii  or  guwr- 
ftiitee  of  any  rii^lit^  or  the  iDJimetlon  of  any  duly*  The  twenty-eiJtth  spctioo  of 
the  bUl  of  rights  in  the  Ctmstitntion  of  IPenoaylvania  is  in  these  worda:  'To 
tuard  ng-iiinftt  tranaj^aaiona  of  the  hii^h  powers  we  hnvo  deleented,  we  dedait 
[wu,  the  pc?f>plfl  of  PennayWaDiA,]  that  everything  in  this  article  is  excepted  oat 
of  the  j^eneral  powers  of  Goveronjeut,  and  sliaU  forever  remain  LnvioUt^* 
A  liijgher  power  declares  this  Constitution,  fknd  the  laws  of  the  United  States 
whicD  sbali  be  made  in  pursuance  thereof,  shall  be  the  stiprerae  lows  of  the 
land,  aod  the  judges  in  every  State  shall  be  bound  thereby,  anythinjt^  in  the  Con- 
stitution or  laws  of  any  State  to  the  contrary  notwithstanding/  Const.  U»  H. 
Art*  6,  clause  2, 

"  An  amendment  of  the  Ctmstitution  is  of  still  hijjber  authority,  for  it  h»A 
the  effect  of  contmllini^  and  repealinif  the  expres.*<  provisions  of  the' Cons tittrtiou 
authorising  a  powt^r  to  be  exerdsi^d,"by  a  declanitiun  that  it  shall  not  be  am- 
stnied  to  give  such  power,     3  DalL  882. 

"  W©  hare  statiMl  tf>  yau  the  various  provisions  of  tbe  Constitution  of  tht 
United  States,  and  its  amendment.^,  as  well  as  that  of  this  State  ■  you  ae«  their 
authority  «nd  obi  ligation  to  be  supreme  over  any  law^  or  regulnticms  which  are 
^epu^T»ftnt  to  th^?Tn,  or  which  viobite,  infrini^e,  c>r  impnir  any  ri  jht  thereby  se- 
cured ;  the  concluhions  which  result  are  too  obvious  to  be  more  tlian  Ptat«d. 

"tlfiflc  wft«  tho  pr.>|>9rty  of  the  piaintitf.  who  hsai  a  ri^bt  to  posaest^  or  protect 
his  >;  a  he  had  a  rlsfht  to  seize  and  take  away  to  his  residenoe 

III  J^  '  force  was  necessary;  he  had  a  right  to  secare  ^*™ 

Ml'  i-i  iin,  i,v  mv  «ny  means  not  cruel  or  wantonly  scTere." 
m.  J.,  10  Peters',  646. 
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the  State  in  which  the  slave  had  fled.  On  page  311,  he  said : 
— "The  right  of  the  master  to  take  the  slave  without  a  war- 
rantj  according  to  the  provisions  of  the  etatute  of  1793,  wonld 
appear  to  follow  as  a  nece^ary  coriseqnence  from  the  un- 
doubted position  that  under  this  clause  of  the  Constitution  the 
right  and  title  of  the  owner  to  the  servnee  of  the  slave  is  as 
entire  and  perfect  within  the  jurisdiction  of  the  Stfkt^  to  ichich 
he  has  fled  as  it  was  in  the  onofrom  whicli  he  escaped.  Such 
seizure  would  be  at  the  peril  of  the  party;  and  if  a  freeman 
was  taken,  he  would  be  answerable  like  any  other  trespasser 
or  kidfjappcr,"  If  this  is  to  be  undei-stood  in  the  full  extent 
of  the  words  it  would  justify  the  owner,  not  only  in  the  seiz- 
ure, but  also  in  rcuioving  the  slave  without  making  any  appli- 
cation to  any  civil  authority  within  the  jurisdiction.  In  the 
instance  which  had  actually  come  before  the  court,  however, 
the  seizure  had  been  followed  by  the  claimant's  bringing  the 
slave  before  a  State  magistrate,  according  to  the  terms  of  the 
Act  of  Congress. 

In  maintaining  the  validity  and  exclusive  operation  of  the 
Act  of  Congress,  Judge  Nelson  alao  used  expressions  which 
may  support  the  second  consfcructiou,  but  which  harmonize 
best  with  that  adaptation  of  the  third  construction  which  at- 
tributes to  the  ,national  Govcrnmt?nt  a  duty  correlative  with 
the  claimant's  right.  On  page  319  of  the  report,  tlie  Cliicf 
Justice  said  v — '*  It  [the  provision]  implies  a  doubt  whether 
they  [the  States]  would j  in  the  exercise  of  unrestrained  power, 
regard  the  rights  of  the  owner  or  properly  protect  them  by 
local  legislation/    The  object  of  the  provision  being  thus  pal- 


*  So  on  pajre  3 1 1 ,  Judge  Nolaon  said: — *' The  idea  tlirit  the  frAmera  of  the 
Cona  tit  u  Hon  in  tended  to  leave  the  leglf^latlon  of  tlilH  subject  to  the  Statca,  when 
the  proviaion  it^e^il  obviotiflly  aprnug  out  of  their  fBtirs  <»f  partial  and  iinjuflt  leg- 
ialation  Uy  the  States  in  reapectto  it,  CJinnot  be  adniitted,"  It  la  admitted  on  all 
hands  that  if  this  provision  had  not  been  intrmluced  into  the  Constitution  the 
owner* f*  claiifn  to  a  delivopy  of  his  fugfitive  slave  would  have  depended  entirely 
upon  the  several  will  of  the  State  intfj  which  he  niij^ht  have  escuped.  Yet,  m 
these  places  the  jadge  speaks  of  the  owner*s  claim  us  n  leijal  rin^ht,  independently 
of  this  praviston^  or  as  one  which  the  State  would  have  been  under  a  lej^ftl  obliga- 
tion to  recot^nke.  The  jurists  of  the  alaveholdiog  Stjdcs  inaist  that  all  statea  are 
bound  by  comity  to  allow  tho  own<*r  to  recapture  the  fugitive  alavc.  Bat  that  is 
matter  of  opinion  as  to  what  ou^jht  to  bo  a  doctrine  of  iaternational  law.  It  !a 
nothing  to  the  purpose  here.  Any  man  may  hold  that  opinion  ;  but  a  judge 
being  of  that  opinion  haa  no  ground  for  declaring  thftt  the  claim,  as  against  «  non- 
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pable,  it  should  receive  a  const mction  that  will  operate  moe^ 
effectually  to  accomplish  the  enj  consistently  with  the  termg 
of  it.  Tliia,  we  may  reasonably  infer,  will  be  in  accordance 
with  the  intent  of  the  male  era,  and  will  regard  with  becoming 
respect  the  rights  of  those  especially  interested  in  its  execu- 
tion. Which  power,  then,  was  it  intended  should  be  charged 
with  the  duty  of  prescribing  the  mode  in  which  tlds  injauetion 
of  tlie  Constitution  should  be  carried  into  effect,  and  af  en- 
forcing its  execution — the  States  or  Congress?  It  is  very 
clear,  if  left  to  the  former,  the  great  purpose  of  the  provision 
might  be  defeated  in  spite  of  the  Constitution,  The  States 
might  omit  any  leglrilation  on  the  subject,  and  thereby  leave 
the  owner  without  any  known  means  by  which  to  assert  his 
rights.'^  And  on  page  320  : — "  I  am  eatisfied,  from  an  atten^ 
tive  penisal  of  the  provision,  that  a  fair  interpretation  of  the 
teniis  in  whicli  it  is  expressed  not  only  proliibits  the  States 
from  legislation  upon  the  question  involving  the  owner's  right 
to  this  speciesof  labor,  but  that  it  is  intended  to  give  Congress 
the  power  to  provide  the  delivering  up  of  the  slave*''  And  on 
page  321 : — ^"It  is  obvious  that  if  Congress  have  not  the  power 
to  prescribe  the  mode  and  manner  of  the  *  delivering  up,' 
and  thereby  provide  the  means  of  enforcing  the  execution  of 
the  rights  secured  by  this  provision,  its  solemn  guaranty  may 
bo  wholly  disregarded  in  defiamre  of  the  Government.  This 
power  seems  indispensable  to  enable  it  faithfully  to  discharge 
the  obligation  to  the  States  and  citizens  interested.  The  sub- 
ject itself,  as  well  from  its  nature  as  from  the  persons  alone 
interested  in  it,  seems  appropriately  to  belong  to  the  national 
Government ;  it  concerns  riglits  held  under  the  laws  to  be  en- 
forced within  the  jurisdiction  of  States  other  than  tliose  in 
which  tlie  citizens  generally  interested  in  tliem  residCj  and  on 
a  subject  too  well  known  deeply  to  affect  the  public  mind,  and 
in  respect  to  which  distinct  and  adverse  interests  and  views  1 
had  already  appeared  in  the  Union.     It  was  therefore  fit  and 

Blavcbolding  Stflt<?»  is  fourKlctl  nn  a  kfjal  right,  or  fur  mtiniatiji^  that,  In  the  mb- 
senre  of  any  provtalon  in  the  Conatitiition,  the  lesjislation  of  a  St/itt*  in  respect  to 
fugitiTe  sliivoH  within  its  borders  can  be  called  "  purtiiil  and  unju.-*C  vihvti  it  re-  , 
fuaea  to  recc>;jiii2e  the  claima  of  a  purBiiing  mrifltcr.     The  same  eoufuaion  of  i  * 
prevttUs  in  the  argumetifc  of  Jodgt^  Bfildwin,  abeadj  noted. 
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proper  that  the  whole  matter  shonld  be  placed  tinder  the  con- 
trol of  Congress,  where  the  rights  and  interests  of  the  differ- 
ent sections  of  the  country  liable  to  be  influenced  by  local  and 
peculiar  causes  would  be  regulated  and  enforced  with  an  im- 
partial regard  to  all." 

This  language  would  accord  best  with  the  opinion  that  the 
provision  is  not,  in  itself,  private  law  determining  rights  and 
obligations  of  private  persons  in  a  lej^l  relation,  but  that  some 
legislation  is  necessary  before  it  can  have  such  effecL 

Judge  Nelson  attributes  power  to  Congress  withdut  saying 
clearly  that  it  is  part  of  the  power  granted,  in  the  last  clatise 
of  the  eighth  section  of  the  first  Article,  "  to  carry  into  execu- 
tion "  a  power  vested  by  this  Constitution  in  the  Government 
of  the  United  States,  or  in  some  "  departnient  or  oflScer  there- 
of." He  makes  no  allusion  to  any  power  of  tlie  judiciary  in 
such  "case"  or  "controversy."  But  the  judge  plainly  indi- 
cates the  national  Government  as  the  person  upon  whom  the 
provision  imposes  an  obligation  correlative  to  the  claiinant's 
right.  He  observes  that  **  its  " — the  provision's — *'  solemn 
guaranty  may  be  wholly  disregarded"  (not  saying  by  whom) 
"  in  defiance  of  the  Government,"  meaning,  apparently,  the  na- 
tional Government,  and  says  that  power  in  Congress  ''  to  pre- 
scribe the  mode  and  manner  of  the  delivering  up,  and  thereby 
provide  the  means  of  enforcing  the  execution  of  the  rightg 
seeured  by  tliis  provision  "  ia  '*  indispensable  to  enable  it "  {i.e., 
the  Government)  faithfully  to  discharge  the  obligation  to  the 
States  *  and  citizens  interested."  He  further  says  that  '*  the 
subject  itself"  ^'sceras  appropriately  to  belong  to  the  national 
Government." 

Judge  Nelson  may,  on  the  whole,  be  taken  to  support  that 
adaptation  of  the  third  construction  under  which  the  provision 
creates  a  relation  of  right  and  obligation  between  the  claimant 
and  the  national  Government,  and  under  which  a  power  is  at- 
tributed to  the  integral  Government,  not  to  the  judiciary  de- 


'  Here  a^pijArs  the  idea  wbich  iJao  prcvatlfl  in  the  portion  of  Judge  B»Idwin*i 
opinion  which  lb  ^ven  in  the  note  anU,  p.  4-i-5,  that  the  State  firom  whicli  the 
fugitive  from  labor  escaped  is  a  party  having  a  riglit  under  this  piwvifiicMi. 
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partment,  which  maj  be  the  foundation  of  a  power  of  legUa- 
tion  in  Congreae.* 

§  744.  On  hearing  thi»  ca«e  before  the  Court  for  the  < 
tion  of  Errors,  the  judgment  of  the  Supreme  Court  was  t 
But  it  was  affirmed  solely  on  the  ground  that  the  plaintifT  bad 
by  his  pleaa  admitted  that  he  was  the  slave  of  the  defendant, 
and  had  escaped  from  her  service,  and  that  the  defendant  was  I 
therefore  entitled  to  judgment  in  her  favor,  and  the  court  ex- 
pressly declined  to  pass  upon  the  constitutionality  of  the  law 
of  Congresft  and  of  the  statute  of  the  State  under  which  the 
action  had  been  brought/  Opinions  were  delivered  on  tliis 
occasion  by  only  two  members  of  the  court,  Senator  Bishop 
and  the  Chancellor,  Walworth*  The  Senator  maintained  the 
legislation  of  Congress.'    He  held  that  it  was  a  carrying  into 

'On  p.  322,  Jad2«  Nelaon  sftjft: — '*The  abore  view  [meaning.  ApiMreoUj. 
Tiew  of  toe  power  of  Coogrew]  i»  in  strict  kccorduioe  witb  the  deoisions  of  Haa 
court  upon  the  cl&agc  in  questioii,  so  &r  m  it  hiA  ooow  imder  oaniidcr«ti<in,  md 
abo  with  tho«e  under  the  miaIo^uii  prortslon  respecting  f^gitiree  froni  ja  '  " 
mnd  refers  to  Glen  ir.  Hodgee,  9  John».  67,  in  which  one,  bowerer,  there  i 
ivpinioQ  AS  to  the  beeia  of  the  legislative  power  of  CoogresA.  Nor  doee  the  4 
tion  appear  ever  to  hare  been  disciiaaed  in  New  York,  in  any  ca«e  of  a  1 
from  jii«tioe^ 

*  14  Wendell.  S07  and  note.  For  thij  reasoo  the  opinions  of  the  Chancellor  and 
Senator  Biahop  are  here  placed  in  a  note  as  having  been  extm^udicid  ;  tht»ogh, 
if  the  court  waa  right  in  its  position,  it  would  seem  that  Judge  ^eiM>c  s  opinion  in 
the  court  below  waa,  Ukewiae^  eitra-jadiciaL  If  the  Coort  for  the  Correction  of 
Erron  meant  to  affirm  the  right  of  the  owner  to  a  deliverj  of  the  ^bive,  independ- 
ently^ of  the  law  of  Oongreaa  and  the  State  statute,  they  thereby  copstroed  the  1 
provision  to  operate  as  prirate  law,  and  so  supported  the  fourth  conatmdioii. 

*  His  Uingiiager  on  p.  51)  1  of  the  Report,  is : — "  In  arriving  at  a  coDclusion  updo 
these  points,  it  becomes  neceaaary  to  inqnirc  what  powers  have  been  confemd  ^ 
upon  CongTesa  by  the  CoDstitution ;  and,  if  upon  such  inquiry  it  be  foond  t' 
law  of  Congreaa  in  reference  to  fugitive  slaves  is  rccftgnixed  by  the  «e] 
implied  powers  of  the  Coustitutiou,  whether  the  Statu  law  must  yield  to 
of  Congreee."  After  quoting  the  conatitationaJ  provision,  Senator  Bishop 
"  The  tirst  Article,  section  eight,  and  last  clnuae  of  the  Constitntioo,  auto 
Congress  to  uiake  all  laws  which  shall  be  neceaaary  and  proper  for  carrying  int» 
execution  the  forecri)ing  powers  and  all  other  powers  vested  by  the  Constiltition  la 
the  Govt^rninctit  o?  the  United  States,  or  in  any  department  or  officer  thereof;, 
only  giving  to  Congress  certain  powers  there  enamerated,  but  giving  author) 
legiaLate  tijjon  an  infinite  variety  of  eubjecta  which  the  framers  of  the  C^nstit 
evidetitly  antieipated  would  arise  under  it  when  the  prnctical  operation  of  th^ 
Governruent  was  more  fully  and  completely  developed.  The  doctrine  laid  down 
by  the  Fudemliat  is,  that  the  Coniititution,  in  defining  the  power  of  Congreea.  eri- 
dently  specified  those  which  were  matters  of  kiimeiliate  and  general  interest,  leav- 
ing Congress  to  regulate  other  mattera  by  law,  aB  the  exigency  of  the  caee  might 
require.  Upon  the  authority  of  the  foregoing  clauses  of  the  Constitotioo.^ik 
gresfi  passed  a  law,**  dec.  It  'will  be  noticed  that  he  refers  to  the  FedenlUt  as 
attributing^  powers  of  legislation,  as  to  matters  not  specified,  to  Congrtutt  in  the 


WALWOBTH,   OH,,   IK  JACK  V,   KABTTN. 


451 


execution  of  a  power  vested  by  the  Constitution  in  the  Gtovern- 
ment  of  the  United  States,  or  in  eoine  department  or  officer 
thereof.  As  he  did  not  affirm  that  the  power  vested  was  a 
power  in  the  national  Go%'ennnent,  nor  eay  that  the  provision 
was  a  rule  acting  on  that  Government,  or  on  States  as  its  sub- 
jects, he  may  have  intended  a  power  vested  in  the  judiciary  to 
apply  a  rule  of  private  law  contained  in  this  provision,  and  so 
have  supported  the  fourth  conatruction.  His  language  neces- 
sarily indicates  an  adoption  of  either  the  third  or  the  fourth. 

The  Opinion  delivered  by  the  Chancellor  on  this  occasion 
has  been  generally  misunderstood.  He  did  not,  as  commouly 
misrepresented,  maintain  the  first  of  tlie  four  constructions, 
nor  view  the  provision  as  an  international  treaty  to  be  fulfilled 
only  by  the  several  political  action  of  the  States  into  which 
fugitives  might  escape.  He  did  not  deny  that  Congress  might 
legislate,  if  it  should  be  necessary  to  secure  to  the  owner  the 
right  guaranteed  by  the  Constitution.  His  doctrine  is,  that  the 
Act  of  Congress  could  not  prevent  a  trial  of  the  master's  right 
before  a  jury,  whenever  an  appeal  should  be  made  to  the  State 
judiciary  against  his  claim  to  the  person  of  an  alleged  fugitive. 
The  main  point  of  his  Opinion  was  his  assertion  of  concurrent 
State  jurisdiction,  and  particularly  of  the  validity  of  the  State 
law  under  which  the  case  had  arisen.  But  in  the  present  in- 
quiry it  is  only  necessary  to  refer  to  the  Chancellor's  opinion 
as  indicating  his  construction  of  the  provision/ 


first  LDStancQ ;  that  la  iudependtntly  of  the  exiBlence  of  some  power  in  the  uationiil 
Goreroment  or  aome  department  or  officer  thoreof.  It  would  have  been  better 
had  the  Senator  pointed  out  the  possago  in  the  FederidisL  in  whidi  he  hnd  diacov- 
ered  this  doctrine, 

'  14  WendeU,  626,  the  ChanccUor  said: — "I  have  looked  in  vain  among  the 
powers  delegated  to  Congresa  by  the  Constitution,  fur  any  general  authority  to 
that  body  to  tegialate  on  this  subject.  It  certainly  is  not  contained  in  any  ejcprcss 
^rimi  of  [D26]  power,  and  It  does  not  appear  to  be  embraced  in  the  general  ^rant 
of  incidental  powers  contained  in  the  iMt  elaufle  of  the  Constitution  relative  to  the 
powers  of  Congreai.  ConML,  Art,  I.*  §8.  sub,  17.  The  law  of  the  United  States 
respecting-  fugitives  from  juatiee  and  fugitive  alaves  1b  nut  a  law  to  carry  into 
effect  any  of  tnc  powers  expre»aly  granted  to  Congress  '  or  any  other  power  vested 
by  the  ConBtitution  in  the  Government  of  the  United  *State8,  or  any  department  or 
officer  there<jf.'  It  appearB  to  be  a  law  to  regtilnlo  the  exercise  of  the  rights  se- 
cnred  to  the  individual  States  or  the  inhabitants  thereof  by  the  second  jiection  of 
the  fourth  Article  of  the  Constitution  ;  which  section^  like  the  ninth  Beciion  of  the 
first  Article,  merely  imposes  a  restriction  and  a  doty  opon  other  States  and  indi- 
viduals  in  relation  to  such  rights,  but  venta  no  p&uw  m  the  federal  Government^  or 
any  department  or  officer  thereofj  except  the  judicial  power  of  deelaring  and  en- 


4it 


jkJCTBomnaM  es  tbe  cowOTMrtTKar^ 


It  win  be  wsea  from  the  pisiges  eilBd  fraon  Us  Opi&idB, ' 
Ibal  tbe  CbttMseikir  dendtf  iqipof^ 
regmrdiiig  the  ftmititm  m  f9(Mitiiimiig»  ndflpsodBnOf  of  i 
Sute  Of  natiaaal  legi&Iationy  the  i^mtitm  U  nnster  mad  i 
ia  the  Slato  tota  whiek  the  fiigidre  had  eMssped ;  0a 
Ae  ouuter  mighi  erea  ImwfiiUj^  saize  and  reniove  fats  dm 
firoin  tbe  Slate  in  whicb  be  Bboald  be  feoad ;  tho^  Itabk 
always  to  aeeoinit  to  tbe  State  lor  aadi  aetioD  bjr  abowing  Im 
title  before  ito  jodicial  tribmiab  under  Ae  formB  of  proeedme 
prescribed  hj  the  local  law.    But  the  nn»ter^6  cnEtodj^  on  sadt 


[  bj  1^  Coulitaiiaa.    JkmAdt  ni  Wk^nKtr.ll^t^mm^ 
1 190a  tbe  aiite  w«litiiia^  Mi  ivditette  omiM 
I  of  tile  Stale  oeenliTie.  le  ecttiaAlj  noft  *  kw  lo  earrw  tauf  iitfuj,  Ike 
V  of  llM  ITutod  eMM,  wliflli  p^MT  CMBOl  be  Mieil  m  8M1  ««M% 
'  tbe  pfia>¥ieiiwe  qf  UieCijaemwHun,—  lotMtiTe  dbimMd%UiPf  &■■  jie^ 
ticc^  could  Bot  be  «wTi«d  into  cfleci  viUioai  die  actiiel  IqriflBdoa  el  Gomeei  ok 
tbe  ealijetiKy  pflebape  a  power  ctf  fbderal  Icgiditfn 

Mi  no  eocb  power  eu  be  Infeired  frcRB  tbe  HHre  fcel  iMfttI 


nmy  be  more  oOBTenicnt  tbni  Ooogreei  eboold  exercbe  tbe  p9wvr^  tkaa  tbii  h 
iboidd  be  tterdeed  bj  tbe  aiile  IjBgiditBrei^    la  dieae  eMNs  of  ft^&gtw   ~ 
end  fagi^eiliroMJiieyee,  it  lenoi  certain  tbel  mj  by JefAw  wbteyer  Je 
enjt  or  wee  eooleagibitod  by  tbe  frniMn  of  tbe  Cooititvliav.    Tl>e  fraris 

jeiiiil«»  to  b»re  been  edopted  by  a  oaeabiMU  TKite  of  tbe  Oearcaciao.    A% 
tiae  tbe  enetenoe  of  fn^olaiiterT  eerritade,  or  tbe  rrbjian  of  BHflte'  a 
wee  known  and  reoognieed  bj  the  lawe  of  every  Stelieia  tbe  0nbnv«B 
cboeelfci^  ead  tbe  le^  r%fat  of  ree^tka  eadeied  ui  ell  ee  pert  «f  tbe 
or  eeBMnon  f  &i7 1  lew  of  Ae  wfade  eaairienicy.    On  tbe  otber  bead  Hm 
biw  writ  of  JUettne  rfptt^mndo,  for  tbe  porpoee  of  tiybic  tbe  rigbi  fl'tiM  m* 
tbe  tenicee  of  tbe  iUTe,  wee  well  known  to  tbe  lew  of  tae  eevenl  Slelta^  ei 
ia  ooneteot  nee  for  tbei  porpoee,  escepi  eo  fiw  ae  it  bed  beea  emneeded 
akore  emnmery  prooeedlng  oy  kmbeag  eomu,  or  by  locel  iegtektUoa.    TW 
of  ^  freoere  of  tbe  Cooetitiitiaa,  tberen>re,  wee  not  to  proride  e  »ew 
wbkb  tbe  leeeter  m%bl  be  eaebled  to  reoorer  tbe  eerrioee  of  tbe  ftyiiye  S 
twH  merdy  to  rertrein  tbe  eserdee  of  e  power  wbkb  lie  diele  Tr^deliime^if 
epectlrely,  wooJd  otberwSee  beve  poieceeed  to  deprive  tbe  nieiiiBi  of  aHb  ve- 

eadetlof  rt|^  of  reeeptloo.    riiilii  lliii  nirifljiiina  iif  II ■iiiaaliiiiiL  mea  elft 

oat  eny  legielellon  on  tbe  enlject,  the  rigbt  of  tbe  meeler  te  red 

sieve  ie  tmj  eeeered  »o  ee  to  give  bin}  *  velld  delm  in  dnmegee 

wiio  Snterfcree  witb  the  rigbt**  (citing  Glee  r.  Hodg^^  f  JohaeL  fi.  C^^  m 

eeaie  elfect).     And  on  tbe  eeme  pege : — "  Tbe  jodicUl  tnbunels  of  tb9  iueiiet<l<ia 

aietce  ere  bound  by  tiieir  oetbe  to  protect  the  Ruwter'^  constitnUoaal  rigbt  ef  fe- 

cKftiiom  eninet  eoy  improper  Icgisletion,  end  ae^inst  the  nneetboriaed  ade  ii  In* 

dividaeJe  oy  wbieb  sach  n^t  mnv  be  impaired :  nod  tbe  Sopreme  Coart  ef 

Uabed  Stalee,  ee  tlie  tribuxial  of  dernier  resort  on  encb  e  qoeetiaBi,  in 

MBple  poware  to  oofreet  any  erroDeooe  decisloa  wbicb  ndpit  be 

fi^  of  tbe  meeter.'*    And  oq  p,  6Sd:— "The  Oonetil 

liAirIng  eeeured  to  the  meeter  the  rigbi  of  reception,  it  is^  of 

Ibioe  to  tbe  preeent  euit  if  U  b  ednu&ed  on  the  record  thnt  tbe 

irke  or  labor  to  tbe  detedeet  bi  another  Stale,  and  liad  eecei 


SSdr—^The  Oonetitntiixi  of  tbe  Ualted" 


oonree,  a 


tade  without  retfereaeetotbe  validity  of  the  Act  of  Oongrcee,  orof  «ay 
Ifltnre  on  the  eabjeet**  J^^^m 
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seixure,  would  always  be  lawful,  eo  that  whoever  ehoiild  rescue 
Biich  slave  from  that  custody  would  do  it  at  the  risk  of  an  ac- 
tion by  Buch  master  for  damages/ 

§  745.  In  February  Term,  1836,  before  the  New  Jersey 
Superior  Court,  was  the  case,  The  State  v.  The  Sheriff  of  Bur- 
lingtoHj  otherwise  called  IlelmBley's  case,  which  has  already 
been  noted  in  connection  with  the  question  of  the  validity  of 
the  statute  of  the  State.* 

*  The  ChaacellOT's  doctnne  ^eema  to  hiiTe  been  ilto  thftt  of  the  Ccmjiuittec  on 
the  Judlriftry  of  the  Mftasachusett^  House  of  RepfesentfttlTes.  which,  in  1837,  re- 
ported  *'on  the  uxpediency  of  restoring  the  writ  nf  hominf  f^Uyiando^  or  of  pro- 
viding Borne  other  process  by  which  one  under  pertMinAl  restTaint  may  try  liis 
liberty  before  k  jary,"  See  Am.  Jurist,  toI  XVIl,,  p.  104.  The  bill  reported  by 
the  Committee  pnitsed  both  branches  of  the  Legf^lature  wlthowt  objcctioo-  Ibid, 
96.     See  note,  «»^«'jj'.  32> 

*  Ante,  p.  64.  The  portion  of  Chief  Juatice  Hornblower'a  Oplulon  which  benrs 
FOOFt   *'      *'  '  on  the  present  iTiquiry  is  aa  follows  : — 

I  clftui»e  of  the  fitli  Art.  of  the  Constitution  of  the  United  States,  it 
is  di  :.  .  -  iiatthe  Ctm&tilution  nnd  laws  of  the  United  States  *made  in  purim^ 
dti«  thfrfof  ehiiU  be  the  fltrPBKMK  law  of  the  land,  and  thiit  the  judges  In  every 
State  shalf  be  b^und  thereby,  *  nnything  in  the  Cons  tit  utli':>n  or  law?  of  any  State 
to  the  eontmry  notwithstanding^.*  If^  tlien,  Congreea  has  a  right  t^:i  leg;ialate  on 
thla  Bubject,  the  Act  of  Congress  must  prerail,  and  the  statute  of  New  Jersey  ii 
no  better  than  a  dead  letter.  They  cannot  both  be  the  ^rranjiE  lnw  of  the  land. 
and  constitute  the  rulfe  df  action  in  one  nnd  the  eiime  mutter  The  judgcfl  of  this 
State  ape  bound  by  the  Act  of  Conifress,  anythinj^  in  the  constitution  or  Uw  of 
thii  State  to  the  eontrnry  notwithstanding.  If  boib  arts  were  precisely  th<»  snme 
in  all  their  proTiisions  nnd  sanctiouB,  yet  n  proceeding  in  confomiity  therewith 
would  derive  all  its  authority  from  the  Act  of  Congress,  nnd  not  fmni  the  Inw  of 
tbis  State.  But  the  provisions  of  the  two  statutes  nre  very  dissimilar,  nnd  m 
the  ppoceedlngn  in  this  caae  profefls  to  be  in  pursuance  of  the  act  of  this  Stale,  it 
follows,  of  course, upon  the  auppcjsition  that  Congress  has  a  rigJil  to  legislate  in  the 
matter,  that  the  prisoner  has  been  unlawfully  connnltted,  and  outcht  to  be  dla^ 
charged  out  of  the  ciMtodv  of  the  Sheriff.  Upon  tliis  ground  1  might  refrnln  from 
all  further  discussion,  and^  render  my  judgment  at  once;  liut  then  I  should  be  un- 
derstood as  fully  admitting  the  right  of  C&ngreai  to  legislate  up<:»n  the  Hubject — an 
admission  I  am  by  no  means  prepared  to  make,  any  more  than  I  am  to  express  a 
contrary  opinion.  I  Intend  only  to  assign  the  reasons  why  I  do  not  at  once  admit 
the  fiupremscy  of  the  Act  of  Congress,  reserving  to  myself  the  right  of  forming 
and  expressing  n  final  decision  hereafter,  If  lu  tliis  or  in  any  other  case  such  de- 
cision shall  become  necessary. 

•'The  iHt  and  2d  aectiona*of  the  4th  Article  of  the  Constitution  of  the  United 
States  are  declarative  of  certjiin  international  principles  agreed  upoo  betweeu  the 
parties  to  that  instrument." 

Here  the  judge  cites  the  four  several  proviaions,  and  proceeds  to  say: — 
"  By  adopting  the  Constitution,  the  several  States  became  bound  to  carry  out 
in  practice  these  eevcral  conatitotiunal  principles;  but  whether  the  manner  of 
doing  80  is  to  be  regulated  by  State  legislatioo,  or  by  general  Acts  of  Congreaa, 
is  the  question.  The  framers'of  the  Constitution  thought  proper  (nnd  it  is  to  be 
supposed  that  they  did  so  for  aome  sufficient  reason)  to  arrange  the  four  particu- 
hirs,  above  mentioned,  under  two  diatinct  eectiona.  By  the  nrt^t  it  is  provided 
that  full  faith  and  credit  shall  be  given  In  each  State  to  tlie  public  acts,  records, 
tkc.,  of  every  other  State.  But  it  does  not  stop  here;  if  it  did,  this  provision 
would  stand  in  the  aaxue  category  with  ihtme  contained  in  the  nest  sec^Bi  and 
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Altliough  in  this  eiue  the  constitntionalltT  of  the  Ad  of 
Congress  was  net  before  the  court,  yet  it  was  hardh-  pooible 
to  determine  the  legality  of  the  cnstodv  claimed  in  that  caae 
without  reference  to  the  effect  of  the  proyision  in  the  Coosti- 
tntion.     As  an  authority  on  this  qncetion  of  eonslmctioii, 

there 
bila 

aier«o'£ 

mentioned,  but  vntAotti  uiA«siiig  to  tbexn,  or  to  either  of  tb«CD,  the  r%ht  of  I 
lAtion  by  the  generwl  GcrremiDent  Henee,  there  seems  to  vise  &  fiur  mrgm 
that  the  franiert  of  the  Conftitcttioo  had  no  ideft  thst  the  tamfABitMimmmit>  of  Iteee 
eeTerftl  u]t«rti«tiofiAl  itipiilmtioiii  would  confer  on  Coogrew  wmj  WgulatfT*  jmwm* 
ooncerning  Ihem ;  but  m  thej  dedsiied  to  subject  the  first  pectirakr  to  tLt  00^ 
tro!  end  rernktioa  of  the  gi^ersl  (loTenimeDt,  they  arraiifod  it  1  ' 
section,  mod  in  express  terms  annexed  to  it  the  piwer  of  Isg^ 
threw  the  other  three  stipuUticms  together  in  another  sactioB  of  tks  I 
without  ssjing  aajthing  more,  becsose  no  snch  pow^r  wst  intended  to  1 
to  Coiigrese  rei^pectin^  them.  A  dilFerent  oonstraction  wonld  cxpooe  ikm  i 
of  the  Conatitutloa  to  the  disrge  of  encumbering  it  with  s  nswlons  pwwiihMg 
worse,  indeed,  than  uaetess,  be<^iose,  if  doiplj  writing  down  amd  ndoplini 
teversl  conireiitioQnl  principles  comprehendea  in  the  seoood  section  cnrnod  1 
with  them  n  ri^t  in  the  general  Government  to  provide  by  K»w  for  the  m 
in  which  they  shoold  be  executed,  the  express  gnnt  of  sneh  a  power  in  thopps- 
ceding  B^ctio'n  was  not  only  useless,  but  cafcolatea  to  crests  n  donbl  and  ttDeettaSi^ 
ns  to  the  right  of  the  Congress  to  Iq^slate  on  matters  oonlained  ia  the  seooM 
section.  For  if  the  power  of  le^pslation  \b  impliedly  annexed  to  the  siiEipU  iti^ 
Lsliona  of  the  2d  section,  it  is  difficult  to  pereeiTe  why  the  same  impHcatiOD  wotM 
■ot  have  arisen  upon  the  simple  declaration  that  tull  faith  and  credit  sbonid  he 
grren  to  the  public  mcU  of  one  State,  in  the  courts  of  every  other  State,  nni  tkt 
Gonntitation  has,  in  express  terms,  ^treo  the  right  of  leglsktion  to  Congress  hi 
reference  to  one  of  the  four  oooTeational  items  above  meniiooed,  and  reoHinad 
sHoit  In  respect  to  the  others,  is,  fro  my  mind,  a  strong  ftrgnment  that  ao  mmk 
power  WAS  intended  to  be  given  in  ooonectioa  with  them, 

"  Agsin :  Are  there  not  sound  political  as  well  as  judicial  reasona  te  grant' 
ing  to  Congress  the  power  of  legialation  in  the  one  case,  and  withl»olding  It  m  the 
others  t  No  one  State  could  prescribe  the  maimer  in  which  its  own  pSilie  adik 
reoorda,  and  judicial  proceedings  shoold  be  ptroved  in  the  courts  of  another  StatfL 
Hie  role  of  evidence  b  kx  loci^  and  every  court  might  have  required  a  diflmnt 
mode  of  proof.  This  would  have  been  very  inoonvanienl  It  was  deoirahle, 
therefore,  that  there  sh^juld  be  one  uniform  rule  throngbout  the  country  on  that 
sntject  Hut  the  manner  and  form  in  which  public  acts  and  reoorda  ahoold  be  «x* 
emplified  was  a  matter  about  which  Congress  may  safely  I^gislale  witbocil  <S»- 
oomposing  the  pride  and  complacency  of  State  sovereignty,  and  wtthoat  tba  dan* 
ger  of  coming;  into  conflict  with  State  institutions  and  local  jnrispmdenoe.  9oi 
so  in  respect  t<j  the  other  ntipaUtioni.  Lc^slation  by  Congreas,  regnlatiw  lbs 
manner  in  which  q  citizen  of  one  State  should  be  secured  and  protected  in  t£e  en* 
joymcnt  of  hia  citizenship  in  another,  would  cover  a  broad  field,  and  lead  to  the 
most  unhappy  results.  So,  too,  general  Acts  of  Congresa,  preecribing  bj  what 
persons  or  omcere,  with  or  without  process,  refugees  from  Jostioe.  or  pereeaa 
eicaping  from  labor  may  he  seized  or  arrested  in  one  State,  and  foreiblv  c^ 
into  another,  can  h&rdly  fail  tcj  bnitg  the  general  Government  into  conmot  1 
the  State  authorities,  and  the  prejudices  of  local  oommunitiefl.  Such,  to  eoa 
tent,  has  been  the  case  in  this  and  other  States.  A  constructive  power  of  L^ 
lation  in  Congress  is  not  a  favorite  doctrine  of  the  present  day,  Bj  a  larg«  1 
tion  of  the  country^  the  right  of  Congress  to  legislate  on  the  subject  of  slavery  at 


PBTEB,   OZ.   LEWIS  UASnif's  CASE. 


455 


I 


Chief  Ju6tice  Homblower's  Opinion  is  not  altogether  extra- 
jadicial.  That  portion  of  the  Opinion  in  which  his  constrtic- 
tion  is  set  forth ^  ig  given  in  the  note.  It  will  be  seen  tliat  lie 
maintains  the  first  of  the  construct  ions  hereinbefore  enumer- 
ated. 

§  746.  In  the  matter  of  Peter,  alJa^  Lewis  Martin,  about  the 
year  183T,  2  Paine's  C.  C.  R.  348,  Judge  Tljompson  saidj  ib.  354 ; 
— ^*  Ent  it  is  said  that  Congress  has  no  power  to  legislate  at  all 
npon  this  subject,  there  being  no  express  delegation  of  such 
power  in  the  Constitution.  The  j^rovision  is,''  &c.  ''This 
provision  contains  a  prohibition  to  the  States  to  pass  any  law 
diBcharging  the  persons  escaping  from  the  labor  or  service 
which  he  owes  to  another ;  and  all  such  laws  w^ould  be  null 
and  void,  and  no  positive  legislation  might  be  necessary  on 
the  subject.     But  to  secure  the  benefit  of  the  latter  part  of  the 

jiU,  eyen  in  the  Dintrict  and  Tferritories  over  which  it  has  exclusive  juriediction,!* 
denied,  and  swrflj,  by  such,  it  will  not  be  insisted  that  i'oo^eRa  has  a  construc- 
tive right  to  preflcribe  the  nmimer  in  which  persons  rt^Rifiitig  in  the  free  Btut^^ci 
shall  be  arretted,  impriauned,  delivered  up^  and  transferred  from  one  State  to 
another,  elmply  bccAnse  they  are  clairaod  as  ftlnves. 

'*  in  short,  if  the  power  of  logiftlfltit>ii  ijjn>n  this  subject  is  not  given  to  Con- 
fffesfl  in  tbe  2d  section  of  the  4tb  Article  of  Uie  Conatitation,  it  cannot,  I  tlunk,  be 
fonnd  In  tbut  iuetrument.  Tlie  last  clau&e  of  the  8th  eectiou  fif  the  l^t  Article 
fi;ives  to  Congref^  a  right  to  make  all  laws  which  ih&U  bo  necesaary  and  proper 
^r  carrying  into  execution  all  tbt?  potttr*  veated  by  the  Constitution  m  the 
Government  of  the  United  Btates,  or  in  any  department  or  office  thereof.  But  the 
provisions  of  the  *M  sectioo  of  the  4th  Article  of  the  Constitution  covers  no  grant 
to,  confides  no  trust,  and  vests  no  powers  in  the  Government  of  the  United  States, 
The  language  of  the  whole  office  of  that  section  Is  to  establish  certain  princijples 
and  rulca  of  at'tion  by  which  the  contracting  parties  are  to  be  governed  in  certain 
specified  civeea.  The  Btipulatirin^  respecting  the  rijirhta  of  citizenship,  and  the  de- 
livery of  persons  fleeing  from  justice,  or  escaping  from  bondage,  are  not  grants  of 
power  to  the  general  GovernDient,  to  be  executed  by  it,  in  derogation  of  StAte 
authority  ;  but  they  are  in  the  imture  of  treaty  stipulatione,  resting,  for  their  ful- 
Atlment.  upon  the  enlightened  pntriotisro  and  goo*l  faith  of  the  several  States. 

*'  The  argument  in  favor  of  Congressional  legialatioo,  founiled  on  the  syggee- 
tiOD  that  some  of  the  Statea  might  refuse  a  eanTpliance  with  these  constitutional 
provisions,  or  neglect  to  pass  any  laws  to  carry  them  int<i  effect,  is  entitled  to  no 
weight.  Sucli  refusal  would  miuount  to  a  violation  of  the  natloual  compact,  and  is 
not  to  be  presumed  or  anticipated.  The  same  argument  carried  out  in  its  results 
would  invest,  the  general  Government  with  almost  imlimited  power,  and  esictend 
Its  constructive  rights  f»r  beyond  anything  that  has  ever  been  contended  for. 
The  American  people  would  not  long  submit  to  a  course  of  legislation  by  Congress 
founded  on  no  better  authority  than  the  unjust  asswrnption  that  the  States,  if  left 
to  themselves,  would  not  in  good  faith  carry  into  effect  the  provisions  of  the 
Constitution, 

*'  But,  as  I  have  said  before,  It  la  not  my  intention  to  eitpres^  any  definite  opinion 
on  the  validity  of  the  Act  of  Congrese,  nor  is  it  necewary  to  do  in  this  case,  as  the 
proceeding  in  qneetiou  has  not  been  in  conformity  with  the  provisions  of  thia  Act* 
but  in  pnTsnance  witli  the  law  of  this  State.*' 
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provUian,  some  legiglation  on  the  subject  either  bj  Oongtem 
or  bj  the  States  is  indispensable.  It  declares  that  the  ptf^ 
edcapijig  shall  be  delivered  up  to  the  party  to  whom  he  owm 
labor  and  service ;  but  the  mode  and  manner  in  which  this  as 
to  be  done  and  enforced  must  be  provided  for  by  law ;  the 
Ck)nstitution  makes  no  provision  on  that  subject,  and  it  cannot 
be  prosamed  that  it  was  intended  to  leave  this  to  State  l^pfila- 
tion.  There  is  no  express  injunction  upon  the  States  lo  f9M 
any  laws  on  the  subject,  and  unless  they  choose  to  do  it,  tlie 
great  benefit  intended  to  be  secured  to  slaveholders  would  be 
entirely  defeated.  We  know,  hiatorically,  that  this  was  a  snb^ 
ject  that  created  great  difficulty  in  theibrmation  of  the  Cooalita- 
tion,  and  that  it  resulted  in  a  compromise  not  entirely  mirisftiO' 
tory  to  a  portion  of  the  United  States.  But  whatever  our 
private  opinions  on  the  subject  of  slavery  may  be,  we  are 
bound  in  good  faith  to  carry  into  execution  the  constitutiODal 
provisions  in  relation  to  it ;  and  it  would  be  an  extraTagant 
construction  of  tliis  provision  in  the  Constitution  to  suppose  it 
to  be  left  discretionary  in  the  States  to  comply  with  it  or  not, 
as  they  should  think  proper."  * 

§  747,  Tlic  well-known  case  of  Prigg  t?.  The  Common* 
wealth  of  Pennsylvania  (1842),  16  Peters,  639,  commonly 
called  Prigg's  case,  is  the  leading  authority  on  the  constnie- 
tion  of  this  clause,  and  the  basis  of  the  power  of  Congress. 
The  point  actually  before  the  Court  was,  whether  the  law  of 
Pennsylvania,  of  the  26th  of  March,  1826,  sec.  1,  was  in  vio- 
lation of  the  Constitution  of  the  United  States,  and,  on  tha 
whole,  it  would  appear  that  the  Court  decided  that  the  Slate 
law  was  unconstitutional  without  reference  to  the  law  of  CcWi- 
gress,  and  simply  witli  reference  to  the  existence  of  the  constitu- 
tional provision/    If  the  Court  were  right  in  taking  this  posi- , 


'  The  ca©e.  DiJton  if.  AUcnder,  m  the  Supreme  Court  of  Xew  York,  Aorai^ 
18S7,  18  WendeU,  678,  prejtenl^  a  question  of  practice.  NojudgmeDt  inToWmg* 
decision  oq  the  validity  of  the  Iaw  of  Congress  or  the  State  Uw  KppeArs  to  liaTV 
been  pronounced.  I 

•  In  8  Wi!*c.  115,  Smith,  J.,  eotnnientin^  on  this  caee,  snid : — "  The  mijoHty  of  1 
the  Court  decided  that  Ihi^  danee  gave*  the  owner  of  a  fiogitive  slave  tbe  right  to  i 
ieise  him  in  any  Stiite  of  the  Union,  without  proeesi,  and  take  him  back  to  tha 
8tate  from  which  he  escaped,  and  that  the  law  of  FennBylvania  whicli  interfered 
with  aueh  right  wjis  repnjjnant  to  the  clause  itself,  and  thert- fore  void.     This  w» 
the  point  in  judgment,    This  was  the  legal  scope  of  the  deciBion,  and  do  more.** 
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tion,  the  queBtion  of  the  constitutionality  of  the  law  of  Con- 
gress could  not,  properly,  be  before  the  Court.  But  the 
co-ordinate  question  of  the  proper  construction  of  the  clause 
was  necessarily  passed  upon.  The  questions  considered  by  the 
Court  were : — Has  the  owner,  under  the  provision  itself  and 
irreapectively  of  the  Act  of  Congress,  an  mdefeaeible  right  to 
seize  his  fugitive  slave  and  remove  him  from  the  State  ? — Has 
the  State  any  power  to  interfere  with  the  owner  in  the  exer- 
cise of  that  right,  or  any  other  power  in  reference  to  the  right 
of  such  master  and  the  obligation  of  the  fugitive  I — Has  Con- 
gress power  to  legislate  in  respect  to  such  right  and  obligationl 
— May  the  State  magistrates  mentioned  in  the  Act  of  1793  per- 
form the  functions  in  that  Act  designated  ?  * 

Although  this  is  not  the  proper  place  in  this  treatise  for 
considering  all  these  questions^  yet  they  are  so  intimately  con- 
nected with  the  questions  which  in  this  chapter  are  to  be  ex- 
amined, that  the  Opinion  of  iJie  Cmirt  is  given  here  in  full, 
from  16  Peters,  COS,  as  delivered  by  Mn  Justice  Story. 

§  748.  **  This  is  a  writ  of  error  to  the  Supreme  Court  of  Penn- 
sylvania, brought  under  the  25t]i  section  of  the  judiciary  act  of 
1789,  ch.  20,  for  the  purpose  of  revising  the  judgment  of  that 
Court,  in  a  case  involving  the  construction  of  tlie  Constitution 
and  laws  of  the  United  States. 

"  The  facts  are  briefly  these :  Tlie  plaintiff  in  error  was  in- 
dicted, in  the  Court  of  Oyer  and  Terudner  for  York  county, 
for  having,  with  force  and  violence,  taken  and  carried  away 
from  that  county,  to  the  State  of  Maryland,  a  certain  negro 

'  Mr,  Johnson,  Attorney-General  iind  of  Couiwt^l  for  PenaBylvftiila  (16  Peteri*! 
ki%l)  ataU*d  the  three  points  Arisriiij^  in  tbe  CAAe,  t^  follows: — 

"1.  1b  the  power  of  prescribing  tlie  mmie  of  ddivcring  up  fngitiveafrom  eerr- 
ice  or  iubor  wider  the  2d  section  of  the  4th  Article  of  the  Gonstitutiozi  exdu- 
iively  vested  in  the  national  Government  ? 

"2.  If  it  is  not,  is  it  concurrently  vested  in  the  St  Ate  and  genera]  Govem- 
meiits,  to  be  exereised  on  particulftr  terms  ?  or  Is  it  solely  Tested  in  the  State 
Govenmieiits  ? 

"  3.  Have  the  States  the  right  to  inflict  penalties,  as  in  cases  of  crimes,  upon 
thoee  who  seiie  and  remove  fugitive  slaves  out  of  their  territory  without 
pursaing  the  mode  prc'^  ""'  *  -.:*!.-  ly  ij^^  j^^.^  ^f  Congress  of  1783,  or  by  iicta 
pagaed  on  the  some  an)  \  c^  themselves?'*     He  then  says :^ — ''The 

la«t  of  these  three  quest;  i  material  in  the  present  cnse  ;  perhaps  it 

is  the  only  real  question  in  this  case,  upon  which  the  Court  is  imperatively  called 
to  pronounce  its  judgment/'  Ajid  the  same  pofiition  is  supported  with  great  force, 
ib,  601,  Ac. 
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wemaii,  named  Mmrgmt  Mofgrnn,  with  a  dea^  mud  iBtetitioB 
of  sentng  and  diipoginfr  of,  and  keeping  her  u  %  dm^e  or  Mr- 
▼amt  for  life,  eontnoy  to  &  statnte  of  PennsTlTania,  pinnfil  om. 
the  20th  of  March,  1628.  That  statute  in  the  first  ffictkio,  in 
gnbstance,  proridea,  that  if  anj  person  or  penona  aliall,  frm 
and  after  the  jpaaring  of  the  act,  hj  force  and  rioleoee  tafca 
and  carry  away,  or  eanee  to  he  taken  and  carried  awaj,  and 


shall  br  frand  or  falae  pretence  fiedQee,  or  cause  to  be 
duoed^  or  shall  attempt  to  take,  carry  awajr^  or  seduce  any 
negro  or  mulatto  from  any  part  of  that  comnionwealtliy  with  a 
design  and  intention  of  selling  and  disposing  of,  or  eaosiiig  to 
be  sold,  or  of  keeping  and  detaining,  or  of  causing  Ui  he  kepi 
and  detained,  such  negro  or  mulatto  aa  a  elare  or  eerrant  tot 
life,  or  for  any  term  whatsoever;  erery  audi  person  or  pcr- 
eons,  hid  or  their  aiders  or  abettors,  shaD,  on  conviction  thereol^ 
be  deemed  guilty  of  a  felony,  and  shall  forfeit  and  pay  a  asm 
not  less  than  five  hundred,  nor  more  than  one  thousand  dol- 
lars ;  and  moreover,  shall  be  sentenced  to  undergo  a  servitude 
for  any  term  or  terms  of  years,  not  less  than  seven  years  nor 
exceeding  twenty H>ne  years ;  and  shall  be  confined  and  kept  to 
hard  labor,  &c.  There  are  many  other  provisions  in  the  stat- 
ute which  is  recited  at  large  in  the  record,  but  to  which  it  i§ 
in  our  view  unnecessary  to  advert  upon  the  present  occasion. 
'^  The  plaintiff  in  error  pleaded  not  guilty  to  the  indictment; 
and  at  the  trial  the  jury  found  a  special  verdict,  which,  in  sub- 
stance, states,  that  the  negro  woman,  Margaret  Morgan,  was  a 
slave  for  life,  and  held  to  labor  and  service  under  and  accord- 
ing  to  the  [609]  laws  of  Maryland,  to  a  certain  Margaret  Asit- 
more,  a  citizen  of  Maryland  ;  that  the  slave  escaped  and  Ited 
from  Maryland  into  Pennsylvania  in  1832;  that  the  plaintiff 
in  error  being  legally  conetituted  the  agent  and  attorney  of  the 
said  Margaret  Ash  more,  in  1837,  caused  the  said  negro  woman 
to  be  taken  and  apprehended  as  a  fugitive  from  labor,  by  a 
State  constable,  under  a  warrant  from  a  Pennsylvania  magis- 
trate ;  that  the  said  negro  woman  was  thereupon  brought  be- 
fore the  said  magistrate,  who  refused  to  take  further  cogni- 
zance of  the  case ;  and  therenpon  the  plaintiff  in  error  did  re- 
move, take,  and  carry  away  the  Baid  negro  woman  and  her 
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children  out  of  Pennsylvania  into  Maryland,  and  did  deliver 
tlie  said  negro  woman  and  lier  cbildren  into  the  custody  and 
possession  of  the  said  Margaret  Asbmore.  Tlie  special  verdict 
further  finds,  that  one  of  the  children  was  born  in  Pennsyl- 
vania, more  than  a  year  after  the  said  negro  woman  had  fled 
and  escaped  from  Maryland. 

"  Upon  this  special  verdict,  the  Conrt  of  Oyer  and  Termi- 
ner of  York  coonty  adjudged  that  the  plaintiff  in  error  was 
gwiUy  of  the  offence  charged  in  the  indictment.  A  writ  of 
error  was  brought  from  that  judgment  to  the  Supreme  Court 
of  Pennsylvania,  where  the  judgment  was,  pro  forma,  affirmed. 
From  this  latter  judgment,  the  present  writ  of  error  has  been 
brought  to  tliis  Court. 

''Before  proceeding  to  discuss  the  very  important  and  in- 
teresting questions  involved  in  this  record,  it  is  fit  to  say,  that 
the  cause  has  been  conducted  in  the  Court  below  and  has 
been  brought  here,  by  the  co-operation  and  sauetion  both  of 
the  State  of  Maryland  and  the  State  of  Pennsylvania,  in  the 
most  friendly  and  courteous  spirit,  with  a  view  to  have  those 
questions  finally  disposed  of  by  the  adjudication  of  this  Coui*t ; 
so  that  the  agitations  on  this  subject  in  bot!i  States,  which 
have  had  a  tendency  to  interrupt  the  harmony  Ijetween  tlieni, 
may  subside,  and  the  conflict  of  opinion  be  jmt  at  rest.  It 
should  also  be  added,  that  the  statute  of  Pennsylvania  of  1826 
was  (as  has  been  suggested  at  the  bar)  passed  with  a  view  of 
meeting  the  supposed  wishes  of  Maryland  on  the  subject  of 
fugitive  slaves  ;  and  that,  although  it  has  failed  to  produce  the 
good  effects  intended  in  the  practical  construction,  the  result 
was  unforeseen  and  undesigned.* 

*  3  WiR.  112,  Judge  Smith,  rn  BootVa  ciiae.  says: — "In  the  first  pkee,  it 
should  bo  obiierved  tbut  the  decieifm  of  the  Cft«e  [Prljg^'fl  cftse]  by  the  State  Su- 
preme Court  wtiB  pro  forma  merely.  The  respotiaSbiuty  of  decidiuET  upon  the 
rnattpr  by  the  lattor  court  was  uToided,  If  my  memory  sen^ea  me,  mconformity 
with  a  special  act  of  the  legielatun*  of  that  State,  and  by  common  consent  the 
United  States  Supreme  Court  waa  chnrgcd  tht^rewitb.  The  question  of  juriedic- 
tion  wae  not  rnbed  at  all.  Joriadietion  was  a^iAumed  and  the  case  proceeded,  In 
order  to  put  to  rest  certain  Toxed  and  igitatinr  queatioDB ;  with  wbnt  fiuceeSB 
time  and  experience  have  unfortunately  shown.  If  that  court  had  no  jurisdiction, 
that  faet  alone  would  atrip  Its  decision  of  all  claim  to  authoritT.  However  pa- 
triotic  the  motives  which  induced  the  one  court  to  concede,  timl  the  other  to  aa- 
Bume  jurjB diction,  it  m  not  improper  perhaps  to  remark  that  one  State  has  not  the 
ri^ht  to  make  a  mere  pro/onna  deciaton  upon  a  given  eubject  matter^  for  the  pvf- 
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'  1.  The  qaeetioD  arigfaig  in  tbe  CMe,  as  U>  the  <  

I  ality  of  the  statute  of  Pennsylvania,  has  been  most  daboratdjr 
I  Argued  at  [610]  the  bar,  Tlie  counsel  for  the  platntiff  in  error 
liave  contended  that  tlie  statute  of  Pennsylvania  is  uneonstl- 
j  National ;  first,  because  Congress  has  the  exclosive  power  of 
legislation  upon  the  subject-matter  under  the  Constitution  of 
the  United  States^  and  under  the  act  of  the  12th  of  February, 
1793,  ch.  51  (7),  which  was  passed  in  pursuance  thereof;  sec^ 
ondly,  that  if  this  power  is  not  exclusive  in  Congress,  still  the 
concurrent  power  of  the  State  legiislatures  is  suspended  by  the 
actual  exercise  of  the  power  by  Congress;  and  thii*dly,  that  if 
not  suspended,  still  tbe  statute  of  Pennsylvania,  in  all  ita  pill- 
visions  applicable  to  this  case,  is  in  direct  ooIliai<Mi  with  tbt 
ftet  of  Congress,  and  therefore  is  unconstitutional  and  void. 
The  counsel  fur  Pennsylvania  maintain  the  negative  of  all  them 
points. 

^'  Few  questions  which  have  ever  come  before  this  Conit 
involve  more  delicate  and  important  considerations ;  and  few 
niK>n  which  the  public  at  large  may  be  presumed  to  feel  a 
more  profound  and  pervading  interest.  We  have  accordingly 
given  them  our  most  deliberate  examination  ;  and  it  has  be- 
come my  duty  to  state  the  result  to  which  we  have  arrived,  and 
the  reasoning  by  which  it  is  supported. 

**  Before,  however,  we  proceed  to  the  points  more  immedi* 
ately  before  us,  it  may  be  well — in  order  to  clear  the  case  of 
difficulty — to  say,  that  in  the  exposition  of  this  part  of  the 
Constitution,  we  shall  limit  ourselves  to  those  considerations 
which  appropriately  and  exclusively  belong  to  it,  without  lay- 
ing duwn  any^rules  of  interpretation  of  a  more  general  nature. 
It  will,  indeed^  probably,  be  found,  when  we  look  to  the  char- 
acter of  the  Constitution  itself,  the  objects  which  it  aeeka  tO 
attain,  the  powers  which  it  confers,  the  duties  which  it  enjoiney 
and  the  rights  which  it  secures,  as  well  as  the  known  historical 

poaeof  eonferring  jurisdiction  upon  the  t'^upreme  Cotiri  of  the  United  St«lQB.  sad 
by  iuch  process  to  bSnd  every  other  Stiite,  If  one  SUte  rboosei  TolttntAinly  to  re^ 
linqulsb  its  own  sovereii^ty.  it  by  no  nieMiB  IbllowB  thAl  ih9  oilier  St4it«#  hjiTe 
iht?reby  relinqubhi^d  UiHre.  If  the  content  of  PennsylvftnU miJtf  glTe  J«rMk^ 
tioQ  Id  that  case,  hers  wiui  not  the  confteni  of  nXL  If  there  warn  ao  Jiiri»iiiciid(i, 
the  drntioa  is  withovit  legal  effect  for  «ny  purpote." 
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fact  that  many  of  its  provieionB  were  matters  of  compromise 
of  opposing  interests  and  opinions;  that  no  uniform  rule  of  in- 
terpretation can  be  applied  to  it  which  may  not  allow,  even  if 
it;  does  not  positively  demand,  many  modifications  in  its  actual 
application  to  particular  clauses.  And,  perhaps,  the  safest 
rule  of  interpretation  after  all  will  be  found  to  be  to  look  to 
the  nature  and  objects  of  the  particular  powers,  duties,  and 
rights,  with  all  the  lights  and  aids  of  contemporary  history ; 
and  to  give  to  the  words  of  each  just  such  operation  [Oil]  and 
force,  consistent  with  their  legitimate  meaning,  as  may  fairly 
secure  and  attain  the  ends  proposed/ 

**Tliere  are  two  clauses  in  the  Constitution  upon  the  subject 
of  fugitives,  which  stand  in  juxtaposition  with  each  other,  and 
have  been  thought  mutually  to  illustrate  each  other.  They 
are  both  contained  in  the  second  section  of  the  fourth  article, 
and  are  in  the  following  words,"  &c.,  giving  the  words  of  the 
two  provisions.     Judge  Story  then  says:— 

'*The  last  clause  is  that,  the  true  interpretation  whereof  is 
directly  in  judgment  before  us.  Hiatorically,  it  is  well  known, 
that  the  object  of  this  clause  was  to  secure  to  the  citizens  of 
the  elaveholding  States  the  complete  right  and  title  of  owner- 
ship in  their  slaves,  as  property,  in  every  State  in  the  Union 
into  which  they  might  escape  from  the  State  where  they  were 
held  in  servitude.  The  full  recognition  of  this  right  and  title 
was  indispensable  to  the  security  of  this  species  of  property  in 
all  the  slaveholding  States;  and,  indeed,  was  so  vital  to  the 
preservation  of  their  domestic  interests  and  institutions,  that 
it  cannot  be  doubted  that  it  constituted  a  fundamental  article, 
without  the  adoption  of  which  the  Union  could  not  have  been 
formed.  Its  true  design  was  to  guard  against  the  doctrines 
and  principles  prevalent  in  the  non-slaveholding  States,  by 


»  This  paragraph  (containing-  a  pneral  canon  of  eonatltotional  iDterpr«tatlofi 
romarkAble  for  flexibility  In  applieaUon,  if  not,  rather,  chiurgeable  with  TaguG- 
dma)  waa  afterwards  introduced  aniong^  the  mloa  for  Biich  interprt'tation  given  in 
iha  aeooiid  edttioo  of  Story's  Comiti*  (g  405,  a.)  Ita  in»ertioD  may  eugge^it  the 
C9CliteiiC6  of  a  doubt  In  the  mind  of  the  editor  whether  the  nilea  given  by  the 
com^^un4^lior An  the  first  edition  were  hroad  enough  to  include  thQjudoe'n  practical 
laterpretatioB  in  Prigg'd  caae,  See  Judge  Sallies  obeervationa  on  tAis  paasag«, 
6  OMo,  Ji70. 
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preventing  them  from  intermeddling  with,  or  obstractiog, 
abolishing  the  righta  of  tlie  owners  of  slavea/ 

**  By  the  general  law  of  nations,  no  nation  ifi  boand  to 
cognize  the  state  of  slavery,  as  to  foreign  slaves  found  widilf 
its  territorial  dominions,  when  it  is  in  opposition  to  it«  ownl 
policy  and  institutions,  in  favor  of  the  subjects  of  other  nation^j 
where  slavery  is  recognized.  K  it  does  it,  it  is  aa  a  iua.tter  i 
'  *comity,  and  not  as  a  matter  of  international  right.  The 
of  slavery  is  deemed  to  be  a  mere  municipal  regalatioD,] 
founded  upon  and  limited  to  tlie  range  of  the  torn  tonal  laws.] 
This  was  fully  recognized  in  Somerset's  Case,  [612]  Lofft's  Tlep*  1 
1;  S.  a,  11  State  Trials  by  Harg.  340;  8.  C,  20  Howeiri] 
State  Trials,  79 ;  which  was  decided  before  the  American  Rev- 
olution. It  is  manifest  from  this  consideration,  that  if  thej 
Constitution  had  not  contained  this  clause,  every  non-slave- 1 
holding  State  in  the  Union  would  have  been  at  liberty  to  have] 
declared  free  all  runaway  slaves  coming  within  its  limite^  and] 
to  have  given  them  entire  immunity  and  protection  agidnslJ 
the  claims  of  their  masters ;  a  course  which  would  have  creatai  i 
the  most  bitter  animosities,  and  engendered  perpetual  strife  1 
between  the  different  States.  The  clause  was,  therefore,  <rf ' 
the  last  importance  to  the  safety  and  security  of  the  southern  | 
States ;  and  could  not  have  been  surrendered  by  them  without 
endangering  their  whole  property  in  slaves.  The  clause  waa  \ 
accordingly  adopted  into  the  Constitution  by  the  unanimons 
consent  of  the  framers  of  it ;  a  proof  at  once  of  ita  Intriasie  i 
and  practical  necessity. 

''  llow,  then,  are  we  to  interpret  the  language  of  the  clauaof ! 
The  true  answer  is,  in  such  a  manner,  as,  consistently  with  the 
words,  shall  fully  and  completely  effectuate  the  whole  objects 
of  it.  If  by  one  mode  of  interpretation  the  right  must  become 
shadowy  and  imsubstantial,  and  without  any  remedial  power  I 
adequate  to  the  end,  and  by  another  mode  it  will  attain  its 
just  end  and  secure  its  manifest  purpose,  it  would  seeni,  upon] 

'  Like  Ch.  J.  Nelson,  in  12  Wt*nd.  311  (ante,  p.  447,  note),  Judge  Story  hen] 
pQnkB  of  the  proviaiuii  as  iotended  to  eocurt*  a  Icg-iil  ri|jht  of  the  owner,  whUe  In 
the  very  next  paro^rAph  he  Admits  that  the  right  would  not  exist  In  ihm  ftbeenee  < 
of  the  provision. 
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prmciples  of  reasoning  absolutely  irresistililo,  that  tho  latter 
ought  to  prevail.  No  court  of  justice  can  be  authorized  so  to 
construe  any  clause  of  the  CoBBtitution  as  to  defeat  its  obvious 
ends,  when  another  construction,  equally  accordant  with  the 
words  and  sense  thereof,  will  enforce  and  protect  tbem. 

**Tlie  clause  manifestly  contemplates  the  existence  of  a 
positive,  unqualified  right  on  the  part  of  the  owner  of  the 
slave,  which  no  State  law  or  regulation  can  in  any  way  qualify, " 
regulate,  control,  or  restrain*  The  slave  is  not  to  be  discharged 
from  service  or  labor,  in  consequence  of  any  State  law  or  reg- 
ulation. Now,  certainly,  without  indulging  in  any  nicety  of 
criticism  upon  words,  it  may  fairly  and  reasonably  be  said, 
that  any  State  law  or  State  regulation,  which  interrupts,  limits, 
delays,  or  postpones  the  right  of  the  owner  to  the  immediate 
possession  of  the  slave,  and  the  immediate  command  of  his 
service  and  labor,  operates,  pro  tanto,  a  discharge  of  the  slave 
therefrom*  The  question  can  never  be,  bow  much  the  slave  is 
discharged  from  j  but  whether  he  is  [013]  discharged  from 
any,  by  the  natural  or  necessary  operation  of  State  laws  or 
State  regulations.  The  question  is  not  one  of  quantity  or  de- 
gree, but  of  witliholding,  or  controlling  the  incidents  of  a  pofi- 
itive  and  absolute  right, 

"  We  have  said  that  the  clause  contains  a  positive  and  un- 
qualified recognition  of  the  right  of  the  owner  in  the  slave, 
unaffected  by  any  State  law  or  regulation  whatsoever,  because 
there  is  no  qualification  or  restriction  of  it  to  be  found  therein; 
and  we  have  no  right  to  insert  any  which  is  not  expressed,  and 
cannot  be  fairly  implied ;  especially  are  we  estopped  from  so 
doing,  when  the  clause  puts  the  right  to  the  service  or  labor 
upon  the  same  ground  and  to  tlie  same  extent  in  every  other 
State  as  in  the  State  from  which  the  slave  escaped,  and  in 
which  he  was  held  to  the  service  or  labor.  If  this  be  so,  then 
all  the  incidents  to  that  right  attach  also ;  the  owner  must, 
therefore,  have  the  right  to  seize  and  repossess  the  slave,  wliich 
the  local  laws  of  his  own  State  confer  upon  him  as  property  ; 
and  we  all  know  that  this  right  of  seizure  and  recaption  is  imi- 
versally  acknowledged  in  all  the  alaveholding  States,  Indeed, 
this  ifl  no  more  than  a  mere  affirmance  of  the  principles  of  the 


104 


AUTHOBmES  ON  THE  0ON6TEUCTIOH. 


common  law  applicable  to  this  very  stibject.  Mr.  Justice 
Blackdtone  (3  Bl.  Couiin,  4)  lays  it  down  as  unquestionable  doc- 
trine. *  Recaption  or  reprisal  (says  he)  is  another  species  of 
remedy  by  the  mere  act  of  tlie  party  injured.  This  happetis 
when  any  one  hath  deprived  another  of  his  property  in  goods 
or  chattels  personal,  or  wrongfully  detains  one's  wife,  child,  or 
servant ;  in  which  case  the  owner  of  the  goods,  and  the  hus- 
band, parent,  or  master  may  lawfully  claim  and  retake  them, 
wherever  he  happens  to  find  them,  so  it  be  not  in  a  riotous 
manner,  or  attended  with  a  breach  of  the  peace.*  Upon  thU 
ground  we  have  not  the  slightest  hesitation  in  holding,  that, 
under  and  in  vii'tue  of  the  Constitution,  the  owner  of  a  slare 
is  clothed  with  entire  authority,  in  every  State  in  the  Union,  to 
seize  and  recapture  his  slave,  whenever  he  can  do  it  without 
aay  breach  of  the  peace,  or  any  illegal  violence-  In  this  sense 
wmd  to  this  extent  this  clause  of  the  Constitntion  may  properly 
be  said  to  execute  itself ;  and  to  require  no  aid  from  legislation, 
State  or  national. 

"  But  the  clause  of  the  Constitution  does  not  stop  bere ; 
nor,  indeed,  consistently  with  its  professed  objects,  could  it  do 
so.     Many  [^14]  cases  must  arise  in  which,  if  the  remedy  of 
the  owner  were  confined  to  the  mere  riglit  of  seizure  and 
recaption,  he  would  be  ntterly  without  any  redress.     He  may 
not  be  able  to  lay  his  hands  upon  the  slave.     He  may  not  be 
able  to  enforce  his  rights  against  persons  who  either  secrete,  or 
Gonoeal,  or  withhold  the  slave.    He  may  be  restricted  by  local 
legislation  as  to  the  mode  of  proofs  of  his  ownership  ;  as  to 
the  courts  in  which  he  shall  sue,  and  as  to  the  actions  which  J 
he  may  biding,  or  the  process  he  may  use  to  compel  tlie  delirery  1 
of  the  slave.  Nay,  the  local  legislation  may  be  utterly  inadeqnaMi 
to  famish  the  appropriate  redress  by  authorizing  no  process  far  J 
rem,  or  no  specific  mode  of  repossessing  the  slave,  leaving  tk^l 
owner,  at  best,  not  that  right  which  the  Constitntion  designed  \ 
seeure — a  specific  delivery  and  repossession  of  the  slave,  bat  \ 
mere  remedy  in  damages,  and  that  perhaps  against  persou  i 
terly  insolvent  or  worthless.  TTie  State  legislation  may  be  < 
ly  silent  on  the  whole  subject,  and  its  ordinary  remedial 
feamed  with  different  views  and  objects ;  and  this  t»^y  b^^ 
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Hocently  as  well  as  designedlj  done,  since  every  State  is  per- 
fectly corapeteiitj  and  has  tlie  exclusive  riglit  to  prescribe  the 
remedies  in  ite  own  judicial  tribonals,  to  limit  the  time  aa  well 
as  the  mode  of  redress,  and  to  deny  jurisdiction  over  eases 
which  its  own  policy  and  its  own  institutions  either  prohihit 
or  discountenance. 

"  Ifj  therefore^  the  clause  of  the  Constitution  had  stopped 
at  the  mere  recognition  of  the  right,  without  providing  or 
contemplating  any  means  by  which  it  might  be  established 
and  enforced  in  cases  where  it  did  not  execute  itself,  it  is  plain 
that  it  would  have,  in  a  great  variety  of  cases,  a  delusive  and 
empty  annunciation*  If  it  did  not  contemplate  any  action 
either  through  State  or  national  legislation^  as  auxiliaries  to  its 
more  perfect  enforcement  in  the  form  of  remedy,  or  of  protec- 
tion, then,  as  there  would  he  no  duty  on  either  to  aid  the  right, 
it  would  be  left  to  the  mere  comity  of  the  States  to  act  as 
they  should  please,  and  would  depend  for  its  security  upon  the 
changing  course  of  jiublic  opinion,  the  mutations  of  public 
policy,  and  the  general  adaptations  of  remedies  for  purposes 
strictly  according  to  the  lex  fori,*' 

§  749.  In  the  portion  of  the  Opinion  above  cited  the  provisions 
had  been  I'egarded  as  private  law,  creating  perfect  legal  rights 
and  obligations  of  private  persons,  in  accordance  with  the  fourth 
construction.  But  in  that  which  follows,  Judge  Story  begins 
to  favor  either  tlie  second  or  the  third  construction,  by  speak- 
ing  of  a  duty  of  delivery  correlative  to  the  claimant's  right : — 

**  And  this  leads  ua  to  the  consideration  of  the  other  part 
of  the  clause,  which  implies  at  once  a  guaranty  and  duty.  It 
says,  *  But  he  (the  slave)  shall  be  delivered  up  on  claim  of  the 
party  to  [G15]  whom  such  service  or  labor  may  be  due/  Now, 
we  think  it  exceedingly  difficult,  if  not  impraeticable,  to  read 
this  language  and  not  to  feel  that  it  contemplated  some  farther 
remedial  redress  than  that  which  might  be  administered  at  the 
hands  of  the  owner  himself.  A  claim  is  to  be  made.  Wliat 
is  a  claim  ?  It  is,  in  a  just  juridical  sense,  a  demand  of  some 
matter  as  of  right  made  by  one  person  upon  another,  to  do  or 
to  forbear  to  do  some  act  or  thing  as  a  matter  of  duty.  A  more 
limited,  hut  at  the  same  time  an  equally  expressive,  definition 
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was  given  by  Lord  Dyer,  as  cited  in  Stowell  v.  Zaact,  Plowd« 
859 ;  and  it  is  equally  applicable  to  the  present  case:    that  '^ 
claim  18  a  cliallenge  by  a  man  of  the  proprietj  or  oimc 
ship  of  a  thing,  which  he  has  not  in  possession,  but  which  i 
wrongfully   detained  from  him.'     The  slave  is  to  be  deU^ 
ered  up  on  the  claim.     By  whom  to  be  delivered  up? 
what  mode  to  be  delivered  up?      How,  if  a  refusal 
place,  is  the  right  of  delivery  to  be  enforced  ?     Upon   what 
proofe  ?     Wliat  shall  be  the  evidence  of  a  rightful  recaptfton 
or  delivery  ?    When,  and  under  what  circiimstanoea,  ehall  tlie 
possession  of  the  owner,  after  it  is  obtained,  be  conclusive 
his  right,  so  as  to  preclude  any  further  inquiry  or  examini 
into  it  bv  local  tribunals  or  otherwise,  while  the  slave,  in 
session  of  the  owner,  is  in  transitu  to  the  State  from  which 
fled? 

"These,  and  many  other  questions,  will  readily  occur  Uf 
the  slightest  attention  to   the  clause ;  and  it  is  obvious 
they  can  receive  but  one  satisfactory  answer.     They 
the  aid  of  legislation  to  protect  the  right,  to  enforce 
livery,  and  to  secure  the  subsequent  possession  of  the  slai 
If,  indeed,  the  Constitution  guarantees  the  right,  and  if  it 
quires  the  delivery  upon  the  claim  of  the  owner,  (as  canno 
well  be  doubted),  the  natural  inference  certainly  ie,  that  tl 
national  government  is  clothed  with  the  appropriate  authorit 
and  fmictions  to  enforce  it.     The  fundamental  principle  an 
plieable  to  all  cases  of  this  sort  would  seem  to  be,  that  whe 
the  end  is  required  the  means  are  given  ;  and  where  the  duty 
is  enjoined,  the  ability  to  perform  it  is  contemplated  to  exis^^ 
on  the  part  of  the  functionaries  to  whom  it  is  entrusted*     "^^^l 
clause  is  found  in  the  national  Constitution,  and  not  in  that  of 
any  State.     It  does  not  point  out  any  State  fiinctionariefi,  or 
any  State  action  to  carry  its  provisions  into  effect.     The  States. 
cannot,  therefore,  be  compelled  to  enforce  them ;  and  [616] 
might  well  be  deemed  an  iiuconBtitutional  exercise  of  the  pow€ 
of  interpretation  to  insist  that  the  States  are  bound  to  proviJ 
means  to  carry  into  effect  the  duties  of  the  national  govc 
ment,  nowhere  delegated  or  intrusted  to  them  by  the  Constit 
tion.     On  the  contrary,  the  natural,  if  not  the  neceasar}^  coi 
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elusion  is,  tliat  the  national  goveruineiit,  in  the  absence  of  all 
positive  provisions  to  the  contrary,  is  bound,  through  its  own 
proper  departments,  legislative,  judicial,  or  executive,  as  the 
case  may  require,  to  carry  into  eflect  all  the  rights  and  duties 
imposed  upon  it  by  the  Constitution,  The  remark  of  Mr. 
Madison,  in  the  Federalist  (No.  43),  would  seem  in  such  cases 
to  apply  with  peculiar  force.  *  A  right  (says  he)  iuij)lies  a 
remedy  ;  and  where  else  would  the  remedy  be  deposited  than 
where  it  is  deposited  by  the  CouBtitution  ?'  meaning,  as  the 
context  shows,  in  the  government  of  the  United  States." 

§  750,  It  will  be  noticed  that  in  the  paragraph  last  quoted  the 
judge  does  not  designate  the  person  on  w^liom  the  Conbtltution 
has  imposed  the  duty  of  delivery.  By  his  inferring  that  *'the 
national  Government  is  clothed  with  appropriate  authority  and 
functions  to  enforce  it,"  L  e.,  the  delivery,  it  would  seem  that 
he  8Upi>o8ed  that  the  duty  was  imposed  on  some  persun  other 
than  that  national  Government.  But  after  saying  that  **  the 
States  cannot  be  compelled  to  enforce  tliem,''  i.  e.,  the  pro- 
visions of  the  clause,  he  argues  that  the  States  cannot  be  held 
'*  bound  to  provide  means  to  carry  into  effect  the  duties  of 
the  national  Government;'-  that  **  the  Government  is  bound, 
through  its  own  proper  departments,  to  carry  into  effect  all 
the  rights  and  duties  imposed  upon  it  by  the  Constitution." 

That  Judge  Story  here  conceived  of  the  duty  imposed  as  a 
duty  of  the  national  Government  correlative  to  the  claimant's 
right,  and  not  a  duty  of  the  several  State  correlative  to  the 
owner's  right,  which  duty  and  right  the  national  Government 
was  bound  to  enforce  and  maintain,  appears  from  the  next 
paragraph,  which  seems  to  be  the  key-stone  of  the  whole 
Opinion  : — 

^'  It  is  plain,  then,  that  where  a  claim  is  made  by  the  owner^ 
out  of  possession,  for  the  delivery  of  a  slave,  it  nnist  be  made, 
if  at  all,  against  some  other  person  ;  and  inasmuch  as  the  right 
is  a  right  of  property  capable  of  being  recognized  and  asserted 
by  proceedings  before  a  Court  of  justice,  between  parties  ad- 
verso  to  eacli  other,  it  constitutes,  in  the  strictest  sense,  a  con- 
troversy between  the  parties,  and  a  case  'arising  under  the 
Constitution'  of  the  United  States;  within  tlie  express  dele- 
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gslioQ  of  jadicial  power  given  bj  ibml  iaelrumeiit. 

Iben^  maj  call  that  power  into  aetiTitr  for  the  rerj  porpoM 

of  giving  effect  to  tliat  right ;  and  if  &o,  then  it  mmj 

the  mode  and  extent  in  which  it  ^hall  be  applied,  mod 

acid  mider  what  cireamstwiew  tlie  ptooeediogs  shall  afford  a 

eooipljete  proleetioa  and  gsaraatf  to  the  right.'* ' 

Judge  Stoiy  does  not  here  indicate  this  ^  other 
who,  with  the  claimant-owiier,  is  one  of  the  **•  parties  adi 
to  each  other,^  in  ^a  eontrorerej  betweea  the  paittea,  <Mr  ia 
a  case  *  arising  under  the  Constitution  *  of  the  United  States 
within  the  express  delegation  of  jadicial  power  giirea  by  that 
instrament^'  Bat  since  he  had,  in  the  preceding  pmragnjih, 
attributed  the  doty  of  delivery  either  to  the  State  in  whkik 
the  fugitive  is  found,  or  to  the  national  Gofemmetit,  he  most 
have  fejund  thiis  ''other  person  ^^  in  one  of  tliese  two. 

It  is  possible  that  Judge  Story  may  liare  thoagfat  that  this 
controversy  or  case  under  the  Constitiitton  would  not  be  a  mtii 
either  in  law  or  equity.  But  it  seems  rery  nuUkdy  that  he 
should  have  taken  no  notice  of  the  thirteenth  Amendmefit,'  in 
this  connection,  if  he  bad  supposed  a  State  of  the  United  States 
to  be  the  party  defendant  iu  this  case  or  eontroTerBj.  It 
might,  from  this  alone,  be  inferred  that  Judge  Story  did  not 
diacoTer  this  ^*  otlier  person "'  in  a  State  of  the  United 

■  1a  Jmbm  Seoil't  csm,  1S51,  Judge  flpr^w,  of  ike  U.  &.  Di^ 
M— — HiiMilii,  iud,  lY.  Moatlilj  Law  R.  [n  ISO:— "Tb^  maark  ^ 
Opinion  ddimtd  la  Pri^  r,  Pennsylvwda^  Uui  •  dilm  Sor  m  f^gitiTte 
was  wHluA  tb«  judicu]  power,  wia  ma  oMr  Sifrnm,  sad  cam,  "km  wmmmm 
wtiAi  WM  deUberfttelj  decided  in  tlie  aiDM  e«te  oiil|'  hj  m^ipctkag  that  i 
wIm  da&Tcrvd  tlM  OpinJ4m  intended  IfaBi  OOBgi^M  mi^  Iq^bI^ 
i^  Jndkial  nnror,  aihd  ptovide  for  ito  bcii^  tried  bj  •  comt^  not  tbm  1 
dem.**    If  Uib  weaoHitrdlwfMm  in  ilM»eaaeef1»«Jwfniawteiiallo  tiM 
miwrnJUj  befioce  tbe  eoort,  eo  was  that  wblch  Judgt  §pngne  refem  to  nn 
been  delibentciT  decided  bj  It    For  tbe  eonatititfion  Aity  of  the  Actof 
wee  not  ia  qneetioo.    If  he  caUt  it  obUer  Setum  in  tbeeenne  of  not  bea 
eilnbte  wi^  edier  mrta  of  tbe  Opinion,  that  may  be  tnn,  b«t  it  fe  no 
bainf  leei  reaeonnhe  or  oorreet    If  inooosisleot,  it  lavaliditea  tbe 
tbe  wiMte  Opinion  end  tta  jeridical  anthoritr.     But  to  Ur  from  bel 
imm,  tbb  piwmgff  ie  tbe  k^  to  the  whole  ai^^aiDent  of  Jodge  Steer. 

*  In  which  amendinent  it  ia  declared: — **The  jadici^  power  of  tbe  Fi 
*i      "be  eenMined  to  exteod  to  enj  «mt  in  Inw  or  eanity 

i  of  SM 


.  nne  ef  tbe  United  States,  bj 
or  l>j  dUsiiie  or  anbjeele  of  eof  fordgn  eUte  " 

*^It  is  rery  pinbi  tbel  Jndge  Stwy  adopted  es  tbe  huieor  bin 
nrgnmeiit  of  Mr.  Meredith,  counsel  in  thia  case  for  the  State  of  Maj^fti  (Si 
J,,  S  Ohio,  270).    Mr,  Meredith  bad  based  tbe  power  ofOM^m  «■  |b»  ij^ 
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§  751,  Judge  Story  tben  declares  that  tliifl  theory  had  beea 
adopted  by  Congress. 

"■  Omgrcss  has  taken  tliis  very  view  of  the  power  and  dnty 
of  the  national  government.  As  early  as  the  year  ITOl^  tljti 
attention  of  Congress  was  drawn  to  it  (as  we  shall  Iiereafter 
more  fully  see)  in  consequence  of  some  practical  difficulties 
arising  under  the  other  clause,  respecting  fugitives  from  jus- 
tice escaping  into  other  Stat^.  The  result  of  their  delibera- 
tions was  the  passage  of  the  act  of  the  l*ith  of  February,  1793, 
ch,  51  (7)>  wliiehj"  &c. 

The  judge  huro  gives  an  abstract  of  the  statute,  and  then, 
on  page  617  of  the  report,  says: — 

''In  a  general  sense,  this  act  may  be  truly  said  to  cover 
the  whole  ground  of  the  Constitution,  both  as  to  fugitives  from 
justice  and  fugitive  slaves;  that  is,  it  covers  both  the  subjects, 
in  its  enactments ;  not  because  it  exhausts  the  remedies  which 
may  be  applied  by  Congress  to  enforce  the  rights,  if  tlie  pro- 
visions of  the  act  shall,  in  practice,  be  found  not  to  attain  the 
object  of  the  Conetitotion ;  but  because  it  points  out  fully  all 
the  modes  of  attaining  those  objects,  which  Congress,  in  their 
discretion,  have  as  yet  deemed  expedient  or  proper  to  meet  the 
exigencies  of  the  Constitution.  If  this  be  so,  then  it  would 
seem,  upon  just  principles  of  construction,  that  the  legislation 
of  Congress,  if  constitutional,  must  supersede  all  State  legisla* 
tion  upon  the  same  subject;  and,  by  necessary  implication, 
prohibit  it*  For  if  Congress  have  a  couetitutioual  power  to  reg- 
ulate a  particular  subject,  and  they  do  actually  regulate  it  in  a 
given  manner,  and  in  a  certain  form,  it  cannot  [618]  be  that  the 
State  legislatures  have  a  right  to  interfere  ;  and,  as  it  were,  by 
way  of  complement  to  the  legislation  of  Congress,  to  prescribe 
additional  regulations,  and  what  they  may  deem  auxiliary  pro- 
visions for  the  same  purpose.  In  such  a  case,  tlie  legislatiun  of 
Congress,  in  what  it  does  prescribe,  manifestly  indicates  that 
it  does  not  intend  that  there  shall  be  any  farther  legislation  to 

tk  case,  wUhin  the  judicial  power^  arises  iindt^r  the  provision  {1&  Peters^  5fl8).  But 
it  do«A  not  Appoar  that  he  rcfcurded  the  tifttioual  Goyemtneiit  as  the  part^  ag^aiiMt 
whom  the  clAim  iB  to  be  maSe,  That  itleft  may  hme  been  originiu  with  Judge 
Stopy. 
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wci  iifKni  the  sulgect-injitter*    IteiilefM^e  m  to  wtiAt  it 

dOf  U  as  erpreiiive  of  wluil  its  inieatioii  is  ae  the  direct  | 

Flfiiond  made  bj  it    This  doctrine  was  fully 

tfaiii  CSoart,  in  the  ea^e  of  Honston  v,  Moore,  5  Wlieaft.  Bep. 

91,  22 ;  where  it  was  expreaslj  hdd,  diat  where  Congrem  hsf 

CTcraied  a  power  over  a  partieitlar  ffabjact  gireii  them  hj 

OODilitiition,  it  is  not  compeleDt  for  Stale  legialatioii  to  mM  l9  ^ 

the  proviflioDd  of  Congreas  upon  that  subject ;  for  that  the 

will  of  Congress  upon  the  whole  sobject  is  as  clearly 

tidhed  by  what  it  had  not  declared^  as  by  what  it   has 


"  Bat  it  has  been  argued,  that  the  act  of  Congress  ia 
stitntional,  because  it  does  not  fall  within  the  scope  of  aay  ef 
tiie  emtmerated  powers  of  legislation  o<mfided  to  that  body ; 
and  therefore  it  is  void.  Stripped  of  its  artificial  and  technical 
structure^  the  argnment  comes  to  this,  that  although  rights  are' 
esdnaiTely  aeciired  by,  or  duties  are  exclusirely  imposed  upon, 
the  national  government,  yetj  unless  the  power  to  enforce  these 
rights,  or  to  execute  these  duties,  can  be  found  among  the  ex- 
press powers  of  legislation  enumerated  in  the  ConstituttoiL, 
they  remain  witliout  any  means  of  giving  them  effect  by  any 
act  of  Congress ;  and  they  must  operate  solely  proprio  vigore, 
however  defective  may  be  their  operation ;  nay,  even  although, 
in  a  practical  sense,  they  may  become  a  nullity  from  the  want 
of  a  proper  remedy  to  enforce  them,  or  to  provide  against  their 
violation.  If  this  be  the  true  interpretation  of  the  Constitu- 
tion, it  must,  in  a  great  measure,  fail  to  attain  many  of  its 
avowed  and  positive  objects  as  a  security  of  rights,  and  a  re- 
cognition of  duties.  Such  a  limited  construction  of  the  Con- 
stitution has  never  yet  been  adopted  as  correct,  either  in 
theory  or  practice.  No  one  has  ever  supposed  that  Congress 
could,  constitutionally,  by  its  legislation,  exercise  powers,  or 
enact  laws  beyond  the  powers  delegated  to  it  by  the  Constitu- 
tion ;  but  it  has,  on  various  occasions,  exercised  powers  which 
were  necessary  and  proper  as  means  to  carry  into  effect  rights 
expressly  [619]  given,  and  duties  expressly  enjoined  thereby. 
The  end  being  required,  it  has  been  deemed  a  just  and  neces*] 
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eary  implication,  tliat  the  means  to  accomplish  it  are  given 
also ;  or^  in  other  words,  that  the  power  flows  as  a  necessary 
means  to  accomplish  the  end, 

**Tluis,  for  example,  although  the  Constitution  has  declared 
that  representatives  shall  be  apportioned  among  t!ie  States  ac- 
cording to  their  respective  federal  numbers;  and,  for  this  pur- 
pose, it  has  expressly  authorized  Congress,  by  law,  to  provide 
for  an  enumeration  of  the  population  every  ten  years ;  yet  the 
power  to  apportion  representatives,  after  this  ennmeration  is 
made,  is  nowhere  found  among  the  express  powers  given  to  Con- 
gress, but  it  has  always  been  acted  upon  as  irresistibly  flowing 
from  the  duty  positively  enjoined  by  the  Constitution.  Treaties 
made  between  the  United  States  and  foreign  powers  often  con- 
tain special  provisions,  which  do  not  execute  themselves,  but  re- 
quire the  interposition  of  Congress  to  carry  them  into  elfect,  and 
Congress  has  constantly,  in  such  cases,  legislated  on  the  sub- 
ject ;  yet,  although  the  power  is  given  to  the  executive,  with 
the  consent  of  tlie  senate,  to  make  treaties,  the  power  is  no- 
where in  positive  terms  conferred  upon  Congress  to  make  laws 
to  carry  the  stipulations  of  treaties  into  effect.  It  has  been 
supposed  to  result  from  the  duty  of  the  national  government 
to  fulfill  all  the  obligations  of  treaties.  The  senators  and  rep- 
resentatives in  Congress  are,  in  all  cases,  except  treason,  fel- 
ony, and  breach  of  the  peace,  exempted  from  arrest  during 
their  attendance  at  the  sessions  thereof,  and  in  going  to  and 
returning  from  the  same.  May  not  Congress  enforce  this  right 
by  authorizing  a  writ  of  habeas  corpus,  to  free  them  from  an 
illegal  arrest  in  violation  of  this  clause  of  tlie  Constitution  ? 
If  it  may  not,  then  the  specific  remedy  to  enforce  it  must  ex- 
clusively depend  upon  the  local  legislation  of  the  States ;  and 
may  be  granted  or  refused  according  to  their  own  varying 
policy,  or  pleasure.  The  Constitution  also  declares  that  the 
privilege  of  the  writ  of  liabeas  corpus  shall  not  be  suspended, 
unless,  wlien  in  cases  of  rebellion  or  invasion,  the  public  safety 
may  require  it,  No  express  power  is  given  to  Cungress  to  se- 
cure tliis  invaluable  right  in  the  non- enumerated  cases,  or  to 
suspend  the  writ  in  cases  of  rebellion  or  invasion.  And  yet  it 
would  be  difficult  to  say,  since  this  great  writ  of  Liberty  is 
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usually  provided  for  by  the  ordinary  functions  of  legi&bitiottt 
Kud  can  be  effectaally  [620]  provided  for  only  in  this  way,  tkal 
it  ought  not  to  be  deemed  by  necessary  implication  withia  the 
Bcope  of  the  legislative  power  of  Congress. 

'*  Tiiese  cases  are  put  merely  by  way  of  illQstration^  to  show 
that  the  rule  of  interpretation,  insisted  upon  at  the  argumentf 
19  quite  too  narrow  to  provide  for  the  ordinary  exigencies  of 
the  national  government,  in  cases  where  rights  are  Intended  to 
be  absolutely  secured,  and  duties  are  positively  enjoined  by  the 
Constitution,'* 

In  this  portion  of  tbe  Opinion,  the  idea  seems  to  preTai! 
that  the  provision  acts  on  the  national  Government,  not  on  the 
several  State,  creating  a  duty  of  that  Government.  For  here, 
as  he  does  more  at  length  in  the  sequel,  Judge  Story  denies  to 
the  several  States  all  power  to  act  in  the  premises  ;  a  denial 
hardly  consistent  with  tbe  idea  that  the  Constitution  ia  con- 
stantly requiring  from  them  the  performance  of  a  datj  in  this 
matter-  So  Judge  Story  speaks  again,  on  pnge  618,  of  *'  dutiet 
exclusively  imposed  upon  the  national  Government,"  and  of 
the  power  '*  to  execute  these  duties." 

g  752.  Judge  Story,  on  page  630  of  the  Report,  proceeds 
to  say : — 

*'  The  very  act  of  179*^,  now  under  consideration^  affords 
the  most  conclusive  proof  that  Congress  has  acted  upon  a  very 
different  rule  of  interpretation,  and  has  supposed  that  the  righl 
as  well  as  the  duty  of  legiBlation  on  the  subject  of  fugitives 
from  justice,  and  fugitive  i?lave8,  was  within  the  scope  of  the 
constitutional  authority  conferred  on  the  national  legislature. 
In  respect  to  fugitives  from  justice,  the  Constitution,  although      j 
it  expressly  provides  that  the  demand  slmll  be  made  by  th^^M 
executive  authority  of  the  State  from  which  the  fugitive  haa^^ 
fled,  is  silent  as  to  the  party  upon  whom  the  demand  is  to  be 
made,  and  as  to  the  mode  in  which  it  shall  be  made.     This 
very  silence  occasioned  embarrassments  in  enforcing  the  righi 
and  duty  at  au  early  period  after  the  adoption  of  the  Consti- 
tution ;  and  produced  a  hesitation  on  the  part  of  the  execntivi 
authority  of  Virginia  to  deliver  up  a  fugitive  from  justie 
upon  the  demand  of  the  executive  of  Pennsylvania,  in  thi 
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year  1791 ;  and  as  we  historicallj  know  from  the  mesdage  of 

President  Washington  and  the  public  documents  of  that 
period,  it  was  the  immediate  cause  of  the  passing  of  the  act  of 
1793,  which  designated  the  person  (the  State  executive)  upon 
whom  the  demand  should  be  made,  and  the  mode  and  proofs 
upon  and  in  which  it  should  be  made*  From  that  time  down 
to  the  present  hour,  not  a  doubt  has  been  breattied  upon  the^ 
constitutionality  of  this  part  of  the  act ;  and  every  executive 
in  the  Union  has  constantly  acted  upon  and  admitted  its  valid- 
ity- Yet  the  right  and  the  duty  are  dependent,  as  to  their 
mode  of  execution,  solely  on  the  act  of  Congress ;  and  but  for 
thatj  they  would  remain  a  nominal  right  and  passive  duty; 
the  exeeution  of  which  being  intrusted  to  and  required  of  no 
one  in  particular,  all  persons  might  be  at  liberty  to  disregard 
it.  This  very  acquiescence,  under  such  circumstances,  of  thd 
highest  State  functionaries,  is  a  most  decisive  proof  of  the  uni- 
versality of  the  opinion  that  the  [tJ21]  act  is  founded  in  a  jusfe 
eonstroetion  of  the  Constitution  ;  independent  of  the  vast  influ- 
ence which  it  ought  to  have  as  a  contemporaneous  exposition 
of  the  provisions,  by  those  who  were  its  Immediate  framcrs,  of 
intimately  connected  with  its  adoption, 

*'Tbe  same  uniformity  of  acquiescence  in  the  validity  of 
the  act  of  1T93,  upon  the  other  part  of  the  subject-matter,  that 
of  fugitive  slaves,  has  prevailed  throughout  the  M'liolo  Unioa 
until  a  comparatively  reeeut  period.  Nay ;  being  from  its  nature 
and  character  njore  readily  susceptibleof  being  brought  into  con- 
troversy, in  courts  of  jTistiee,  than  the  former,  and  of  enlisting  in 
opposition  to  it  the  feelings,  and  it  maybe  the  prejudices  of  soma 
portions  of  the  non-slayeliolding  States;  it  has  naturally  been 
brought  under  adjudication  in  several  States  in  t!ie  Union,  and 
particularly  in  Massachusetts,  New  York,  and  Pennsylvania, 
and  on  all  these  occasions  its  validity  has  been  aflirmed^  The 
cases  cited  at  the  bar,  of  Wright  v.  Deacon,  5  Serg,  and  Kawle, 
63;  Glen  y.  Hodges,  9  Johns.  Rep.  67;  Jack  t\  Martin,  18 
Wend.  Rep.  311;  S.  C,  U  Wend.  Rep.  507;  and  Com,  v. 
Griffin,  2  Pick.  Rep.  11 ;  are  directly  in  point.  So  far  as  the 
judges  of  the  courts  of  the  United  States  have  been  called 
upon  to  enforce  it^  and  to  grant  the  certificate  required  by  it^ 
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it  id  believed  that  it  had  been  uniformly  recognized  as  a  bind- 
ing and  valid  law,  and  as  impoBing  a  constitntional  datj-  Un- 
der snch  circamstanees,  if  the  question  were  one  of  doabtfol 
construction,  snch  long  aeqaie&cence  in  it,  sneh  contemponk 
neons  expoeitiona  of  it,  and  i^nch  extensive  and  nniform  recop 
nition  of  its  validity,  wonld,  in  our  judgment  entitle  the  ques- 
tion to  be  considered  at  rest,  unless,  indeed,  the  interpretatioii 
of  the  Constitution  is  to  be  delivered  over  to  interminable 
doubt  throughont  the  whole  progress  of  legislation,  and  of 
national  operations.  Congress,  the  executive,  and  the  jodi- 
eiarj  have  upon  various  occasions  acted  upon  this  as  a  aomid 
and  reasonable  doctrine.  Especially  did  this  Court  in  the 
cases  of  Stuart  v.  Laird,  1  Cranch  Rep.  299 ;  and  Martin  c. 
Hunter,  1  Wheat,  Rep,  304 ;  and  in  Cohen  v.  The  Common- 
wealth of  Virginia,  6  Wheat,  Rep,  264 :  rely  upon  contempo- 
raneous expositions  of  the  Constitution,  and  long  acquieaeenoe 
in  it  with  great  confidence,  in  the  discussion  of  qaeations  of  a 
highly  interesting  and  important  nature. 

"  But  we  do  not  wish  to  rest  our  present  opinion  upon  the 
ground  [623]  either  of  contemporaneous  exposition,  or  long 
acquiescence,  or  even  practical  action  ;  neither  do  we  mean  to 
admit  the  question  to  be  of  a  doubtful  nature,  and  therefore 
aa  properly  calling  for  the  aid  of  such  considerations.  On  the 
contrary,  our  judgment  would  be  the  same  if  the  qtieatioQ 
were  entirely  new,  and  the  act  of  Congress  were  of  recent 
enactment.  We  hold  the  act  to  be  clearljr  constitutional  in  all 
its  leading  provisions,  and,  indeed,  with  the  exception  of  that 
part  which  confers  authority  upon  State  magistrates,  to  be  free 
from  reasonable  doubt  and  difficulty  upon  the  grounds  already 
stated.  As  to  the  authority  so  conferred  upon  State  magis- 
trates, while  a  difference  of  opinion  has  existed,  and  may  ex* 
ist  still  on  the  point,  in  different  States,  whether  State  magis- 
trates are  bound  to  act  under  it ;  none  is  entertained  by  this 
Court  that  State  magistrates  may,  if  they  choose,  exerebo 
that  authority,  unless  prohibited  by  State  legislation." 

§  753.  Tlie  residue  of  the  Opinion  is  occupied  with  a  question  I 
which  is  to  be  considered  in  a  later  portion  of  this  treatise. 
But  it  is  given  here  because  it  contains  some  passages  which , 


I 

I 


indicate  Judge  Story's  idea  of  the  "nature  of  the  power"  in 
Congress,  and  **  the  true  objects  to  be  attained  by  it.'* 

**  The  remaining  question  is,  whether  the  power  of  legisla- 
tion npon  this  subject  is  exclusive  in  the  natirmal  government, 
or  concurrent  in  the  States,  until  it  is  exercised  by  Congress. 
In  our  opinion  it  is  exclusive;  and  we  shall  now  proceed 
briefly  to  state  our  reasons  for  that  opinion.  The  doctrine 
stated  by  tliis  Court,  in  Sturgis  v.  Crowninshield,  4  Wheat. 
Eep,  122,  193j  contains  the  true,  althougli  not  the  sole  rule  or 
consideration,  which  is  applicable  to  this  particular  subject. 
'  Wherever,'  said  Mr.  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  Court,  'the  terms  in  which  a  power  is  granted 
to  Congress,  or  the  nature  of  the  power  require  that  it  should 
be  exercised  exclusively  by  Congress,  the  subject  is  as  com- 
pletely taken  from  the  State  legislatui*es  as  if  they  had  been 
forbidden  to  act/  The  nature  of  the  power,  and  the  true  ob- 
jects to  be  attained  by  it,  are  then  as  important  to  be  weighed, 
in  considering  the  question  of  its  exclusiveness,  as  the  words 
in  which  it  is  granted. 

"  In  the  first  place,  it  is  material  to  state  (what  has  been 
already  incidentally  hinted  at),  that  the  right  to  seize  and  re- 
take fugitive  slaves,  and  the  duty  to  deliver  them  up,  in  what- 
ever State  of  the  Union  tiiey  may  be  found,  and  of  course  the 
corresponding  power  in  Congress  to  use  the  appropriate  means 
to  enforce  the  right  and  duty,  derive  their  whole  validity  and 
obligation  exclusively  from  the  Constitution  of  the  United 
States ;  and  are  tliere,  for  the  first  time,  recognized  and  estab- 
lished in  that  peculiar  character.  [62S]  Before  the  adoption  of  the 
Constitution,  no  State  had  any  power  whatsoever  over  the  sub- 
ject, except  within  its  own  territoriallimits,  and  could  not  bind 
the  sovereignty  or  the  legislation  of  other  States,  Whenever 
the  right  was  acknowledged  or  the  duty  enforced  in  any  State, 
it  was  as  a  matter  of  comity  and  favor,  and  not  as  a  matter  of 
strict  moral,  political,  or  international  obligation  or  duty. 
Under  the  Constitution  it  is  recognized  as  an  absolute,  posi- 
tive, right  and  duty,  pervading  the  whole  Union  with  an  equal 
and  supreme  force,  uncontrolled  and  uncontrollable  by  State 
sovereignty  or  State  legislation.    It  is,  therefore,  in  a  j  ust  sense 
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a  new  and  positive  right,  independent  of  comity,  confined  to 
no  territorial  limita,  and  bounded  by  no  State  in&tittitions  or 
policy.  Tlie  natural  inference  deduciblc  from  tins  considera- 
tion certainly  i&,  in  the  absence  of  any  positiire  delegation  of 
power  to  the  State  legislatures,  that  it  belongs  to  the  legislative 
department  of  the  national  government,  to  wliich  it  owes  it« 
origin  and  establisliment.*  It  would  be  a  strange  anomaly  and 
forced  eonstmction  to  suppose  that  the  national  govemmenl 
meant  to  rely  for  the  due  fulfiUment  of  its  own  proper  duties 
and  the  rights  which  it  intended  to  secure,  upon  State  legifi- 
lation,  and  not  upon  that  of  the  Union,  A  fortiori,  it  would 
be  more  objectionable  to  suppose  that  a  power  which  waa  to 
be  tlie  same  throughout  the  Union  should  be  eoniided  to  State 
sovereignty,  which  could  not  rightfully  act  beyond  ita  own 
ten-itorial  limits. 

*'  In  the  next  place,  the  nature  of  the  provision  and  the  ob- 
jects to  he  attained  by  it,  require  that  it  should  hfe  controlled 
by  one  and  tlie  same  will,  and  act  uniformly  by  the  same  sys- 
tem of  regulations  throughout  the  Union,  If,  then,  the  States 
have  a  right,  in  the  absence  of  legislation  by  Congresa,  to  act 
upon  the  subject,  each  State  is  at  liberty  to  prescribe  just  Buch 
regulations  as  suit  its  own  policy,  local  convenience,  and  local 
feelings.  The  legislation  of  one  State  may  not  only  be  differ- 
ent from,  but  utterly  repugnant  to  and  incompatible  with  that 
of  another.  The  time,  and  mode,  and  limitation  of  tlie  reme- 
dy ;  the  proofs  of  the  title,  and  all  other  incidents  applicable 
thereto,  may  be  prescribed  in  one  State,  which  are  rejected  or 
disclaimed  in  another.  One  State  may  require  the  owner  to  sue 
in  one  mode,  another  in  a  different  mode.  One  State  may  make  a 
statute  of  limitations  as  to  the  remedy,  in  its  own  tribunals,  short 
and  summary ;  another  [624]  may  prolong  the  period,  and  yet 
restrict  the  proofs;  nay,  siime  States  may  utterly  refuse  to  act 
upon  the  subject  at  aU  j  and  others  may  refuse  to  open  ita  Courts 

^  What  IB  this  **W*  which  owea  ita  exitfiencG  to  the  national  QoTerDto«ot7 

Apparently,  the  mit-ecedent  ie  the  *•  new  mid  positive  right"  which  is  "  recog- 
nlzod  atidur  the  Oun^ititatioQ/'  Bot  did  Judge  Story  mean  to  say  that  this  new 
and  positive  ri/jht  *'  owes  its  orij^in  and  establishment*'  to  the  national  Garem- 
mentY  Dtje»  the  Constitutton  owe  its  origin  and  eatabHahment  to  the  nationat 
OoTeroment? 


: 
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to  any  remedies  in  rem,  because  they  would  interfere  with  their 
own  domestic  policy,  iiiBtitutions,  or  habits.  The  right,  there- 
fore,  would  never,  in  a  practical  eensej  be  the  same  in  all  the 
States,  It  would  have  no  unity  of  purpose,  or  uniformity  of 
operation.  Tlie  duty  might  be  enforced  in  gome  States ;  re- 
tarded or  limited  in  others ;  and  denied  as  compulsory  in  many, 
if  not  in  all.  ConBcquences  like  these  must  have  been  fore- 
seen as  very  likely  to  occur  in  tlie  non-slaveholding  States, 
where  legislation,  if  not  silent  on  the  subject,  and  purely  vol- 
untary,  could  scarcely  be  presumed  to  be  favorable  to  the  ex- 
ercise of  the  rights  of  the  owner. 

"It  is  Bcarcely  conceivable  that  the  slaveholding  States 
would  have  been  satisfied  with  lea\^ng  to  the  legislation  of  the 
non-slaveholding  States  a  power  of  regulation,  in  the  absence 
of  tliat  of  Congress,  which  would  or  might  practically  amount 
to  a  power  to  destroy  the  rights  of  the  owner.  If  the  argument, 
therefore,  of  a  concurrent  power  in  the  States  to  act  upon  the 
subject-matter  in  the  absence  of  legislation  by  CongresSj  be 
well  founded  ;  then,  if  Congress  bad  never  acted  at  all ;  or  if  the 
act  of  Congress  should  be  repealed  without  providing  a  substi- 
tute, there  would  be  a  resulting  autlionty  in  each  of  the  States 
to  regulate  the  whole  subject  at  its  pleasure  ;  and  to  dole  out 
its  own  remedial  justice,  or  withhold  it  at  its  pleasure,  and 
according  to  its  own  views  of  policy  and  expediency.  Surely 
such  a  state  of  things  never  could  have  been  intended,  under 
such  a  solemn  guarantee  of  right  and  duty.  On  the  other 
hand,  construe  the  right  of  legislation  as  exclusive  in  Con- 
gress, and  every  evil  and  every  danger  vanishes,  Tlie  right 
and  the  duty  are  then  co-extensive  and  uniform  in  remedy  and 
operation  throughout  the  whole  Union.  The  owner  has  the 
Bame  security,  and  the  same  remedial  justice,  and  the  same 
exemption  from  State  regulation  and  control,  through  however 
many  States  he  may  pass  with  his  fugitive  slave  in  his  posses- 
sion, in  transitu,  to  his  own  domicile.  But,  upon  the  other  sup- 
position, the  moment  he  passes  the  State  line  he  becomes  amen- 
able to  the  laws  of  anotlier  sovereignty,  whose  regulations 
may  greatly  embarrass  or  delay  the  exercise  of  his  rights;  and 
even  he  repugnant  to  those  of  the  State  where  he  first  arrested 


478 


ACTTBOBIXIES  €$M 


ib^  fogitire.    Cooieqneiiees  like  thete  Aiom  fiml  [63S]  tfct 
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apefiovdj: 
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naluie  mud  objects  < 

la  mske  it  effectaml,  it  ihaQld  be  coiutroed  to  be  cxdoaTe  of 

Stale  aathofitj.     We  adapt  the  Ungomge  of  this  CcNUt  m 

Slmgift  V.  Crowuttbieldf  4  Wheat  Bep.  193,  and  saj,  that  *  it 

hm  never  been  ao^xieed  that  tbe  eoncuircait  power  of  ^^^^^ 

blioo  extended  to  every  poasible  case  in  which  its  ezerdBe  bj' 

the  filales  baa  not  been  exprenlj  jirobibitad.    Tbe 

of  tmA  a  ptaclice  would  be  eodleia.^    And  we  know  im>  < 

in  which  the  eonfosioii  and  pablie  ineonT^enoe  and  j 

IberecKf  eonld   be    mare    complelelj   exemplified    than   the 

preient. 

^^  Tbe«e  are  same  of  the  reaaona,'  but  bj  no  means  all,  upon 
which  we  bold  the  power  of  legislation  on  this  subject  to  be 
exelusiTe  in  Congress.'  To  guard,  boweTer,  against  anj  poaa- 
ble  miaconstraction  of  our  views,  it  is  proper  to  «tate  that  we 
are  by  no  means  to  be  understood  in  anj  manner  whaiaoeiner 
to  donbt  or  to  interfere  with  the  police  power  belonging  lo 
the  States  in  rirtne  of  their  general  sorereigntj.  That  poBee 
power  extends  orer  all  subjects  within  the  territorial  limiia  of 
the  States,  and  has  never  been  conceded  to  the  United  StatcsL 
It  is  whollj  distinguishable  from  the  right  and  dutr  seeured 
by  the  provision  now  under  consideration,  which  is  esclusi  veljr 
derived  from  and  secured  by  the  Constitution  of  the  United 
States,  and  owes  its  whole  eflScacy  thereto.  We  entertain  no 
doubt  whatsoever  that  the  States,  in  virtue  of  their  general 
police  power,  possesa  fall  jurisdiction  to  arrest  and  restram 
runaway  slaves,  and  remove  them  from  their  b«:»rder&,  and 
otherwise  to  secure  themselves  against  their  depredations  and 
evil  examplci  as  they  certainly  may  do  in  caaeaof  idlera,  vaga- 
bonds, and  panpers.  The  rights  of  the  owners  of  fugitive  slmves 
are  in  no  just  sense  ioterfered  with,  or  regulated  by  suoh  a 
course ;  and  in  many  cases  the  operations  of  this  police  powWi 
although  designed  essentially  for  other  purposes,  for  the  pto^ 

*  It  is  Twy  reourUsU  Uut  *'fii  aU  hU  eztessiTe  wridii^  itpoo  tb«  ObmHIs- 
tioa  Jod^  fllbry  lud  oerer,  either  ia  the  text.  iif)t«»  or  Index,  ereB  ^itiBi       -  ^ 
be  rappcNied  the  8tct««  had  ever  delegmted.  or  the  federal  GoreraoieBl  i 
SBT  pDWtr  t4>  Update  for  the  rendition  of  f^g|tiT«8 
S  (m»,  S74 ;  sad  tee  mUt,  p.  4S1,  note. 
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tectioiJ,  safety,  and  peace  of  the  State^  may  essentially  promote 
and  aid  the  interests  of  tlie  owners.  But  sncli  regulations  can 
never  be  permitted  to  interfere  witli  or  to  obstruct  the  just 
rights  of  the  owner  to  reclaim  his  slave,  derived  from  the 
Constitution  of  tlie  United  States,  or  with  the  remedies  pre- 
scribed by  Congress  to  aid  and  enforce  the  same," 

This  argument  against  the  concurrent  legislation  of  the 
States  seems  best  to  accord  witii  the  second  construction  of  the 
constitutional  provision.  In  substance  this  reasoning  appears 
to  bcj  that  since  the  rule  in  the  Constitution  mut^t  be  main- 
tained by  the  national  Government^  in  order  that  the  rights 
which  it  guarantees  may  not  depend  on  the  several  wills  of 
States  who  are  the  subjects  of  the  rule,  it  would  be  inconsis- 
tent to  allow  the  States  to  share  in  the  maintenance  of  those 
rights,  even  though  the  duty  correlative  to  those  rights  is  the 
duty  of  the  several  State,  and  though  the  obligation  of  the 
States  to  fulfill  this  duty  is  made  the  foundation  of  the  power 
attributed  to  the  national  Go  vera  men  t/ 

If  Judge  Story  had  adhered  to  the  idea  that  tlie  clause  im* 
posed  the  duty  of  delivery  upon  the  uational  Government,  the 
argument  against  State  legislation  would  have  been  much 
more  simple.  For  it  could  hardly  be  pretended  that  the  States 
should  prescribe  in  what  manner  the  national  Government 
shoold  perform  its  duties  under  the  Constitution. 

Judge  Story  proceeded  to  say,  in  concluding : — 

"  Upon  these  grounds,  we  are  of  opinion  that  the  act  of 
Pennsylvania  upon  which  this  indictment  is  founded  is  un- 
constitutional [026]  and  void.  It  purports  to  punish  as  a  public 
offence  against  that  State  the  verj  act  of  seizing  and  remov- 
ing a  slave  by  his  master,  which  the  Constitution  of  the  United 
States  was  designed  to  justify  and  uphold.  The  special  ver- 
dict finds  this  fact,  and  the  State  Courts  have  rendered  judg- 
ment against  the  plaintiff  in  error  upon  that  verdict.  That 
judgment  must,  therefore,  bo  reversed,  and  the  cause  remanded 


^  In  fiuppDsing  thiflt  the  pfoviHion  creates  a  dtitj  for  the  States,  and  At  the 
aame  time  forbids  their  fuMlhng  it,  th«re  is  an  incsooMifitenc}'  whicli  could  not  have 
cacapedi  Judge  Storj.  P«rhapB  it  was  the  perception  of  this  that  led  to  his 
fipefllcing,  on  p.  Sll,  of  the  right  of  the  owner  as  aomtithing  which  had  a  legal 
existence,  as  against  the  3tAte^  before  the  Constitutioii. 
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to  the  iSupreme  Court  of  Pennsylvania,  witli  direelions  to  canj 
into  effect  the  judgment  of  this  Court  rendered  upon  the 
cial  verdict  in  favor  of  the  plaintiff  in  error." 

§  754.  There  is  some  room  to  question  whether  Judg€ 
throughout  the  whole  of  this  Opinion,  distinguished,  in  his 
mind,  the  two  theories  for  the  legislation  of  Congress,  one  of 
which  requires  the  second  and  the  other  the  third  or  the  fourth 
construction ;  whether  he  always  recognized  the  power  which 
was  to  be  carried  into  effect  by  that  legislation  as  an  implied 
power  in  the  national  Government,  to  enforce  a  law  binding 
the  States  as  its  subjects  (the  second  construction),  or  ilb  a 
power  within  the  express  judicial  power  of  the  United  States 
in  cases  arising,  under  a  law  contained  in  the  Constitution, 
between  the  private  claimant,  on  the  one  hand,  and  the  States 
or  the  national  Govern nient  on  tlie  other  (the  third  constmc- 
tion),  or  between  the  private  claimant  and  the  fugitive  himself 
(according  to  the  fourth  eonstrnction).  But  his  language  cm 
page  616  of  the  report  will  accord  only  with  the  doctrine  in- 
cluded in  the  third  construction.  That  theory  is  the  only  one 
which  can  be  reconciled  with  all  parts  of  his  Opinion  ;  and  from 
hifl  denial  of  legislative  power  in  the  States,  as  well  as  by 
inferences  from  the  thirteenth  Amendment,  it  is  most  reason- 
able to  suppose  that  he  regarded  the  case  or  controversy,  thus 
within  tlie  judicial  power,  as  one  arising  between  the  claimant 
owner  and  the  national  Government. 

§  755,  It  is  doubtful  whether  even  any  one  of  Judge  Story's 
associates  agreed  with  him  in  his  theory  for  the  legislative 
power  of  Congress,  In  the  judgment  delivered  in  this  case, 
all  the  members  of  the  court  tlien  present,  Chief  Justice  Taney, 
Justices  Story,  Thompson,  Baldwin,  Wayne,  Daniel,  and 
McLean,  concurred.  But  the  "  Opinion  of  the  Court "  was  in 
fact  the  Opinion  of  Justices  Story  and  Wayne  only.  The 
other  justices  disagreed  more  or  less  witli  the  principles  ad- 
vanced in  it.*   In  seeking  for  authority  on  the  question  of  con- 

*  H  Pet^re.  64fl,  Judge  Wiiyne  nmys :— *'  Not  a  point  has  been  decided  \n  thi 
cause  iit>w  before  this  Court  whieli  hn.'i  not  been  mled  in  the  courtA  of  Manfrhn 
tette,  New  York,  and  Penn  sylvan  in,  and  in  other  State  courtB.  Judges  h«Te  dif- 
fered aa  Ui  some  of  tbem,  but  tbe  courts  of  the  States  have  Announced  mU  af  them 
with  the  consideration  and  Bolemnity  of  judicial  condnslom    In  casee^  too,  lii 
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strnction  and  of  the  power  of  Congress,  the  Opinion  of  each 
member  of  the  court  iniist  he  separately  examined.  With  the 
exception  of  Judge  Baldwin,  the  judges  delivered  Opinions 
severally ;  though  at  each  length  that  they  cannot  be  here  in- 
serted in  fulh 

§  756.  Mr,  Justice  Wayne  said,  10  Peters,  036  : — *'I  concur 
altogether  in  the  Opinion  of  the  Court  as  it  has  been  given  by 
my  brother  Story;''  and  of  the  remainder  of  hie  several 
Opinion  (ib.  630-650),  says  (ib.  638):— "My  object,  and  the 
only  object  which  I  liave  in  view,  in  what  I  am  about  to  say, 
is,  to  establish  the  position  that  Congress  has  the  exclusiye 
right  to  legislate  upon  this  provision  of  the  Constitution.  I 
shall  endeavor  to  prove  it  by  the  condition  of  the  States  when 
the  Constitution  was  formed;  by  references  to  the  provision 
itself;  and  to  the  Constitution  generally. 

'*  Let  it  be  remembered,  that  the  conventioners  who  formed 
the  Constitution,  were  the  representatives  of  equal  sovereign- 
ties. That  they  were  assembled  to  form  a  more  perfect  union 
than  then  existed  between  tLe  States  under  tbe  confederacy. 
That  tliey  co-operated  to  the  same  end;  but  that  tiiey  were  di- 
vided into  two  parties,  having  antagonist  interests  in  respect 
to  slavery. 

'*  One  of  these  parties,  consisting  of  several  States,  required 
as  a  condition,  upon  which  any  constitution  should  be  presented 
to  the  States  for  ratiiiL-ation,  a  full  nnd  perfect  security  for 
their  slaves  as  property,  when  they  fled  into  any  of  the  States 
of  the  Union,  The  fact  is  not  more  plainly  stated  by  me  than 
it  was  put  in  tlie  convention.  The  representatives  from  tlie 
non-slaveholdinsr  States  assented  to  the  condition/' ' 


which  the  ilccisiona  wore  approprintQ  hecuu^e  the  points  were  raised  by  tlic  re- 
cord."  This  statement  la  etirtjly  liiihli?  to  some  exception.  In  no  provitjii*  east? 
waa  it  Asserted  that  the  elfliimuit  mi^ht  sevze  and  remove  the  ftUe^^d  fujifktve 
without  rejijard  either  to  the  law  or  C'OQgreas,  or  the  lucal  law  of  the  State  rurura; 
not  even  by  Jud^je  Bnldwin  in  Johnsou  r.  Tompkins,  fortlipre  thequeHlion  appears 
to  havt?  been  regarded  as  solely  determinable  by  the  law  of  the  ttat-e.  AnU, 
i  T42. 

*  While  indicating^  hia  adherence  to  the  theory  that  the  Constitution  is  a  fed- 
eral compact  between  the  States,  and  not  the  act  of  the  integral  people  of  the 
United  ISlAtes,  Judg-e  Wayne  disting-uishee  thie  pru^iBiori  as  tht^  federatire  act  of 
two  parties — the  slnveholdi  n^  and  the  non^«ilaveh(dding  States  (of  that  time,  or  those 
which  fihoold  he  such  at  the  date  of  Prig^*s  ca«e?;  With  as  mucli  propriety 
it  might  be  said  that  the  coijstituent  parties  "wtre  the  Statea  having  westerti 
VOL,  n. — 31 
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On  p,  (S4rl,  Judge  Wayne  speaks  of  **  the  rights  and  obU; 

tions  of  the  States  under  the  provi&ion/'  and  says:^ — "It  u 
mittedj  that  tlic  provision  raises  what  is  properly  termed 
perfect  obligation  upon  all  of  the  States  to  abstain  from  dai: 
anything  which  may  interfere  with  the  rights  secured.  Wi! 
this  be  soj  if  any  part  of  what  may  be  necessary  to  disebai 
the  obligation  is  reserved  by  each  State,  to  be  done  as  eachi 
may  think  proper  ?  The  obligation  is  conamon  to  all  of  them^J 
to  the  same  extent.  Its  object  is  to  secure  the  property  of  some 
of  the  States,  and  the  individual  rights  of  their  citizens  in  that 
property.  Shall,  then,  each  State  be  permitted  to  legislate  i 
its  own  way,  according  to  its  own  judgment,  and  their  sepurtte' 
notionsj  in  what  mjuincr  the  obligation  shall  be  discharged 
those  States  to  which  it  is  due  ?  To  pei-mit  some  of  the  Sttta 
to  say  to  the  othcra,  how  the  property  included  in  the  proTistoa  J 
was  to  be  secured  by  legislation,  without  tlie  assent  of  thelat-" 
tefj  would  certainly  be,  to  destroy  the  equality  and  force  of  the 
guaraiitee,  and  the  equality  of  the  Stutes  by  which  it  wai 
made.  That  was  [042]  not  anticipated  by  the  representative! 
of  the  glaveholding  States  in  the  convention,  nor  could  it  liftTC 
been  intended  by  the  framers  of  the  Constitution. 

"Is  it  not  more  reasonable  to  infer,  as  the  States  were  fona- 
ing  a  government  for  themselves,  to  the  extent  of  the  powen 
conceded  in  the  Constitution,  to  which  legislative  power  vm 
given  to  make  all  laws  necessary  and  proper  to  carry  into  ei* 
mention  all  powers  vested  in  it — that  they  meant  that  the  right 
for  which  some  of  the  States  stipulated,  and  to  which  all  nc- 
ceded,  should,  from  the  peculiar  nature  of  the  property  in 
which  only  some  of  the  States  were  interested — be  carried  into 
execution  by  that  department  of  the  general  govemment  iB 
which  they  were  all  to  be  represented,  the  Cong^rese  of  tit^ 
United  States. 

"  But  is  not  this  power  of  legislation  by  the  States,  upott 

Lmdfi  and  the  StAt«H  not  linving  any.  or  the  Btittes  which  were  to  be  pnndpiDf  i 
eiiriched  by  AgricnltiirG  imd  th«  Stales  whith  were  to  be  onriebcd  by  mmak* 
tar«a.  The  rights  antl  oblig-ationa  which  corr4jHj>ond  to  such  B<>ctioniil  dirMjii 
are  c^nlj  determined  bjpoliticiil  adjustments.  Con  tiie  rights  and  oblig»t}ani«f 
private  ptTeotii  bo  jadidnlly  deiemiined  by  such  diBtinctionfl?  CotopKn  ttk 
gg  604,  500,  OB  the  d(M:triDe  of  equality  of  the  States  in  reapect  to  the  TertHstkk 
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pravifiion, 

l^etiDg  the  manner  in  whicb  the  guarantee  shall  be  fulfilled  ?" 

^    From  the  whole,  it  appears  that  wliOe  Judge  Wayne  main- 

iuned  tliat  the  fugitive  might  be  seized  and  removed  under 

^e  provision  alone,  operating  as  private  law,  he  also  regarded 

le  State  in  its  political  capacity  as  owing  a  duty  mider  a  law 

ich  Congress  was  bound  to  enforcCj  and  in  this  adopted  the 

>iid  construction.     Or^  if  he  adopted  any  other  construc- 

n,  he  regarded  the  several  State  as  that  *' other  person-'  upon 

lom  the  duty  to  deliver  up  is  enjoined,  and  who,  ^vith  the 

lant,  is  a  party  in  a  case  within  the  judicial  power  of  the 

fjiited  States.     It  is  also  remarkable  that  Judge  Wayne  re- 

s  the  State  from  which  the  fugitive  escaped  as  the  subject 

the  right  correlative  to  this  duty.     See  pages  644-646  of  the 

JBport. 

-.    §  757.  Chief  Justice  Taney,  in  the  beginning  of  his  several 
Jlpinion,  p,  626,  says : — "  But  as  the  questions  before  us  ariae 
m  the  construction  of  the  Constitution  of  the  United  States, 
id  as  I  do  not  assent  to  all  the  priaciples  contained  in  the 
linion  just  delivered,  it  is  proper  to  state  the  points  on  which 
diflfer.'*    Judge  Taney  supports  the  fourtli  construction  by 
ing  the  owner's  right  to  seize  and  remove  the  fugitive  in- 
idently  of  statute  regulations,  and  also  by  basing   the 
wer  of  Congress  on  the  general  power  of  maintaining  what- 
cr  rights  of  private  persons  may  exist  under  national  law, 
the  same  page  his  words  are : — "  I  concur  also  in  all  that 
itained  in  the  opinion  concerning  tlie  power  of  Congress 
itect  the  citizens  of  the  slaveholding  States  in  the  enjoy- 
ment of  this  right ;  and  to  provide  by  law  an  elFectual  remedy 
ito  enforce  it  and  to  inflict  penalties  upon  those  who  shall  vio- 
provisions ;  and  no  State  is  authorized  to  pass  any  law 
'eomes  in  conflict  in  any  respect  with  the  remedy  provided 
\j  Congress.''     In  his  argument  in  favor  of  concurrent  action, 
jfldicial  as  well  as  legislative,  on  the  part  of  the  States,  Judge 
Taney  indicates  his  adoption  of  the  same  constniction ;  partic- 
ularly on  page  62S,  where  he  says  :■ — *'  Moreover,  the  clause  of 
tiie  Constitution  of  which  we  arc  speaking  does  not  purport  to 
Iw  a  distribution  of  the  rights  of  sovereignty  by  which  certain 
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On  p.  641,  Judge  Wayne  speaks  of  "  the  rights  and  oblij 
tions  of  the  States  under  the  provkion,*'  and  says: — *'It  ia  »d-i 
mitted,  that  the  provision  raises  what  is  properly  termed  aj 
perfect  obligation  upon  all  of  the  States  to  abstain  from  doii 
anything  wliich  may  interfere  with  the  rights  secured-     Will 
this  be  so,  if  any  part  of  what  may  be  necessary  to  didehaige 
the  obligation  is  reserved  by  each  State,  to  be  done  as  each 
may  think  proper?    The  obligation  is  common  to  all  of  them,  | 
to  the  same  extent,    lis  object  is  to  secure  the  property  of  eome  . 
of  the  States,  and  the  individual  rights  of  their  citizens  in  thai 
property*    Shall,  then,  each  State  be  permitted  to  legislate  in  J 
its  own  way,  according  to  its  own  judgment,  and  their  separata} 
notions,  in  what  manner  the  obligation  shall  be  discharged  to 
those  States  to  which  it  is  due  f    To  permit  some  of  the  States 
to  say  to  the  others,  how  the  property  included  in  the  provision  | 
was  to  be  secured  by  legislation,  without  the  assent  of  the  lat- 
ter, would  certainly  be,  to  destroy  the  equality  and  force  of  the 
gnaranteej  and  the  equality  of  the  States  by  which  it  was  | 
made*    That  w^as  [G42]  not  anticipated  by  the  representative*  | 
of  the  slaveholding  States  in  the  convention,  nor  could  it  have] 
been  intended  by  the  framers  of  the  Constitution* 

'*  Is  it  not  more  reasonable  to  infer,  as  the  States  were  fonn* 
ing  a  government  for  themselves,  to  the  extent  of  the  powers 
conceded  in  the  Constitution,  to  which  legislative  power  was 
given  to  make  all  laws  necessary  and  proper  to  caiTy  into  ex- 
mention  all  powers  vested  in  it—that  they  meant  that  the  right 
for  which  some  of  the  States  stipulatedj  and  to  which  all  ac- 
ceded, should,  from  the  peculiar  nature  of  the  property  in 
which  only  some  of  the  States  were  interested — be  carried  into 
execution  by  that  department  of  the  general  government  in 
which  they  were  all  to  be  represented,  the  Congress  of  the 
United  States, 

**  But  is  not  this  power  of  legislation  by  the  State%  upon 

lands  nnd  the  Stateft  not  hflTing  any,  or  the  HUiea  which  were  to  be  princlpaDf 
enriched  by  n^ictiUure  and  the  Rtotes  whit'h  were  to  be  enriched  by  mrnmi'^" 
torefl.     The  rights  and  obli^fttkms  which  coprcapond   to  ant-h  sectiatiftl  divisi 
are  only  determinc'd  bypi^liticnl  ftdjnwtmeiitfl.     Can  the  right  a  osd     ' 'V         na  < 
private  persona  b<j  judicially  determi  ned  by  such  dietiQctinns  7 
g§  tKH,  60&,  on  the  doctrine  of  equality  of  the  States  in  respect  to  tL.   .  ^. 
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this  proviBioHj  a  claim  for  each  to  use  its  discretion  in  inter- 
preting the  manner  in  which  the  guarantee  shall  be  fiilfilledf 

From  the  whole,  it  appears  that  while  Judge  Wayne  main- 
tained that  the  fugitive  might  be  seized  and  removed  under 
the  provision  alone,  operating  as  private  law,  he  also  regarded 
the  State  in  its  political  capacity  as  owing  a  duty  under  a  law 
which  Congress  was  bonnd  to  enibrcCj  and  in  this  adopted  the 
second  construction.  Or,  if  he  adopted  any  other  construe- 
tion^hc  regarded  the  several  State  as  that  "other  person"  upon 
whom  the  duty  to  deliver  up  is  enjoined,  and  who,  with  the 
claimant,  is  a  party  in  a  case  within  the  judicial  power  of  the 
United  States.  It  is  also  remarkable  that  Judge  Wajme  re- 
gards the  State  from  which  the  fugitive  escaped  as  the  subject 
of  the  right  correlative  to  this  duty.  See  pages  614r-646  of  the 
report, 

§  757.  Chief  Justice  Taneyj  in  the  beginning  of  his  several 
Opinion,  p.  ^26^  says : — "  But  as  the  questions  before  us  arise 
upon  the  construction  of  the  Constitution  of  the  United  States, 
and  as  I  do  not  assent  to  all  the  principles  contained  in  the 
opinion  just  delivered,  it  is  proper  to  state  the  points  on  which 
I  differ.-'  Judge  Taney  supports  the  fourth  construction  by 
affirming  the  owner's  right  to  seize  autl  remove  the  fugitive  in- 
dependently of  statute  regulations,  and  also  by  basing  the 
power  of  Congress  on  the  general  power  of  maintaining  what- 
ever rights  of  private  persons  may  exist  under  national  law. 
On  the  same  page  his  words  are : — ^'  I  concur  also  in  all  that 
is  contained  in  the  opinion  concerning  the  power  of  Congress 
to  protect  the  citizens  of  the  slaveholding  States  in  the  enjoy* 
ment  of  tliis  right;  and  to  provide  by  law  an  effectual  remedy 
to  enforce  it  and  to  inflict  penalties  upon  those  who  shall  vio- 
late its  provisions;  and  no  State  is  authorized  to  pass  any  law 
that  comes  in  conflict  in  any  respect  with  the  remedy  provided 
by  Congress."  In  his  argument  in  favor  of  concurrent  action, 
judicial  as  well  as  legislative,  on  the  part  of  the  States^,  Judge 
Taney  indicates  his  adoption  of  the  same  construction ;  partic- 
ularly on  page  628,  where  he  says: — ''  Moreover,  the  clause  of 
the  Constitution  of  which  we  are  speaking  does  not  purport  to 
be  a  distribution  of  the  rights  of  sovereignty  by  which  certain 
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gorcrttg^ent;  in  order  mare  dbctaallj  to  gmd 
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Ihml  tke  SCafeM  wold  iK»t  splnM  maA 
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*     *    For  exminple,  tbe  Oonftitiitioii  pronlee  dtti 

ijimll  p«ii  mof  law  impairtii;  Ae  obl^itioD  of 

IBce  the  riglit  in  qnestSoii^  is  m  tiidiiidttal  riglit  pliwd 

tlie  proteeCioii  of  the  general  p^remmtnU*  md  is  ofder  to  ie^ 

aire  it  Coiig!re»  has  paoed  a  law  aatliorising  a  writ  of  cnor 

to  the  Sopreine  Ck>ttTt,''  dre. 

Judge  Taner^s  argument  seem%  brieflj,  to  be  ttie«  thfft— 
^ee  tlte  rights  and  obligations  created  hj  the  pnmrirm  vc 
tneident  to  relations  of  private  penons  under  a  law  of  iialiomi 
i^clent,  the  Stales  must  have  the  power  to  enforce  thai  law  » 
a  mle  of  action  for  prirate  persons  widiin  tbe  aercral  jimsffie* 
ticm  of  the  State. 

§758.  Xr.  Jofitiee  Thompson  said^  p.  ffSS: — ^^I  eonew 
the  judgment  gireii  br  the  court  in  this  case.    Bat  aot 
able  to  jtdd  mj  absent  to  all  the  doctrines  embraced  in  dii 
opbiott,  I  will  verjr  briefly  state  the  grounds  on  whieh  mr 
jndgment  is  plaeed/'    Judge  Thompson  does  not  itiathietlj 
affirm  the  right  of  f-  *  V       »ral  tndepentl  '  r" 

proTisionsof  anjrstatr  iiiewas,bow 

rily  implied  in  the  judgment  of  the  eonrt)^  and  saTS,  p,  6SS:' 
"  If,  as  R<^enis  to  be  adnutted.  *  '  *  'on  is  neeessary  to 
into  effect  the  ubject  of  the  t  -  .  .Jon,  what  becomes  of 
right  where  there  is  no  law  on  the  subject  f '  Yet  be  also  saTS, 
p.  034,  "  The  right  of  the  master  to  the  service  of  the  ^lare  ae> 
cording  to  the  laws  of  the  State  from  which  he  eecapedi  is  a 

^  It  wodd  be  more  eatr^d  to  mmy  tfuii  9uch  i%ht«  rest  qd  tbe  itaHQOftl  OMDud^ 
fml  law,  wbieh  M  Uf  t>e  fttiMfitdfied' bv  tbe  |;t?nei^  Giprenmcni  ma  well  ^^  try  ifet 
HUte  Qorcnunenta.    On  tb<(  §mtie  we.  Judge  TAnej  retwatedly  mmm  *M.frWMi 

"  iodif  idiul  rigbt/*  toc<tiiQg,  nppArentlj,  tbe  right  of  ■  priTmt«  pereon.         ^^jj 
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right  secured  by  tlie  Oonstitntion,  and  requires  no  law  to  for- 
tify or  strengthen  it."  lie  agrees  witli  the  Cliief  Jostice  ia 
maintaining  a  coticurrent  power  of  legislation  in  the  States, 
tlrough,  on  the  whole,  hid  language  is  more  in  accordance  with 
the  third  construction  than  with  any  other. 

§  loiK  Mr.  Justice  McLean  disatfreed  with  all  the  other  , 
memhers  of  the  court  by  holding  tnat  the  owner  could  not 
seize  and  remove  the  fugitive  slave  by  virtue  of  the  provisioa 
alone  (pp.  GGfM573).  It  does  not,  however,  follow  from  this 
alone  that  he  could  not  have  regarded  the  provision  as  having 
the  effect  of  private  law,  acconling  to  the  fourth  construction* 
lie  seems  to  admit  that  independently  of  any  statute  the  owner 
may  have  a  perfectly  legal  right  wliieh  may  be  judicially  re- 
cognized (p.  670) : — ^'  I  cannot  perceive  how  any  one  can  doubt 
that  the  remedy  given  in  the  Constitution,  if,  indeed,  it  give 
any  remedy  without  legislation,  was  designed  to  he  a  peaceful 
one;  a  remedy  sanctioued  by  judicial  authority;  a  remedy 
guarded  by  the  forms  of  law.^  But  the  inquiry  is  reiterated — 
la  not  the  master  entitled  to  his  property  J  I  answer,  tiiat  be 
is.  His  right  is  guaranteed  by  the  Constitution,  and  the  most 
summary  means  far  its  enforcement  is  found  in  the  acts  of  Con- 
gress.^" 

Judge  McLean's  several  Opinion  contains  but  little  explan- 
atory of  the  basis  of  the  legislative  power  of  Congress.  He 
treats  the  question  of  power  in  Congress  as  settled,  and  first 
refers  to  it  by  asking  whether  it  ia  exclusive.  On  page  660 : — 
"Docs  the  provision  in  regard  to  the  reclamation  of  fugitive 
slaves  vest  the  power  exclusively  in  the  federal  Government?** 
His  language  in  arguing  that  the  power  is  exclusive  of  State 
legislation  would  indicate  his  adoption  of  the  second  construc- 
tion. It  will  be  seen  that  Judge  McLean  constantly  speaks  of 
a  duty  of  the  States  to  deliver  up  the  fugitive  on  claim,  even 
while  ho  assei"ts  that  they  have  no  power  to  act  in  the  matter. 
He  continues: — "This  must  be  determined  from  the  language 
of  the  Constitution  and  the  nature  of  the  power.  The  language 
of  the  provision  is  general.  It  covers  the  whole  ground,  not  ■ 
in  detail,  hut  in  principle.    The  States  are  inhibited  from  pasB- 

*  Compwe  Chttjicellor  Wiilworth's  dactrme,  ante,  p.  451. 
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ing  *  any  law  or  regulation  which  shall  discharge  a  fagitire  ] 
daye  from  the  service  of  his  master  ;*  and  a  poettire  dutr  i» 
enjoined  on  them  to  deliver  him  up,  *  on  claim  of  the  par^  to 
whom  his  service  may  be  due.' 

"The  nature  of  the  power  showa  that  it  must  be  exclufiive.' 
It  was  designed  to  protee^tUe  rights  of  the  master,  tuidagatDflt 
whom  I  Not  against  the  State,  nor  the  people  of  the  Stale  in 
which  he  resides;  bat  against  the  people  and  the  legialatiTe 
action  of  other  States  where  the  fugitive  from  labor  mig^hl  be 
found.  Under  the  confederation,  the  master  had  do  k^ 
means  of  enforcing  his  rights  in  a  State  opposed  to  darerf.  A 
disregard  of  rights  thus  asserted  was  deeply  felt  in  the  South. 
It  produced  great  excitement,  and  would  have  led  to  results 
destructive  of  the  Union,  To  avoid  this,  the  constitntionml 
guarantee  was  essential, 

"The  necessity  for  this  provision  was  fonnd  in  the  views 
and  feelings  of  the  people  of  the  States  opposed  to  slavery ; 
and  who,  under  such  an  influence,  could  not  be  expected  favor- 
ably to  regard  the  rights  of  the  master.  Now,  by  whom  is 
this  paramount  law  to  be  executed  ? 

"  It  is  contended  that  the  power  to  execute  it  rests  with  Iba 
States.  The  law  was  designed  to  protect  the  rights  of  the 
slaveholder  against  the  States  opposed  to  those  rights ;'  and 
yet,  by  this  argument,  the  effective  power  is  in  the  hands  of 
those  on  whom  it  is  to  o[3erate, 

"This  would  produce  a  strange  anomaly  in  the  history  of 
legislation.  It  would  show  an  inexperience  and  folly  in  the 
venerable  framers  of  the  Constitution,  from  which,  of  all  pub- 
lic bodies  that  ever  assembled,  they  were,  perhaps,  most  ex- 
empt. 

"The  clause  of  the  Constitution  under  consideration  de- 
clares that  no  fugitive  from  labor  shall  be  discharged  from 
such  labor,  by  any  law  or  regulation  of  the  State  into  which 
he  may  have  fled.  Is  the  State  to  judge  of  this !  Is  it  left  for 
the  State  to  determine  what  effect  shall  be  given  to  this  and 
other  parts  of  the  provision  ? 


*  Compare  9  Ohio,  269,  Satliir,  J. 


»  Compare  ante,  p.  4ei,  Bote, 
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"This  power  is  not  susceptible  of  dmaion.  It  is  a  part  of 
the  fmidamental  law,  and  pervades  the  Union,  The  rule  of 
action  wMcIi  it  prescribes  was  intended  to  be  the  same  in  all 
the  States.  This  is  essential  to  the  attainment  of  the  objects 
of  the  [6(i2]  law.  If  the  effect  of  it  depended,  in  any  degree, 
upon  the  construction  of  a  State  by  legislation  or  otherwise,  its 
spirit,  if  not  its  letter,  would  be  disregarded.  This  would  not 
proceed  from  any  settled  determination  in  any  State  to  violate 
the  fundamental  rule,  but  from  habits  and  modes  of  reasoning 
on  the  subject.  Such  is  the  diversity  of  human  judgment, 
that  opposite  conclusions,  equally  honest,  are  often  drawn  from 
the  same  premises.  It  is,  therefore,  essential  to  the  uniform 
efficacy  of  this  constitutional  provision  that  it  should  be  con- 
sidered, exclusively,  a  federal  power.  It  is  in  its  nature  as 
much  so  as  the  power  to  regulate  commerce,  or  that  of  foreign 
intercourse." 

In  the  further  examination  of  this  question,  Judge  McLean, 
even  wliile  denying  that  the  States  would  have  any  legislative 
power  over  the  subject  even  had  Congress  not  legislated,  main- 
tains the  idea  that  the  duty  created  by  the  clause  is  the  duty 
of  the  States.  In  that  part  of  his  Opinion  which  relates  to  the 
validity  of  the  Act  of  Congress  in  imposing  duties  on  State 
magistrates,  on  page  605,  he  says : — 

'*  The  Constitution  requires  *  that  such  person  shall  be  de- 
livered up,  on  claim  of  the  party  to  wliom  tlie  service  is  due,' 
Here  is  a  positive  duty  imposed ;  and  Congress  have  said  in 
what  mode  this  duty  shall  be  performed.  Had  they  not  the 
po%ver  to  do  so?  If  the  Constitution  was  designed,  in  this 
respect,  to  require,  not  a  negative  but  a  positive  duty  on  the 
State,  and  the  people  of  the  State,  where  the  fugitive  from 
labor  may  be  found — of  which,  it  would  seem,  there  can  be  no 
doubt^t  must  be  equally  clear  tliat  Congress  may  prescribe 
in  what  manner  the  claim  and  surrender  shall  be  made.  I  am 
therefore  brought  to  the  conehision  that,  although,  as  a  general 
principle,  Congress  cannot  impose  duties  on  State  officers,  yet 
in  the  cases  of  fugitives  from  labor  and  from  justice,  they  have 
the  power  to  do  so. 

**  In  the  case  of  Martinis  Lessee  v.  Hunter,  1  Wheat.  Kep. 
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304j  this  Court  say,  'The  languftgc  of  the  Constilutii^ii  isj 
perativc  on  the  States  as  to  tlie  performance  of  luanjr  di 
It  h  imperative  ou  the  State  le^islaturoii  to  make  lawspf 
ing  the  time,  place,  and  mannor  of  holding  elections  for  eeoa- 
tors  and  representatives,  and  for  electors  of  President  and 
Vice-Pre8ident.  And  in  these,  as  [660]  well  as  in  other  eaaesy 
Congress  have  a  right  to  revise,  amend,  or  supersede  the  law« 
which  may  be  passed  by  the  State  leccislatures/ 

^*  Now,  I  do  not  insii^t  on  the  exercise  of  the  federal  power 
to  the  extent  as  here  laid  down.  I  go  no  farther  than  to  aay, 
that  where  tlie  Conetittition  imposes  a  positi%*a  duty  on  m 
State,  or  its  olficers,  to  surrender  fugitives,  that  Congres 
may  prescribe  the  mode  of  proof,  and  the  duty  of  the  State 
officers.  , 

**Tlii9  power  may  be  resisted  by  a  State,  and  there  is  no 
means  of  coercing  it.     In  this  view  the  power  may  be  consid- 
ered an  important  [sic]  one.     So  the  Supreme  Conrtof  a  Sute  ; 
may  refuse  to  certify  its  record  on  a  writ  of  error  to  the  Supreme  j 
Court  of  the  Union,'  under  the  twenty-fifth  section  of  the  JH- 
dtciary  act.     But  resistance  to  a  constitutional  authority  by  ' 
any  of  the  Statu  fiuictlonaries,  should  not  be  anticipated;  and 
if  made,  the  federal  government  may  rely  upon  its  owii  agenes 
in  giving  eflect  to  the  laws." 

On  tlie  wliole,  Judge  McLean  seems  to  support  the  secoBS 
ftonstruction  as  the  basis  of  tlie  legislation  of  Congress.     IT©' 
denies  the  concurrent  power  of  the  States,  on  the  ground  that 
they  are  tlie  subjects  of  tlie  rule  of  action  which  is  to  be  ea- 
forced. 

§  7G0.  The  Opinion  of  Mr.  Justice  Daniel  is  to  be 
especially  noticed,  in  considering  how  far  the  opinions  ex- 
pressed in  this  case  are  extrajudicial.  On  page  050  of  the 
report  Judge  Daniel  says  ; — 

*'  Concurring  entirely  as  I  do  with  the  majority  of  the  Conrtj 
in  the  conclusions  they  have  reached,  relative  to  tlie  effect  and 
validity  of  the  statute  of  Pennsylvania,  now  under  review,  it  lA 
with  unfeigned  regret  that  I  am  constrained  to  dissent  fros 


'  This  occurred  in  th«  Wlaoonsin  CMe,  AXyleoxm  v.  Booth ;  see  j 
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some  of  tlie  principles  aud  reasonings  which  that  majority,  in 
passing  to  our  common  concliisioaaj  have  believed  themselves 
called  on  to  affirm. 

[651]  "Injudicial  proce3iing*  ganerally,  that  has  beea 
deemed  a  safe  and  prudent  rule  of  action,  whieli  involves  no 
rights^  nor  questions  not  necessary  to  be  considered ;  but 
leaves  these  for  adjudication  where,  and  wlien,  only  they  shall 
be  presented  direetly  and  unavoidably,  and  when  surrounded 
with  every  circumstance  which  can  best  illustrate  their  char- 
acter. If,  In  ordinary  questions  of  priv^ate  interest,  this  rule 
is  recammended  by  eonsideratiuna  of  prudence,  and  accuracy, 
and  justice,  it  is  surely  much  more  to  be  observed,  when  the 
subject  to  wliich  it  is  applicable  is  the  great  fundamental  law 
of  the  confederacy,  every  clause  and  article  of  which  affects 
the  polity  and  the  acts  of  States, 

"  Guided  by  the  rule  just  mentioned,  it  seems  to  me  that 
the  regular  action  of  the  Court  in  this  case  is  limited  to  an  ex- 
amination of  the  Pennsylvania  statute,  to  a  comparison  of  ita 
provisions  with  the  thinl  clause  of  the  fourth  Article  of  the 
Constitution,  and  with  the  act  of  Congress,  of  1T93,  with 
which  the  law  of  Pennsylvania  is  alleged  to  be  in  conflict ;  and 
that  to  accomplish  these  purposes  a  general  definition  or  con- 
trast of  the  powers  of  the  State  and  federal  govemmenta  was 
nGither  requisite  nor  proper.  The  rnnjority  of  my  brethren,  in  the 
conscientious  discharge  of  their  duty,  have  thought  themselves 
bound  to  pursue  a  different  course  ;  and  it  is  in  their  definition 
and  distribution  of  State  and  federal  powers,  and  in  the  modes 
and  times  they  have  assigned  for  the  exercising  those  powers, 
that  I  find  myself  compelled  to  differ  with  them. 

u  #  *  #  'pj^^j  paramount  authority  of  this  clause  in 
the  Constitution  to  guaranty  to  the  owner  the  right  of  prop- 
erty in  his  slave,  and  the  absolute  nullity  of  any  State  power, 
directly  or  indirectly,  openly  or  covertly,  aimed  to  impair  that 
right,  or  to  obstruct  its  enjoyment,  I  admit,  nay,  insist  upon 
to  the  fullest  extent,  I  contend,  nioreover,  that  the  act  of 
1793,  made  in  aid  of  this  clause  of  the  Constitution,  and  for  its 
enforcement,  so  far  as  it  conforms  to  the  Constitution  is  the  su- 
preme law  to  the  States,  [652J  and  camiot  be  contravened  by 
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them  without  a  violation  of  the  Constittition.  Bat  the  fnajoritj 
of  my  brethren,  proceoding  beyond  these  positions,  aasoine 
the  ground  tliat  the  claiifie  of  the  Constitution  above  quoted, 
as  an  affirmative  power  granted  by  the  Constitution,  is  efises- 
tially  an  exclusive  power  in  the  federal  Government ;  and^ 
consequently,  that  any  and  evQi'j  exercise  of  authority  by  the 
States  at  any  time,  thougli  undeniably  in  aid  of  the  guarantee 
thereby  given,  is  absohitely  null  and  void. 

'*  Whilst  I  am  free  to  admit  the  powers  which  are  exclusive 
in  the  federal  Government,  some  of  them  became  so  denomi- 
nated by  the  express  ternif^  of  the  Constitution ;  some  becauBe 
they  are  prohibited  by  the  States  j  and  others  because  their 
existence,  and  much  more  their  practical  exertion  by  the  two 
Governments,  would  be  repugnant,  and  would  neutralize,  if 
they  did  not  conflict  with  and  destroy  each  other :  I  cannot 
regard  the  tliird  clause  of  the  fourth  Article  as  falling  either 
within  the  definition  or  meaning  of  an  exclusive  power.  Such 
a  power  I  eoiisider  as  originally  and  absolutely,  and  at  all 
times,  incotnpatible  with  partition  or  association.  It  exclndef 
everything  but  itself." 

Judge  Daniel  does  not  give  any  opinion  on  the  const  na- 
tionality of  the  statute  of  1703,  a  decision  on  that  point  not 
being  material  to  the  judgment .     But  he  speaks  of  the  provi- 
sion as  if  it  contained  a  grant  of  power  to  **  the  federal  Govern- 
ment" (sec  p.  6o2)y  and  only  contends  that  it  is  not  exclusive.   By 
agreeing  in  the  judgment  of  the  court,  Judge  Daniel  must  have  i 
recognized  the  right  to  seize  and  remove  tlie  fugitive,  independ- 
ently of  statute,  and  by  this  supported  the  fourth  construction. 
There  is  nothing  in  the  Opinion  to  indicate  his  acceptance  of] 
the  second  construction  as  a  basis  for  the  legislative   power, 
except  his  s[>eaking  of  the  power  conferred  in  the  provision  aaj 
being  a  power  in  "the  federal  Government."     He  may  not,] 
however,  have  intended  to  distiuguisli  such  a  power   in  th^j 
Oovemttieni  from  a  power  belonging  to  the  judiciary  depQ 
menl  of  that  Government. 

§  761.  Mr.  Justice  Btddwin  was  the  only  member  of  tli< 
court  who  did  not  admit  the  Act  of  Congress  to  be  eonstituJ 
tional.    The  reporter  says,  p.  636:— "Mr.  Justice  Baldwii 
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concurrtid  in  revei-siDg  the  judgmeut  of  the  Supreme  Court  of 
Pennsylvania,  on  the  ground  that  the  act  of  the  Lcgialature 
[of  Pennsylvania]  %vas  uneonstitiitional ;  iuasnmeh  as  the  slav- 
ery of  the  person  removed  was  admitted,  the  removal  eould 
not  be  kidnapping.  But  lie  dissented  from  the  principles  laid 
down  hy  the  Court  as  the  grounds  of  their  opinion.'*  Judge 
Wayne  eays,  in  his  several  Opinion  (p,  037),  "  All  the  members 
of  the  Court,  too,  except  my  brother  Baldwin,  concur  in  the 
opinion  the  legislation  by  Congress  to  carry  the  provision  into 
execution  is  constitutional ;  and  he  contends  that  the  provision 
gives  to  the  owners  of  fugitive  slaves  all  the  rights  of  seizure 
and  removal  which  legislation  could  give ;  but  he  concurs  in 
the  opinion  if  legislation  by  Congress  be  necessary,  that  the 
right  to  legislate  is  exclusively  in  Congress/'  * 

It  appears  that  Judge  Baldwin  must  have  received  the 
fourth  construction  exclusively, 

§  762,  It  appears  that,  of  the  seven*  members  of  the  court, 
five  justices — Story,  "Wayne,  Taney,  Tliompson,  and  McLean 
— affirmed  the  power  of  Congress  to  legislate.  Mr,  Justice 
Daniel  refused  to  consider  the  question  ;  and  Mr,  Justice  Bald- 
win denied  that  the  power  belonged  to  Congress/ 

Of  the  live  alfirming  the  power  of  Congress,  Judge  Story 
must,  from  the  whole  of  his  Opinion,  be  taken  to  have  sup- 
ported the  third  construction.  In  this  be  appears  to  have  been 
alone,  if  not  supported  therein  by  Judge  Wayne,  whose  lan- 
guage, however,  agrees  best  with  the  second  construction. 
TIjc  second  construction  seems  also  to  have  been  adopted  by 
Judge  McLean,    In  the  Opinions  of  Chief  Justice  Taney  and 


^  In  Sims*  casG,  7  Cushing,  308,  Jud^je  Shaw  remarks  tlmt  Judge  Baldwin 
"had,  liowover,  previoosly  expressed  an  opinioQ,  on  the  circuit,  that  the  act 
WM  constltationiiX  in  the  case  of  Johtiscin  v.  Tomjikins,  Baldwin,  C,  C,  571.'* 
But  JadgQ  Baldwin's  decision  ia  that  citse  had  nothing  to  do  with  the  statute  of 

■Judges  Cutron  and  McKinley  are  not  mentioned  in  the  report. 

"  As  to  whether  the  decision  of  Ihia  question  wns  ED&terinl — if  the  nncoosti- 
tutionnlily  *>f  the  PciujsylTania  etitttttG  wos  a  diret't  conyt-queni^e  of  the  provi- 
sions of  the  Constitation,  the  validity  of  the  act  of  Con^e&s  was  imnjiiteriai 
(See  SutlilT,  J.,  9  Ohio,  2^3,)  All  the  justices,  with  the  exception  of  Judge 
MeLean,  held  that  the  act  of  Pennaylvania  was  invoUd,  merely  because  conflict- 
ing with  ri^i^hts  hebn;4:irijy:  t^  the  phiiutiff  under  the  Constitution  itself;  and  Judge 
McLean  hold  that  the  States  bad  tio  power  to  legislate,  even  in  Uio  abseace  of 
l^BUtioa  by  Congrese. 
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Judge  Thompson  there  ia  also  much  tu  favor  ike  mana  etm- 

struction,  though  these  two  memhers  of  the  court  may  poflfiibly 
huve  taken  that  view  of  the  provit>iori  which  i^  here  called  i 
fom-th  construction. 

It  will  he  remembered  that  all  the  ju&ticc*,  except  Jodgp 
McLean,  bupported  the  right  of  Beizure  and  removal  bjr  tlifl 
claimant  owner,  as  a  cousequence  of  their  interpretation  rf 
the  words  *'  shall  not  be  discharged  from  Buch  service  or  labori" 
and  therefore  gave  to  that  clause  of  the  provision  tlic  effect  of 
private  law.  Hut  no  member  of  tlie  court,  unless  Judgei 
Tauey  and  Thompson  may  be  so  understood,  seems  to  have  tatei 
the  two  clauses  of  the  provision,  together,  aa  having  the  effect 
of  private  law,  and  as  creating  cases,  within  the  judicial  power, 
between  the  claimant  and  tlie  alleged  fugitive  as  the  two  par* 
ties  therein.  There  is  but  little  support,  therefore,  given  by 
these  Opinions  to  the  fourth  construction  as  the  basis  of  the 
power  of  Congress/ 

It  will  hereafter  be  seen  that  this  case  has  generally  been 
underBtood  us  sustaining  thu  second  construction, 

§  7G3.  The  case  of  Jones  v.  Van  Zandt,  in  the  llnitod  States 
Circuit,  1S42-3,  hcfurc  Judge  McLean,  2  McLean,  507j  was  an 
action  for  harboring  and  concealing,  in  Ohio,  fugitive  slaves  | 
belonging  to  tlio  plaintiff,  contrary  to  the  provisions  of  file  | 
Act  of  Congress.     Judge  McLean  affirfus  tlie  constitutionality 
of  the  statute,  but  tliere  is  nothing  in  his  charge  to  the  jury, 
ib.  p.  597,  or  in  his  Opinion,  ib,  p.  611,  distinguisliing  the  basia  ! 
of  the  power  of  legislation.     The  power  is  considered  as  set- 
tied  by  the  Opinion  of  the  Supreme  Court  in  Prigg^s  ease.  The  , 
same  case  having  been  carried  up  to  the  Supreme  Court,  5  i 
lloward  223,  Mr.  Justice  Woodbury,  in  delivering  the  Opinion  I 
of  the  Court/  did  not  consider  particularly  the  question  of  leg- 

*  1  Ketit*8  Comm.  Tth  <*d,  p,  445.  note,  says  that  In  tliis  case  it  wn^ 
thai  the  nationul  GovernmL'jit,  in  the  ab Bene o  of  all  pooittve  pro. 


contrriry,  was  bound,  through  its  proper  department,  higialativf 
JQdh?iar\*,  its  Iho  ciiso  mi^ht  recjnire,  in  cmTy  into  effect  all  the  ri^jht. 
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impost'J  upon  It  hy  tht'Conatitutiuii."     liavti  thu  taaf;  is  u&deretood 

thnt  llu'  ilui  V  imposed  hy  thf  Uons^titiitlon  is,  In  the  first  liietAnce,  tbt   dut 

the  niifnuud  Ooverunient  as  ri  whole,  ftccording  to  one  adaptation  of  the  _1 

conatruttitiu — not  ft  duty  in  the  judiciary,  according  to  Story's  luUptAtioD  of  t 

const rnctifjn  or  according  to  the  fonrtli,  nor  ii  duty  of  the  StateB^  according  10  ] 
Uie  first  and  second*  *  ' 

■Jones  p.  Van  Zimdt,  6  Howard  (1846),  p.  229:— "This  court  h^a  alroady, 
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Mative  powei^,  viewing  it  as  already  settled  by  anthority^  In 
the  extract  from  the  Opinion,  given  in  the  note  below,  there  is, 
avowedly,  a  brief  repetition  of  Judge  Story '6  ideas  given  in 
Prigg's  case.  There  is  the  eame  siiperfluons  assertion  of  the 
necessity  of  the  constitutional  provision,  and  in  some  places  a 
similar  statement  of  its  effect  on  private  persons,  harmonizing 
beat  with  the  fourth  constrnction.  But  in  other  passages  there 
is  a  general  reference  to  "  dnties  imposed  on  the  general  Gov- 
ernment" to  enforce  the  provision^  "whether  in  favor  of  itself 
or  others'' — language  which  may  better  suit  the  third  eonstruc- 
tion,  and  is  not  perhaps  incompatible  with  the  second. 

after  macli  dt- liberation,  decideil  thnt  the  Act  of  Fob.  12,  1701^*  wfts  not  rc[uis;;iiflnt 
to  the  UuTtstltutioij.  Tho  reiwon-?  for  th<?ir  o]>mton  lire  fully  cxphiued  by  Justice 
Story,  in  Frigg  v.  PeniuiylvAniA.  l*i  Peters,  611. 

"  In  lomirig  to  that  coudiision,  they  wore  fortifionl  by  the  idea  that  the  Consti- 
tution itself,  iu  the  clauic  befnro  cited,  fliin^  ita  shiiMd^  for  Bemrity,  oTi^r  fluch 
pnrjfKirty  as  is  in  controversy  in  the  present  cuse,  aud  the  right  to  piirauc  nod  rt*- 
ilium  it  within  the  limita  of  anothor  Stat4;\ 

'"  This  was  only  c»rryiajEj  ont,  in  our  eonfedemte  farm  of  gnreramenit,  the  clear 
right  of  every  man  at  comuiun  law  to  malce  frcdh  suit  iiud  recapture, of  his  own 
property  within  tht»  realm.     S  Black,  Com.  4. 

*'  But  the  power  by  national  hiw  to  pnrsiM?  and  reg^ain  moat  Idnds  of  property, 
in  the  limila  of  a  foreign  Government,  iis  ruthur  an  nctof  ecjinily  than  strict  n^ht; 
fluid  hence,  as  the  property  in  persom?  mi;C^ht  nf>t  thus  be  rtsco^iied  in  aome  of  the 
Stated  in  the  Union,  and  ita  reclamation  not  be  allowed  through  either  conrteey 
or  right,  tiiia  clause  was  undtjubtedly  introduced  intt>  the  Constitution  Us  one  of 
ite  compromises,  for  the  safety  of  that  portion  of  the  Union  which  did  piitmit 
euclj  property,  and  which  otiierwise  might  often  be  deprived  of  it  entirely  by  ita 
merefy  crossing  the  lino  of  an  aljoimn^  Stale,     3  Madifon  Papera,  1569,  1589. 

*'  This  was  thought  to  b«  too  liarsh  a  doctrine  in  respect  to  any  title  to  prop- 
erty, of  a  friendly  neiglihor,  nur  brong^ht  nor  placed  in  anothor  iState,  under  ita 
lftw«,  b}^  the  owner  himgeltbiit  escniring  there  a^funst  hia  consent,  and  often  forth- 
with puraued  in  order  to  be  reclamed. 

'*  The  Act  of  Cougress,  pa.8aed  only  four  yeare  after  tlie  ConBtitution  was 
adopted,  wa»  therefore  designed  merely  to  render  effi-etive  the  g:unrnnt<^o  of  the 
Constitution  itself;  and  a  couree  of  deci«innA  nincc,  in  the  courts  of  the  Staler  and 
o(  the  general  Government,  has  for  btilf  a  century  exhibited  ^eat  mnforniity  in 
favor  of  the  validity  aa  well  as  expedienev  of  the  Act.  6  Serg.  tt  R*  i\2. ;  9  Jofina. 
67;  12  Wend  Sll,  &07;  2  Pick.  11  ;  Bald.  C.  C.  326;  4  Wauh.  C.  V,  8aU;  18 
l*ick,  215. 

*•  While  the  comprofoiBes  of  the  Constitution  exist,  it  is  imiwssible  to  do  jiia- 
tice  to  their  reqiiireraent«,  or  fullill  the  duty  incumbent  on  uh  towards  all  the  mem- 
bers of  the  Union,  untk^r  its  provialoutt,  without  auataiuiog  such  euaetnienta  as 
thofe  of  the  statute  of  1793. 

'*  We  do  not  now  prop«>se  to  review  at  len^:th  the  reasoning  on  whi<th  this  Act 
hhB  been  pronounced  constitutional.  All  of  ita  provjBions  have  been  fotuad  neces- 
earj  to  protect  private  rights,  under  the  elaude  in  the  Constitution  relating  to  tJus 
subject,  and  to  eJtecute  the  duties  imposed  on  the  general  Government,  to  aid,  by 
legi»laH<iin,  in  enforcing  every  constitutional  proviBion,  whether  in  favor  of  itself 
or  other??,  Thia  grows  out  of  the  pfjeition  and  nature  of  such  a  Government,  said 
is  ofl  imperative  on  it  in  cases  not  enumerated  #*pecially  iu  respect  to  such  Icglala- 
tioDf  oa  in  othera. 

"  That  thia  Act  of  Congress,  then,  is  not  repugnant  to  the  Constitution,  mnst 
be  conaidered  ae  among  the  settled  adjudications  of  tbia  coiirt." 


494 


ArTHOBITQB  QH 


[OS. 


§  764.  In  Eauffman  t\  Oliver  (1849),  10  Barr,  516,  vliero 
the  qacstion  was  of  the  power  of  tlie  State  courts  lo  entertain 
an  aotioD  for  harboring  slavee  and  aiding  them  to  esd^ie,  tti6 
Pennsylvania  Supreme  Court,  Coulter,  X,  after  earing  thai 
"  slavery  then  is  recognized  and  enforced  here  by  virtue  of 
that  compact  alone,"  and  reciting  the  proviBion,  says : — **  Upon 
claim  made  by  the  person  to  whom  service  is  doe,  the  fBgitire 
shall  be  delivered  up.  To  whom  shall  this  claim  be  made! 
Undoubtedly  to  the  person  or  persons  who  shall  have  the  al- 
leged slave  in  custody,  or  who  shall  attempt  to  protect  him 
from  the  owner  to  whom  the  services  are  due*  And  as,  bj  the 
compact,  the  slave  is  not  discharged  from  hid  service  by  eecap* 
ing  into  a  free  State,  the  owner,  or  his  authorized  agent,  may 
pursue  and  take  him  without  riot  or  breach  of  the  peace,  by 
manucaption  or  reprisal  in  any  place  where  the  compact  is 
obligatory,  just  in  the  same  manner  as  if  the  recaption  was  in 
the  slave  territory.  Sovereignty  is  so  far  yielded  by  the  free 
States,  and  so  far  the  constitutional  provision  executes  itself 
But  if  the  fugitive  is  harbored,  protected,  coDcealed,  or  enticed 
by  any  persons,  the  owner  must  make  the  claim  in  a  legal 
manner  and  by  legal  process,  according  to  the  Constitution  and 
laws  of  the  United  States.  The  mode,  manner,  and  circum- 
stance of  such  claims  are  fully  set  forth  in  the  Act  of  Congress 
of  1793,  and  the  means  of  making  such  claims  effectual  are 
therein  provided. 

*'  Congress  has  regarded  this  claim  to  the  service  of  the 
fugitive  as  a  right  of  property,  and  that  is  the  only  light  in 
which  it  can  be  viewed  ;  and  it  must  be  made  by  one  person  or 
p^iK»n0  against  another  person  or  persons,  properly,  to  be  as- 
serted in  a  court  of  justice.  It  is  therefore  a  controversy  be- 
tween parties  arising  under  the  Constitution  and  laws  of  the 
United  States,  and  must  be  referred  to  the  forum  having  juris- 
diction of  such  controversies.  The  Constitution  of  the  United 
States  declares  that  the  judicial  power  of  the  courts  of  the 
United  States  shall  extend  to  all  cases  arising  under  the  Con- 
stitution and  laws  of  the  United  States,  &c.  This  cause  of 
action,  good  or  bad,  is  within  the  jurisdiction  of  the  United 
States  courts ;  for  Congress  has  power  to  pass  all  laws  necea- 
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sary  to  make  tlie  claim  efScacions  and  commensurate  with  the 
constitutional  provision.  But  it  mnst  be  done  through  the 
court  over  which  Congress  have  power  and  through  their  in- 
stnimeutahty  ;  otherwise  the  claim  riiigbt  be  rendered  abortive 
by  the  decisions  of  State  courts  pursuing  their  local  policy. 
The  claim  ouglit  pnmarily  to  be  asserted  in  courts  whose  deci- 
sions would  conclude  the  subject  of  dispute,  and  not  in  a  for- 
eign forum  adverse  to  the  whole  process,  if  it  pursued  the  feel- 
ings and  policy  of  its  own  laws  and  the  principles  of  the  com- 
mon law*  The  provisions  of  the  Act  of  Congress  must  be  pur- 
sued in  the  tribunals  of  the  United  States.  There  they  meet 
with  no  warfare  by  local  legislation  or  municipal  peculiarities. 
And  the  person  claiming  the  services  of  the  fugitive  is  in  the 
forum  of  that  sovereignty  and  jurisdiction  under  which  his 
claim  is  made.  IrVithin  the  terms  of  the  compact,  and  within 
the  Act  of  CongresSj  we  acknowledge  tJie  validity  of  the  claim 
when  made  in  the  proper  forum.  But  outside  the  compact  we 
breathe  more  freely.  We  feel  the  genial  influence  of  the  com- 
mon law  on  tbis  subject/'  &c. 

In  this  case,  tbe  Pennsylvania  court  seems  to  be  endeavor-- 
ing  to  follow  out  the  doctrine  of  Prigg's  case.  But  the  view 
taken  by  Judge  Coulter  accords  beat  with  the  fourth  construc- 
tion* The  idea  that  the  claim  contcniplated  in  the  provision 
can  only  be  made  when  the  owner  demands  the  slave,  as  a  ter- 
tium  quid,  from  some  antagonist  party,  is  the  same  which 
Judge  Story  advanced,  16  Peters,  p,  016  {antey  p.  467),  But 
Judge  Story  found  this  antagonist  party  in  the  national  Govern- 
ment Under  the  first  and  second  constructions  the  claim  is 
against  the  State  in  which  the  fugitive  is  found,  and  which, 
under  those  constructions,  is  to  make  tbe  delivery.  There  ii 
probably  no  other  judicial  authority  to  be  found  wdiich  sup- 
ports the  view  taken  in  this  case,  that  is,  that  some  private 
person  in  possession  of  the  slave  is  by  the  Constitution  re- 
quired to  deliver  him  up  on  claim/ 

'  The  court  seema  to  hold  that  the  powor  of  Congress  to  legiakto  U  founded 
tipoii  the  ezisteoGfl  of  such  n  ease  wUMn  the  jtnliciiLrpi>wer  of  the  Unite*!  StAtea. 
But  necording  to  the  sami?  opmion  there  is  no  nuch  CAse  imlesa  tlie  anjipOBed  ahive 
Ift  conceuled  lir  delnined  a»  property  by  aotne  third  party.  If,  then,  t!ie  auppofted 
ulaTe  Ifl  merely  acting  aa  a  free  peraon^  the  Act  of  Congress  cannot  apply  to  him* 
HiB  awner  has  no  remedy  giren  liim  by  Congress  and  can  have  none. 
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In  holding  that  the  claim  which  arises  under  the  Ckinstit 
tion  is  a  case  within  the  judicial  power,  and  that  the  legislation 
of  Congress  is  hased  on  the  purpose  of  carrying  this  power  into ^ 
effect,  this  Opinion  agrees  with  the  fourth  constrtiction  and 
with  that  adaptation  of  the  third  constrnetion  which  was  held] 
hj  Story  to  he  the  basis  of  the  power  of  Congress. 

§  765.  In  State  v.  Hoppess  (1846),2  We^t,  L.  Jonmal,  SW,^ 
the  defendant,  on  the  return  to  the  writ  of  hahcae  corpus,  i 
turned  that  he  had  seized,  as  a  fugitive  from  his  service,  the' 
person  whom  he  was  required  lo  produce,  and  had  brought  him 
before  a  justice,  for  the  purpose  of  proving  his  claim  accordiiig 
to  the  law  of  Congress.     Judge  Read,  of  the  Supreme  Court  of 
Ohio,  in  remanding  the  supposed  fugitive  to  the  cvistudy  of  the 
defendant,  said,  in  respect  to  the  objection  that  the  provisioo 
'*  confers  no  power  upon  Congress  to  legislate  upon  the  pubjeet, 
but  only  imposes  a  duty  upon  the  States,  to  he  executed  by  their 
own  laws  :"— "When  the  Constitution  imposes  a  duty  or  9t- 
curee  a  right.  Congress  is  empowered  to  enact  such  laws  as  ar^ 
necessary  to  enforce  the  one  an<l  secure  tlie  other,     llie  subject 
of  slavery  is  one  of  irritation  and  difficulty ;  and  if  it  were 
left  to  the  States  to  secure  the  rights  of  the  master  to  bis  fugi- 
tive slave,  the  provision  tliat  the  escape  should  not  discharge 
the  right  to  i^ervice  would  prohably  be  of  little  worth,"  &c' 
'*In  tlus  way  the  compromise  might  be  totally  evaded,  or  its 
entire  spirit  violated.     And  if  Congress  should  attempt  to  eih 
force  it,  it  would  be  by  acting  on  the  States."    Then,  after  say- 
ing that  this  was  the  idea  of  the  confederation; — '^Our  Con»ti-j 
tution  remedies  tliis  defect  by  bringing  the  powers  of  the  gen- 
eral Government  to  act  upon  individuals  direc^tly,  instead  of 
States.     Hence,  the  powers  of  Congress  ghould  be  eonstrned  to 
remedy  the  evil  and  advance  tlie  intention  of  the  framers  of , 
the  Constitution.     If  this  were  wholly  a  new  question,  I  should  1 
decide  that  Congress  not  only  had  the  power,  but  that  it  is  a) 
duty  imposed  upon  Congress  to  legislate  upon  this  subject 
But  this  is  not  an  open  question,"  &c.    The  idea  seems  to  be, 
that  the  duty  correlative  to  the  owner's  right  is  not  a  duty  of 
the  State ;  but  the  j  udge  does  not  dis^tinguish  whether  Congresi j 
gets  the  power  through  the  power  of  the  judiciary  department^ 
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over  a  case  arising  between  two  private  persons  or  between  the 
owner  and  the  general  Government ,  or  by  a  more  immediate 
process  of  implieation/ 

In  Driskill  v.  Parrish  (1847)^  3  McLean,  631,  the  action 
was  for  the  penalty  under  the  Act  of  Congress  for  obstructing 
the  claimant  and  for  harboring,  &c,  A  portion  of  Judge 
McLean's  charge'  is  important  in  the  present  inquiry  as  ailirm, 
ing  the  ng!it  of  the  owner  to  seize  and  remove  the  fugitive  in- 
dependently of  legislation,  which  doctrine  it  is  herein  supposed 
agrees  best  witli  the  fourth  construction.' 

§  766.  In  the  judicial  opinions  which,  in  cases  arising 
under  tlie  Act  of  1850,  have  sustained  the  po\ver  of  Congress 
to  legislate  in  respect  to  fugitive  slaves,  there  is  very  little  by 
way  of  independent  discrimination  of  the  basis  of  that  power, 
and  the  decisions  under  the  law  of  1793  are  mainly  relied  on, 
as  precluding  the  inquiry. 

The  earliest  decision  under  the  Act  of  1850,  being  also 
that  which  is  most  relied  on  in  the  later  cases  for  sustaining 
that  statute,  is  that  of  the  Supreoie  Court  of  Massachusetts,  in 
Sims'  case  (April,  1851),  7  Cushing,  285.  Chief  Justice  Shaw, 
delivering  the  Opinion  of  the  Court,  began  by  describing  the 

'  Cf  raves  v.  The  State  (1841?).  1  Cartcr'a  Ind.  368,  merely  aflirma  Prigg*8  ewe 
lA  authority  ihnt  8tttte  le|En^alation  i^  void. 

*  3  McLeaa,  634 : — '*  The  object  of  the  arrest  in  the  presant  case  waa  nrowed 
t^bo  to  take  the  fugitives  befori^  a  judicial  officer.  But  tiie  same  principle  applies 
where  tlie  arreat  U  made  for  the  purpose  of  taking  the  fugiUve  out  of  the  State , 
and  without  judicial  sanction.**  The  jiidj^e  referred  to  Prigc's  caae  as  tlie  Huthor* 
ity.  He  also  cited  Johnson  v.  Tompkins,  Baldwin,  B81,  and  WafihinKton, .).,  in  4 
Waah.  329,  as  sanetinniog  such  a  seizure.  But  it  will  be  remembered  thai  in  the 
last  of  these  the  seixnre  i»  justified  for  the  purpoise  of  tjiking  before  a  judge  {ante, 
p.  440)«  and  In  the  first  ease  the  rightd  of  the  claimant  rested  an  the  law  of  the 
State  of  Pennsylvania.     Ante,  p.  446, 

■  In  Gdtuer  r.  Gorham  (1848),  4  McLean,  402,  wliere  the  action  wae  for  the 
value  of  alavea  whom  the  plaintiff  or  liis  agents  had  attempted  to  ^eixe  in  Miehl- 
gan,  with  the  design  either  to  apply  for  a  certiticatc  or  to  remove  without  it,  and 
whorti  the  defendant*  enabled  to  caeupe  t^  Caniida,  Judge  McLean,  in  hit*  <_)pinion 
or  charge,  seems  again  to  have  recognized  the  doctrine  stated  by  him  in  the 
above  case.  The  following  aentences,  from  p.  42i'5  of  the  report,  are  the  moet  ma- 
terial, though  in  themselves  notli'mg  more  than  the  ordinary  judicial  common- 
place:— "TbiB  provision  of  the  Con.stitiition  ia  a  goaranty  to  the  elave  Statea 
that  no  act  should  1>e  done  bj*  the  free  Btutea  to  discharge  from  service  in  any 
other  State  any  one  who  might  escjipe  therefrom,  but  thiit  such  fugitive  phoufd 
be  delivered  up  on  claim  being  made.  The  chmpc  was  deeraed  so  important,  that, 
a»  matter  of  history,  we  know  the  Constitution  could  not  have  been  adopted  with- 
out it.  As  a  part  of  that  instrument,  it  is  as  binding  upon  ro«rt8  and  jiiric«  aa 
any  other  part  of  it.'^  And  see,  to  the  aame  purpose,  in  a  similar  case,  Ray  v, 
Donnell  ana  Ilamiltonj  ib.  50&. 
VOL»  IL — 32 
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Oonstitntion  as  a  treaty  or  compact  between  the  States,  as  ab- 
fiolfitely  distinct  and  sovereign  nationalitiee  at  thts  tinte  of  its 
adoption,  and  proposed  to  ^'  ascertain  the  trne  tiieanin^g  mod 
effect "  of  this  provision,  aa  determined  liy  such  a  theory  (ibt 
295-297).  He  observed  of  the  provision : — "We  think  it  was 
intended  to  guaranty  to  the  owTier  of  a  slave^  living  withta 
the  territory  of  a  State  in  which  slavery  is  permitted,  tki 
rights  conferred  upon  such  owner  by  the  laws  of  such  State, 
and  that  no  State  should  make  its  own  territory  an  aaylom 
and  a  sanctuary  for  fugitive  slaveSj  by  any  law  or  regnlattoOy 
by  which  a  slave  who  had  e^aped  from  a  State  where  be 
owed  labor  or  scrv^ice,  into  such  State  or  Temtory,  eliooM 
avoid  being  reclaimed ;  it  was  designed,  also,  to  proTide  a 
practicable  and  peaceable  mode  by  which  such  fugitive,  upon 
the  claim  of  tlie  person  to  whom  such  labor  or  service  ahonkl 
be  due,  might  l>e  delivered  up." 

After  stating  cases  to  which  the  provision  does  not  apply, 
Judge  Shaw  further  said,  ib.  2C*9  : — "To  the  extent,  howcveii 
to  which  this  privilege  or  benefit  goes,  that  of  securing  the  ro^ 
turn  of  persons,  owing  service  or  labor  in  one  State,  who  had 
fled  or  escaped  into  another,  this  provision  of  the  coned tutioQ 
must  be  regarded  as  complete  and  gufiieient  to  the  proposed 
right.  But  the  constitution  itself  did  ntit  profess  or  propose 
to  direct,  in  detail,  how  the  rights,  privileges,  benefits,  and  im- 
munities intended  to  be  declared  and  secured  by  it,  shonld  be 
practically  carried  into  effect ;  this  was  left  to  be  done  by  laws 
to  be  passed  by  the  legislature,  and  applied  by  the  judiciary, 
for  the  estahlishraent  of  which  full  provision  was  at  the  same 
time  made.  The  constitution  eonfemiiluted  a  division  and 
distribution  of  the  powers  incident  to  a  sovereign  stale^  be- 
tween the  general  government  of  the  United  States  and  the 
gavernment  of  each  particular  State ;  a  distributian  not  de- 
pending on  local  limits,  but  made  by  selecting  certain  subjects 
of  common  interest  and  ]>lacing  them  under  tlie  entire  and  ex- 
clusive jurisdiction  of  the  general  government;  such,  for  in- 
stance, as  tlie  foreign  relations  of  the  country,  the  subject  of 
war  and  peace,  treaties,  the  reguhition  of  coninieree  with 
foreign  nations,  and  among  the  several  States,  and  with  the 
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Indian  ti-ibes,  Tliese  are  a  few  of  tlie  most  prominent  snh- 
jectSj  by  way  of  illustration,*  And  tfee  tlieory  of  the  general 
gOTernment  ]s,  tbnt  tliese  snhjeets,  in  their  full  extent  and  en- 
tire details,  being  placed  nnder  tlie  jurisdiction  of  the  general 
govemmentj  are  necessarily  withdrawn  from  the  jurisdiction 
of  the  State,  and  the  jnrisdietion  of  the  general  government, 
therefore,  becomes  exeliisive.  And  this  is  neeeesarj^  to  prevent 
eonstant  collision  and  interference;  and  it  is  obvions  that  it 
must  be  so,  beeanse  two  distinct  governments  ennnot  exercise 
the  same  power,  at  the  same  time,  on  the  same  eubject  matter. 
This  is  not  left  to  mere  implication.  It  is  expressly  declared, 
Article  L,  §  8,  that  congress  sliall  have  power  to  make  all 
laws  which  shall  be  necessary  and  proper,  for  carrying  into 
execution  all  the  powers  vested  by  the  constitnti^Tii,  in  the 
government  of  the  XTnited  States,  or  in  any  department  or 
officer  thereof.  And  by  Art.  6,  *  this  constitution,  and  the  laws 
of  the  United  States  which  f?hall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made  nnder  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  tlie  land  ;  and 
the  judges  in  every  State  shall  be  bound  thereby,  anytliing  in 
the  constitution  or  laws  of  any  Stat^  to  the  contrary  notwith- 
standing.' All  such  laws,  made  by  the  general  government, 
upon  the  rightg,  duties,  and  subjects,  specially  enumerated 
and  confided  to  their  jurisdiction,  are  necessarily  exclusive  and 
supremej  ag  well  by  express  provision,  as  by  necessary  impli- 

*  In  the  report,  an  expliuaatory  note  to  the  Opmion  ia  addtdjn  wliirh  (7  Ouah- 
ing.  :jn)  th«?  iudi^  again  referred  tothogt-  ^jK-t'ifie  jcrnnti^  1o  tUv  uatiunul  Govern- 
ment to  Act  in  reference  to  certain  inti'rnntionnl  relatinnfi  and  lntvr*?stH  of  the 
States,  arguing  that  the  States  stand  in  nn  IntcrDational  relalUm  in  respect  to  fugi* 
tivo  alttves,  and  Jhat,  thtrrfore,  it  must  have  been  iiitetuled  ibut  the  whole  anhjcLt 
ahould  be  within  the  legislative,  judiciat.  and  executive  powers  of  the  general 
GoTcrnnient,  In  this  connection,  the  Judge  i^aid  thnt  the  franiere  of  the  Coustilu- 
tion  nnmt  hiive  known  "  that  in  tiie  St.itea  wlii-re  (^ilnvery  waj3  allowed  hy  Invf,  cer- 
tain rights  ivttached  to  it^  citizens  which  wen?  recognized  l^  the  lawB  of  nations, 
aod  which  could  not  be  taken  away  without  their  consent.  They,  therefore,  pro- 
vided for  the  limited  enjoyment  of  that  right  a^  it  existed  before,  so  as  to  prevent 
peranns  owing  service  under  the  lawa  of  one  State  and  escaping  therefrom  into 
anotiier,  from  being  discharged  by  the  lawa  of  the  latter,  and  nntfiorixrH  fhf  gen- 
eral  Goi^trfnaent  fo  pre^rritr  meafin  for  th^ir  rfMnrfjdcm"  Could  Judge  ISiiaw  hare 
intended  to  say  that  the  owners  of  ^taTcs  had,  by  the  law»  of  tiation$»  a  riglit 
which  coyld  not  be  taken  away  without  their  consent,  to  retake  the  slaves  who 
had  eacap^  into  other  Stiites?  He  had,  in  this  Opinion,  declar**d  that  iti  the  ab- 
»enc«  of  the  provision,  the  owneKa  oloiin  would  have  depended  entirely  on  the 
will  of  the  State.    Compare  Judge  Kelaon,  aftl«,  p.  447,  note. 


500 


AirraoRiTiEa  on  the  cosrsTBucrroN, 


cation.  And  the  general  government  is  provided  with  its 
execntive,  legislative,  and  judicial  departments,  not  onlr  to 
make  laws  regnlating  tlie  rights,  duties,  and  snbjeeta  thus  con- 
fided to  them,  Iriit  to  administer  right  and  justice  respecting 
them  in  a  regular  conrse  of  judicature,  and  cause  them  to  be 
carried  into  full  execution,  bj  its  own  powers,  without  depend* 
enee  upon  State  authority,  and  without  any  let  or  restraint 
imposed  by  it. 

**  It  was,  we  believe,  under  this  view  of  the  right  of  requir- 
ing, specifically,  the  custody  of  one  from  whom  service  or  labor 
16  due  by  the  laws  of  one  State,  and  who  has  escaped  into  an- 
other, and  under  this  view  of  the  powers  of  the  general  govern- 
ment  and  the  duty  of  congress,  that  tlie  law  of  1793  was 
passed.** 

In  regarding  the  provision  as  a  treaty  between  independent 
nations,  in  speaking  of  the  States  as  bonnd  by  this  compact  and 
in  attributing,  at  tlie  same  time,  to  the  national  GoTemment  a 
power  to  carry  it  into  efieet,  Judge  Shaw  seems  to  have  support- 
ed the  second  construction.  But  it  is  also  implied  that  the  provi- 
sion itself  creates  legal  rights  and  obligations  in  private  perBons 
which  the  national  Government  is  bound  to  maintain,  and  this 
niay  better  accord  with  the  third  or  the  fourth  constmction. 
But  if  either  the  second  or  third  coustruction  was  adopted  by 
Judge  Shaw,  it  is  plain  that  his  assertion,  in  the  pass^age  above 
noted,  that  the  framers  of  the  Constitution  had  authorhfd  tJu 
gemral  Govermnent  to  prescribe  7)h^ans  for  thre  restoration  of 
fugitive  slaves,  has  no  better  logical  basis  than  may  be  found 
fur  tlie  similar  assertion  made  by  Judge  Story  in  Prigg's  case. 

The  judge  did  not  pretend  that  there  was  anything  in  the 
words  of  the  Constitution  to  indicate  such  a  grant  of  power; 
but  the  power  is  by  him  attributed  to  the  Government  as  a 
whole,  not  to  the  judiciary  or  to  some  other  department  or 
officer  thereof-' 

^  Tlw  questions  prcxented  in  tKia  cewe  to  Ui€*  Stnt<?  Court  ircre  also  fti^ed 
before  Jti%t*  Sprogue,  of  the  Uuit^d  States  District  Court,  on  applictttioiL 
for  Ijiibeas  coppiw  in  beKalf  of  Sima.  T3ie  Coart,  in  refusing  the  petioon,  goo- 
tainftd  the  law  of  Congreas  ;  but  ii(i  opinion  of  the  jiid^^^e  has  been  pubushecL  Tbe 
nppHwition  to  Judge  XVoodbiiry,  aa  United  Stiitoa  Circuit  Judje:©,  ^a*  on  different 
KTouiidA,  and  hia  decision  had  ao  reference  to  the  qaes»tioa  here  oonflldered. 
IV.  Month  I J  Law  Reporter,  10, 
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P67.  On  the  trial  of  Allen,  U.  S.  Deputy  Martslial  at  Syra- 
cule,  Jiioe  21 J 1S52,  before  the  New  York  Supreme  Court  Clr- 
coit,  for  violation  of  the  State  law  of  1840  *  in  tlie  matter  of 
the  fugitive  Jerry,  the  defence  relied  on  the  warrant  of  a  IT,  S. 
ComraisBioner  imJer  the  statute  of  1850.  Tlie  trial  was  before 
lion.  Riehard  P.  Marvin,  A  report  of  the  arguments  and  the 
charge  of  the  judge  were  printed  in  pamphlet,  at  the  office  of 
the  Syracuse  Daily  Journal  Li  his  charge,  Judge  Marvin 
discussed  the  authority  of  Congress.  lie  regarded  the  Consti- 
tntion  as  a  compact  between  the  States  as  separate  nationali- 
tiee,  and  the  provision  as  a  treaty  binding  the  States  as  political 
persons.  His  argument  appears  to  be,  that  power  over  all  the 
international  relations  of  the  States  vfa&  expressly  given  to  the 
general  Government,  and  that  the  States  were  forbidden  to 
make  treaties  with  each  other ;  that  hence  they  can  liave  no 
power  in  the  international  relations  arising  out  of  this  treaty 
provision  ;  that  the  power  over  the  whole  subject  must  be  in 
Congress,  or  at  least  is  a  resulting  power  in  tlie  Govennnent. 
See  pp.  88,  91,  02,  of  the  pamphlet* 

§  768.  In  Miller  v,  MeQuerry  (1853),  5  McLean,  472,  where 
the  custody  appears  to  have  been  exercised  under  the  law  of 
lS50j  Judge  McLean  J  sitting  at  chambers,  answering  the  ob- 
jection "  that  the  Constitution  left  the  power  with  the  States, 
and  vested  no  power  on  the  subject  in  tlie  federal  Govern- 
ment,** refeiTed  to  Prigg's  case  and  the  weight  of  authority  in 
favor  of  t!ie  power  of  Congress,  and  reasserted  that  view  of 
the  provision  w^hieh  is  herein  called  the  second  construction,' 


*  See  ante,  pp.  e»,  60. 

*  Aa  he  seem?  to  have  done  before  in  Pn^g^*9  cnst*.  ante,  ^  7^0.  In  Itita  In- 
sianeu  he  fiaid,  5  McLean,  474: — '^ThiiS  argiinRnt  has  been  soinetiineB  advanced* 
and  it  may  have  been  mtroduced  iiiUi  mw  or  riiore  political  phitfornis.  In  regard 
to  the  soundness  of  tliia  pOBitiou,  I  will  first  refer  tn  judicial  deeiBions.  In  the 
case  of  Pri^ie:,  '^^•t  the  judges  of  the  Supreme  Court,  without  a  diss^ntkij^  Toic4? 
[JudjC^e  McLean  miiat  have  forgotten  Ju%e  Baldwin L  nlfirmed  the  doctrine  that 
this  power  was  in  the  Federal  government.  A  majority  of  them  held  that  it  waa 
exelusivelv  in  the  general  government.  tSome  of  the  judgejs  thought  that  a  State 
inii|j^lit  legislate  in  aid  of  the  Act  of  Congress,  but  it  w^as  held  by  do  one  of  them 

'  at  the  power  could  be  exercised  by  a  State  except  in  »uburdination  of  the  Fed- 
a  power. 
'*  Every  iState  conrt  which  haa  derided  the  queetion,  bos  derided  it  in  accord- 
ance with  the  view  of  the  Supreme  Court.  No  respectable  court,  it  \b  believed, 
has  8uatained  the  view  tliat  the  power  ia  with  the  State.  Such  an  array  of  au- 
thority cAn  flcarcely  be  found  in  mvor  of  the  conatraction  of  any  part  of  the  C-on- 
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1 769.  The  ea^  ijf  BmUi^  Jime  term^  ISM,  3  Wk 
[  p.  1,  wmi  on  petition  of  Bo«idi,  la  Taeaftioii,  la  Jndgm  Satiih  6f 
the  SajireaMi  Court  of  the  State,  to  bedbdiirged  fron  tliei 
todjr  of  Abletnan,  U.  S«  MarriiaL  bj  wbom  he  was  hdd 
s  wmmuii  iamed  hj  b,  U.S.  Oraiiniiiioil^ry  for  bmnMg  ^itt- 
lairfallj  aided,  ansted^  and  abutted  a  pefdom  namad  Joaliu 
GlorcTr  Iield  to  eerriee  or  labor  in  the  State  of  Ifiaaoiiii  imder 
the  tawa  tbeiwf,  and  bdng  the  propertj  of  one  Garland,  aad 
liaring  eaeaped  therefrom  into  the  State  of  WiaeooBiD,  la  eamf% 
from  '*  the  ctistodj  of  a  U.  S.  Marslial,  br  whom  he  waa  bcU 
in  virlne  of  a  warrant  lasned  bj  a  U.  S.  Di&tiict  Jndge.  Jiadg^ 
Sitiitii  deeule^l  xliht  the  petitioner  wa^  entitled  to  bis  i 


tfetikM  of  th«  motire  or  4>hj«<!t  of 


Bat  thii  0Qsi5$metUM, 
M  «r^  «i  Federal.  ka«  alM  tbe 
MeLen  then  rafara  to  tiw  I^iaiitlOB  «r 
'  the  provi«iim  M  of  great ' 
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iU  hif  r^pinloQ,  u  to  the  exercise  of  till*  pftmer^ 
the  0  1 1  In  it^  le^I^tiire  and  jadicUl  aetum,  wmH  hmr^  aOM 

<k|pFe«  «>l^  ts^ta^aiux  m  Li«  own  jodjciiieiit.     A  few  mdiridQ^  in 
niajr  bure  maintgiiied,  at  one  time,  Uirnt  tha  pover  waa  with  \he  StMlea; 
▼fc VI  wert,  il  is  believed,  lon^  dnce  sbaodoned,  bat  xhej  ar«  maaM  ' 
w«  iiittl«rofexp«dieiioy  than  of  prineiple. 

[p.  47«.]  •*  But  whether  we  look  at  the  wei^t  of  aothoritj 
powtff,  atf  aA«ert«d,  or  at  the  ooottitutional  prorUion,  we  are  led* to  the : 
muH.  The  prviviaioD  read^'  (^fc(L,  redting  it),  "  Thb,  in  the  fint  pLacA^  la  m  ] 
rnf^asor?.  It  was  adopted  by  the  oAtioiml  coQTeotioa,  aad  was  sanHioaad  M  a 
federal  law  bv  the  reapoctire  States.  It  it  the  sapreoie  law  of  tlie  liuid.  Xom^m 
proTialoci  which  cannot  be  enlorced,  and  which  haa  no  penalty  for  ita  liolakka,  ii 
no  law.  The  highly  respectable  geotleiUAD  who  rvad  an  ingenions  mt^omiett  in 
ini|ipori  of  these  riewa  [Dr.  Brisbane,  of  South  CaroHna]  is  too  good  a  tbaofci^iia 
lo  vmimad  UmI  any  rule  of  action  which  maT  be  disregarded  wiihonl  iaetarvlaa  * 
penalty,  can  be  law.  ThiA  wae  the  great  objeclioo  to  the  artideo  ol  coofetoa* 
tioit  There  wa«  no  power  lo  enforce  iti  pro^'idtons.  They  were  roooamiMidiAvy 
and  without  fuinctlonif.  There  10  no  reflation,  dirine  or  boman,  wldeii  can  be 
cotM  a  law,  withooi  a  aanction.  Our  lirst  pareata,  in  the  garden,  felt  tbe 
of  thia.  And  it  haa  been  felt  by  violntors  of  the  diTiue  or  hiuoan  laws 
lh«  Uaiory  of  our  race. 

**The  prorisioa  in  the  conatiiiitloo  la  probibitonr  and  po^ntiTC.  It  probsfaili 
tJid  dialee  from  Ubermting  alavea  which  escape  into  them.  ^^"^  '*  ^t,\.v.r.^  ^  ^^itj  lo 
deliver  op  tnch  fbgitWee  on  claim  beinjt;  ma«ie.    The  confer  9p^ciaS 

power  in  Congreaa  to  prohibit  the  fir^st  or  to  enforce  the  oi  ^  seoood. 

Voes  it,  therefore,  follow  that  effect  can  be  given  to  neither,  it  a  Siat«!  abaD  disre- 
gard It  7  Hiip{>oae  a  Stale  decUn^  a  shiTe,  who  eficapes  loto  it,  shall  be  liberated, 
or  that  aay  one  wlHo  shall  aawist  in  delivering  [p.  477]  him  op  ahaU  bo  ptutiabed. 
If  thht  power  belooga  to  the  States  and  not  to  the  Federal  goTcmment^  tlicae  regtt- 
laliona  wonld  bo  legal,  v  within  the  exercise  of  their  discretion.  Hila  ia  itot  asi 
ideal  ease.  The  principle  mm  ioTolTed  in  the  Prigg  case,  and  the  SnpMna  ConI 
held  the  act  of  the  State  nnconatitotional  and  void. 

**  It  is  admitted  that  there  in  ao  power  in  the  Federal  gOTemnieiil  to  Ibre^  mtj 
legislative  action  on  a  State,    But  if  the  Coustitation  guarantees  a  rldii  to  4^ 
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by  reason  of  the  unconstitutioDality  of  the  law  of  Congress  of 
1850,  as  well  as  by  defects  in  the  warrant. 

A  certiorari  having  l>een  appliud  for,  and  allowed  by  the 
same  judge,  the  cause  came  on  for  argument  at  the  June 
term,  1854,  before  a  full  bench,  consisting  of  Cliief  Justice 
Whiton,  and  Justices  Crawford  and  Smith.'  The  Opinion 
of  the  court  confinning  Jadge  Smith's  separate  decision  was 
delivered  by  the  Chief  Juetice.  In  this  OpinioUj  the  Chief 
Justice  notices  the  opinions  in  favor  of  the  power  of  Congi'ess 
to  legislate  on  the  subject,  which  were  expressed  in  cases 
arising  under  the  law  of  1793,  but,  mthout  cither  affirm- 
ing or  denying  the  general  power,  decides  that  the  law  of 
1850  ia  unconstitutional  for  objections  wliieh  could  not  have 
been  made  against  the  former  Act,  The  Opinion,  therefore, 
throws  no  light  on  the  question  Iiere  examined — the  construc- 
tion of  the  provision  and  the  basis  of  legislative  power. 


mastpr  of  a  glavp,  and  tliat  he  iTiall  be  delivered  up,  tho  power  Is  given  to  effectu- 
ito  tlmt  rij^ht  If  this  bt^  not  bo,  the  ConsUtiition  Is  not  what  iU'fransffrfiinipiKNied 
it  to  bo,  it  wofi  beUevfd  to  bo  a  fundiimt-iital  Inw  of  the  Union,  A  federal  law, 
A  law  t^>  the  States  and  f  ti  the  people  of  the  States.  It  say*  tbitt  the  States  shall 
not  do  certjiin  things.  Is  this  the  form  of  g^iTing  ttdvice  Or  reeommondatiun  If  II 
ta  the  lin^niiffe  of  anthority  to  tbf»8e  who  are  bound  to  obey.  If  a  8tate  do  the 
thing  forbidden,  its  oet  will  be  declared  void.  If  it  refuse  to  do  that  whieh 
lA  eiijuined,  the  Federal  government,  btinfj  a  ffmatnmtni  [ital.  in  rep,],  haa  tli« 
jneans  of  executing^  it. 

"  The  eonatitution  provides  '  tbnt  full  faith  and  eredit  Hball  be  given  to  public 
actg,  recorde,  and  judicial  proceeding's*  of  one  State  in  everj^  other.  If  an  indi- 
viiluftl,  tlftiuiin^  tbiB  provi(?ion  as  a  right,  iiiid  a  Stnte  court  .shall  deny  it^  on  a 
writ  of  error  t«  the  Supreme  Court  of  the  Union,  aucb  judraent  would  be  reveret^d. 
And  the  provision  that  "  the  citizenfl  of  each  Stotc  ehall  be  entitled  to  nil  privi* 
leges  ami  imfiivitiities  of  eitizenn  in  tho  several  Statue/  Congrcp«,  unquestionnbly, 
may  provide  In  what  manner  a  right  claimed  imder  this  clau^o  and  denied  by  a 
State,  may  be  enforced.  And  if  a  case  can  be  raised  under  it,  without  any  furllicr 
statutory  proviKitrtia.  s* j  as  to  present  the  point  to  the  Supreme  Courts  the  dcei?ioti 
of  a  State  eourt  denying  tho  right  would  be  reversed.  So  a  State  is  prohibited 
from  pasHinc  a  law  that  aball  impnir  the  obligatione  of  a  contract  Such  a  law 
tbi;  [p.  478]  Supreme  Court  has  deelared  void*  In  these  caa^s,  and  in  many 
otherB  where  a  State  is  prohihUf d  froio  doing  a  tbing,  the  remedy  is  given  by  a 
writ  of  error  under  the  legislation  of  Congret^*.  The  same  winciple  iippHeB  in 
regard  to  fugitives  from  labor.  A  fugitive  from  justice  rauy  be  delivered  up  un- 
der a  fiiuiilar  provision  in  the  constitution/'  A'c,  rtciting  it,  with  the  remark  that 
"  in  both  casefl  CongreBS  baa  provided  a  mode  in  which  effect  ehnll  be  given  to  the 
provision.  No  one,  it  is  believed,  hai?  doubted  the  constitutionality  of  the  pro- 
vision [me^miiig,  of  course,  thf  *^l/u^•]  in  regard  to  fugitives  from  ju^lire." 

*  Byron  Paine,  Esq,,  elected  judge  of  the  Court  In  1869,  wns  couuBt'l  for  the  pe- 
titioner, agaioet  the  constitutionality  of  the  taw  of  Congresfl.  J.  R,  8har]j5tein»  Esq., 
U.  8.  Dist.  Attorney,  and  E.  G.  Ryan,  Esq.,  were  counsel  for  the  respondent.  Tho 
arguments  are  not  given  iFi  tiie  State  report.  They  are  given  m  a  pantpblet  r«*- 
port,  publie^hed  at  the  offict!  of  the  Frve  Democrat,  Milwaukee. 
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Mr.  Juitice  Crawf<wd  conearred  with  ha 
holding  the  p  '*  *       "  entitled  to  be  SmhMrged, 
commitment  el     ...      no  ja^t  c^iide  of  deteniioOf" M»d  tkal 
did  not  "  appemr  from  this  process  that  Glorer  [the  i 
Blare]  was  coromiUed  to  the  cnstodj  of  Mr.  Cotton,  the 
tt^  K arshal)  upon  claim  of  anj  person  whatever,^'*  dec,  (Ib.i 

Jndge  Crawford  dissented  from  the  other  jnsticei^  in  boM-J 
ing  the  law  of  1S50  to  be  eotifititntioiia],  and  from  Judge 
Smith,  by  asserting  generally  tlie  power  of  Congre^  to  legist 
late  on  the  subject.     On  page  73,  he  says: — "From  all  the 
information  which  I  hare  derived  from  the  lengthy  ai^gmnenta  i 
in  tlie  present  case,  finom  the  nature  and  history  of  the 
in  the  Constitution  of  the  United  States,  in  pip-sitaiice 
the  law  was  enacted  by  Congress,  as  well  as  from  an  examina- 
tion into  the  several  cases  reported  in  the  federal  and  State 
courts  in  which  this  preci&e  question  has  been  adjndicated,  I 
am  satisfied  that  Congress  has  the  eonstitntional  power  la 
legislate,'^  &e.     Judge  Crawford  then  remarks  that  but  for  the 
judicial  authority  to  the  contrary,  he  should  support  the  doe- 
trine  of  concurrent  State  l^slation.    After  citing  the  cJder 
cases,  he  saye,  on  p*  80 : — ^**  From  these  decisions,  I  ann  led  to 
Ttew  the  subject  as  definitely  settled,  and  the  maiLun,  Jtov  de- 
cisis, as  entirely  applicable.     I  understand  the  Chief  Joatiee 
to  feel  himself  concluded  by  these  decisions,  so  far  as  they  de- 
clare the  Act  of  1703  to  have  been  the  exercige  of  a  constttn- 
tional  power  by  Congress  to  legislate,  but  that,"  &e.    On  the 
same  page,  Judge  Crawford  said  tliat  the  force  of  the  ai^- 
ment  on  both  sides  had  raised  a  doubt  in  his  mind  as  to  the 
constitutionality  of  the  law  of  1S50,  but  he  did  not  otherwin 
express  opinions  bearing  on  the  questions  here  consitlered* 

§  770.  It  appears  that  in  denying  altogether  the  power  of 
Congress  to  legislate  on  this  subject,  Judge  Smith  was  alone. 
For  this  reason,  probably,  he  wrote  out  the  notes  of  the  Opin- 
ion delivered  by  him  on  the  certiorari.  Tlie  Opinion  deliTer<ud 
by  him  on  his  original  decision,  occupies  forty-two  pages  of  I 
the  report,  and  the  second,  fifty-seven  pages,  and  the  space  re*  f 
quired  precludes  their  insertion  here  in  full,  l^ce  the  commit- 
ment was  on  both  occasions  held  void  for  other  reasons,  the , 
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opinions  on  tlie  constitutionality  of  the  Act  of  Congress  may 
he  thought  extra-juclieiaL  They  are,  however,  not  eo  in  any 
greater  degree  than  were  those  in  Prigg's  case,  and  since  it  is 
the  earliest  judicial  opinion  opposed  in  all  points  to  the  doc- 
trines maintained  hy  Judge  Story  and  other  judges  in  that 
case,  an  abstract  of  Judge  Smith's  two  0{>inion8,  which,  of 
course,  are  in  their  principal  features  alike,  will  here  be  made, 
accompanied  by  citations  of  the  passages  bearing  most  directly 
on  the  question  eonsidered  in  this  chapter. 

In  the  first  Opinion,  the  judge  begins  (pp.  7-19)  hy  a  pre- 
liminary statement  of  his  position  as  a  State  judge  called  on  to 
decide  on  the  validity  of  a  custody  under  the  warrant  of  a 
United  States  ComunB&ioner,  dittiriguighing  that  custody  from 
one  under  the  anthority  of  a  judicial  officer  of  the  federal 
Government,  and  denying  that  there  was  in  tin's  instance  any 
conflict  of  jurisdiction.^  Next,  on  pp.  19-22,  he  exaniinca  into 
the  sufficiency  of  the  warrant,  concluding  that  it  was  defective, 
and  gives  his  view  of  the  position  of  State  judiciaries  in  refer- 
ence to  powers  assumed  hy  the  national  Qoverunient  (pp.  22-25). 
lie  then  proceeds  to  examine  the  question  of  the  cunstitution- 
ality  of  the  law  of  Congress,  on  p.  25  : — 

*'  The  Constitution  of  the  United  States  is  a  peculiar  instru- 
ment, and  it  has  brought  into  existence  and  operation  a  pecu- 
liar system  of  government.  But  little  if  any  aid  is  fnniishcd 
in  its  construction  by  analogy,  It  is  not  merely  a  grant  of 
powers.  It  nut  only  confers  powers  upon  the  federal  govern- 
ment, but  it  [20]  guarantees  rights  to  the  States  and  to  the  citi- 
zens. It  was  not  designed  merely  to  provide  a  general  govern- 
ment for  all  the  States,  but  to  provide  security  and  protection 
for  the  States  and  people,  who  are  parties  to  the  compact  by 
which  it  Is  created.  Not  only  did  it  confer  certain  jiowers 
upon  the  general  government,  but  it  imposed  solemn  duties 
upon  the  government  tliereby  created,  and  upon  the  States  who 
were  its  creatoris.  More  than  this,  it  solemnly  enjoined  upon 
both  the  State  and  general  government,  the  exercise  of  cer- 
tain powers  and  duties,  and  the  abstaining  by  each,  from  the 
exercise  of  powers  and  functions  e.xchi8ively  pertaining  to  the 

other, 

*  Cuioparo  anie,  Vol.  L,  p,  493, 
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*'It  18  an  ijietnaiiieiit  of  grants  and  coTsiaiilB. 
like  a&  iodentnre  of  oonvejanee.  it  conlaiiia  not  onlj  f;imBti 
powers,  but  ooreiiaiita  for  tbe  faithful  obeenraace  of  ttm 
laiiom  tbcrein  contaio^^i  It  creates  three  dietinct  de 
ments  of  goTerumeDt,  the  exeeutiTe,  leguslatiTe,  axtd  jw 
and  grants  to  each,  the  powers  which  it  waa  designed  Himl 
should  respectively  exo^ise ;  and  those  powers  not  granted 
prohibited  to  the  State^,  it  esf^ecially  reserved  to  the  S 
and  the  people.  In  additiou  to  this,  the  States,  parties  to 
inatmment,  bj  it,  solemnly  and  mutually  engaged  that 
would  do  certain  things^  and  that  certain  things  should  t)Ot 
done  either  by  the  government  of  the  Union  or  of  the  Si 
Tbe  language  of  the  Constitution  is  so  peculiar,  that  the 
tinction  between  power  to  be  conferred  upon  the  govenmieDl 
about  to  be  created,  and  covenants  entered  into  b^ween 
parties,  as  States,  is  obvious  at  a  glance.  Congress  may 
ciae  all  the  legislative  power  granted  in  the  Coostitution,  bat 
no  other,  because  all  others  are  especially  reserved  to  the 
States  and  to  the  people.  [27]  In  the  same  article  which  grants 
the  legislative  powers  to  Congresft,  and  enumerates  and  d 
them,  is  contained  also  a  prohibitory  covenant  or  compact  b 
which  the  States  have  agreed  not  to  do  certain  thin^,  whicb^ 
before,  as  sovereignties,  they  had  an  undoubted  right  to  do. 
^No  State  shall  grant  letters  of  marque  and  reprisal,  coi 
money,  emit  bills  of  credit,  make  anything  but  gold  and  ailvi 
coin  a  legal  tender,  pass  any  bills  of  attainder,  ex  poat 
law,  or  any  law  impairing  the  obligation  of  contracts,'  &c. 

"  Now  suppose,  in  violation  of  this  compact,  any  State 
should  do  any  of  the  things  herein  prohibited.  Is  it  pretended 
that  Congress  lias  the  right  to  make  such  acts  on  the  part  of 
the  officers  of  the  State  penal?  or  by  legislation,  call  such 
fending  State  to  account  ?  exclude  it  from  the  Union  I  expel 
representatives  from  their  seats  ?  arrest  its  executive^  its  I 
lators  and  judges,  and  imprison  them?  The  acts  of  si 
State  would  he  simply  void  ;  and  it  would  be  the  duty  of 
courts,  both  Federal  and  State,  so  to  declare  them.  They 
would  afford  no  protection  to  any  person  or  officer  actino- 
der  them,  not  because  Congress  has  any  legislative  power 
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denounce  or  abrogate  tliem,  but  because  tliey  are  in  violation 
of  the  fundamental  law. 

"  So  also,  in  the  same  section  are  contained  sundry  prohi- 
bitions upon  tBe  United  States,  among  which  is  the  follow- 
ing : — '  The  privilege  of  the  writ  of  Habeas  Corpus  shall  not 
be  suspended,  unless  when  in  cases  of  rebellion  or  invasion  the 
public  service  may  require  it.'  Suppose,  in  a  time  of  profound 
peace  and  quiet,  the  federal  government  should  pass  a  law 
suspending  the  privileges  of  this  writ,  would  the  State  govern- 
ments have  the  power  to  call  to  account  the  federal  oflScers 
who  had  violated  the  compact  in  this  behalf?  the  Congress 
who  passed,  and  the  executive  who  approved  it  ?  Would  the 
State  courts  be  bound  by  it  ?  Not  at  all.  Such  an  act  of 
Congress  woidd  simply  be  void,  and  it  would  be  the  duty  of 
every  State  and  Federal  court  so  to  pronounce  it,  and  it  would 
afford  no  protection  to  any  officer.  State  or  Federal,  for  refus- 
ing to  obey  such  writ.  I  mention  these  illustrations  to  show 
that  a  great  portion  of  our  federal  Constitution  rests  in  com- 
pact, while  still  another  rests  in  grant.  Where  powers  are 
granted,  they  are  to  be  exercised ;  where  rights  rest  in  com- 
pact, they  have  still  the  force  of  law ;  but  the  federal  Govern- 
ment has  no  power  to  legislate  upon  them ;  they  are  to  be 
obeyed  and  enforced  by  the  parties  to  the  compact,  the  States 
themselves." 

The  judge  then  sketches  the  history  of  the  provision  con- 
tained in  the  first  section  of  the  fourth  Article,  and  describes 
the  original  proposal  of  a  provision  for  the  surrender  of  fugi- 
tive slaves,  made  in  the  Convention,  August  28, 1787,  as  given 
in  Madison  Papers,  1447-8.     On  page  30  he  then  says : — 

•  "This  history  is  important,  as  it  not  only  justifies  and  re- 
quires a  distinction  to  be  taken  between  grants  of  power  and 
articles  of  compact,  but  it  clearly  demonstrates  that  the  con- 
vention all  along  discriminated  between  grants  of  power  to 
the  Government,  and  articles  of  compact  between  the  States, 
and  was  extremely  jealous  and  cautious  in  making  such  grants, 
and  only  did  so  when  it  was  deemed  absolutely  necessary. 

"  Having  now  traced  through  this  compact,  and  discovered 
the  time  and  manner  when  it  became  coupled  with  a  power. 


MB 
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let  ci3  trmee  aloiig  il«  neighbor,  ia  reigmrd  to  tlie  yprlatming 
fugitive  slmTes^  and  dUeoYer,  if  we  cfta,  the  time  ud 
ia  wliich  it  sBaU  be  coupled  with  a  graat  of  power  to  < 
to  seeure  ita  e&c^cj  bj  legialftlioiL    We  hare  seen  tliai  i 
first  Biigge^i0ii  in  regmrd  to  the  subject  was  oq  tbe  SStli  i 
of  Aofust,  when  Mr*  Piockiiey  and  Mr.  Butler  moTad  to 
nect  it  with  the  snrreoder  of  fugitiree  from  ja^ce,  but  with- 
drew the  proposition  for  the  purpose  of  making  a 
provisioD.    On  tbe  29th  day  of  Augnat,  Mr.  Bntler  offe 
finch  prorigion  in  theee  words : — 

**  *  If  any  person  bound  to  service  or  labor  in  any  of  du] 
Uattad  States,  shall  escape  into  another  State,  he  [31]  or 
dhaU  not  be  dtseharged  from  anch  senrioe  or  labor  in  • 
qnence  of  any  regulations  subsisting  in  the  State  to  which 
they  escape,  but  shall  be  delivered  up  to  the  perscm  justly 
claiming   their  ser^-ico  or  labor/      '  Which  was  agreed  to 

"  Here  we  have  all  the  discussion  upon  the  snbject.  Flaa^ 
after  plan  for  the  organization  of  tbe  government  was  made 
and  presented,  resolution  upon  resolution  offered  and  die- 
cussed,  embracing  the  whole  ground  of  Federal  and  State 
rights  and  powers,  without  one  word  being  mentioned  of  fugv 
tive  slaves ;  and  when  it  did  occur  to  the  minds  of  some  mem- 
bers, suggested,  unquestionably,  by  the  clause  in  r^ard  to 
fugitives  from  justice,  it  is  quietly  agreed  that  the  States 
would  deliver  up  such  fugitives  from  labor.  Xo  power  was 
asked  for  the  federal  Government  to  seijse  them;  no  such 
power  was  dreamed  of;  the  proposition  that  the  States  should 
respectively  deliver  them  up,  was  acquiesced  in  without  ant 
dissent.  Yet  we  are  told  arguendo  by  judicial  anthority,  thst 
without  such  a  clause  the  Union  coald  not  have  been  formed, 
and  that  this  provision  was  one  of  tbe  essential  compromises 
between  the  Soutli  and  the  North.'  In  point  of  fact,  it  did 
not  enter  in  the  slightest  degree  into  the  compromisea  between 
the  North  and  South,  I  have  had  time  and  opportnnity 
examine  the  debates  in  the  conventions  for  tbe  adoption  ( 
the  Constitutions  of  only  the  States  of  North  Carolina 


*  See  ante,  tbe  not«9  on  pp.  489,  445,  497,  and  NeloOD,  J.,  in  Ma  dwnHS.  Oct^- 
l»cr,  1852,  2  Blatcbfurd,  56  L 
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South  Carolina.  In  the  former,  the  whole  of  article  four  was 
read,  and  though  the  grants  of  power,  as  contradistinguished 
from  mere  compaet,  were  scrutinized  closely ,  no  objection  was 
made  to  the  absence  of  such  grant,  hut  the  artielo  was  acqui- 
esced Jn  with  only  a  few  words  of  explanation  from  Mr.  Ire- 
dell, wlio  [82]  stated  that  the  *riortheni  delegates,  owing  to 
their  particular  scruples  on  the  subject  of  shivei-y,  did  not 
choose  the  word  dave  to  be  mentioned,  but  that  was  their 
meaning.'  In  the  South  Carolina  convention,  I  have  been 
unable  to  find  a  word  of  comment  upon  the  subject  In  Vir- 
ginia, it  was  discussed  by  Messrs.  Madison  and  Randolph,  who 
never  claimed  for  it  the  character  of  a  power  delegated  to  the 
national  government.  It  is  nowhere  mentioned  as  entering 
into  the  compromises  of  the  Oonstitution.  How,  then,  cau 
any  one  sayj  that  witliout  this  provision  the  Union  could  not 
have  been  tbrmed  3  And  yet  such  assertion,  contradicted  by 
the  truth  of  history,  is  made  the  pretext  for  the  exercise  of 
powers  by  the  general  government,  that  could  not  stand  for  a 
single  moment  upon  a  similar  basis,  in  respect  to  any  other 
subject  matter. 

*' We  have  seen  how  the  power  of  legislation  was  granted 
to  Congi'ess  in  respect  to  public  records,  &c.  We  have  seen 
that  no  such  power  is  granted  in  respect  to  the  surrender  of 
fugitives  from  labor,  and  that  it  was  not  even  asked  for;  and 
from  the  known  temper  and  scruples  of  the  national  conven- 
tion, we  may  safely  affirm,  that  had  it  been  asked  it  would  not 
have  been  granted,  and  had  it  been  granted,  no  Union  could 
have  been  formed  upon  such  a  basis.  The  history  of  the  times 
fully  justifies  this  conclusion.  Can  it  be  supposed  for  a  mo- 
ment, that  had  the  framers  of  the  Constitution  imagined,  that 
under  this  provision  the  federal  government  would  assume  to 
override  tlie  State  authorities,  appoint  subordinate  tribunals 
in  every  county  in  every  State,  invested  with  jurisdiction  be- 
yond the  reach  or  inquiry  of  the  State  judiciary,  to  multiply 
executive  and  judicial  ofticera  ad  infinitum^  [33]  %vholly  inde- 
pendent of,  and  irresponsible  to  the  police  regulations  of  the 
State,  and  that  the  whole  army  and  navy  of  the  Union  could 
be  sent  into  a  State,  without  the  request,  and  against  the  re- 
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monstrance  of  tlie  legislature  tliereof ;  nay,  even  that  nnderits  \ 
operation  the  efficacy  of  the  writ  of  HabeaB  Corpus  could  bo 
destroyed,  if  the  privileges  tliereof  were  not  wholly  eifr 
peoded  ;  if  the  members  of  the  convention  had  dreauu'<l  tb&t 
thoy  were  incorporating  such  a  power  into  the  Confetitutioii^ 
docs  any  one  beliere  that  it  would  have  b^en  adopted  wltLout 
opposition  and  without  debate?  And  if  these  resalte  ha^i  sug- 
gested themselves  to  the  States  on  its  adoption,  wonld  it  ht^ 
been  passed  by  them,  suh  sthntioy  jealons  as  they  were 
State  rights  and  State  sovereignty  ?  The  idea  is  preporter* 
ous*  Tlie  Union  would  never  have  been  formed  upon  audi 
a  basis*     It  is  an  impeachment  of  historic  truth,  to  assert  it. 

"The  clause  in  regard  to  public  records  forms  one  6e<*tioii 
by  itself,  with  its  grant  of  power  added  upon  full  eonsiderftllwi. 
The  second  section  of  the  same  article  contains  tlirce  eUuiCf, 
but  all  grouped  and  numbered  together," 

The  judge  recites  the  three  clauses,  and,  on  p.  34,  saTs:— 
"Here  is  the  whole  of  the  section,  without  one  W( 
of  grant,  or  one  word  from  which  a  grant  may  be  inferred 
implied.  Congress  has  the  same  power  to  legislate  in  rcgtfd^ 
to  fugitives  from  justice  or  labor.  But  it  may  be  asked,  lioir 
are  the  riglitn  here  stipulated  and  guaranteed,  to  be  enforced! 
I  answer,  that  every  State  officer,  executive,  legislative,  w»4l 
judicial,  who  takes  an  oath  to  support  the  Constitution  of  tk 
United  States,  is  bound  to  provide  for,  and  aid  in  their  en- 
forcemeiit,  according  to  the  true  intent  and  meaning  of  tlie 
Constitution,  But  what  if  one  or  more  States  shonld  rcfascta 
perform  tfieir  duty,  and  its  officers  violate  their  oaths  and  ft- 
pudiatc  the  compact  if  This  question  is  answered  by  atkicg 
another — ^What  if  Congress  should  declare  a  single  violation  nf 
one  of  its  laws,  treason,  and  that  a  conviction  thereof  shodd 
work  corruption  of  blood  and  forfeiture  of  estate  beyond  thclffe 
of  the  person  attainted,  and  the  judicial  department  stoM 
pronounce  it  valid,  and  the  executive  attempt  to  enforce  it  I 
The  simple  answer  is,  that  when  the  State  and  federal  officer* 
become  so  regardless  of  their  oaths  and  obligations  as  eithtc, 
question  implies,  anarchy  or  revolution,  or  both,  must 
rene,  for  the  government  would  be  a  willful  departure 
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[fimdametital  law  of  its  organization,  and  the  people  would 
absolved  from  tlicir  allegiance  to  it,  I  do  not  mean  to  Bay 
t  every  minor,  or  nninteational  departure  from  the  Consti- 
tion  mnet  work  6uch  disastrous  results.  On  the  part  of  the 
ktes  and  the  people  there  is  a  fixed  attachment  to  the  Con- 
ffeution,  [35]  and  when  its  pro^neions  are  violated  or  its  re- 
taints  overleaped,  discussion  ensues,  and  the  government  is 
pnght  back  to  the  constitutional  tack ;  but  I  repudiate  the 
{grading  insinuation  that  State  oflScers  are  less  faithful  to  the 
institution  than  federal  officers.  On  the  contrary,  from  the 
Wj  fact  that  upon  them  is  devolved  the  duty  and  responsi- 
lity  of  guarding  the  rights  and  Bovercignty  of  the  States  un- 
r  the  compact  of  the  Union,  tliey  must  necessarily  be  more 
itcbful  of  the  exercise  or  assumption  of  power,  on  the  part 
the  States  respectively  and  of  the  general  government, 
in  federal  officers  would  naturally  be. 
'*  It  may  be  again  repeated,  and  cannot  be  repeated  too 
ien,  that  upon  the  States  rests  the  immense  responsibility  of 
Baerving  not  only  their  own  sovereignty,  but  the  just  con- 
kotional  powers  of  the  general  government*  Let  it  also  be 
paembered,  that  the  States  and  their  civil  functionaries  are  ae 
Bential  to  the  existence  and  operation  of  the  government  of 
e  Union  as  are  the  ]ieculiar  officers  of  tlie  latter.  Each  and 
I  are  parts  of  %  united  whole,  and  all  are  bound  by  tbi3%mo8t 
|emn  ties  of  fidelity  to  all  and  every  part  thereof 

"  What  would  be  thought  by  the  people  of  this  country, 
lonld  Congress  pass  a  law  to  carty  into  effect  tliat  clause  of 
ic  fourth  article  in  regard  to  citizenship  ?  and  declare  pains 
id  penalties  agamst  any  State  functionary  who  should  fail  to 
imply  i     Wliat  would  be  thought  if  Congress  should  declare 
a  penitentiary  offence,  for  any  executive  of  a  State  to  refuse 
sarrender  a  fugitive  from  justice  ?     Wliat  State  would  sub- 
it  to  see  its  chief  magistrate  dragged  before  the  federal  tri- 
ialfi,  on  charge  of  infraction  of  such  a  law,  or  what  federal 
court  would  assume  to  compel  4iis  obedience  [30]  by  man- 
djuiuisi    And  yet  the  assumption  of  power  to  legislate  at  all 
Dpoathe  subject,  is  assuming  supreme  and  unlimited  power 
over  the  whole  matter.    Tliere  is  no  middle  ground.    A  bare 
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gtatement  of  the  propoBition  assumed,  is  ita  mo&t  effectual 
fatation. 

"  The  law  of  1703  was  in  fact  but  little,  if  aiiy  mowe 
arganizing  the  State  authorities  for  the  accompligliment  of 
constitutional  dutie«  devolved  upon  them.     For  that  Tery  : 
son  it  passed  without  scrutiny,  and  for  a  long  time  was  obcye 
without  question.     It  was  prcLctically  nothing  more  than 
States  themselves  carrying  out  the  constitutional    campaetl 
Kot  until  it  began  to  be  required  that  the  States  ahould  yidd 
up  all  control  over  these  subjects,  and  a  prostmtian  of  the 
sovereignty  was  demanded,  did  attention  become  aroused.    Isi 
importance,  therefore,  can  justly  be  attached  to  the  fact 
this  act  was  passed  by  an  early  Congress  and  was  aigned  byJ 
the  father  of  his  country,  and  was  acquiesced  in  by  the  Statetl 
and  people.     It  is  a  remarkable  fact  that  the  most  star 
deviations  from  strict  constitutional  limits  occurred  in  tlic 
earliest  years  of  the  Republic.     So  it  must  always  be.    But 
time,  discussion,  and  experience  have  heretofore  proved  ade- 
quate correctives.     So  may  they  ever  prove.     Added  to  thase, 
State  sovereignty  jeopardized,  federal   encroachment  appre- 
hendedj  and  consolidation  menacing,  can  hardly  fail  to  accom- 
plish the  desired  ends. 

"  To  my  mind,  therefore,  it  is  apparent  that  Congress  has  no 
constitutional  power  to  legislate  on  this  subject.     It  is  equally 
apparent,  that  the  several  States  can  pass  no  laws,  nor  adopt  * 
any   regulations,  by  which  the  fugitive  may  be  discharge*!  | 
from  service.     All  such  laws  and  regulations  must  be  declared 
void  whenever  they  [37]  are  brought  to  the  tost  of  judicial 
scrutiny,  State  or  national.     It  is  equally  apparent  that  it  ii  | 
the  duty  of  the  respective  States  to  make  laws  and  regulations  j 
for  the  faithful  observance  of  this  compact.    Tliey  have 
erally  done  bo,  and  doubtless  would  have  continued  so  to  do 
but  for  the  decision  of  the  United  States  Supreme  Court  in  th 
case  of  Prigg  tK  The  Commonw.  of  Penn.    It  is  still  their  dut; 
so  to  do."  9 

Afterwards,  in  considering  the  meaning  of  the  word  cimn 
he  says,  p.  39,  "  the  State  whose  duty  it  is  to  deliver  up 
fugitive  when  the  fact  is  determined." 
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§  771*  In  the  same  Opinionj  dn  pages  37-43  of  the  report, 
Judge  Smith  examines  the  meaning  of  the  terra  claim  and  the 
effect  of  the  guarantees  in  the  fttnendments  to  the  Constitution 
as  being  against  the  doctrines  of  seizure  and  removal  under 
the  provision  alone,  and  against  a  trial  by  Commissiojiers  as 
provided  under  the  law  of  1850,  and  against  a  snmmarv  trial, 
by  any  judicial  officers^  without  jury.  This  portion  of  the 
Opinion  will  hereinafter  be  cited.  lie  then  proceeds  to  an  ex- 
amination of  the  decision  of  tlie  Supreme  Court  in  Prigg's 
case,*  This  portion  of  the  Opinion,  from  pp,  43-4T  of  the  re- 
port, is  given  in  the  note  below, 

*  3  Wiflc.  43.  "I  ouafht  not  to  dismiss  the  consideration  of  this  question,  with- 
out particttlurly  a<ivertinsf  trj  tlie  ease  of  Pnrjg  vm,  Tkf  Coinm^mwaitH  «/  Ptfnn,, 
16  Ptirri  Rtp,  540,  Thf  opimun**  in  tht?  other  cAses  cited,  are  so  conflicting,  cas- 
ual, or  incidental,  a*  to  be  of  no  forci?;  and  in  the  cnso  ir>f  Pri^ff  vs.  Ptun.,  it  mskj 
he  justly  remarked  thiit  thp  discrepancy  of  opinion  among  the  members  of  the 
court,  WM  ao  wide  and  fuTidftmentftl,  n-s  grwatty  Ut  im|3air  the  authority  of  that  de- 
ctsion.  It  affirms  the  constitutionality  of  the  act  of  1793^  upon  contemporancoUH 
exposiUon,  in  one  respect,  and  expressly  [^4]  deliea  the  aarne  rule  in  another, 
for  it  prrjnoimcea  the  act  coaslitutional  in  jmri,  and  imeonstitutional  in  unothtT 
part.  Whatever  of  authority  may  attach  to  it  in  consequence  of  the  character  and 
eminence  of  the  men  who  jMWsed  it,  and  of  htm  who  eii^ned  it,  i«»  effeotually  conn- 
teractcd  by  the  deciaion  of  the  court  that  iu  one  part  of  it,  at  least,  the  conatitu- 
lion  WIS  violated.  Ccmtemporaneous  coustructiou  confers  tlie  power  of  legislation 
and  execution  upon  the  Stjitea  as  well  as  0)nj^e88  ;  for,  long  before  Congress  as- 
sumed to  act  upon  the  subject,  the  State  lej^islnture  had  pan^sed  lawB  in  lidelity  to 
the  compact,  iu  moat  of  which  ^omp  of  the  framera  of  the  Cooatitation  had  scats, 
and  all  of  the  filave  StateH,  and  all  ur  nearly  all  the  free  States  continued  to  exer- 
cifle  the  power  up  to  a  very  recent  period. 

*'  Contemporaneous  history,  conlemporaneoufl  exposition,  early  and  long  contin- 
ned  acqiitcjicence.  all  go  to  sh^w  the  interpretation  given  to  thia  provision  of  the 
ConBtltntlon  by  the  St4it^s  and  the  people.  The  elnve  Statea  passed  acts  t^>  exe- 
cute the  compact.  The  free  States  did  the  same.  The  action  of  the  several  8tatefl, 
or  many  f>f  theoi,  shows  conelusively  that  they  interpreted  the  provision  aa  a  Cfjra- 
pftct  ujerely  arldrea^ed  to  the  good  faith  of  the  States.  The  bIhvg  Stated  appealed 
to  the  free  States  for  lesjialative  action  to  carry  into  effi^ct  this  priyyision  of  the 
federal  Con^itution,  and  demanded  of  the  latter  the  stern  exercise  of  a  power 
which  it  is  now  sought  to  wrei*t  from  them.  In  18tifi,  the  State  of  Maryland  ap- 
pointed commissiuners  to  attend  upon  the  Bession  of  the  legislature  of  PennsyK 
vania  and  induce  the  latter  to  pa«8  an  act  to  facilitate  the  reclamation  of  fugitive 
nlftvea  Their  mwsion  was  successfnl.  Pennsylvania  yielded  to  the  solicitations 
[40]  of  Maryland's  commisHioners.  and  passed  the  act  of  1826,  which  waa  after- 
wards declared  void  by  the  Supreme  Court  of  thn  lTnite<l  States  in  PHtjrj  r^.  Prun. 
In  ISHft  or  1837,  similar  commissioners  were  appointed  by  the  State  i>f  Kentucky 
to  the  State  of  Ohio,  whose  raiB.sion  resulted  in  the  passage  of  a  moat  stringent 
fugitive  aet  by  the  legislature  of  Ohio,  So,  also,  about  the  same  trnw,  in  rei^ard 
to  Indiana  and  I  believe  Illinoii*.  Up  to  183t,  tlie  States  esteemed  it  their  dut^y, 
and  glare  States  demand<*d  its  performance,  to  provide  by  law,  for  the  execution 
and  faithful  observance  of  this  compact.  All  seemed  to  regard  it  as  a  compact 
and  nothiug  else ;  binding,  it  is  true,  and  operative  ae  law  equally  upon  all,  but 
etill  a  compact,  and  it  compact  only. 

"  Agaki,  it  ia  respectfully  suggested,  that  the  whole  argument  of  Mr.  Justice 
Story  Ifi  based  upon  what  la  aometimes  called  the  petiiio  principii.     He  aasumeB 
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§  772.  The  introdttctory  portion  of  the  aeeood 
WibC*  87-96)  couUins  a  farther  definition  of  his  pofiitiofi 
State  judge,  in  view  of  the  decisions  of  the  Supreme  Court' 
the  United  States,  and  an  assertion  of  co-ordinaU  Statejodicial  j 
power  to  decide  the  question  according  to  his  own  anderstand-l 
ing  of  the  Con&titntion  as  the  highest  law,  and  that  a  Stale 
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right  of  the  ovner  secured  b^  the  eoii^iii^,  sad  then  mfera  that  il  nmit  aieeti 

awfly  hATe  the  povcr,  uid  then,  if  Coogreee  haa  it,  the  States  caonot  Imvv  it. 

**' All  admit  that  there  U  no  express  power  in  the  CoiMtitiitioii  to  Ifigielalf  i^ia 
this  fobiect,  bat  it  \a  claimed  to  be  necessarilT  imptied,  as  inctdenla]  to  tlie  gmt 
of  jodidal  power.  The  reclamadoo  of  a  fog^tiTe  la  first  decided  to  be  a  *  mm* 
arialng  under  the  Gooatitotlon  of  the  United  Stain,  and  heaee  withiii  thejB^drf 
power.  But  thu  mode  of  imt>1yin^  powers  can  nerer  be  matained.  The  jvAdil 
power  is  extended  in  fteTeral  respects  bejond  the  legislative  power.  Tbe  joifi- 
cial  jK>wer  ha«  juria<iii^ti4>n  In  caaes  ariaing'  between  the  citizen*  of  ^ifereiit  ^ 

A  citizen  of  [46]  New  York  raay  sue  a  dtixen  of  Wisconsin,  opon  m 

iiote»  till  of  exchange.  cuTenants  in  a  deed,  in  partitioa  of  real  estati 
ejectment  for  the  poaaesaion  or  title  to  landa.  It  a  power  of  kgialation  maj  tbirs- 
fore  be  graited  by  implication  upon  a  judicial  power,  Congresa  may  aawimn  Urn 
whole  power  of  tegialation  over  these  snbjecta  in  the  respectiTe  Statee,  aad  a«oes- 
aariiy  exclude  State  legislation,  and  aooomplii^h  at  a  blow  the  complete  proatnAi«a 
and  overthrow  of  the  State  soTereignty.  Other  illus^tratio&s  might  be  gH^S  ts 
manileat  the  danger  of  engrafting  a  legialatiire  power  upon  a  jadlcial,  by  " — *=" 
iioo.  This  was  tried  at  an  early  day,  and  by  the  same  ctjnrse  of  reaeoai 
inon  law  juri)»d lotion  was  claimed  for  the  eonrta  of  the  United  States,  aa 
of  legislation  over  all  ommoD  Uw  fubjecta,  daiined  by  implication  in  CoiigreflL 
The  Alien  and  Hedition  lawtt  were  chiefly  defended  on  these  groonda. 

"  On  the  contrary.  Chief  Jostiee  Taney,  in  his  din^euting:  opinioa,  tboi^b  be  ad- 
mits thi*  riij^ht  of  0>ngre.4fl  to  legialate,  but  does  not  ar^e  It,  thinks  the  compicl 
pecoliJU'lv  enjoins  the  duty  upon  the  States^ 

"  A^in,  this  cane  cxpUdtly  decides  the  claiiD  of  the  owner  to  a  fbgitirc  eliTPto 
be  a  '  caae '  within  the  meaning  of  the  Confititution ;  hence  it  is  a  suit,  not  in 
admiralty,  or  equity,  and  hence  at  common  law,  within  the  meaning  of  the  Con- 
stitution. It  al4o  decider  the  determt nation  of  the  claim  to  be  ajwdUiai  proceed- 
ing, and  baae!^  the  power  of  the  federal  government  in  the  premieee;,  Vipoa  tlie 
grant  of  judicial  power,  and  the  power  of  leglfilution  is  aemumed  to  be  incddatttal  to 
that  All  these  points,  which  are  held  to  be  re*  adjwHcafd,  sirike  at  Uie  rtrf 
vitaHty  of  the  act  of  IB&O,  which  attempts  to  confer  such  judicial  [47]  power  upon 
Commiifsioners.  Time  will  not  permit  a  further  review  of  this  case.  In  my  jndsf- 
ment  the  opinion  of  the  Chief  Justice  completely  overthrows  that  of  the 'Court, 
aad  so  far  as  he  attempts  to  argue  hia  points,  beyond  doubt  or  controTeray, 
tahlishes  the  doctrine  hero  contended  for. 

'*  In  view  of  the  dissentient  opinions  of  the  niembera  of  the  Supreme  Bench ; 
view  of  the  discrepancy  of  opinion  which  has  characterized  all  other  dod^QBi 
wherein  the  question  has  been  raised  and  argued  i  in  view  of  the  fogitive  ehara^ 
ter  of  the  power  here  claimed  by  Gongreaa^  leaping  from  article  to  article,  froo 
•ection  to  section,  and  from  clause  to  clauae,  hovering  now  over  a  grant,  then  orei 
a  compact,  fluttering  now  around  an  implication,  then  around  an  incident,  to  fim 
whereon  It  tiiay  rest  it8  foot ;  In  view  of  the  alarm  which  has  seiiced  nttr^n  m<ui^ 
of  the  States  in  con8in|uence  of  the  enormons  power  which  it  has  cji  V    '  '. 

greeato  assume  in  its  behalf,  and  thc>  deep  wounds  wiiich  it  seeks  to  j 
rights  and  sovereignty  of  the  States,  and  upon  the  great  principle?^ 
dom  ;  in  view  of  all  this,  are  we  not  justified  in  asking  of  the  Sui 
the  United  States  to  review  their  decision  as  the  majority  pronoiu. 
case  of  Friffg  v«.  (kanmonvfMlih  q/  Ptnnv^ivania  f  ** 
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judge  is  BOt  bound  by  doctrines  expressed  by  tbe  national  ju- 
diciary in  analogous  cases.  On  p*  95  the  judge  refers  to  the 
proposition  advanced,  **  that  this  court  is  bound  absolutely  by 
adjudications  in  analogons  cases  upon  an  analogous  etutute  by 
the  decisions  of  the  Supreme  Court  of  the  United  States ; 
that  to  the  decisions  of  that  court  wc  are  bound  to  yield  as  to 
the  decisions  of  a  conceded  appellate  tribunal,  with  a  '  digni- 
fied judicial  subordinationj"*  and  says,  **I  cannot  yield  my 
assent  to  the  proposition,  I  do  not  so  understand  the  relations 
of  the  respective  courts.  Especially,"  &c.,  in  cases  involving 
the  riglit  of  personal  liberty. 

Judge  Smith  then,  on  the  same  page,  proposes  to  recur  to 
the  fundamental  principles  of  our  government,  "to  refer  to 
what  would  seem  an  obvious  and  primary  principle  by  which 
the  federal  compact  is  to  be  interpreted,  and,  for  this  pur- 
pose, to  loot  to  the  origin  as  well  as  the  consummation  of  the 
system  of  government  establibhed  thereby,  viz. :  the  source  of 
the  federal  power  and  the  extsnt  of  the  power  derived."  Judge 
Smith  gives  his  views  of  the  location  of  ultimate  sovereign 
power  under  the  Constitution.  His  view  is  that  the  States 
severally,  or  the  several  people  of  the  several  States,  each 
being  severally  possessor  of  the  buui  of  the  powers  of  a  national 
sovereignty,  were  the  constitutors  of  the  United  States,  and 
that  there  is  no  integral  people  of  the  United  States/ 

Applying,  to  tlie  construction  of  the  provision,  bis  con- 
ception of  the  constituting  People  of  the  United  States,  Judge 

*  See  pages  9S-100.  Tliia  part  of  the  Opinion  mBj  Tindicate  that  einminatiofi 
of  this  question  which  was  attempted  in  the  eleventh  clmptcr  of  this  work.  On 
piige  96,  Jadg^e  Smith  sayii : — *'  The  Conatitntion  of  the  United  Stfttea  h,  in  its 
more  oeaential  nnd  fundamentiil  ebarHCter.  n  iri-partitt  instmnient.  The  parties 
to  it  are  Thk  States,  The  PEnpLK,  and  The  UMTKn  States.  The  latter  ia,  indeed, 
a  re.'fnltiiij;:^  party*  brought  into  existence  by  it,  but  when  thn^  created,  bound  in 
all  reapt'cts  by  its  proFisiona.  It  is  prnctically  represented  by  ite  several  depart- 
menta.  deriving  their  p^lWora  directly  imd  *eTerally  through  it«  respective gntnti^. 
It  is  derivative,  not  orij^inal  Previoua  to  the  operative  vitality  of  the  Constitution, 
this  third  prtrty  to  the  iti&trnment  wa«  ncm-exist^nt,  and  of  eourso  powerless.  The 
other  two  parties,  the  Statea  and  thi^  Feojile,  were  pre-exiate nt,  endowed  with  all 
the  *ia#ential  eleroenta  of  sovereiprnty."  Judj^e  Smith  thinks  that  m*  one  will  "  pre^ 
tend  that  th*»  people  of  the  eonfcderntcd  States  created  the  present  federal  govern- 
ment in  their  capacity  of  a  prirnnry  and  ultimate  source  of  politiral  power,  oper- 
ating to  in^titnt©  a  new  and  original  gov  eminent,"  find  that  "  to  have  done  thi», 
they  miL^t  have  necesaarih'  first  dij'^olved  the  State  goTernmentft  under  whicli 
they  were  then  living  and  acting,  and  absolved  themselves  from  allegiance  there* 
to,*     The  reader  may  compare  with  this  the  ftrgument^  anUt  §§  339-346. 
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Sorudi  r^ardi  ths  Sbdm  a&  the  petaooB  boimd  bjr  tlie  r«le  i 
taioed  in  it  In  tkis  be  agrees  witb  the  mmjontw  of  tfi#j 
lioes  in  Prig^'s  cam**  He  begins  to  disagree  witk 
deo jtxig  iLai  from  thii  riew  of  the  Constitiitton  a  pow 
nalionml  Govern  me&t^  to  mppK  or  enforce  tliat  ml^f  ii&  ta  be  m- 
ferred.  It  appean^  tberefora^  tbal  Judge  Sinitb  mdopi»  tht 
fir»t  of  the  four  eoQstnictioiia  bereinbelbre  stated  aa  poaablp/ 


tiMir  ienitorj  ct  viU,  in  mmnh  of  ftm^tires  from  labor. 
#1iol«  eiteiit,  mbject  to  do  SUte  Uw,  but  eoWin^  m  d 
Htete  authority  or  proeeM,  while  execvtiBg  Ui«r  bumoi  t    Bid  tbe  StefiM  i 

qnuh  the  right  or  power  to  prcAcntw  the  mode  hy  which  thej  ^ ^  „^ 

<mafpleiiuieoiiipact»[]01]iAdeIiv«niif  tnfthefn^tiTe?  Did  they,  fcjai 
thia  prorlgioo,  toppoM  that  Utev  w^re  jicldii^  aaaeat  to  Ilia  prcpoaaifl 
•omed  aa  the  hat)*,  or  at  leaat  the  exenee,  for  Sdcral  intrrferettee,  Uwl  Cbaj^  w« 
looapahkp  firom  moral  ohOiiaitjr  or  othcrwlae,  of  cxecntia^  the  cnai^Niet  tkflB' 
telvtfl  t  atid  therefore  to  preaerre  a  rtnmaot  of  fidelit^^.  their  wooU  T 
iriHit  with  th?  general  govftmrnent  ?  The  whole  hUtory  of  toe  claaae 
jireclodea  aiich  hjpotbealB.  The  eleAT,  iodnfaitable  eooalmeCMMi  of  th«  ^ 
rla«Ie«  ii>  A  joat  ooticeptioQ  of  the  relatiTe  powers  of  the  two  s^arcniweBttih^ 
t  .  '^-^  d^prerhidee  H.  Kirerj  just  re|prd  todiniJtjaDdMlfTetpeel  aAth^eparl 
ktea  ff)rbida  it.  ETetj  aentiiiiant  of  del^a^j,  iic9t  lo  aaj  jaatlee,  oa  te 
^  ii'?  tutional  functioiiAriea  ehoold  reroH  at  it.     But  the  ooatrar^  ia  llit  facjL 

a«  awierted,  I  would,  if  I  coiild  najp  Ixnplieii,  hy  the  tenor  of  dke  arj^wBooi;  aaf 
Uie9t:  anaumptioijii,  eu  derogatofjr  to  the  good  faith  of  the  Slaiaa,  ao  reiragMiit  to 


ilie  ih^fify  of  our  ajftem  of  eoremiDeot,  eo  irreconcilable  with  tlie  priftciplei  iif 
tlie  whole  fitructnre,  proatmtu^the  creators  at  the  feet  iA  the  cr«aUir«;  diwoUK 
the  State*,  thf   -  '        ^-r,  of  alroost  cTerr  characteriatic  of  UitC!g;iiC|' od 

Tlrttie^  and  exli  a1  goTemment  a«  the  only  eafe  depoattorr  ol  tiioar 

aiiKibut«*i  ar*;  ..  ......    the  fotudaHon  of  legal  argument^  out  tbe^  ^iina  ta 

be  ba*ed  R[M*n  ju'jiciaj  aotliority,  abaolat«Iy  controlling  all  offidal  dntj  *i 
^l^ltite  and  umttijilified  tubtniaAiou  on  the  part  of  the  Btatea  wlioae  p 
and  i^kmI  fniili  are  thtjs  impaired,  and  demandiAg  *a  dk^ifitd  j^ditial  i 
iilioi  *  <m  the  purt  of  the  b^tate  conrta^  in  order  to  *  maintain  the  rule  of  '• 
yWi\   order  ttam  de4:im»'  ae  catabtiahed  In  the  caae  of  Prigg  ee.  Pm 
I  Pcifrif*  lUfi.  ft20. 


10  PrJfm'  Jit  ft, 

**  Nor  *-"  ♦*  ■—  ^'^-"'nptioni  nnenpported  ^  th<* 
case,  to  v^  m  inrolced.     On  the  cootrtir 

very  grou  r  decision,  as  a  few  extra i  ^  plniocta 

judgM  will  ihow«     Mr.  Justice  McL<?fln  sari,  *  If  the  etfect  of  it"  (the 
qtiev^oo)  *  depended  rn  any  dej^ee  upon  the  constmcttoQ  of  a  State,  by  I 

or  olkgrvUe,  tta  spirit,  if  not  it*  letter,  would  be  diere^rded.*     (16  Pet 

Not  mere  waYwordneHc  to  the  State  legislatores  is  here  imputed,  but  con* 
oon-stitutionaT  obli^tion  ;  irnpiitcd,  not  only  to  the  legi  slat  urea,  but  to  the 
lik*jwi«e,     Bf  the  imptitjitifm  what  it  may,  the  argument  is.  that  b«eaiiae  the 
fujictionttrir's  are  uofnithful  to  their  constitutional  duties,  therefore  the 
a0oern  ranet  take  upon  themAclYen  tlieir  performance. 

"  Ai?ain,  pa^e  6^1.  Mr,  Justice  MdLean  eavs,  'The  States  are  inhibited  •. 
paJMing  any  law  or  regulation  which  shall  discharge  a  fugitive  dare  Ihmi 


ccmrtla  lM 
and  form  the 
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SMITH,  J.,    IN   BOOTH  8  CASE. 
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He  treats  a8  an  absurditj'  the  doctrine  wkich  he  attributes  to 
Story,  Wajne,  and  McLean,  that  the  States  are  to  be  supposed 
to  have  solemnly  agreed  to  perform  a  certain  act,  and  by  tlie 
very  same  act  to  have  given  the  national  Government  a  power 

miMter,  and  a  posttiT©  duty  la  enjoined  on  them  to  tJeliyer  blm  up.'  Ho  goes  on 
to  show  the  net^essity  of  tht*  provision,  tind  then  sisk^,  *  Now,  by  whom  is  this 
panuucjunt  Uw  to  be  oxecuted  ?  It  is  contended  that  the  power  resta  with  the 
states,  Tho  law  woa  designed  to  protect  the  ri^hta  of  this  lilflvelinldera  agalust 
the  States  opposed  to  their  rights  ;  imd  yet.  by  thia  arj^iiment,  the  effective  power 
is  in  the  hands  of  tho-je  on  whom  k  is  to  uperate,'  *  This  would  produce  a  strange 
anotnalj  in  leitcisliitloiL  It  would  show  an  ibexperioucu  and  folly  in  the  venerable 
ftanieris  of  the  ConrtEitution,  frym  which,  of  all  public  bodies  [lOS]  that  ©?er  as* 
semhled,  they  wore,  perhaps,  the  niowt  exerapt/ 

•'  Was  it' folly  in  the  framera  of  the  Constitution  to  '  enjoin  a  positive  duty 
upon  the  States  to  deJiver  up  the  fii|[ritive '  and  also  tii  leave  them  the  adequate 
power  to  fullill  that  duty  ?  This  '  paramount  law  *  *  enjoins  a  positive  duty '  upon 
the  fitttte«.  and  y^t  in  answer (o  the  question  '  by  whom  it  is  to  be  executed?'  it  is 
asserted  that  it  would  >ihow  inexperience  and  folly  to  leave  the  party,  upon  whom 
a  duty  IB  enjoined,  the  power  trj  perform  it.  Would  it  not  rather  show  most  con- 
smutnate  fully,  to  enjoin  tlie  performance  of  &  positive  duty  upon  the  States,  and 
at  the  Slime  time  deprive  llicm  of  all  pawer  to  execute  it  '  by  lejjislation  or  other- 
wise If  *  A  *  positive  duty  is  enjoined  *  and  yet  it  ia  coDaummate  folly  to  leave 
*  the  effective  power "  to  perform  that  duty  in  the  hunds  of  those  upon  whom  it  Jo 
enjoined  I  Is  it  supposable  that  the  States  would  enjoin  upon  themselves  a  posi- 
tive  duty,  and  then  vohint'\rily  relinquish  all  power  to  perform  It!  The  learned 
judj^e  is  doubtless  correct  in  sayinfj  that  a  positive  duty  is  enjoined  upon  tho 
8tatefi»  Concede  this,  aiid  it  irresietibly  follows  that  the  power  to  perform  it  re- 
mains with  the  States,  Mr.  Justice  McLean  must  either  retract  fmrii  his  position 
that  a  duty  is  enjoined  upon  the  States,  or  abandon  his  position  that  tliey  have  no 
power  to  execute  it  by  legislation  or  otherwise.  Both  cannot  stand.  It  is  imma- 
terial which  is  surrendered,  one  is  worthless  without  the  other^  and  the  assertion 
of  the  one  in  fat^il  to  the  other.  A  '  positive  duty  is  enjoined  upon  the  States  to 
deliver  up  the  fu^^tive.'  vet,  if  left  to  the  States  to  provide  tor  its  performance,  or 
directly  perform  it,  *  by  leipalation  or  otherwise/  the  letter  [104]  or  spirit  of  the 
injunction  would  be  disref^arded  ;  but  take  away  al!  power  to  execute  the  injunc- 
tion and  its  fulfillment  is  secured  !** 

Judge  Smith  next,  on  p.  104.  quotes  certain  pasea^s  from  Story's  Opinion  in 
Prigg'a  case  (16  Peters,  (514,  623,  621,  612,  613),  and  aays,  '*  Here  is  the  same 
assQQiption  of  State  infidelity  which  pervadee  the  reasoning  of  the  whole  ease. 
The  States  will  not  execute  their  own  covenant,  and  therefor©  tho  federal  gfovern- 
ment  win  execute  it  for  them."  Then  citing  passages  from  Wayne's  Opinion  (16 
Peters,  646,  647,  648),  "  In  all  tht^se  passages  the  uecoBsity  of  federal  lejjfslation 
and  consequent  judicini  action  is  urged  upon  the  aesumption  tliat  the  States  will 
not.  and,  therefore,  the  federal  jrovernnient  should  carry  into  effect  this  provision 
of  the  Constitution ;  imputing  infidelity  to  the  former,  and  diuming  exclualve 
fidelity  in  this  behalf  for  the  latter. 

"  But  I  will  not  pursue  this  subject  farther.  It  is  not  pretended  that  there  is 
any  dirint  jojrant  of  powt^r  to  the  federal  ejovernment  in  this  clause,  nor  that  it  Sa 
incidental  to  any  other  grant  But  it  is  assumed,  first,  that  a  duty  ia  required  of* 
the  States  to  be  perforraed,  and  because  it  is  apprehended  that  the  Statea  will 
not  perform  it,  therefore  the  federal  j^overnment  may,  and  even  ought  to  perform 
tit.  Once  admit  this  rule  of  interpretation,  and  the  blindest  cimnot  but  perceive 
that  Con;;rc3a  may,  a3  oi^casion  shall  seem  to  susffrei^t,  assume  the  entire  duty  of 
local  legislatinn  for  the  States,  and  thnt  the  whole  power  of  internal  police  of  tho 
States  may  be  usurped  by  the  respective  departments  of  the  general  govern- 
ment." 
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Arramnns  om  -m 


to  fWifiiim  thai  set  in  tUeir  plmce  and  ataid,  bj  aBuwia^il  te 
be  aawiiiftpd  tliat  they  voald  not  perform  tbatr  ^ppeeaDODt^ 

Judge  Smith  appeaia  to  hare  nuaapprahandod  tbe 
itmetioii  of  this  proTiiioii  upon  which  Jodgea  Storf 
Warne  ba.§ed  tlie  legiilaliTe  power  of  CosgreaiEw     It  haa^  I 
abown  (anU^  t%  7M,  702)  tlyit  theee  jodgea  did  not 
the  aeeood  ooitstriietioD ;  though  there  ia  mods  in  the  < 
delifcred  hj  tb^n  which  h  coiiststent  with  that  riew. 

In  the  eatne  Optnion,  oa  f^g^  107-110,  Jadge  Smidi 
esamtii^a  the  portion  taken  in  the  Optniotta  ddircr^  hjr 
Judges  Storr  and  VTarne  in  Trigg's  caae,  that  to  raqnifi^  die 
owner  of  a  fagitiire  slave  to  make  a  chiim  for  him  belbne  mmj 
public  aatharitr  wonid  be  '*  a  diseharge^m  iofUaJ*  He  IIms, 
on  pages  110-115,  excepts  to  t^ie  jnrUdiction  of  the  Uiuled 
States  Bnprenie  Conrt  in  Prigg'a  caae.  From  this  portaon  of 
the  Opinion  some  senten<»a  hare  been  noted,  mUA,  pp.  46^ 
459.  On  pagea  115-125  Judge  Smith  again  eontroreite  the 
interpretation  given  to  tbe  pm vision,  in  that  caae^  under  vfaiA 
the  owner  is  allowed  to  seize  and  remove  the  slave  ms  pfopotjr. 

He  then/  on  paged  125-lSl,  argnes  that  the  United  Statei 

■  Z  Wlac.  125.  *^  It  CMWA  be  lUitmsAtj  to  refer  ^periSallT  tii  t^  rwpe^^mi 
«4jiiidic4tioafi  bj  wliicli  line  Sotireiiie  Coait  of  tfce  Untcd  SUtes  hmrm  '  *  ' 
the  ralei  of  coovtraclkn  t^  ibit  Conitiivtion,  vix. :  lliat  tlip?  ftderd  gnr^a*. 
«me  of  Uinitad  powers ;  of  pov«r»  d^le^aied.  w*  lAhertoi :  Uui  U  eaa  ess 
|K»«er  imifM  ezpreA*! j  gnated  or  neeeassrilj  iapli^ ;  tb«t  thfr  fedcrsl  ipsmetm^ 
menA  WM  eti4owc4  viih  oq  p^>w«r  but  loeb  m  Is  expreteed  «r  tteoeavrilj  tac> 
dnt  to  the  ei«cqtfaii  of  mime  expnm  pow^r;  tltat  aD  povwm  sol  dtltgrtad. 
ggpri-iily  or  hy  Inplkalion,  or  nr  niMtriJT  mcident  to  moc  fTpfUM  pover.  virr 
rfjftfrca  to  the  SImm  and  to  the  pe^h] — Ui«y  met  kmown  to  orcrj  afaMkai  of 
t&O  OoofltitotiOQ.  (S«e  ir^rCm  m.  ffmOa^a  LtnttM,  I  ir3U«t  SM;  ^^ot/«  Cb«. 
g  1S3S  ei  Mq,  ;  1  jre«/t  Com,  88^.  SOO  ;  {?^Moii»  r<.  <Mii,  Wlfof.  3«  ::  ^  ^^^^^. 
122;  »  WTW>«f,  1 ;  2  DaUAUi  %  Whmt.  25«:  S  WWO.  C.  C  J«#^  ^ 

<'tfae«  ^4rr<  died)     Yet  tb«  mltf  fooi^ht  to  V^  erUblisbed  br  t2il»  d'  jmt 

rotenratioofl  and  re0trictioa«  iJi  behalf  of  ^  sre  to  be  expr^i^^K^i  aoi  Ml 

gitnlfl  or  reUoqulshtiieatt  in  behalf  of  t  ^•jrcmmeet ;  thai  ia  tlie  ob^ 

iieaoe  of  reatrietioii,  positire  and  imqniUliea  T\g\\\  or  pover  e  to  be  iafcrred ;  Iftol 
beeaoae  the  SUftei  aad  the  people  thereof  hare  partea  vith  amk  uf  tW  »ttr^«taa 
ci  their  proper  •oreresj^tjrp  tbei«fare  thejr  hare  parted  wHh  aU  vlildi  tliey  bare 
not  eijpremy  reoerred  I 

•  **  Tbeae  are  the  ^roondfl  apoo  whidi  the  dcKtriae  of  Prigfi  rt.  /Vmw  Is  bonod. 
The  J  M-e  ooi  inferences  or  diraoctjooa  from  the  doctrine,  bnl  prendse^  vlthooll^ 
reocl^iiioo  of  whieh«  not  on"-  ^'-p  ff^wnnU  th"  f*ofTr|^f>fi  can  be  tiik«a.*' 

Alter  allodiiis  a^ift  t  -'  follow  frotn  adisiliia^    I 

that  the  ri^U  of  owners  I  t  the  fMlWes  osf  U*' 

foond  "to  theaame  exte&t  jl^  ui  la*-  :^t^Ui  irom  win-n  ae  escaped,  Jodige  SaUh 
prooeeda,  on  p.  127; 

"  Hawing  deelared  Uie  ri^ht  of  the  elare  owner  to  the  eztest  belbre  «ta|«d  hi 
the  remarke  of  the  coart  qooted.  the  court  go  on  to  saj,  '  If  Indeed  the  Cuv^UfOp 


opiNio:^s  m  BooTTi  e  cabe. 
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Supreme  Court's  construction  of  tlie  provision  ijs  a  violation  of 
nilea  sanctioned  by  its  own  previoue  decisionB.  This  portion 
of  the  Opinion  bears  on  the  qnestion  here  conBidered,  and  in 
given  in  the  note  below. 

tiori  jE^arantees  the  right,  and  if  it  requirps  the  delivery  upon  the  clniin  of  the 
owner  (as  cannot  be  wtill  doubted),  the  unturnl  inference  certidnly  is,  that  the  na- 
tioDul  iproTern merit  is  clothed  with  the  ftppropriat^  fanetions  and  authority  to  en- 
force it.' 

"  The  simple  answer  t<>  this  is,  that  the  Constitution  does  not  ETaarautee  the 
right,  h  puaratitfeA  tio  r'i^ht  No  power  is  grunted  in  the  i'nnstitution  to  the 
ff  dieml  iEfovernm^^nt  to  enforce  or  ^uiiranty  any  rij^ht  in  rej^ard  to  fun-itive  slaves, 
or  any  other  slftves.  The  Conr^titution  expresses  a  eiinple  iohibitiou  rm  the  one 
hand,  and  enjoina  a  simple  duty  on  the  other.  The  inhibition  on  tlie  Statefl,  is, 
not  to  diseharsre  the  faifitjve  by  any  8tat*  law  or  regnjatiou;  the  duty  enjoined 
opon  the  State  is,  to  deliver  bitn  up  on  daim,  <kc.  An  inhibition  upon  the  States 
is  not  &  grant  of  power  to  the  United  States.  A  duty  enjoined  upon  the  States, 
cannot  he  cont^trned  into  a  ^rant  of  power  tr»  the  Uriit^d  States,  to  do  the  same 
thin^  in  caae  the  States  do  not.  The  States  are  inhibited  from  pHssin^"  any  law 
impsiirinj^  the  obH^LC^tion  of  contracts,  bat  b^eatiAe  the  Stat-ea  are  thug  inhibited,  it 
canuot  be  contended  that  the  federal ^overamt'nt  may  do  so.  So  far  from  it,  that 
nn  express  power  was  invoked  and  incorfiorated  in  the  instrument  enahliiii^  T'on- 
^esd  to  provide  for  a  uniform  system  of  bankruptcy.  The  dnt}-  of  el»*rtiti;ii  seno- 
tors  is  emoint^d  upon  tlio  State  le^wlatnrefl  by  the  Corir^titiition  of  tlu*  Unitial 
States;  [128]  but  because  this  duty  U  enjoined  by  Ihnt  iiiNfrument,  will  it  be 
pretended  that  if  the  States  do  not  perform  it.  the  United  States  may?  and 
thereby  assume  to  the  Unit^nl  States  Senate  the  piwiT  to  fill  vacancies  which 
may  occur  in  that  body  ?  Yet  this  i?  the  doctrine  of  the  Supreme  C^ourt  of  the 
United  States  in  the  cajse  of  Prifiii  en.  Pfnn*ylvtimn. 

"  The  court  say,  in  eontlutiation  of  the  parafp-aph  ju«t  quoted,  in  ilhistration 
mid  enforcement  of  their  doctrine  :  '  The  fundamental  principle,  apfilicHble  to  all 
cases  of  this  sort,  would  seem  to  be.  that  where  tlie  end  is  requirtMl,  the  means 
are  p;iven ;  and  when  the  duty  is  enjoined,  the  ability  to  perform  it  ij*  eontem- 
pliited  tn  exist  on  the  part  of  the  funclionariew  to  whom  it  is  entrut^ted.  Tho 
cluuse  is  found  in  the  national  Constitution*  and  not  in  that  of  any  State.'  Mr, 
JuMtice  McLewi,  who  conc^trred  in  the  main  opinion  of  the  court,  tlmt  the  ptfwer 
of  legislatioa  was  vested  exclusively  in  Cong:rertS.  and  wrote  a  separate  opinion 
to  strengthen  it,  says  that  a  positive  duty  is  enjoined  oprm  the  States  to  delivtr 
Up  the  fuijitive,  om^  the  court  say  that  because  the  clause  is  found  in  the  national 
Uonstitution  mid  not  in  that  of  the  States,  the  federal  functionaries  must  perform 
it,  and  the  State  functionaries  cannot;  still  the  duty  is  enjoined  upon  the  States, 
and  when  the  duty  is  enjoined,  the  abilitv  is  contemplntecl  to  exis*  on  the  part  of 
the  functionaries  to  w^hom  it  is  entrusteci;  neverthtdoss,  thou|a:h  entrusted  t<i  tho 
St^ite  functionaries?,  aud  the  ability  ta  perform  it  cruitemplat^id  to  exist  on  their 
part,  it  does  not  exist  at  all.  and  the  States  tiod  their  functionaries  have  no  au- 
thority in  the  premises.  Such  18  Pdfig  ex,  Ptn.n,,  decided  pro  forma  in  a  Stat« 
court,  and  jurisdiction  iw^umed  in  the  Supreme  Court  of  the  United  [129]  States, 
'  to  put  these  a^itatinjj  qaeatiom^  forever  to  rest,* 

**  *  The  clauf^e  is  found  in  the  national  Constitution,  and  not  in  that  of  any 
State.  It  does  not  point  out  any  State  functionaries,  or  any  StJite  action  to  carry 
it«  pntviskmH  into  eflfcet.  The  States  cannot,  therefore,  be  eom[ielled  t/j  enforce 
tbem,  and  it  mii*ht  well  be  deemed  an  uacoastitutiomd  exercise  of  the  power  of 
int^rpretati^m  to  insist  tbtit  the  States  art?  bound  to  provide  meaoA  to  carry  into 
effect  the  duties  of  the  nMional  g-ovcrament,  no  where  d«]flg&ted  or  eniruai^d  to 
them  by  tlie  Constitution/ 

**  What  inference  can  be  legitimately  drawn  from  the  fact  that  the  olanse  is 
found  in  the  national  Constitution,  in  favor  of  a  grant  of  puwer  to  the  federal  fj^r- 
ernment,  it  is  difficult  to  perceive,    ^ilany,  very  inany  clauses  are  found  taere 


SM 


Avmfmmm  om  tub  comaixTnaar* 


i  773.  It  appeainE)  llien  that  of  tlie  three  memben  €if  tbe  Cent, 
Cbicf  jHAti^  Whiton  and  Judge  Crmwford  amf  lum  muni  im  111 
the  teeood,  Ifaird,  or  fourth  cooi^truction  af  ihe  fuovinMi  a»lliB 
basis  of  the  power  of  Congresss,  and  tlial  Jadige  Sinitli^  desjiig 
the  power,  supported  the  first  eou§tnieliao« 

§  774.   Booth,  haring  been  digcbargied  on  tfaie 
from  the  custody  in  which  be  had  been  held  under  the 
rant  of  the  U.  S.  CommkiioDer,  mm  afterwards  eommitt^,  to 


irhidk  ooider  no  poww,  aoiD«  wMcIi  do.  mjm»  vludb  rMirkt^ 
Uibil  it»  ezerdse.    Bcc— e  it  u  foond  tliere,  ud  novbef*  tin,  il  i 
tkiA  tiM  natiofud  gofcraiBMit  aliaU  «aloreB  it    On  tlMflOBlrarjr.tkc 
Fole  of  iflterpr^Sllpa !%  tbit  It  eaaacvt  caovdM  anr  poww-  b«i  i 
psfiMif  or  iiii|)lle(fly  ddmted,  tad  Um*  wbera  tkis  U  not  tine  mm 
•auootioii  u  iwervMl  to  &  gttttM  or  to  ihA  p«0pliL    Ifthg  ilw 
cot  uiy  SUto  fanctinaari—,  or  Aa j  3liale  aetioD  to  oarrj  ita 
adllicr  do«t  it  poinl  o«t  aaj  imliiofial  ftiiMiliaBBfai.  or  «■▼  ItAaal 
Mine  piirpp«0;  bcDce.  aeoordiv  to  Ihe  fbIo  of  itttwyrBtayoa,  ImA 
^d  act  poiiit  oot  QAtional  fiiDc&Miari«t,  or  fedenl  odioa,  Che  eme 
to  the  Stetee  end  the  MOple  Ifaeteof.    Tbere  voold  hMne  beoi  m  m 
priety  in  Attempting  1130]  to  preccribe  the  mode  end  8tele  fiu 
wMcb  thU  dotj  thet  the  Stales  Tohmterilj  bond  thtmeeirn  to  olwrre, 
he  execated.    Il  wookl  hove  been  es  grom  en  hopeedrnMBl  of  tbi ' 
honor,  ««  U  the  decUioo  ol  the  court  in  this  cote.    It  wtmXd  hove 
the  nnworthineee  of  the  euggeetio«  bed  merited.    But  IT  the 
plated  tedeml  action,  what  would  heTe  been  mare  appMfeM 
Ihe  mode  by  which  ii  wae  to  be  eseroised,  ortodea%uiie  the 
who  were  to  execnle  ik    Indeed,  it  ie  inoonceiTobfo,  that  the 
hare  oooteniplaled  Ihe  execotloQ  of  thie  elanie  by  the  federal  _ 
ehonld  hare  preecribed  no  mode  of  execution,  nor  eren  ^rant  any 
■cribe  one;  eepeciaUy,  when  jast  before  Ihej  bad  perceiTed  the  ac 
grant  in  reprd  to  the  faith  a»d  credit  to  be  firen  to  public  ruoorda  ef 
aiui  made  ue  grant  aooofdlnffly. 

'  The  vice  of  thia  aort  of  reaeoniiig  on  the  part  of  the  eo 
the  Yflry  queetioo  which  it  aeeumes  to  prore.  It  la  aaaumed, 
tloaal  goremment  Is  impoeed  the  doty  of  dettveriiig  «|i  the 
beeaoMs  the  doty  it  imposed,  the  meant  of  perfonmng  it 
Bui  the  doty  is  not  impr^ed  apon  that  goremmeut;  t 
the  court  who  eoncurrea  in  the  oplakm  were  obliged  to 
dameata]  poeitioo,  and  admit  thai  the  duty  is  enjoined  upnn  the 
aeeording  to  Ihe  majority  omnion, '  when  a  duty  b  ei|ioilnecL  the  afaifi^  % 
it  i*  contevnplated  to  exist/  a  majdrtty  of  the  judges  wiU  be  fbottd.  upon 
holdii^  that  the  dnty  and  Ihe jp^/wer.  both  rest  with  the  Statoa.  Ttitm  i 
aisteociea  [131]  which  it  is  difficult  to  foUow  and  obey,  eren  *  to  f* 
of  jodidal  order  ttare  deeUU*  or  '  to  maintain  a  dignified  judicial 

"  The  Tery  fact,  therelore,  that  the  daoae  does  not  potnl  out  aaj 
lionariee,  or  aoy  fedetal  aothm  to  oarry  its  prodaloiis  into  eflbet,  la 
argument,  thai  Stato  tactiaoariei,  and  diato  aelkm,  are  the  only 


argument, 

means  of  ita  ezecnUoa ;  becaase  all  ageaeiee,  poweem,  and  proeeasea  not 

the  federal  govenmient,  or  some  deparfemenl  Ihereed^  are  weimd  t^ 

and  to  the  people.     And  for  the  court  to  aaemne,  that  federal 

pre»amed  in  all  eases  when  State  functionaries  are  not 

luiurpation,  and  a  flagrmni  vjolatloa  4if  aU  ■etiind  mlea  of 

ble  violation  of  the  expreaa  proviaiooa  of  Ite  tenth  amendment  of  Urn 


answer  tlie  indictment  found  against  liim  in  the  District  Court, 
under  a  warrant  issued  by  Judge  Miller,  of  that  court.  On 
the  2li*t  Jidj,  1854,  application  for  a  writ  of  habeas  corpus  on 
hiB  beiialf  wfis  made  to  the  Supreme  Court  of  the  State,  The 
writ  was  refused  by  the  court,  Judges  Whiton  and  Smitli,  who 
decided  tliat  since  it  appeared  from  the  petition  that  the  ques- 
tion of  thu  liberty  of  the  prisoner  was  then  pending  before  an- 
other judicial  tribunal,  the  State  court  would  not  interfere  by 
the  writ.     Ex  parte  Sliernian  M,  Booth,  3  Wise.  145. 

§  775.  On  trial  of  the  indictment  in  the  U.  S.  District  Court, 
Booth  and  Rycraft  were  sentenced  to  punishment  by  fine  and 
imprit?oDnient  A  writ  of  habeas  corpus  issued  on  petition, 
from  the  Supreme  Court  of  the  State,  Jan.  23,  1855,  and  on 
lieariiig  counsel  for  the  prisoners  (the  U,  S,  Attorney  not  ap- 
pearin^T^  tliey  were  discliargcd  on  the  ground  that  the  copy  of 
the  indictment  and  record  of  conviction  returned  by  the 
SheriftVshowed  that  the  District  Court  had  no  jurisdiction,  and 
that  the  conviction  was  void,  and  the  imprisonment  illegal. 
In  re  Booth  and  Eyeraft,  3  Wise.  157.  In  this  decision  the  three 
members  of  tlte  court  concurred.  Cliief  Jirstiee  Wliiton  and 
Judge  Crawford  maintained  tliis  decision  without  reference  to 
the  question  of  the  eonstitutionality  of  the  Aet  of  Congress,  and 
the  latter  Judge,  it  will  be  remend>ercd,  had,  in  the  case  of  Able- 
man  t\  Booth,  held  the  act  to  be  constitutionaL*  Judge  Smith 
agreed  with  the  other  judges  that  the  insufficiency  of  the  rec- 
ord to  show  that  the  prisoner  had  been  convicted  of  a  crime 
within  the  jurisdiction  of  the  District  Court  was  sufficient 
ground  for  his  being  set  at  liberty.  But  he  also  held  that  the 
nullity  of  the  conviction  by  reason  of  the  unconstitulionality 
of  the  law  of  Congress  waa  sufficient  ground  for  discharging 
the  convicted  prisoner. 

§  77G.  In  the  Supreme  Court  of  the  United  States,  December 
term,  185S,  the  judgments  of  the  Supreme  Court  of  Wiseonsio, 
in  Ableman  i?.  Booth,  of  June  term,  1854,  and  Kr  parte  Booth  of 
December  term,  1854,  were  argued,  together,  on  the  part  of  the 
United  States,  no  counsel  appearing  for  the  defendants  in 
error,  and  were  together  reversed  by  that  Cijurt.* 

'  Ante,  p.  504, 

'  Ablerna^)  ».  Booth  was  corrlod  up  to  thd  court  by  writ  of  error  with  the 


xmrnoKTREft  oar  m  ccHmnonDK 


Ckkt  Joatiee  Taney,  deliTeriBg  tlie  OpinioB  of  Ae 
AMemaa  tr.  Booth,  ud  United  Stales  v.  Boo^'  ^c 

SOSj^  diseiiflBes  exelusirelj  the  qaesdoo  rmided  i-  : 
ihem  cuae*,  of  the  aulhorilj  of  a  State  coort  to 
lawfalness  of  custody  under  llie  deer«e  of  a  United 
dkial  triboDal.  He  do^  not  disting«iali  it  from  the  < 
jaiaod  in  Ableman  v.  Booth,  of  the  andiori^  of  m  State  ( 
in  reference  to  imprkonmenti  under  eolor  of  the  antboritj  dt 
the  United  States  and  not  bj  the  authoritT  of  n  United  State 
court.  The  Opinion  appears  to  denj  State  jorisdictioii  ^valb' 
in  either  cajge.* 


tofOiedeAndaevtlficMteaftbeSliteeoaffl    11^ 
tii«  JDdgmwit  of  thg  U.  a  %a(peemt  Cowrt^  by  Ifag  diffiaiMi,  i^  *■  th»  i 
tliesT^meiilndopiiiiofDaiotlicpnDlcdpHnpUtftlk^^  SlBv 

Toth«  wrilor«fV]riBiiwdiathe>eeottdew^  Vafit«dfi  " 

1)dbrct]iea«i]]Riii«CmiiiofU>eU.  S.^  tbe  ekrk  of  tiie 
iBid«  ao  retttrn,  hsTini^  been  direct^  br  tbe  Stale  covri  ta 
"  CHtcr  so  order  upon  tlte  joonul  and  rM»rds  of  tlie  €>oiat  ea 
Bofc  ellcr  eerdoe  oo  tlie  Mine  derk  of  en  order  to  mek»  tke  i 
Ingt  bed  bdbre  the  U.  a  Sapreme  Court  (V,  S.  9,  Bof^  18  "Oommtd^  4T<  i 
Boward«  » 2),  tbe  copy  of  the  record  lUed  bj  tbe  AttDM]^  Gcscml  vM  ^ 
«ad  entered  on  the  doeW.  ''to  hare  tbe  eeme  dfeefc  end  I%d  e|>€ff«iiac  n  if  1 
torsed  hy  ihm  derlE  with  tbe  writ  of  errar,** 

'It  ImiIwmi  aiiowii  in  tbe  firvt  VoL, pp.  JM, 4W,  thet tiw 8li^  uiila 
gewtteHy  rleinird  the  ri^t  to  mquire  into  the  kiwfiiliieae  of  «i«ry  liifijiLi 
penone  mider  color  of  tbe  eotborlty  of  the  roited  i^tetea.  Il  rfmU.  | 
have  been  there  added  that  it  ia  Eenenlljr  noderetood  thai  vvery  dHftJn 
to  be  under  procese,  order,  or  jiMpneol  of  a  U.  S.  Qoorl^  ia  by  tbe  dt«be  4 
deemed  lawlnJ;  even  tbovgh  thai  eosrt  maybeofopiaientbaft  tke  U.  a*  coi 
erred  in  He  actioiL  The  remedy  againat  aoch  error  Is  mppani  d  to  b^  Ik 
▼iaory  action  of  tbe  U,  8,  judiciary.  Tbe  doctrine  ffenenlly  nnetTied  la,  1 
that  the  Hale  courU  Inquire  into  the  lawfolneea  ofamtody  ttnder  eakr  of  1 
tty  of  the  United  >tate»,  when  not  ehowa  to  be  under  antbortty  of  1 
Statea  eoort  i^ome  Jod^^  of  United  Stalea  eoorta  baire  denied  tbe  t%^  «f  li* 
Slate  judieiarr  eren  when  thui  limited.  (See  Judge  Nebon*a  ch«v«  mmig^  L  tia| 
It  mpean  to  be  denied  bj  the  U.  S.  Supreme  Court,  by  th<dr  de^mcm  in  AMm^ 
▼.  Mo^k,  since  tbe  court  doea  not  reet  ita  decie&on  of  tbal  eaae  on  tbe 


tioontHy  of  the  law  of  1850. 

On  the  other  band,  the  doctrine  of  the  Supreme  Court  of  ' 
parU  B^wth  and  Rycraft,  seems  to  be  new.    Taney,  Ch.  J..  >^ra,  21  He 
that  in  this  caee  "the  State  court  luia  epne  a  atep  further    than  ui  ^ 
Booth,  '^and  claimed  and  exercised  juriaoictiou  orer  the  proceecfi^gu 

mcMt  of  a  District  G>nrt  of  the  United  Staiea,  and  upon  aanmmary  nod 

proceeding,  by  hdi&em  tvrpuM^  haa  aet  aaide  and  aan  oiled  ite  jmfpnemt  aad 
ebarg^  a  priaoaer  who  bad  been  tried  and  Ibund  ^Wtj  of  an  oflenee  i^niM 
laws  of  tbe  United  ^tatea,  and  aenleneed  to  iinpri«onnient  by  tbe  Dlatrid  i 
And  it  fdrtht^r  appear*  that  tbe  :Hate  court  have  not  only  eklmcd  and  esi 
tfaia  juried  icti^«  but  hare  alao  determined  that  their  dedaion  la  final  nsd  < 
eiTe  upon  all  tbe  eourta  of  the  United  dtataa,  and  ordered  tbeirelerk  to  die. 
and  rrfrj^r  ohcdience  to  the  writ  of  error  iaaoed  by  this  court  poranant  to  Ib^M 
of  '  -i  1789,  to  bring  here  for  examination  and  revision  tbe  fq^nsent  1 

th^'  rL     Theae  profiOMtikmfl  are  new  in  the  jorisprndenoe  m  tbe  Uttlta 

Stai'-«  nn  '*,  1  u  as  of  the  ^tatc^ ;  and  tbe  supremacy  of  the  btate  1 


CASES   OF  BCSHNELL  AKD  ULNGSTON* 

Tlie  judgincDt  of  tlie  State  court  in  Ableman  ik  Booth  ap- 
pears to  bo  reversed  by  the  yiipreme  Coui't  on  tliis  ground 
alone,  without  reference  to  the  question  of  the  constitutionality 
of  the  law  of  1850.  But  in  the  conclusion  of  the  Opinion  (21 
How.  626),  Judge  Taney  says: — '*But  although  we  think  it 
unnecessary  to  discuss  these  questions,  yet,  as  they  have  been 
decided  by  the  State  court  and  are  before  ns  on  the  record, 
and  we  are  not  willing  to  be  .misunderstood,  it  is  proper  to  say 
that,  in  the  judgment  of  this  Court,  the  Act  of  Congress  com- 
monly called  the  fugitive  Slave  Law,  is,  in  all  its  provisions, 
fully  authorized  by  the  Constitution  of  the  United  States."* 

§  777,  In  &  jntrte  Bushnell  and  Es^  parte  Langston,  9  Ohio, 
76-325,  the  constitutionality  of  the  Acts  of  Congress  was  sus- 
tained by  Swan,  Chief  Justice,  with  Judges  Peck  and  Scott ; 
Judges  Brinkerhoff  and  Sutliff  dissenting.  Judge  Swan,  ib, 
1S5,  states: — ^*The  question  before  us  is,  whether  tlje  seventh 
section  of  tlie'  fugitive  law,  under  which  these  relators  were 
Bentenced,  is  a  nullity,  for  want  of  legislative  power  in  Con- 
gress to  pass  any  law  whatever  relating  to  fugitives  from 
labor."  In  his  Opinion  he  maintains  the  power  to  be  in  Con- 
gress ;  but  solely  on  the  authority  of  tlie  earlier  cases'  in  the 

courta  of  tbe  United  Stiitea  in  eaRes  nnfling  under  the  Congtitntion  and  law?  of  the 
United  Stat«*a  is  now  far  the  first  ttmo  aaserted  and  iii^tfd  upon  in  the  tSujjrenie 
Court  of  B  ^tate.'* 

All  exand nation  of  tfiese  qnestioiis  of  ooncaTrent  and  conflicting  jnriftdktlon 
does  not  eome  within  the  propoatd  lindta  of  this  work.  Tht*  hiw  uii  the  writ  of 
iiahotis  cnrpUB  in  these  canea  has  been  set  forth  with  throat  eomplt^teness  by  Mr. 
Kolliu  (L  Hurd,  of  Ohio,  in  hU  recent  worlc  on  l^erf^onnl  Liberty  and  the  writ  of 
Habeas  Torpus,  lfi4-207.  The  qnestion  raised  by  the  cape  of  f'ni/^t/ iS/rr^c*  v. 
Booth,  is  intimately  connected  with,  if  it  does  not  dirtfttly  depend  upon,  the  cjuea- 
tiari  considered  in  the  eleventh  chapter — the  true  theory  of  tfie  location  of  soyei^ 
ei«^n  powers  held  by  the  States  and  the  Government  of  the  Tnited  ^tatt-a,  aa  is  il- 
lustrated by  .Indge  SmithV  roa^oninjj^  in  3  Wise,  190,  which  is  baflcd  upon  thee'X- 
treme  of  one  of  the  theories  referred  to  in  Vol  L  p.  408,  note,  and  which  wii8 
formerly  adrocated  principally  b^*  the  Southern  State's- Rigbte  achooL 

^  J  nni  inf<f>rnied  by  A.  L.  Colli ni*,  Esq.,  of  the  WlBGOEi8iiibar,thaton  theremilti- 
tur  of  thifl  case  from  the  Supreme  Court  of  the  United  States  to  the  Supreme  Court 
of  Wiftconein,  the  U.  B.  Dist.  Atty,  moTed  that  it  be  received  and  filed.  The  mo- 
tion was  ar^cd  before  Judg;e»  Cole  and  Dijron.  Judge  Cole  adhered  to  ihp  position 
t-aken  by  the  court  on  the  former  occasion  {(tnte,  p,  52 1 ,  note  t).  Juda^e  Dixon  held 
that  the  Supreme  Court  of  the  United  States  had  ft ppell ate  jurisdiction,  and  that 
the  remittitiir  shouid  be  received  and  tiled.  On  this  diviaion  the  raotion  failed. 
A  statement  of  the  p*ound«of  bis  opinion  is  said  to  have  been  pubiished  bj  Judg« 
Dixon,  about  F<!*hroary,  1 S60. 

*  In  thif*  Opinion  SudgQ  Swan  elaborately  maintains  the  doctrine  tliat  I  he  ded- 
flions  of  the  Supreme  Court  of  the  United  Htntes  in  respect  to  the  distribution  of 
BOTereign  power  between  the  States  and  the  nationftl  QoTernmeiit  bind  the  State 


Ai  f MUMf m  OS  TBS  cnanttttttK. 


M&Nttl  Mid  Stale  eoaxUj  mod  on  general 
imw  of  IT^  particiilmrlr  in  refereinre  to  fiigitrvvs  firtMB 
(9  CMdo,  IM-191, 197,  ids.)    Ilk  mrgni«nt,  tlMnAre, 
110 1%lit  oQ  tihe  queatioa  of  wiwtmctiim  hen 
in  felring  on  Prigg^  cmm  does  Jad|^  Svui  hidinfe 
itnetioei  of  the  pnmttmi  be  would  find  giren  bj  llie  S 
Coort  of  tbe  United  Stale*;  ezeepi  hj  nyizi^y  on  ttiL  1 
**'nuit  court  bmre  held  iiii&nim#(i&lT,  tfaat,  masmiwh  as 
Oowlitacioii  of  tlie  Umtod  Steles  mcumi  bj  exprea 
tte  r%1it  to  the  reefaumlioii  of  eseaped  flfaiTe«,  tii« 
to  protect  and  enforce  thmt  eotistitational  right  derol 
tile  general  goveciiflunt.''    ThUitaleipgiitof  tliedoetfipe 
not  indicate  whetlier  the  right  is,  in  the  fir^t  instsnee^ 
tive  to  ft  datf  on  the  part  of  the  SUtes,  whidi  tbe 


t  iMfl  %  vottAukt  finOuMe  octwieeBi  tlli6  Stais  i 


TlMl 


loTtlwl 


.Sim) 


SUtt^mftn  tfaeir  • 

ieei  alwaj*  to  tk»  pover  whitk  tkt  aoiSaB 
I  it  triici  ia  tbe  wfJicrtion  of  k  v  b«c««H 
(loWJsdetSiitliff»doefirisB  IbUim  cmb.  (91 
—  dwiroy*  lE»  MipwiiBt  g 
ia  ^«  m  CM«,  and,  ia  the  olker^  nnden  Sb 
SteteeoTcmnM'aaaBMt.    lib  aiofailf  e«t 
flaw  qI  jarii&kSoa,  iofpoilad  Iit  opfmoat 
wthw  CEXpQiitloBa  of  m  Mme  trioaaM  aad  neofatnd  bj  a  i 
tboriti«a,  wia  wurk tba aractkal ■ettlemaat of  aay  tmk  iniaiiiiaL    'baiattT^aan^ 
Ipir  ot  caaaa  ihoald  aot  octanalae,  if  tiM  uajwiUj  laal  oa  anaa  aae  or  i«a  4a^ 

,  aad  if  them  w«re  ixeeptiooahle  la  ^ 

am  of  MMBiKP  iaiai^lMltiii^  eoattaJ 
teirad  from  aawamalad  aMMtSoaa  aad  fidw  hkteirf.*    (1 
Olrf0.tt7.y    JadismSipaaMaFMtflfaoMMiatotliiDk  tiiaiif  a 
dadoi  ^piiosk  the  eouaaiutioBalHjr  of  a  Uw  of  Ooi^ren,  it 
aatfcorltjr  of  the  Sopvcne Oout  to ilotermizie  tbe  i^U of  tbe| 
ticalar  cae^    Tbie  wm  apparenlly  ako  tbe  doctrine  of  the  Wiaconiia  ooail  la  ^ 
Booth's  caee,  la  reluiiiig  to  certify  tlieir  record.    Tbis  le  tbe  other  < 
traa  doctrine  ie,  I  tfaiak,  tb«t  tbe  State  coort  most  a^lMialadga  tbe  i 
iMklioii  of  the  United  Btetce  judiciary  aad  eabnut  lo  I 
dW  turn,    Jt  ie  not  for  the  State 
periple  of  tbe  Htatc  to  reeiet  the 
The  n^Ut  q(  dmof  thie  reeU^if 
pic"  of  the  i^te  In  Oinrentloo. 

iioQ  do  not  iarelidate  tbe  daetriae.     There  are  dkfBcultiea  practically 
aay  eoJntion  of  each  a  ^oeatSon. 


*-• 
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GoverBment  is  to  enforce  bj  acting  in  their  stead  (the  second 
construction),  or  a  riglit  correUitivre  to  a  duty  on  the  part  of  the 
national  Government,  of  which  Jutj  Congress  merely  indicates 
the  performance  (the  third  construction),  or  a  right  correlative 
to  obligations  of  the  fugitive  and  all  third  parties,  arising  under 
private  law  contained  in  the  Constitution  (the  fourth  construc- 
tion)/ 

No  Opinion  was  delivered  by  Judge  Scott  on  this  case. 
Judge  Peck,  in  hia  Opinion,  reviews  the  eases  at  length,  and 
relies  altogether  on  them  as  controlling  authority.  He  even 
expresses  a  doubt  whetlier,  if  the  question  were  then  newly 
raised,  the  court  could  recognize  the  power  in  Congress.'  His 
observations  throw  no  light  ou  the  question  of  construction. 

§  778.  Judge  Brinkerhoft;  dissenting,  said,  ib,  223 :— "  These 
relators  ought  to  he  disuharged,  because  they^  have  been  in- 
dicted and  convicted  upon  a  subject-matter   in   reference  to 


'  Judj^e  Siriin  tlien  enaraerates  the  grounds  taken  nn^ftinsfe  tlie  power  of  Con- 
gress :  ftniong  thoHe  ono  wlueli  does  ii<^t  commonly  appeiir  in  tlie  reporU.  Utherd, 
ne  says,  loalat  *'  thut  the  Amend  in  ent  to  the  Conatitntifm  which  se<"iifes  frcedonti 
of  r«u^ious  belief  makea  the  praFijiori  in  relati!>n  fo  the  raelamfttioo  of  ^lAvea 
Bubopdinate  to  U,  and,  by  iinplicjitioa,  of  no  oblii^ation  npon  thoae  who  believe 
Bliivery  a  ain/'  No  such  object! t>n  ftppear;!  in  the  argument  for  the  relstors  in 
this  case  by  Mr.  Wolcott,  the  State's  Atty,  General. 

*  »  Ohio,  21 L  *'  If  the  qiie^ition  were  now  ren  intfifjra,  and  we,  unmded  by  the 
hiatory  of  the  constitutional  provision,  and  iiainfornied  aa  to  the  previous  deei*- 
iODfl,  loQg'Con  tin  lied  use,  and  coutemporanewue  expotiition,  were  now  eallt'd  upon, 
for  the  firflt  time,  to  determine  the  preci!<e  t*3i.*ct  of  that  provision  nnd  the  power  of 
Congress  over  the  nuibject,  it  ia  probable  that,  giving  a  striiet  conatructitm  to  tlje 
CouBtitutioti  and  tlie  powers  conferred  by  it,  wo  mijLj^bt  bold  that  CongT*^'^^  had  no 
authority  to  legislate  a§'to  the  reclamation  of  fufi^itUes  from  service,  lint  when 
we  look/'  Ae.  But  on  p.  201,  Judge  Peck  saya  that,  "*  A  careful  ptTUsal  of  the 
'  Ilisttiry  of  the  Origin  nrid  Forrnatioti  of  the  Con^itution,'  etc,  by  Ciirtit*,  and 
the  BUppSeraent  to  Elliott*a  Debates,  will  Batisf}*  every  one  at  all  faniiliftr  with  the 
history,'*  <fec.,  that  thin  provision  **  was  deemed  by  majiy  of  the  niendicrs,  and 
those  they  represented,  of  ^eat,  if  not  of  vital  iniportanee,  and  contributed  larj^ely 
to  its  ftdopfion  by  some  of  the  Southern  States.  ITe  will  also  be  ertlii*tied  that,  if 
any  leg^isbition  was  required,  in  order  to  carry  the  provit^ions  of  that  clause  into 
effect,  the  frumers  of  that  instrument  could  not,  from  the  nature  of  the  interests  in- 
volved, the  diffioidtiefl  before  that  time  encountered,  and  those  which  mij^ht  rea- 
eonably  be  anticipated  in  the  future,  havo  designed  or  intended  to  comudt  such 
necessary  legisklion  Ux  the  States.  Interpreting  this  clause  in  the  light  of  the 
flurrouncfing  ei  rcumi^tances,  he  eould  entertiiin  no  doubt  but  that  this  elnuifle  ha^l  a 
material  erfect  in  procuring  the  adoption  of  the  Constitution,  and  that  all  neceflsary 
le^lation  in  regard  to  it  ought  to  have  been,  and  was  by  them  supposed  to  be, 
cominitted  to  the  national  and  not  the  3tAt6  legislatures/*  Tins  i.^  a  very  perfect 
specimen  of  that  method  of  expound in;^  the  Constitution,  which  was  denounced  by 
Judge  Baldwin,  in  a  paaaage  cited  in  the  preface  of  tliifi  work,  p.  ix.  It  ig  a  fa^ 
counterpart  to  the  auppIeDaentAry  canon  which  Judge  »^tiiry  introduced  in  Prigg^B 
CMe  (on^j  p.  461). 
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which  Congress  liaa,  landcr  tbe  Constitution   of  the   0mted^ 
States,  no  legislative  power  whatever.     As  to  the  oorrectnefii 
of  this  proposition,  there  does  not  rest  in  my  mind  the  B\mh' 
or  glimmer  of  a  doubt/     The  federal  govcmnient  is  one  (jt 
limited  powers,"  &c.    Then,  reciting  the  proTision,  **  This  if 
the  only  clause  of  the  Constitution  from  which  any  bodypny 
tends  to  derivcj  or  in  which  any  body  pretends  to  find  a  grantof 
po%ver  to  Congress,  to  legislate  on  the  subject  of  the  rendition  of 
fugitives  from  labor.     I  can  find  in  it  no  such  grant.   Tlie  firet 
part  of  it  simply  prohibits  State  kgislmtion  hostile  to  the  ren- 
dition of  fngitives  from  labor.     Such  fugitive  shall  not  be  dig* 
charged  ^in  consequence  of  any  law  or  regulation'  of  the* 
State  into  wliich  he  shall  escape.    'But  shall  be  delivered  up/' 
By  whom  ?   By  Congress  ?    By  the  federal  authorities  ?   Titn 
are  no  8uch  words  ;  and  no  such  idea  is  hinted  at     This  ii 
evident  from  an  inspection  of  the  whole  of  the  preceding  por-' 
tion  of  this  article/'    Then  reciting  Art,  4,  sec.  1^  and  the  grant 
of  power  to  Congress  to  legislate  for  the  proof  and  effect  ot 
actSj  &e.,  Judge  Brinkerhoff  says,  *' Wlien  they  intended  •" 
grant  of  power  to  Congress,  and  not  a  mere  contract  Btipnli- 
tion  by  an  injunction  of  duty  upon  the  States,  t/iey  my  $o^mA 
leave  us  no  room  for  cavil  on  the  subject/*    Tlien  citing  the 
first  two  provisions  of  the  second  section,  on  privilegeg,  Ac,  of 
eitizensj  and  delivery  of  fugitives  from  justice,  he  says,  "Tliil 
these  clauses  are  mere  articles  of  compact  between  the  StatoSj 
dependent  on  the  good  faith  of  the  States  alone  for  their  fulfill^    ■ 
ment,  I  suppose  no  one  will  dispute.    Tliey  do  not  confer  tipoa'S 

^  Admitting^  that  C«r]j];;re!>8  hnd  do  power  to  pass  the  law,  tbe  qnestioii  wmlSI 
preAente^J,  Hitve  the  State  cotirts  powiT  m  tuay  case  to  set  »t  Ubcrtv  pcTiOM  bi 
cnfltody  under  judi^fcut  of  a  court  of  the  U,  S".?  The  decision  of  the  Ohio  court 
may  liave  b«<*Ti  proper^  on  the  ground  that  they  h^ve  no  such  ptiwcf»  ninl  tisattii* 
only  remedy  wus  in  an  appeal  from  the  District  Court  to  the  Cirtnjit  rotirt.  «ftl 
to  the  Siipreiii*>  Court  of  the  U.  S.  But  the  judges  did  nut  «o  view  their  poettkiiL 
Jud^e  Sutlitf  (p.  229)  says,  **  We  all  agree  thut  if  the  Act  of  Gonfrr  '      ^blfL 

the  reliitory  hare  been  convicted^  ia  unconititutiouaj,  their  inipri-  •^'»1, 

and  thoy  ouarhl  to  be  discharged,"    The  ?anie  doctrine  waa  held ili'ml 

Kycrafl.     See  particularly  Ch.  J.  Whiton*s  note,  S  Wiac.  116^  177.  In  thb  Joi%i 
Crawford  concurred.     In  the  earlier  part  of  thifl  work  (VoK  1,  p.  -i&lt-l^Jr.  i  It  wii 
argued  that  State  courts  inay  inquire  into  the  validitv  of  a  cudtody  ^ 
trative  or  minifterial  officera  under  color  of  the  authority  of  the  U,  S, 
not  intended  to  affirio  that  they  would  not  be  bound  to  recognize  th+     i:  •    ' ,  ; 
under  the  judgment  of  a  court  holding  the  judicial  power  of  the  U,  S  .  . -*  ^  l  x*  tu  i 
in  the  jud™ent  of  the  State  court  the  subject-matter  is  not  withlii  the  h 
power  of  the  U.  3. 
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Congress  any  power  whatsoever  to  enforce  tJieir  observance." 
The  judge  then  argues  the  want  of  power  from  the  express  grant 
of  powerj  in  reeipect  to  proof  of  acts,  &c.,  in  the  fir&t  section. 
He  urges  that  theae  provisions  are  suhstitiitos  for  similar  clauses 
in  the  Articles  of  Oonfederatioo  whiuh  "  contained  nothing  hut 
articles  of  compact,"  and  in  the  '*  articles  of  compact"  of  the 
ordinance  of  1787.  "  I  conclude,'*  he  says  (ih.  226),  "  therefore, 
that  the  States  are  bounds  in  fulfillment  of  their  plighted  faith, 
and  through  the  medium  of  their  laws,''  &c.  '^  But  the  fed- 
eral government  has  nothing  to  do  with  the  subject,  and  \U  in- 
terference is  sheer  usurpation  of  a  power  not  granted,  but 
reserved."  Judge  Brinkerhoff  is  therefore  a  supporter  of  the 
first  construction  of  the  provision. 

§  779.  Judge  Sutliflf  discusses  the  question  of  the  power  of 
Congressj  in  an  Opinion  occupying  nearly  one  hundred  pages 
of  the  report,  affirming  the  power  to  be  with  the  States  exclu- 
sively, according  to  the  fii*st  construction,  Tlie  introductory 
part  of  Iw  argument  (ib,  231-237)  accords  wilh  that  of  Judge 
Brinkerhoff.  The  part  of  Judge  Sutliff^s  Opinion  must  be 
noted'  wherein  he  states  what  he  supposes  to  be  tlie  received 


^  9  Ohio,  243.  *'  In  the  jibflence  of  any  special  provision  authorisrfng-  Cfugress 
to  loojislate^  it  is  clsiimi'd  ihiil  Uon^fsiS  ha,5  beconib  inrfsited  wUh  puwer  to  legis- 
late Ly  virtue  of  three  distinct  prori^iions  of  the  Coiifttitiition.  Tlic  proTi??ion  in 
Art,  4,  it  ia  sttid.  niflkes  it  a  duty  of  the  States  re^peitively  to  snrreuder  the  ftigl- 
tivp;  audaec.  2<if  Art.  3,  oxteiids  the  judicial  power  to  all  cases  arising  under  the 
CHondtitntiou  and  laws  of  the  IL  S.;  and  the  concludlnjif  clause  of  we.  8>  Art.  1,  au- 
thor izcB  CwiifjjreHs  to  make  the  necessary  hiws  lor  carrying  the  judicial  power  into 
execution^  And  under  these  three  pro^iaions,  it  hiis  been  suggested  thiit  Con|yuegi« 
may  have  derived  power  to  legislate  for  tiie  reudition  uf  fuc^tivea  The  ar^- 
ment  mliy  he  simply  stated  tliuis;  Congress  hiia  the  power,  under  tlie  last  clause  of 
sec.  8,  Art.  1,  to  pa«B  proper  laws  for  the  orj^anizntion  of  the  judiciary,  end  for  the 
execution  of  its  judicial  powers.  The  rendition  of  a  fugitive  \b  provided  for  under 
the  Constitution.  Therefore,  power  of  the  judiciary  §hould  extend  to  that  provi- 
Bton ;  amJ  therefore  Congrefla  may  lesfialate  to  carry  into  execution,  in  that  reerard, 
tlie  judicial  power,  Xow  uulej^.-i  the  premises  of  this  fair  statement  of  the  areu* 
mcnt  he  true,  and  unless  the  minor  proposition  of  the  premises  he  included  in  tne 
major,  the  reaponing  b  fallacioua  and  the  conclusion  faUe.  But  the  minor  propo- 
sition ie  not  included  ia  the  major,  and  therefore  the  premises  are  uot  true.  Ihe 
judicial  power  la  only  eKtencledt/j  all  ca^^i  arisin;^  under  the  Constitution  and  lawfl 
at  the  United  States,  tfec,  while  the  provision  *  that  no  person  held/  Ac,  ii^not  a  caM«, 
H  ia  a  compact  or  stipulation,  it  ia  a  duty  ;  hut  it  is  not  even  a  stipulation  or  duty 
on  the  part  of  the  fetferal  j^overnment,  hut  upon  the  t?t!itea  merely.  It  cannot, 
then,  with  prapriety,  he  affirmed  tliat  Coni^Tcsa  haa  any  more  power  for  the  per^ 
formance  of  t!ie  duty  of  delivering  up  fugitivea,  than  for  tiie  performance  of  any 
other  duty  of  the  States  under  the  Constitution.  For  while  Cong^reaa  has  the 
power  to  pass  or  make  aU  laws  neceasary  and  proper  for  carrpng  into  execution 
ilie  powers  of  the  judiciary,  it  must  he  romemhered  that  the  powcra  of  the  judl- 
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theory  for  the  legislation  of  Congress.    From  the  aimljsis  t 
cases  hereiti  given,  it  will  be  seen  that  there  actually  i^  tfco  '• 
thority  supporting  such  a  theory.    The  judge's  mistake  is 
new  ilhi^tration  of  the  obscnration  of  the  whole  eabject  by  tfa| 
Opinions  in  Prigg'a  case.     The  case  supposed  by  Ju^g^  Stor 
to  he  within  the  judicial  power  was  a  ca^  in  which  the  Gof 
emment  of  the  United  States,  not  a  Statey  was  party  defeDdanti^ 
This  part  of  Judge  SutliflPs  argument  is  also  impurtanl,  as  il 
may  bear  on  that  theory  for  the  legislation  of  Congress  whic 
arises  from  the  fourth  construction.    The   greater  portion 
the  Opinion  is  an  elaborate  discussion  of  the  position  that  tba  I 
cjuestion  presented  is  reA  adjvdieata,  including  a  critical  exam- 
ination of  the  arguments  judicially  affirmed  in  Prigg's  esi6e(ib, 
SSS-STS).    On  the  supposition  that  views  of  ** polity  ^  or  polit- 
ical expediency  niay  have  influenced  the  court  in  that  ca^e. 
Judge  Siitliff  maintains,  in  ^  historical  exposition  (ib.  277, 27S), 
that  the  **  political  propositions  "  assumed  by  the  court  are  in 
conflict  with  the  time  doctrine  of  the  distribution  of  sovereign 
power  between  the  States  and  the  national  Government.     He 
concludes  that  while  "  the  number  of  legal  opinions  "  may  be 
for  the  conBtitntiunality  of  the  Acts  of  Congress,  **  tbe  weight 
of  authority,"  in  the  true  sense  of  the  word,  is  that  Congress 
has  not  the  power  to  legislate,  but  that  it  is  with  the  States. 

dnry  only  ext4<ii(l  to  '  casefl  under  the  kwe  of  the  U.  S.,*  <^c.,  and  that  no  t*wa  en 
l^e  pHHwif  by  Cijng^res*  except  within  the  limlta  of  its  delcgnted  powers.  Il  ihvTt- 
fore  ffjllowft  llijit  the  judicial  power  of  the  ft'dopal  guvertiTDent,  us  to  raj»f«  arifiog 
iMider  tlio  Inw^  of  the  V.  B,,  is  only  coex^tjensivo  with  the  hginlativt  power  of  th« 
fe<U  rill  (govern njeiit,  iind  therefore  ext«oda  no  further  in  regard  to  cases  ^Heiog 
under  tile  lxiw«  of  tlie  U.  S.  thnn  the  delected  powers  of  Gongre«a  to  leg 
Therefore,  if  no  power  is  delognted  to  Oon;;re*is,  independent  of  the  judiciary  ( 
to  leglsliit*^  for  the  rendition  of  fn^tires,  inasmQch  aa  the  power  of  the  jnii  _ 
i«  only  e^exteneive  with  tho  power  of  Confess  in  th»t  regard,  it  is  certain  tli 
CoDpfTosH  haa  no  power,  under  the  |*rant  of  pt^wer  to  niak«  laws  to  carry  the  jndi- 
clal  power  into  execution,  to  paf^slawfl  b^tfomi  the  trtnU  of  the  judidiil  powers; 
and  whieh,  an  we  hnv^^  ftoen,  do  not  extend  to  any  legislation  by  CongreF^s  in  rd»^ 
f  ion  to  the  rendition  of  fugitivcB^  Conj^jeas  h&Ttng  no  power  to  leje^slntc  on  that 
fiuhjeet.  lint  it  ia  ahsnrd  to  »aj  that  the  Constitution  ever  contemplated  a  dele- 
gation of  power  hy  the  Sbites  to  Congruss  to  legislate  for  the  enforcement  vlt\ 
diilie^  detwived  upon  tht  Stntfn  under  the  Constitution.  Kor  can  it  with  any  rti 
aon  be  pretended  thftt  Congress  has  power  t^  legislate  as  to  anydutv  of  the  ^UXe^ 
without  conreding  «  like  power  to  legislate  for  the  enforcement  of  a^  tivtie*  of  ihftH 
States  under  tlie  Constitution,  If,  tlien.  Congress  has  power  to  legislate  re^^pecti^l 
ing  tlie  duly  of  the  Stntea  to  surrender  fugitives,  it  has  the  power  to  r  i ^ 
duty  of  each  State,  whether  elave  or  free,  to  extend  all  the  priTileges  i 
nities  ol  citizens  to  the  citizens  of  every  other  State,  whether  negroes,  i:... 
quadroona,  or  others,  aa  well  as  whiter*  And  it  might  with  equal  propriety,"  Ao! 
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§  7S0.  In  United  States  v.  Buck,  in  tlie  U.  S.  Dist.  Court 
for  tlie  Eastern  District  of  Pennsylvania,  1860,  8  Am.  Law 
Tleg.  540j  the  defendant  had  Qbstrncted  the  Marsh-dl  holding  a 
fugitive  slave  in  his  custody  under  a  certificate  under  tlie  law 
of  1850,  Judge  Cadwalader  commenced  his  charge  by  say- 
ing:^ — ''  The  government  of  the  United  States  exists  thruugh  & 
delegation  of  specifically  defined  powers,  which  the  several 
States  have  yielded  upon  certain  conditions.  The  rightful  con- 
tinuance of  the  government  is  dependent  upon  the  faithful 
performance  of  these  conditions."  After  mentioning  the  de- 
livery of  fugitives  from  justice  and  labor  as  among  these  eon- 
ditionSj  lie  observes: — *'In  legislating  for  the  fulfillment  of 
these  two  constitutional  conditionsj  Congress  has  never  as- 
sumed the  power  of  dijs|>08ing  at  pleasure  of  the  custody  of  a 
fugitive  of  either  kind.  The  Constitution  would  not  hare 
sanctioned  any  such  arliitrary  legislation."  The  judge  does 
not  otherwise  explain  the  basis  of  the  power  of  Congress,  which 
power  he  fully  sustains. 

In  the  same  cliarg^a  ib*  543,  Judge  Cadwalader  affirms ; — 
*'  The  owner  of  a  fugitive  slave  is  not  bound  to  proceed  under 
either  of  these  laws.  He  may  follow  the  slave  into  the  State 
into  which  he  has  escaped ,  and  may  witliout  any  legal  jjrocess 
arrest  him  there;  and  mayj  without  any  judicial  certificate,  or 
other  legal  attestation  of  the  right  of  removal,  carrj^  him  back 
to  the  State  from  which  he  escaped.  All  this  may  be  done 
lawfully.  But  if  the  owner  does  not,  under  one  act  or  the 
other,  obtain  a  certificate  of  liis  right  of  removal,  he  becomes 
liable  as  a  trespaseer,  for  the  arrest,  detention ,  and  removal, 
unless  he  can  prove  the  escape  and  that  the  fugitive  owed  him 
service  or  labor  in  the  State  from  which  he  fled." 

In  attributing  this  operation  to  the  provision,  independently 
of  any  legislation,  the  judge  supports  the  fourth  construe- 
tion.' 

*  In  niAny  other  casca  naftinf ftining  the  law  of  I860,  thp  power  of  Conf^rofis  htis 
been  Hecessiirily  afliniied,  without  aiiy  imrticnlor  oxnmination  of  tho  hasU  of  the 
powtT,  The  following  are  the  principul  authorities: — Henry  Long-'s  cnBt\  ht-forc 
Jud«on,  J„  U.  S,  I>iHt,  1  \ ,  0  Legal  Oba^3.  a  t '.,  R  Am.  Law  Jfjiiroftl,  *294 .  The  ophjions 
in  Sims'  cflgw^,  IV.  Month.  L.  K.,  ehury^e^  by  Nelson,  J.,  U.S.  Oir.  V. ;  1  lilntA  ford's 
K.  m^]  2  ib,  559;  IT.  S.  v,  Roed,  ib.  437,  469.  Trial  (»f  Scott,  U.  S.  Dist.  C,  be- 
fure  Spragae,  J.,  IV.  Montb.  L.  E,  159.  Caaeof  Jahn  Davia  b<*fore  Conckling,  J,, 
VOL*  n. — 84 
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§  781.  There  seems  to  be  a  very  general  impresfiion  that 
doctrine  implied  in  asserting  the  power  of  Congreas  ig,  that  i 
power  19  given  by  the  Constitution  to  the  national  Govenmmeni 
as  distinguished  from  any  department  or  officer  thereof,  and 
that  Congress,  legislating  to  carry  into  effect  that  power, 
either  enforcing  the  dntie«  of  the  States  or  maintaining  right 
correlative  to  those  duties. 

Bnt  in  the  greater  nnmber  of  cases,  later  tlian  Pri^g^*s  Ci 
in  whicli  this  view  may  have  been  gnstained,  the  courts  aj 
pear  to  have  understood  Story  and  the  majority  of  his  a^sc 
ciates  as  Bustaining  thiscoiistruetion,  and  they  appear  to  have 
relied  mainly  on  the  authority  of  the  Opinion  of  the  Donrt  is 
that  case  as  tliey  understood  it. 

If,  then,  Story's  real  doctrine  in  that  case  has  been  correctly] 
distingnlshed  in  the  preceding  pages  and  has  been   misappre- 
hended in  these  later  cases,  the  supposed  bulk  of  opinion  in 
favor  of  this  construction  is  for  the  greater  part  imaginary. 

On  the  other  hand,  if  that  adaptation  of  the  third  construe-  | 
tion  under  which  Congress  legislates  fo  carry  into  effect  a 
power  of  the  judiciary  department,  in  cases  between  the  claim- 
ant and  tiieiiationiil  Oovemnient,  was  that  which  was  adopted 
by  Judge  Story  and  a  majority  of  the  court,  it  has  not  been . 
supported  by  the  later  cases,  and  stands  not  only  alone,  but  in  ^ 
antagonism  to  the  received  theory ;  and  it  is  very  doubtful 
whether  a  majority  of  Judge  Story's  associates,  or  even  any  | 
one  other  member  of  the  court,  agreed  with  him  in   this  con- 
Btruction. 

Judge  Ilornblower,  in  the  New  Jersey  case,  Judge  Smithy  I 
in  the  Wisconsin  cases,  and  Judges  Brinkerhoff  and  Sutliff»  in 
the  Ohio  case,  appear  to  have  supported  the  first  coastructiOTuI 
This  is  the  view  generally  taken  by  those  who  deny  entirelyi 
the  power  of  Congress  to  legiiilate  on  the  subject.     Chancellc 
Walworth  has  been  often  quoted  as  sustaining  the  eame  do 

IJ.  a  Diet.  C. ;  ib.  301 ;  U.  S.  r.  Haaway.  IT.  S.  Cir.  C,  before  Qrier.  J.,  i  Wd 
kce*  Jr.,  139.     The  proceed irig»  iti  Jerry's  caac,  at  Syrncuse,  N.  Y.;   Ileary  i 
Lowell,    16  Biirbour,  tm\  Fieber'a   caae,'  before   Kiine,  J„  U.  S,   \yUt^    C.,  IVJ 
Month.  Lv  R.  394;  Ex  portt  X^wkms,  2  Wjiilaee,  Jr.,  521;  Van  Metre  p.  MiU'h«UI 
Aiid  C>Uver  v.  Wcaklej,  ib,  311,  324;  Van  Urden's  case,  VI,   Montli.  L.  R.  29^ 
Anthony  Bums'  case,  before  Comrnidsiouer  Loring,  WX.  Munth.  I»,   R,    mi- 
fmrte  Eobineon,  6  McLean,  S55. 
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trine,  though  Lib  opinion  really  agrees  be«t  with  the  fonrtli 
construction/ 

§782.  The  action  of  the  Commissioners  of  the  United 
States  Circuit  Courts,  under  the  law  of  1850,  has  always  been 
justified  on  the  admission  that  they  could  not  be  invested  with 
the  judieial  power  of  the  United  States.  Tlie  opinions  of  gen- 
tlemen holding  this  oflSce  cannot  therefore  be  cited  as  judicial 
authority,  though  their  intrinsic  merits  may  entitle  them  to 
high  consideration  among  other  juristical  arguments.* 

§  783.  Tlie  opinions  of  the  geatlemun  holding  the  office  of 
Attorney 'General  of  the  United  States  maybe  thouglit  to  have 
an  authority  superior  to  that  of  private  jurists.  The  President 
of  the  United  States,  before  signing  the  bill  of  1S50,  had  re- 
quested of  Mr.  Crittenden,  Atty.-Gen.,  his  opinion  on  the  con- 
stitutionality of  the  sixth  section  of  the  Act,  and  particularly 
whether  the  last  clause  was  in  conflict  with  the  constitulional 
guarantee  of  the  writ  of  habeas  corpus.  In  this  opinion,  dated 
Sept  IS,  1850,  Mr.  Crittenden  rests  the  power  of  Congress  on 
the  decision  in  Prigg^s  case.* 

§  784.  The  writers  more  particularly  known  as  commen- 
tators on  the  Constitution  have  not  given  any  remarkable  at- 
tention to  these  provisions.* 

*  A  view  very  nearly  coincicUng  wJth  Chmieellor  Walworth's  may  be  fotiad  in 
A  ^kori  ftfWmg  on  a  »hori  clatme  in  the  ContUtuiiim  of  ihel/nliei}  States,  VII. 
Monthly  Law  Rep.  315  (October,  18154).  The  anonymous  coulributor  eujiport^ 
the  fourth  confltrnetion  of  the  provision,  making  it  applicable  by  the  jodiciary  and 
TnaintAinin^  the  doctrine  of  Boizure,  He  denies  any  power  in  Congress  to  legis- 
late, 

'  In  Sims'  c»at»,  Mr,  Conimi»siouer  Cnrtis  based  the  power  of  CongreflB  on  that 
adaptation  of  the  third  eonfttrnetion  which  wna  Judi^e  Story's  in  Prigg's  caae, 
according  to  whii'h  the  cUim  is  ngainst  the  national  Government,  and  "thereby  a 
caac  aria«B  within  the  judicial  ptwer.  IV.  Month.  L.  R,  6,  The  report  will  be 
gtTen  hereinafter  among  tlie  authorities  on  the  question,  whether  th*?  judicial 
power  of  the  United  8ti4te«  Iimj*,  by  the  Act  of  185U,  been  conferred  on  the  Com- 
miBBiotiera.  Mr,  Lorin^*a  decision,  in  Burna'  cose^  will  also  be  not^d  in  that  con- 
nection; it  has  no  bearing  on  tliia  question  of  construction. 

*  ft  Opinion  of  Atty.-Gen.  254.  Ilia  Htatemont  of  the  doctrine  of  that  case  is 
aa  follows: — '*lt  is  well  known,  and  admitted  hist^jrically  and  judicially,  that  this 
clause  of  the  Constitution  vrm  made  for  the  purpose  of  securing  to  the  citizens  of 
the  slavelioldinii-  State.*  the  complete  ownership  in  their  slaves  as  property  in  any 
and  every  State  or  Territory  of  the  Union  into  which  they  might  escape  ( 16 
Peters,  b-Mil  It  devolved  on  the  general  government  as  a  solemn  duty  to  ntake 
that  security  effectual.  *  •  Thus  the  whole  power,  and  ^ith  it  the  whole  riniff 
of  carrying  into  effect  this  important  provision  of  the  Conj^iitution  was  with  Con- 
greB».** 

*  N.  Y,  Legal  Oba.  IX,  10  :— "  This  section  [the  second  of  the  fourth  Art.]  haa 
received  only  sparing  attention  from  writers  on  the  Constitution.    It  seems  to 
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§  785*  In  the  Senate  of  the  United  States,  Mr.  Claj '  bof 
a  principal  part  in  the  enactment  of  the  go-called  Coqm 
Measures    of  1850,  though   the  fagitive-slave   law   \,  .^    ,... 
framed  by  hira,  nor  did  he  vote  on  it.     His  observations  oj 
the  nature  and  operation  of  the  provision  are  hardlj  reeoucila 


Ltia*s|li 
bjtlili^ 


hiive  been  carefully  avoided  by  all  publJcUts  whode  work^  we  tui»Te 
Kent,  Story,  and  others,  it  would  seem,  when  eomtnentitig  on  the  Cooi 
mi^ht  have  {^veo  the  ^ Mebtlia  vtreUa  of  the  United  States  eoTemmiettt  m 
nation  commeu^nrate  with  it«  luiportAoee.    The«e  s^reat  lutninAries  oC  tlie  Imw] 
owed  it  to  the  Amcricaa  p«4mle.     This  they  have  i        ' 

'  Mr.  Cl«y.  on  the  29tU  of  Jtmut^v,  IMO,  flubm  Senate  hb  "  C<m^ 

promise  Resolutionij."  of  which  the  7ih  waa,  **Thftt  ;»  ...     ...vlual  proriisa'Hi  ovgM 

to  be  DUMle  by  law,  according  to  tha  reqaLreraenta  of  the  CooAtstigtion,  for  lb*  r^ 
titution  and  (delivery  of  persons  boand  to  flerTic©  or  labor  in  any  State,  wiin  may 
escape  into  any  other  8tat«  or  Territ<jry  of  this  Union  ;"  and  in  a  dfieech  nn  thtpe 
resolotiond,  Feb.  5  and  ft,  1*50,  said:^ — '•  On  that  f.uT^^t,  I  2T*^tb  hTm  who  g«»*a 
furthest  in  the  int  :  i  nf  that  clause  in  th^  \n' humble 

opinion,  it  \8  a  req  the  Coostitntion  of  r  leli  b  not 

limited  in  itsoperuu  n  i  .  uu-  Congress  of  the  UniU-u  .^i»ti'^,  utn  ixtiita*  to  »T«ry 
StJttti  in  the  Union;  and  I  g;o  one  ?)tep  farther:  it  eirtendfl  to  ervrj  utaa  in  lh# 
Uniont  and  derotres  npon  th^m  aU  an  obligation  to  a^at  in  the  peeo^ery  «f  s  fo- 
gitivti  from  labor  who  take^  refiig«  in  or  eacapes  into  one  nf  the  fre**  Statcn. 
Sir,  I  think  I  cnn  maintain  all  thia  by  a  fair  iuterpn^tation  of  thf*  r.-»n«tittttf- 
proFide*,  ^c.  It  will  be  obaorred  that  thia  elanse  in  the  ' 
among  the  enumerated  powers  granted  to  Congreae,  for,  if  it  L  ue 

ini^^ht  have  b«en  ur^^d  that  Congrefis  alone  could  le^lat«  to  r:irry  u  into 
but  it  hi  one  of  the  general  powera,  or  one  of  the  general  rig'hta  secorwl  I  ^ 
coustitntional  instrument,  and  it  addressed  it«vlf  to  all  who  are  boond  bj  tlw  Obi- 
stitution  of  t!ie  United  Stit.4^a.  Now,  Sir,  the  officeni  of  the  ^n«ml  O&rtrmma/L 
are  bound  to  take  an  oath  to  support  the  CooatitBtion  of  the  United  Statefl^  AU 
State  officers  are  required  by  tlie  Constitution  to  take  an  oath  to  support  Uie  Coo- 
stitntion of  the  United  States  ;  and  all  men  who  love  their  country,  And  ftr«  obe^ 
dient  to  it«  laws,  are  bound  to  assist  in  the  execution  of  iliooe  lawa,  wliaclior  t^y 
are  fundamental  or  derivative.  I  do  not  any  that  n  private  Individi&nl  is  *  ^  ' 
nake  the  tour  of  his  State  in  order  to  oesiut  an  owner  of  m  slave  W  9tt 
propeirty ;  but  I  do  say,  if  he  is  present  when  the  owner  id  n  aUve  i*  nbpii 
ssTt  hts  rights  and  endeavor  to  obtain  posse^^^lon  of  his  property.  rriEr], 
present,  whether  he  be  an  officer  of  the  general  or  the  State  GowsOMt,  or  a  pt 
vate  individual,  is  bound  to  assist,  if  men  are  bound  at  aQ  to  laakt  Ia  iIm  set- 
cution  of  the  laws  of  their  country.** 

Then,  after  a  reference  to  the  provision  for  fugitives  fnun  yiMlicvu  Jfc,  Ckf 
ssid ; — **  It  imposes  on  obligation  upon  aU  the  Stat4?s,  free  or  aUvefcMiMBhM;  it  ii^ 
posc§  an  oblrj^tion  upon  all  officers  of  the  govfrnment.  State  or  Fediml;  mtd  I 
will  ad  1,  upon  all  the  people  of  the  United  State?,  under  partieolar  cl 
to  aiL«i9t  in  the  surrender  and  recovery  of  a  fu^itiTe  «lave  from  bis  nuilrr 

The  Act  tjf  1850  was  framed  by  Mr.  Mason,  of  V^irginia.     Mr,  Cl«j.  H 
thought  the  Uw  objectionable  in  shape ;  but  in  the  Senate,  In  n  spm 
violations  of  the  law,  Feb.  21  and  24,  1851,  S  Speeches  of  H.  CUy.  ftOft, 
it,  said,  lb.,  p.  f>20 :— "  But.  whnt  is  this  Constitution  f    It  make*  n 
It  Is  «n  a^j^eff4tfi  of  powers  vested  in  the  government — some  of  them 
others,  from  tae  imfierfection  of  hnman  nature  and  human  laag 
cifled,  bat  sire  incidents  Ut  powers  granted/'    Then,  quoting  tJie 
of  tlie  eighth  section  of  the  Ist  Art.  :^  '  I  hold  that  when  H  Is  a^d  * 
be  done,  and  when  a  government  Is  created  to  put  this  CooftitnUoa  into 
and  no  otber  fonctiooary  or  no  other  government  bv  the  U  ' 
to,  the  dnty  of  enforcing  the  p«rticnUr  power,  the  duty  o 
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ble  with  any  view  that  has  been  judicially  propounded;  but 
they  are  worthy  of  notice,  not  only  on  account  of  his  eminent 
position^  but  because^  in  all  probability,  they  correspond  with 
ideas  popularly  adoptetl  in  the  discussion  of  this  subject. 

§  786.  If*,  among  countless  opimons  of  private  persons, 
which  have  been  published  since  1850,  on  the  question  of  the 
power  of  Congress,  one  may  be  selected  for  acknowledged 
juristical  authority,  it  is  that  of  Mr.  Webster,  who,  on  more 
than  one  occasion,  oxpressed  his  acquiescence  in  the  existiTJg 
judicial  determination  of  this  question.  But  his  individual 
opinion  appears  clearly  to  have  been  that  of  Judges  Horn- 
blower  and  Smith,  and  adverse  to  the  attribution  of  legislative 
power  to  Congress/ 

§  787.  In  the  Boston  Daily  Advertiaer  of  the  19th  Novem- 
ber, 1850,  appeared  the  opinion  of  Benjamin  E,  Curtis,  Esq,, 
afterwards  Judge  of  the  Supreme  Court  of  the  United  States, 

specific  provision,  npportftina  to  the  gjeneral  Government,  to  the  pjovcTninent  cre- 
ated by  the  CouHtJtiition  of  the  United  States.  The  Constitution  liecliirea  thut  a 
shiTe  fllmll  be  delivered  up.  It  says  not  how  or  bv  whom,  whether  by  the  State 
or  bj  the  s^enerai  Government,  or  bj  any  officer ;  bat  it  j^rrauts  autljority  to  Con- 
eresB  to  piwg  all  lawa  necessary  and  property  carry  into  offeet  the  powers  granted 
by  the  Constitution."  In  continiiin^  his  an^wnient,  Mr.  Clay  said,  ib.  6S1 : — - 
•*  Tbcr**  is  a  large  claaa  of  power«  in  the  orijt^inal  Conatitiition  and  in  the  tirelve 
flubst'qnent  amendments  wliich  deilare  that  certaiti  things  shall  be,  but  specify  no 
partieidar  authority  by  which  they  are  to  be  carricj  irito  ^tfect*' 

*  In  his  speech  in  the  Senate,  Mareh  7,  1800,  Works  V.  ^65,  Mr,  Webeter  said: 
— •'  1  have  alwaye  thonght  that  the  Constitution  addres^td  itself  to  the  leg^isla^ 
tures  of  tJie  Btates  or  to  the  rotates  themBclrea.  It  says  that  those  persons  ea- 
caplnijr  from  <;»ther  States  '  shall  be  delivered  up/  and  I  confess  I  have  alwnya 
been  of  th«  o|jiinon  that  it  was  an  injitnetion  upon  tlie  States  them&elves.  When 
it  18  said  that  o  peraon  escaping  into  another  State,  and  coming*  therefore,  within 
tlie  jurisiiietion  of  that  State,  ghall  be  delivered^p,  it  seem^  to  me  the  import  of  the 
clau^^e  U,  that  the  State  itielf,  in  obedience  to  the  ^'onalitution,  shall  vansa  him  to 
be  delivered  np.  That  ia  my  jurlgnient.  I  have  always  entertained  that  opinion, 
and  I  entertain  it  now.  But  when  the  subject,  some  years  ag^o,  wue  befure  tlie 
Sttpreme  C^ouM  of  the  United  States,  the  majority  of  the  judges  held  that  the 
power  to  cause  fugitives  from  service  to  be  delivered  up^  was  a  power  to  be  exer- 
cised under  the  authority  of  this  government.  I  do  not  know,  on  the  whole,  that 
it  may  not  have  been  a  fortunate  decision.  My  habit  la  to  respect  the  result  of 
judicial  deliberationa  and  the  solemnity  of  jndicial  deciaious.  A»  it  now  etand«, 
the  biislneisa  of  seeing  that  the&e  fuji^itivee  are  delivered  up,  resides  in  the  power 
of  C-Oligreiis  and  oor  national  judicature,"  dfcc. 

It  appears  that  the  view  which  Mr.  Webster's  individnal  judgment  approved 
was  also  that  held  by  some  who  held  the  extreme  opposite  doctrin**  on  States* 
righta.  Mr.  Clay,  in  the  ppeeeh  last  noted,  remarked  that  "  the  learned  Senator 
[Mr»  Barnwell  Rhett»  of  South  Carolina]  conteodcd  tliat  there  was  no  power  in 
the  government  of  the  United  States  to  pas9  the  fugitive-filove  law."  And  noticed, 
"*  among  the  most  remarkable  features  of  the  times,  that  there  are  certain  coinci- 
dences between  extremes,  in  thifl  body  and  in  the  country :"  speaking  of  Mr. 
Rhett,  and  Mr  Cliase,  of  Ohio,  ae  coinciding  on  thia  question. 
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as  counsel  for  the  United  States  Marshal,  dated  Xot.  9,  on 
the  constitutionality  of  the  Act  of  Congress  of  1850.  Judge 
Curtis  did  not,  in  this,  consider  the  question  of  the  power  of 
Congress  to  legislate  on  the  subject.  An  extract  from  the 
opinion  will  hereafter  be  given,*  from  which  it  may  be  inferred 
that,  in  his  view,  the  claim  is  made  on  the  national  GoTemment, 
which  may  respond  thereto,  at  its  pleasure,  and  in  any  manner 
it  may  judge  proper ;  that  there  is  no  "case"  within  the  judi- 
cial power,  unless  Congress  should  choose  to  place  it  within  the 
action  of  that  power.  In  this.  Judge  Curtis'  view  agrees  best 
with  the  third  construction,  though  he  apparently  differs  firom 
Judge  Story,  in  Prigg's  case,  by  not  recognizing,  as  a  basis  of 
the  legislative  power  of  Congress,  the  "case"  arising  nnder  the 
Constitution  and  so  falling  within  the  judicial  power. 

'  See  post,  Ch.  XXIX.,  where  the  aathorities  on  the  question  of  the  Conmus- 
sioners  being  invested  with  judicial  power,  are  considered. 


CHAPTER  XXVII. 


DOMESTIC  INTERNATIONAL  LAW  OF  THE  UNITED  STATES.  THE  SUB- 
JECT CONTINUED.  QUESTION  OF  THE  CONSTRUCTION  OF  THESE 
TWO  PROVISIONS  EXAMINED.  DOCTRINE  OF  SEIZURE  AND  RE- 
MOVAL EXAMINED.  APPLIOABILITY  OF  TH^SE  PROVISIONS  BY 
THE  JUDICIAL  POWER.  TRUE  BASIS  OF  THE  LEGISLATIVE 
POWER   OF  CONGRESS. 

§  788.  It  will  be  remembered  that  the  opinions  cited  in  the 
last  chapter  were  referred  to  as  authorities  on  the  constncctian  of 
these  provisions,*  but  their  value  in  this  respect  cannot  be  es- 
timated without  deciding  at  the  same  time  upon  their  value 
in  detennining  the  question  of  the  legislative  power  of  Con- 
gress. Hence,  although  according  to  the  method  herein  pro- 
posed that  inquiry  does  not  properly  arise  until  the  construc- 
tion of  these  clauses  has  been  settled,  it  will  be  necessary  to 
examine  these  opinions  with  reference  to  their  harmony  with 
the  general  doctrine  of  the  legislative  power  of  Congress. 

The  legislative  power  of  Congress  is  defined  in  the  eighth 
section  of  the  first  Article  of  the  Constitution.  This  section 
contains  various  specific  grants  of  this  power,  or  grants  of 
legislative  power  in  reference  to  various  objects  particularly 
specified.  The  grant  which  is  contained  in  the  last  paragraph  of 
this  section  is  equally  a  specific  one,  as  contrasted  with  a  gen- 
eral grant  of  legislative  power,  but  it  is  given  in  reference  to 
a  class  of  objects  specified  in  more  general  terms.  The  grant 
is  of  power  "  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers  and 
all  others  vested  by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  department  or  oflScer  thereof. 

The  powers  conferred  on  Congress  by  this  last  clause  are 
denominated  by  Judge  Story,  in  the  twenty-fourth  chapter  of  his 

>  Ante,  g  727. 
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Ooniracntariesj  "  the  incidental  powers."  As  he  haa  obfierred, 
they  are  in  fact,  hv  force  of  this  clause,  express^  and  not  tm- 
jdied  powers.  He  says,  in  sec.  1254,  "  If  it  [this  clause]  do» 
not  in  fact  (as  seems  to  be  the  true  constraction)  gire  any  new 
powers,  it  affirms  the  right  to  use  all  necesseanr  and  proper 
means  to  carry  into  execution  the  other  powers ;  and  thus  makes 
an  egopress  power  which  would  otherwise  be  merely  an  imfUei 
power,"  *  And  in  &ee.  1243  Story  says,  ^'The  plain  iinp4>rt  of 
the  clause  is,  that  Congress  shall  have  all  tlio  incidental  and 
instrumental  powers  necessary  and  proper  to  carry  into  execu- 
tion all  the  expreea  powers*  It  neither  enlarges  any  powen 
specifically  granted,  nor  is  it  a  grant  of  any  new  power  lo 
Congress;  but  it  is  merely  a  declaration  for  the  removal  of  all 
uncertainty  that  the  means  of  carrying  into  execution  those 
otherwise  granted  are  included  in  tlie  grant.  Whenever, 
therefore,  a  question  arises  concerning  the  eonstitntionality  of 
a  particular  power  [referring  to  power  in  Congress  to  lugislata]* 
the  first  question  is,  whether  the  power  be  esepres^td  in  the 
Constitution.  If  it  be,  the  question  is  decided.  If  it  be  not 
estpressed^  the  next  inquiry  must  be  whether  it  is  properly  an 
incident  to  an  express  power  and  necessary  to  its  execution.  If 
it  be,  then  it  may  be  exercised  by  Congress,  If  not,  Congress 
cannot  exercise  it."  * 

None  of  the  powers  of  legislation  which,  in  the  abOTe-i«- 
cited  section  of  the  first  Article  are  particularly  specified,  and 
which,  in  the  last  clause  of  that  section  are  8[^K>ken  of  as  *'  the 
foregoing  powers,"  have  ever  been  supposed  to  relate  to  the 
clauses  of  the  fourth  Article  now  under  consideration^  Nor 
has  It  ever  been  claimed  that  a  power  to  legislate  respecting 
the  objects  of  these  clauses  is  "  neces^sary  and  proper'*  for  car- 
rying into  execution  any  of  these  *^  foregoing  powers,^'  The 
power,  if  it  exists,  must  therefore  be  one  of  those  which  Story 
calls  **  incidental  powers  '*  of  Congress,  and  be  included  in  the 
power  specified  in  the  last  clause  of  the  section,  **  to  make  all 

*  This  |>ower  h*<»  soDietttn^s  been  iiAm«d  **  the  discretioDarr  power  of  Con. 
ffrmmi''  Me  1  G^homn's  W,  25;*,  aiid  the  aeiniticm  of  implied  powers  oo  the  Mme 

•  This  stMtvmeiit  of  the  doctrine  is  orifl^nft)  irith  Mr.  Mftdidon  hi  a  rvoort  fa 
ikt  Vlrifiiim  Assembly.  Jiui.  20,  1800,  ou  the  alien  and  aeditton  Itkw^  ^^ 
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laws  necessary  and  proper  for  carrying  into  execution  [the 
foregciing  powers  and]  all  other  powers  vested  by  this  Constl- 
tntiuii  in  the  Government  of  the  United  States  or  in  any  de- 
partment or  offieer  thereof." 

§  7S9.  Some  of  the  opinions  already  eited  may  eeem  to  as- 
sert a  jiower  in  Congress  to  legislate  on  this  subject,  without 
distingnishing  whether  the  power  is  attributed  by  implication, 
to  Congress,  in  the  first  instance,  that  is  without  reference  to 
carrying  into  execntion  a  power  vested  in  tlie  national  Govern- 
ment or  in  a  department  or  officer  thereof,  or  whether  a  power 
is  attributed,  in  the  first  instance,  to  the  Government,  m  to  a 
department,  or  to  an  officer  of  some  department,  for  currying 
wliich  into  execution  legislative  power  has  been  expressly 
given  to  Congress/ 

But,  as  Story  shows  in  the  Commentaries  above  cited, 
there  is  no  such  thing  as  an  impvlicd  power,  in  Congress^  to 
legislate.  All  its  powers  are  expressly  given,  and  are  either 
special  or  incidental.  The  opinions  supporting  the  legislation 
of  Congress  must  be  taken  to  regard  it  as  the  execution  cither 
of  a  power  in  the  Govef^nm^ent  of  the  United  States  as  a  unit, 
or  of  a  power  in  some  department  or  officer  thereof* 

§  790.  The  opinion  supporting  the  legislation  of  Congress 
as  carrying  into  execution  a  power  belonging  to  a  department 
of  the  Government,  or  to  an  officer  thereof,  is  that  of  Judge 
Story,  in  Prigg's  case,  if  hereinbefore  correctly  understood, 
and  of  sucli  judges  as  may  Iiave  relied  on  that  opinion,  under- 
standing it  in  the  same  manner. 

According  to  that  opinion,  Congress  legislates  to  carry  into 
effect  a  power,  vested  iti  the  judicial  department  of  the  national 
Government,  over  cases  at  law  or  controversies  between  a  de- 
manding  Governor  of  a  State  or  a  claimant  owner,  on  the  one 
hand,  and  the  national  Government  on  the  other,'  as  opposing 


» Oorapflre  ant*,  pp.  449,  Nelson,  Cli,  J, ;  488.  Tftiiey,  Ch,  J. ;  4S4,  Thompson,  J. ; 
486.  aOI,  McLean,  J.,  ond  Mflrvin,  J. ;  49ti,  Read,  J. 

•  If,  in  nffirniiiig  the  master's  rij^ht  t^3  e^n^.e  and  remove  the  slave,  Jndge  Story 
did  not  abflolutely  affirm  thai  und^r  thift  provision  he  mu?t  bu  rf*j^rdod  as  t-hat^ 
tel,  aiuJ  not  Ag  le^al  piirsun,  the  prevailimr  idea  in  his  mind  ecemft  to  have  b^en 
tlmt  the  fnj|j^tit«  from  hibor  wfts  to  be  considered  onlj  rw  the  objfH  of  the  owner's 
right,     (16  Peters,  618.)      Upon  this  idea   there  waa  more  conaiat^ncy,   And 
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pfiTties;   and   the  mqniry  oectirs  first  of  all — ema  a 
against  the  national  Govemtnent  be,  under  tlie  C         ' 
alone,  the  subject-matter  of  a  ease  at  law  ar  c^iv 
controversy  within  the  jodieial  power  ^ 

It  is  admitted  by  all  that^  if  Cuugrt.--  will  jrovii^  i  jr  ti 
settlement  and  satisfaction  of  any  claims  or  dtfinands 
the  United  States,  they  may  entrust  the  adjudication  of 
claims  to  the  judiciary,  and  by  consenting  that  the  Unil 
States  shall  become  a  party  before  the  national  jadicial  tribn 
nals,  originate  cases  at  law  or  equity,  and  controversies  to] 
which  the  United  States  is  a  party.  But  it  does  not  apf 
how,  anterior  to  such  legislation,  the  United  States^  or  the  na-^ 
tional  Government  as  its  representative^  can  be  a  party  in 

er^  a  wirt  of  n^e^asitj.  in  regarding  the  claim  m  erne  to  be  made  wvhmI 
^ith^r  the  Stilts  in  which  the  escaped  elaTe  t^houUl  be  found  or  the  mtlinaii  fliif 
emment,  and  the  doHvery  at  an  act  resaJtin^  from  the  duty  of  tkml  Slate  or  if 
that  GoTcmmeDt,  correlatiire  to  the  owner's  rif^ht.     The  slare  bein^  ftnrdval  a* 

the  object,  only,  of  action^  and  ncrer  aa  the  pubject  of  rigbta,  the  elai * 

neceatarity  lie  ogniDit  some  third  party  aa  the  legal  person  refosiag  io  1 
obligation  correlative  Ui  the  ownci^s  right  in  reapect  to  thai  objecL  SoA  i 
too  migfht,  perhaps,  be  foand  in  the  Btate  wherein  the  Blare  b  foimd  < 
Govenunent  of  the  United  States,  ^^tory  says,  1 6  Peters,  6 1  ^  i — "  It  la  p^in,  tJbeB, 
that  where  a  claim  in  made  by  the  owner  out  of  poasessioD  for  the  delimy  <rfAa 
ilave,  it  mnat  be  made,  if  at  aU,  against  aome  otnar  person,  and  fnwwmirh  aa  tl* 
right  la  a  right  of  property  capable  of  being  recognized  and  aeaerted  bj  procead 
ingfl  before  a  court  of  justice  between  parties  "  Ac.,  Ac  (And  eompare  Conlter, 
J.,  in  Kaui&nan  v.  Oliver,  ante,  p.  495,)     It  will  hereinafter  be  argued  that  aa  ■• 

'  '    L  be  considered  aa  m  rhatlfl,  Iha 


natural  person  can,  in  view  of  this  proYision, 

fugitiTO  from  labor  cannot  be  considered  pimply  as  the  objeei  of  tlw 
of  othera,  whatever  may  be  the  law  of  the  State  from  which  be  maj  b 
fled,  and  that  hi^  ttaiu*  or  condition  is  determined  always  by  the  law  of 
^tate  in  which  he  is  found,  subject  to  the  effect  of  this  provision,  which ' 
him  aa  a  x>tfrton  austaining  a  legal  relation  towards  another  pereon  in  whkk  be 
owet  service  or  labor,  and  therefore  designates  him  as  a  le^al  person  wbose  oli&- 
gation  is  to  be  established  on  daim.  Skang  ao  regarded,  the  ciMm  of  the  peraon 
to  whom  BQch  service  or  labor  may  be  due,  onder  the  proviaion,  may  be  8fca 
the  claim  of  a  lord  against  hia  vassal,  or,  of  a  master  a^ifainst  his  Bervant;  wlfic^ 
when  denied,  is  denied  bv  the  bondman  himself,  while  courts,  wbetii^  State  «r 
national,  holding  jurisdiction  over  the  territory  wherein  they  may  both  be  fsmad^ 
maj'  aj>ply  the  provision  a«  private  law,  t.  e.,  national  municipal  law,  having  a  lis- 
ited  pers^jual  extent,  and  international  e^ect,  and  those  courta  will  then  make  the  de- 
livery provided  for,  when  the  claim  is  established  in  the  name  of  the  latc^  L  «.,  the 
constitutional  provision  in  this  cas€,  without  reference  to  the  Slate  in  vbicb  the 
fugitive  may  be  fonnd,  or  to  the  Government  of  the  United  States,  aa  partiea  in 
interest. 

*  Not  every  ouettum  arising  under  the  Constitution  is  a  raM€  or  a 
within  the  judicial  power.    Seo  Marshall's  argument  in  Robbina.  or  Naah's 


Abridged  Debates,  Vol.  2,  p.  462,  and  otwf  in  Ch.  XX\1IL;  alao  Jndge  SQlfiTs 
argument  on  thi»  ground  A{;n'mBt.  tlie  cfoctrine  that  a  case  arisea  under  ^koM  pv^  ■ 
viwoQ  as  Uw  acting  on  tlie  fi^toites,  9  Uhio^  244,  and  ante,  p.  527. 
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any  case  or  controversy  simply  as  founded  on  their  own 
sovereign  proniise  or  guaranty  in  the  Constitntion/ 

If  a  distinction  is  made  between  the  United  States  and  tlio 
national  Government,  and  it  is  said  tliat  the  latter  is  bound 
under  the  Constitution,  as  a  law  proceeding  from  a  sovereign 
author,  and  that  this  law  creates  a  relation  between  that  Govern- 
ment and  the  demanding  Executive  of  a  State  or  the  claimant 
owner,  the  same  argument  still  applies  against  attributing  to  the 
national  judiciary  power  to  apply  that  law  as  in  a  case  between 
the  parties  to  that  relation.  The  Government  as  an  integer,  ex- 
isting in  three  departments,  clothed  with  distinct  functions,  is 
the  subject  of  the  law.  The  judicial  and  executive  functions 
cannot  be  exercised  by  the  two  departments  against  the  inte- 
gral whole,  unless  the  consent  to  appear  and  submit  to  the  ac- 
tion of  tlie  judiciary  and  executive  has  been  given  by  the  legis- 
lative function/ 

If,  then,  before  Congi-ess  has  legislated,  there  is  no  case  or 
controversy  to  which  the  national  Government  or  the  United 
States  is  a  party,  to  which  the  powers  of  the  judiciary  already 
extend,  Congress  cannot  legislate  to  carry  into  effect  any 
power  of  such  judiciary  in  such  cases  or  controversies ;  for 
there  is  not  as  yet  any  such  power. 

§  791.  It  lias  not  been  pretended  by  any  who  support  tlie 
legislation  of  Congress,  as  carrying  into  execution  a  pmeer 
vested  in  tlie  integral  Government^  that  the  power  to  be  exe- 
cuted has  been  vested  in  that  Government  by  any  express 
grant  in  the  written  Constitution,  llie  jurists  who  have  main- 
tained the  existence  of  such  power,  have  relied  solely  on  their 
iiidivirlual  conceptions  of  the  unexpressed  puqjosea  of  the  au- 
thors of  the  Constitution.  Tlie  supposed  power  rests  on  im- 
plicatioTi,  or  is  confessedly  an  implied  power  in  the  Govern- 
ment.' 

The  majority  of  the  opinions  supporting  tlie  legislation  of 
Congress  on  tliis  ground  imply  the  existence  of  the  power  in 

*  St<»ry's  Comm.»  §g  1675-1678.  1  Curtb*  Coram.,  chapters  4  mid  fl.  DeT* 
creux*9  Report*  of  Cosee  in  the  Court  of  Cluinis,  Appendix,  p,  6.  CompAr©  IpedoU, 
J.,  in  Chisholm  r.  Georjria^  2  Dalliia,  437,  438,  oud  WUaon,  J.,  ibid.  459,  460. 

*  Curtis'  C<.^!jim.,  g  5e,  Jay,  Ch.  J. ;  in  Chisholm  v.  Gecjrgia,  2  UaikM,  419,  478, 
■  Compare  Story,  J„  in  16  Peters,  618,  619 ;  ante,  p.  470. 
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the  Government  from  a  previous  implication  of  a  duty  in  «oc1j 
Government;  not  a  duty  correlative  tu  a  right  in  a  legal  re- 
lation, on  which  cases  within  the  judicial  power  may  arisejmt 
a  political  duty,  above  the  ordinary  administration  of  jnetiee^ 
and  like  other  political  duties  of  etates  towards  privnteper 
eons  or  other  states  Whether  Story's  opinion  uiay  ur  mty 
not  be  reconciled  with  this  view,  it  seems  to  have  been  the 
doctrine  of  the  majority  of  the  court  in  Prigg's  case,  and  that 
doctrine  which  is  generally  reaffirmed  in  the  opinions  which 
follow  that  case  as  leading  authority.  ■ 

Whatever  may  be  the  nature  of  the  duty ;  that  is,  whetlierM 
it  is  its  political  duty  or  its  legal  duty,  it  would  seem  Uiat  it  ™ 
must  be  admitted  that  if  any  duty  is  imposed  on  the  national 
Government  by  the  Constitution,  the  power  to  fulfill  it  iBgiren 
by  necessary  implication/  • 

Tliere  is  not  the  slightest  argument  offered  in  favor  of  the 
idea  that  the  delivery  of  a  fugitive  from  justice  or  from  labor 
16  a  duty  enjoined  upon  tlie  national  Government  as  a  whole, 
or  that  the  claim  for  the  one  or  the  demand  for  the  other  isM 
be  made  against  the  national  Government  as  a  whole,  and  the 
implication  of  such  a  power  ia  at  variance  with  the  gcncnill 
idea  of  the  Constitution,  which  invests  the  functions  of  sotii^' 
eign  power  separately.  So  far  as  the  Constitution  is  puhlie 
law  in  the  sense  of  a  rule,  it  acts  on  certain  public  persona  wba 
may  hold  either  the  legislative,  the  executive,  or  the  jodicial 
functions^  for  the  exercise  of  those  sovereign  powers  which  bo- 
long  to  the  United  States,  or  the  integral  people  of  the  United 
States  from  whom  the  Constitution  derives  its  authority.  Tl 
the  Government,  as  a  whole,  nothing  is  granted  in  tJic  Coiiili' 
tution  ;  no  rights  or  duties  are  attributed  to  it  in  that  instra- 
ment.  It  is  the  United  States  only  as  a  pre-existing  politii 
person  that  jiromises  or  guarantees,  and  wherever  they 
this  in  the  Constitution,  they  make  law  for  natural  penouit 


^  But  then  the  power  to  loErisIafce  in  reference  to  the  fulfillment  *  ! 
would  not  bo  dij^tiiigTiixhablv  iVorn  (he  genrral  power  over  whatorr r 
be  made  a^flinst  the  United  St^iteB  or  the  nntiotial  Governrnent.     '♦ 
sary  to  preanppoae  ft  power  in  the  jiidieiary  departineiit  wluc}* 
carried  into  effect.     Com  pare  Judg-e  Spfngue'a  remiirks  on  ^ui\_      - 
ment  of  the  h^w  of  legislattiDn  in  Prigg's  ctiae,  anitt  p.  46S,  notof 
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creating  rights  and  duties  wLicli  may  be  enforced  by  the  execu- 
tive when  the  hiw  is  judiciallj  adiiiiniiitered/ 

§  7d*2,  The  only  other  hnijlicatiou  of  a  power  in  the  integral 
national  Government  is  that  founded  upon  the  idea  that  these 
provisions  are  a  law,  in  the  strict  sense,  acting  on  the  States  as 
its  subjects;  though  whether  any  court  has  actually  supported 
tills  theory  may  be  doubted. 

If  J  indeed,  any  clause  in  the  fourth  Article  is  to  be  con- 
strued as  a  law  in  the  strict  sense  acting  on  the  States  as  its 
Bubjects  (the  second  construction),  there  must  doubtless  be 
some  person,  distinct  from  the  States  themselves,  who  may  have 
authority  to  enforce  it  upon  them.  But  admitting  that  any 
clause  has  this  character,  it  is  atill  to  be  proved  that  the 
national  Goveniment  is  this  person. 

The  power  wiiich,  under  this  construction,  is  attributed  to 
the  national  Government,  cannot  even  be  classed  with  those 
which  Story,  in  sec,  1256  of  his  Commentaries,  calls  **  result- 
ing power,  arising  from  the  aggregate  powers  of  thu  national 
Government."  For  among  all  tbe  offices  or  duties  assigned  to 
that  Government  by  the  Constitution,  there  are  none  which 
severally,  or  in  the  aggregate,  require  the  possession  of  power 
to  act  on  the  States,  or  to  act  instead  of  the  States  in  fullilliug, 
within  their  several  domains,  the  duties  they  may  owe  to  the 
other  States  or  to  private  persons.* 

So  far  as  any  argument  has  been  presented,  in  any  of  the 
opinions  cited,'  the  power  to  act  on  the  States,  or  to  actt  for  the 
States,  in  fulfilling  their  obligations  under  this  construction  of 

*  The  only  place  where  the*  '*Govertimont  of  the  Unit^rl  States**  is  mentioned  is 
in  the  clause  g^iviug  Conj^ress  this  general  grant  of  powure,  (Uid  in  the  rlause  pre- 
ceding-— i^iving  power  Uj  exfrciee  tixetuyive  leg-blittion  "over  finch  district  an  may 
by  C6«aion  of  particular  States  and  the  acceptance  of  Congresa*  become  the  seat 
of  the  Governnieat  ef  tbe  United  States.*' 

*  There  is  much,  indeed,  said  by  Judges  Shaw  and  Maryin,  by  McLean  in  Mc- 
Qucrry  s  case,  and  in  Prigg'a  caae»  and  even  by  Story  in  Prigg'a  ease,  like  the 
support  of  such  a  resulting  power.  It  may  be  remarked  here,  that  if  a  power 
may  he  implied  in  the  national  GoTernmenl  from  the  coercive  obariiMcter  of  the 
provision,  that  coercive  character  should  be  shown  from  something  el§e  than  the 
preaumed  exbtence  of  a  power  in  that  Government  to  carry  it  into  effect. 

*  In  my  own  place  I  am  ready  to  say,  with  Judge  tiutljff,  y  Ohio,  275  t — "Af- 
ter the  moat  careful  ezamlDatioo,  I  am  convmeed,  beyond  any  reagonable  donbt^ 
that  the  case  of  Ptigg,  Ac,  ia  not  a  correct  esrposition  of  the  law.  On  no  princi- 
ple of  raliunal  cunstruetion  recognized  by  common  law  or  Bound  reaaonlng,  or  by 
any  rules  of  judicial  decision,  ia  it  thereby  ahown  tlmt  Congress  haa  any  power, 
under  the  Conatitutlou,  to  legielate  for  the  reclamation  of  fugittreA  from  service*'* 
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tbeie  ekiifltty  miglit  m  veU  be  fillriboled  dtneily  to  tlie 
tiMMil  legialstaf«^  or  to  die  eoEacsliTe.    It  wiD  praWbl^  Wi 
millad  faj  all,  thmi  if  thae  doies  are  m  Iaw  hi  tka 
wcAng  oa  the  Stste^  «s  its  Mibjeele^  which 

peraoQ  dislioet  from  tboee  Stales,  the 

is  the  pefMn  who  mrny  with  the 


the   office,  mice  erery  power  which  the 

of  the  United  States,  the  authors  of  the  role^  are 

hare  ddegated^  tber  hare  dde^ted  to  soizie 


officer  of  this  GoremmeDt.     Bnt  still  anr  rlrtfniiinMiiM  flf  die 
person  who  is  to  enforce  thie  supposed  law,  is  made  hy  i 
trarj  opinion  oolj,  and  eannot  be  dtscoased  or  rnxmioi^mi 
matter  of  law. 

§  793.  The  trae  character  of  tbeee  proriaotia,  as  pabUe 
private  law,  most  be  determinable  bj  some  jniidicnl  i 

According  to  the  first  and  second  of  the  four 
tions  hereinbefore  dcdcribed,  these  two   prcmsions 
on  the  States  as  the  subjects  of  the  rules  oontsined  in 
According  to  the  first,  the  obligation  imposed  is  like  that  i 
a  treaty  between  independent  nations*    Aeeording  to  tho  i 
ond,  it  U  like  that  created  br  law  in  the  strict  i 

But,  according  to  the  viow  of  the  nature  of  the  ' 
which  is  given  in  the  twelfth  chapter  of  this  work,  it  is  not  in 
any  part,  more  than  another,  a  treaty  or  compact  lietweeD  the 
States  as  independent  nationalities.  It  is,  throngfaoot,  m  law 
for  the  States  only  in  the  secondary  sense  of  the  word  Immf 
that  is,  as  it  describes  a  condition  of  thing?,  and  indteates  the 
extent  of  the  '*  reserred  *'  powers  of  the  States.  So  far  as  it  is 
law  in  the  primary  sense,  or  a  rale  of  action,  it  is  either  public 
law  in  determining  the  powers  and  duties  of  thooe  functkni- 
aries  who,  together,  constitute  the  national  Government  estab- 
lished by  it,  or  private  law  detemiining  the  rights  and  obliga- 
tions of  private  individuals*  The  Constitution  does  not  create 
relations  in  which  the  States  are,  in  any  l^ffol  sense,  the  sab* 
jects  of  rights  or  obligations,  and  they  cannot  be  the  anbjeeta 
of  the  rules  contained  in  these  provisions  ;*  though,  as  evidoiee 


'  Sndlff.  J..  9  Ohio,  31«,  u^  nnU,  g§  359,  395.    In  %  859,  on  p.  423  of  Toi  L  of 
tldi  work,  the  jjublic  1a w  caotained  in  the  Ci^ostitiitian  was,  uiadTerteallj,  described 


THK  QUESTION   EICAMIKED, 


S43 


of  the  fact,  tbey  deterinine  the  extent  of  the  "reserved" 
powers  of  the  States. 

§  794.  Any  one  clause  of  the  Oonstittition  mnst  he  con- 
stnied  with  the  presninptiou  that  it  is  in  harmony  with  tlie 
nature,  scope,  and  deeign  of  the  iiiBtrument,  aB  apparent  on  a 
hroad  and  general  view/  In  the  twelfth  chapter  of  tliis  work 
it  wafi  held  that  the  Constitution  is  both  a  declaration  of  the 
distribution,  between  the  national  Govemraent  and  the  several 
Statee,  of  the  sum  of  powers  belonging  to  an  independent  na- 
tion, and  a  law  in  the  strict  sense  acting  on  all  private  pereons 
within  the  United  States;  for  the  execution  of  wineh  law  a 
(xovernment  is  at  t!ie  same  time  established.  As  correlative 
to  this  doctrine^  it  is  also  Iield  that  (whether  the  Constitution 
was  made  by  the  integral  people  of  the  United  States,  or  by 
the  States  entering  into  a  federal  nnirm)  the  legal  character  of 
the  Constitution  is  not  in  any  one  part  more  than  iu  another 
that  of  a  compact  or  treaty  between  independent  states,  cre- 
ating duties  which  may  be  fulfilled  by  their  separate  and  sub- 
sequent action. 

This  general  character  of  the  Constitution,  as  a  law  acting 
on  private  persons,  and  of  the  Government  established  by  it, 
as  intended  to  apply  that  law  in  deteruuning  rights  and  obli- 
gations of  private  persons,  is  uudiiipoted. 

OS  contatning  **  provisions  wldcli  create  reliitiona  inwliiieb  the  scvera!  Stntea  or  the 
Govi-rnment  of  the  Uoitt-d  States  nre,  in  their  ptiliticAl  cajHUrity,  the  subjects  of 
ri^htB  or  tibligationa."  This  is  apeftkinnf  more  io  accorfiance  with  the  common 
phrifcaeology  tbau  nccording  to  tht*  view  takeu  in  tho  residue  of  the  work.  The 
State!*  are  known  in  the  Coiwlitiition  oaly  as  politie&l  person*  holding  certain  t>f 
the  powers  of  aoverei^  ftutes  or  natlonSp  nut  na  subjects  of  law  proeeediiig  from 
other  p^iwers  of  suverelg^nty.  Hence,  the  rehitiuna  which  tbey  su^taiD  can  never 
be  ordinary  h?g»d  relatbins.  It  ia  true  the)'  nisty  be  prtrties  in  vn^m  within  the 
judkial  pf.iwtT  of  the  United  States,  so  tlmt  they  appear  as  elaiinuitr  rights  or 
deiiyinjQT  obligiitionJ.  But  the  relations  in  which  theao  rights  and  obll^^ntiona 
exiflt  df>  not,  properly  speaking,  arise  under  tht?  Constitution  of  the  United  States*. 
With  the  exceptitin  at  queationa  of  buundary  botweeii  States,  the  rights  litigated  by 
the  States  Beeiu  only  to  arise  from  their  own  several  lows.  And  the  fpit'stion  i.* 
determined  by  the  Constitution  of  the  llnited  StAtea  only  so  far  as  it  is  evidence  of 
the  extent  of  hUiUi  powers.  In  aome  of  the  earlier  cases,  before  tlie  adtiption  of  tho 
Bleventh  amendment,  thtTe  maybe  Intimations  of  a  contrary  tloetrine;  e.  g.,  in 
Chisholin  v.  Geopgia,  2  Dallas,  4d4,  Wilson,  J.,  aald: — "  For  they  seom  io  think 
that  the  prejjent  (Amatitution  operate**  only  on  individual  citiicna,  and  not  on 
Stati>8.  This  opinion,  however,  appears  to  i>e  olbogtither  unfounded."  T\w  the 
ory  which  Judge  Sutliflf,  in  8  Ohio,  243»  stated,  ta  the  received  basis  of  tbo  legi;* 
lation  of  Congress  in  respect  to  fugitives^  is  at  yarianee  vnih  the  eleviinth  amend* 
ment     See  atUe,  p.  4ft8.  note  2. 

*  See  among  Story*  9  nilea  for  condtmctioiij  Comm.  g  40G. 
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£veD  if  a  clause  preci^y  gimilar  to  one  of  llieae  pro^ 
of  the  fourth  Article  i&  to  be  found  in  the  Articles  of   Cc 
eration/  and  if  it  could,  under  that  syatem,  have  been 
operative  on  private  personfi  only  bj  the  action  of  the  fierendj 
States,  yet  these  claui^es  in  the  Couatitation  cannot  be 
to  have  the  same  character,  unlesa  the  plain  interpretatic 
the  wordi»  should  indicate  such  a  character*     For  it  ia  nta^ 
ter  of  history  that  while  the  Confederation^was  in  the  natHie 
of  a  federative  league,  and  by  many  of  the  articles  private  peas- 1 
sona  were  not  afft^eted  except  by  tlie  co-operation  of  the  sevc 
action  of  the  States,  the  Constitution  was  conceived  of  as ' 
in  this  respect  the  contrary  of  the  earlier  systenu 

This  reasoning  should  exclude  the  first  and  second  of  thei 
four  constructions,  or,  if  it  leaves  room  for  either,  it  is  fi»r  the  j 
first  only  ;  since,  unquestionably,  some  of  the  acts  to  be  dooo 
on  the  part  of  the  States,  according  to  the  plan  of  Government 
devised  by  the  Constitution,  are  in  the  nature  of  dnties  ariaing 
under  tlie  Constitution.  But  no  power  to  enforce  these  duties, 
or  to  supply  a  want  of  action  by  the  St^ites  in  fulfilling  theae 
duties,  has  ever  been  pretended,  if  not  expressly  given  by  the 
Constitution.' 

The  idea  of  a  law  acting  on  the  States,  and  to  be  made 
coercive  or  carried  into  effect  without  their  action,  by  somej 
other  antliority,  appears  never  to  have  been  advanced  by  any 
of  the  framers  of  the  Constitution,'  nor  to  have  been  discovered 

'  Se«  the  Article  quoted  atUe,  p.  SS4« 

^  Fur  exaiapk%  to  »ciid  ScDfttors  to  tbe  natioiml  Congress.    Compare  Smtlh,  J*. 
8  Wise,  VIB,  ante,  p.  fil9, 

■  The  brief  m in atea  of  the  «lebat4?  in  tlie  C<inv««ntion,  i^ven  by  Mjidison,  on  tSboM 
provlBion.  haive  boua  n-ferred  t*j  on  eitber  edde  to  support  different  condo 
The  subject  appears  first  id  tbe  debate,  Aug.  28,  1787,  oo  the  onginal  p — 
for  extradition  of  criminal;*  t — 

"Mr.  Butler  nod  Mr.  I'kickney  moved  to  require  ' fugitive  alAves  and  f 
to  be  delivered  up  like  critniiijil&, 

"Mr.  VViI*)n.    TMh  would  oblige  the  executive  of  the  State  to  do  it  at  tlte 
publi<^  expense. 

"  Mr,  Shcrraan  flaw  no  more  propriety  in  the  public  seizing  and  snrrenderiug 
a  slave  or  tier  v ant  tKnii  ft  horse, 

"  Mr,  Btitlur  witinlrcw  his  propasiticin  in  order  that  some  porticiilar  proTlidoii 
might  be  in  lido  A]jgrt  from  thi§  ftrtielc."  , 

On  the  29th  August,  Mr.  Butler  moved  t**  insert  an  tLrtlcle  BubstwiiiaUj  like  j 
the  ftdlopted  provision.     Madisi^m  PaperH,  p.  1-14?.  1 

All  that  is  to  he  gathered  from  this  is  that,  when  the  thing  was  first  proposed^  I 
Wllaon  looked  at  it  &s  devolving  a  duty  on  the  BtotM  as  the  persons  hotmd  by' 
Uie  rule^  while  Sherman  regarded  it  as  a  rule  which  would  act,  as  prlTaie  law,  on 
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in  the  instrument  by  any  contemporarj"  commentators.  There 
is  no  evidence  that  this  constritction  was  advanced  in  CSongress 
when  they  proposed  to  legislate. 

§  795,  On  the  principle  of  the  continuation  of  laws,  the 
international  or  qnasi-internatioiial  biw  which  had  before  ob- 
tained between  the  States  would  have  continned  to  be  recog- 
nized in  the  United  States,  so  far  as  it  miglit  be  consistent  with 
the  provisions  of  whatever  constitution  of  government  should 
have  been  adopted.  It  seems  allowable  to  refer  to  this  pre- 
existing international  or  ^Mi^?^/-international  law  in  construing 
the  constitutional  provisions  which  create  new  rules  in  cases 
formerly  determined  by  that  law,* 

It  may  have  been,  before  the  adoption  of  the  Constitution, 
that  the  delivering  up  of  fugitives  from  justice  and  of  fugitives 
from  labor  was  enstoraarily  fulfilled  under  this  international 
law,  while  such  delivery  may  liave  depended  solely  on  the 
several  will  of  the  State  in  which  they  should  be  found.  The 
international  law  under  such  a  state  of  things  would  have  been 
binding  on  the  States  only  as  a  law  in  the  imperfect  sense. 
It  woukl  have  been  a  rule  for  them  of  positive  morality,' 
which  became  positive  law  only  by  being  identified  as  to  its 
authority  with  the  local  law  of  the  State.  But  from  tliie  fact 
alone  it  could  not  be  argued  that  these  clauses  have  tlie  same 
character,  that  character  which  corresponds  with  the  first 
construction.  For  the  fact  of  their  having  been  placed  in 
the  Constitution  shows  that  they  liavc  a  totally  different  legal 
character,  and  that,  in  the  relations  to  which  they  apply,  the 
ohl  customary  international  law  is  excluded  by  a  rule  havinir 
a  different  authority  ;  though  that  law,  as  it  formerly  obtained, 
might  have  produced  like  effects  on  private  persons. 

Still,  if  it  cannot  be  determined  from  the  words  of  the  Con- 

the  miiat<?r  and  slave,  creAting  rig;l»ta  to  be  enforced  in  courts  of  law.  Strangelj 
enoufjh  this  remark  of  Mr.  Sliernian  h«8  often  been  cited  to  gliow  that  he  waa  o^- 
poeed  to  tecf^nnng  a  proprty  in  slavea. 

The  bill,  dt  tirst,  Wiia  for  the  rendition  of  fugitives  from  jostice  only,  to  which, 
when  ConijTesfl  had  agreed  on  it,  were  added  the  dauBcA  relating  to  fugitives  from 
labor;  and  the  bill  appenrs  to  have  parsed  without  tuoch  diacusipkin.  See  Wob 
cott,  arff.,  9  Ohio,  139  ;  Sutliff,  J.,  ib.  255  ;  .Tohnson,  ar</.,  16  Fetcra,  S97*  It  may 
be  observed,  too.  thnt  Cf>ngTe8S,  al  that  period,  R«»unied  the  popaemsion  of  legislative 
power  to  an  extent  which  hiia  long  been  abandoned.     See  Sutliff,  J.,  9  Ohio,  267, 

'AnU,  p.  i2l.  *^»te,  §11. 

VOL.  11.— 35 
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[itttotioa  wbelher  the  lair  contAioed 

tm  a*  poUtkml  persona,  or  a  lav  for  fnwa 
,  nsajr  be  jnil  to  infer  that  the  Deirrale«imtaiaed  i 
to  the  pre-exidiiig  law  in  ila  mode  of 
it  leati  oa  a  difierenl  aothori^.  It  max  b« 
lihai,  if  the  deliwerj  of  fogitireft  from  justice  and  f^^ti^ea  §mm 
^  labor  wa«  tuwde  cml j  bj  the  State  Gorefnm^it,  acting  in  ike 
I  matter  of  such  ddiyerj  for  the  State  as  a  politieAl 
r  the  clauies  were  lateiuldd  to  act  ou  the  States  aa  its 
I  but  thatf  if  the  delirerjr  todc  place  by  penrana  adfwjnwtniaft 
I  the  private  law  of  the  State,  the  clauses  were  inteiidad  to  ad 
as  a  private  law. 

I  TdO.  And,  first,  as  to  the  pre-esuting  law  respectiB^  fup- 
lives  from  justice, 

From  aathorittes  cited  in  a  former  eliapter^  it  seems  that,  ia 
each  several  jurisdiction  of  the  Britit^Ii  Empire,  persona  who 

I  committed  atrocious  crimes  in  other  parts  of  tlie  aame  em- 

ptre  could  lawfully  be  seized  and  surrendered  for  trial ;  tbowgh 
the  law  on  the  subject  must  have  been  obecure  whesi  the 
act  of  IS  Geo.  3,  c.  31,  was  enacted.^  Hie  question  which  is 
here  of  importance  is,  whether  such  surrender  waa  carried  out 
by  ministerial  or  judicial  officers  applying  ordinary  poaitiTe 
law»  or  was  the  act  of  the  supreme  political  authority  in  sueh  jn* 
risdictioii,  proposing  to  fulfill  a  duty  of  the  state  as  a  political 
person,  a  duty  arising  under  jmblic  international  law. 

With  reference  to  the  comparative  extent  of  their  laws,  and 
the  territorial  jurisdiction  of  their  several  courts,  the  American 
coloniuB  were  like  independent  national  jurisdictions,  and  the 
judgment  and  process  of  a  colonial  court  had  no  intrinsic  force 
beyond  the  limits  of  the  colony/  There  was  apparently,  in  this 
respect,  no  dmtinction  between  matters  civil  and  criminal.  As 
to  each,  the  king  was,  theoretically,  the  so-called  fotintain  of 
justice,  or  the  head  of  the  judiciary.'  And  it  would  appear 
that,  even  after  the  legislative  unions,  England,  Scotland,  and 

•  Ante,  p.  %m,  twijo.  »  Story's  Comm,  g  1307. 

•  Story* ■  Gonjin.  ^  184,      "The  coknial  jadicitoriea,  in  point  of  Iaw/wct* 
clteintd  to  oniarmti*  from  the  f'rowo»  under  the  modifieiitioiiB  mode  bv  the  coloidald 
iiiembUoi  under  tbuk  r.harUm:* 
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Ireland  were  in  like  raatiner  distinct  jurisdictions,*  in  each  of 
which  the  criminal  or  punitory  law  had  a  distinct  territorial 
extent^  and  was  applied  by  administrative  and  jndicial  oiBccrs 
whose  autliority  was  limited  according  to  that  extent.  But  since, 
in  the  tlieory  of  public  municipal  law,  all  oftenees  or  public 
wrongs  were  committed  against  tlie  king's  peace  or  against  his 
crown  and  dignity,  and  tbe  king,  as  prosecutor,  was  supposed 
to  be  everywliere  present,*  the  arrest  of  a  person  charged 
witti  the  commission  of  crime  in  any  one  colony  or  several 
jurisdiction  of  the  British  empire  might  have  been  considered 
etjually  legal  in  any  part  of  the  king's  dominions.  Tlie  final 
extradition  or  removal  of  the  accused  would  apparently  have 
been  beyond  the  functions  of  any  judge  or  magistrate, 
and  may  liave  been  accomplislied  by  some  government-war- 
rant; but  it  seems  that  the  arrest  in  such  cases  was  justified  by 
private  municipal  law,  and  might  have  been  made  by  magie- 
trates  empowered  for  ordinary  commitments,  independently 
of  any  sjiecial  authority  from  a  department  of  the  government 
having  cliarge  of  the  external  relations  of  tbe  state. 

In  the  English  cases,'  which  were  noted  in  an  earlier 
chapter,  and  in  similar  eases  occurring  in  the  colonies,  tho 
sovereign  under  whose  authority  the  arrest  and  quasi-extra- 
dition  of  the  accused  person  was  made  wns  the  same  sover- 
eign whose  law  had  been  violated  in  the  place  where  the 
crime  had  been  committed.  The  whole  proceeding  was  there- 
fore more  like  an  ordinarv  arrest  and  commitment  than  such 
arrest  ami  ^'Wfi.jfi-extradition  in  one  of  the  States  can  be 
under  the  present  division  of  sovereign  power  in  the  United 
JStates.  The  sovereign  power  of  tlie  State  wherein  the  crime 
was  committed  is  totally  distinct  from  that  of  the  State  into 
wlucb  the  criminal  may  have  escaped.  Yet  the  constitutional 
provision  emanates  from  a  possessor  of  sovereign  powers  who 
holds  them  in  all  the  States,  i,  ^.,  the  integral  people  of 
the  United  States,  and  it  may  be  fair  to  suppose  an  intention 
to  continue,  substantially,  the  old  law  between  the  colonies, 

^  MoUoy,  de  Jure  Jtar.,  B.  iii.  c.  2;  Comtuonw.  v*  Simmondd,  6  Binuey,  624. 
*  1  Bl  C«mm.  ties,  270. 
'  See  ante,  on  pp.  895-597. 
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and  to  give  tlie  pro  vision  sneh  a  const  ruction  as  will  assamilate 
it  in  cliaracter  to  the  former  law — a  law  acting  directly  on  the 
fugitive  from  justice,  and  not  on  the  States  as  political  pereoiifi. 

The  compact  of  1643  between  the  New  England  eolonte? 
was  between  parties  politically  identified  with  an  inflaential 
proportion  of  the  States  originally  united  under  the  present 
Constitution,  and  the  eighth  article  of  that  compact  may  be 
referred  to  to  construe  this  public  act  in  pari  n^^Uma.  The 
surrender  of  fugitive  criminals  was  by  that  artiele  placed  un- 
der the  administration  of  the  ordinary  magistrates^  or  admixi- 
igtered  as  part  of  ordinary  criminal  law. 

Tlie  Articles  of  Confederation  contain  a  clanse  the  wording 
of  which  is  almost  the  same  as  that  of  the  constitutional  pro- 
vision/ Under  that  federative  organization,  the  proTjsioiid 
concerning  inter-State  relations  were  made  to  take  effect  on  the 
private  perscms  within  their  respective  territory  onlj  bv  the 
several  State  or  its  Government.  The  provision  referred  ta 
was  not  effectual  then  for  the  arrest  and  extradition  of  a  fogi- 
tive  from  justice,  without  some  autonomic  action  on  the  part 
of  the  State  in  the  fulfillment  of  its  obligation  under  that  com- 
pact. But  tliat  organization,  from  its  want  of  correspondenee 
with  the  essential  existence  of  the  people  of  the  United  States 
as  the  possessors  of  national  sovereignty,'  was  thrown  aside  by 
them  for  one  recognizing  that  uneradicated  public  law  which, 
before  the  Ilevolntion,  had  integrally  combined  all  the  English 
colonies.  The  temporary  existence  of  an  organization  founded 
on  the  recognition  of  one  only  of  the  antecedent  elements  of 
political  existence,  /.  ^*,  the  colonial  possession  in  severalty  of 
a  portion  of  the  powers  of  sovereignty,  cannot  be  held  to  de- 
stroy the  value  of  the  former  inter-colonial  usage  as  a  guide  in 
the  construction  of  this  elangc. 

Even  if  tlie  tViet,  that  the  local  law  against  wliich  the  per- 
son is  charged  to  have  offended  proceeds  from  a  possessor  of 
sovereign  jmwer  entirely  distinct  from  the  possessor  of  sover- 
eign power  in  the  State  into  which  he  has  escaped,  is  taken 
to  have  destroyed  tliis  application  of  the  colonial  law^  vet  the 
construction  here  exliibited  is  that  which  is  most  in  harmony 
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witli  the  rest  of  the  Constitotion.  There  appears  to  bo  no  rea- 
son for  saying  that  these  clauses  are  exceptional  to  the  Consti* 
tution  as  a  M^hole,  and  that  the  rnle  contained  in  them  ninst  be 
a  rule  for  the  States  as  political  perc?ons  acting  on  thciii  as  its 
subjects.  For  anglit  that  appears  in  the  Constitution,  the  right 
of  the  State,  or  of  the  Executive  of  tlie  State  from  which  the 
person  charged  fled  to  have  the  cuf^todj  of  his  body,  on  de- 
mand, is  correlative  to  an  obligation  on  the  part  of  the 
person  80  charged,  in  a  legal  rehition  between  tliem^  and  no 
autonomic  action  on  the  part  of  the  State  into  which  he  fled 
is  required  of  it,  except  as  it  may  choose  to  exercise  a  concur- 
rent jurisdiction  in  applying  the  law  which  creates  that  relation. 

§  71*7.  It  is  to  be  noticed  hero  that  the  demand  and  deliv- 
ery provided  for  by  this  clause  is  a  right  of  action  belonging 
to  a  public  and  not  to  a  private  person.  It  is  a  State  of  the 
Union  which  lias  the  rights,  in  a  relation  established  by  the 
Constitution  between  it  and  the  persons  who  are  the  objects  of 
the  demand  and  delivery.  And  sinccj  nnder  a  republican  form 
of  government,  the  State  may  be  represented  by  various  per- 
sons exercising  different  functions  of  sovereign  power  under 
its  public  law,  it  was  necessary,  under  either  construction  of 
the  clauscj  to  designate  who  should  be  recognized  as  the  rep- 
resentative of  the  State  claiming  its  right.  But  it  is  not  neces- 
sary to  infer  from  this  alone  that  the  corresponding  obligation 
created  by  the  chiuse  is  a  duty  of  the  State  in  which  tlu^  fugi- 
tive from  justice  is  found,  as  a  political  person,  or  of  the  State 
Government  or  its  executive  organ/ 

§  798,  The  pre-existing  law  afteeting  the  delivery  of  fngi- 
tives  from  labor  is  next  to  be  referred  to  as  an  index  to  the 
conBtniction  of  the  second  of  these  clauses. 

The  liistory  of  this  topic  of  international  law  during  the  colo- 
nial period  has  already  been  fully  giveii  in  former  chapters  of 

'  In  KcMituckj  r,  Detiniwn,  ante,  pp.  427,  428,  Jik%eTniiey  aays,  "  It  is  pljim.*' 
since  thi^  "  confedtTntion  was  only  a  leogu*?,'*  and  "  hfid  no  offit'er,"  <i'C! ,  that  the 
deinnud  was  to  be  mad<?  on  the  Executive,  and  '*  coald  be  made  on  no  other  d<j- 
parttnent  or  officer."  (But  certniuly  ii  SUte  might  have  provided  Home  other  per- 
son to  i*eprea<?nt  it  in  this  relntioo.)  Then  the  Jndg^e  argues  that  the  framors  of 
the  Constitution,  whik  en^iij^ed  in  estftblishiiig  a  {^nerAl  GoTerriment  Aaviity  ofR- 
ccrs,  (fce.p  couhl  not  have  contemolated  any  one  liot  the  State  Executive  as  the 
pi^raon  on  whom  the  demand  ahomd  be  made.  Such  re^BOoing  mttj  bo  wnanswer- 
able ;  but  ciin  it  be  culled  rtcwming  ? 


oir  Tfts  movtsscssB, 


tills  work.  It  hsB  been  eliowii  tbat  the  claim  mud  delii 
Buch  fugitives  was  altogether  a  matter  of  private  law,  decided 
bj  jadtcial  triboiials,  whether  it  wa^  determined  by  onwritiHi 
or  common  law,  or  by  intercolonial  compact.* 

The  Articles  of  Confederation  do  not  contain  any  elaaae 
relating  to  fugitives  from  labor.  It  was  determined  in  each 
State,  before  the  adoption  of  the  Constitntion,  by  camnaoo-Iaw 
principles  only,  and  was  matter  for  judicial  decision  aalr,  at 
it  bad  been  during  the  colonial  period.  There  is  probably 
no  instance  in  which  the  claim  for  such  fogidre  frooEi  labor 
waa  made  upon  the  Exeentive  of  any  State  or  upon  the  State 
Govcnmicnt  aa  a  claim  arising  under  public  international  law* 

§  T9D.  If,  then,  the  pre-existing  law  may  be  any  eriterion 
of  the  force  and  effect  of  either  of  theee  claoaee,  it  indicates 
that  it  should  receive  the  fourth  of  the  constructions  already 
indicated,  and  be  understood  to  act  directly  on  private  per- 
sons in  any  one  State,  irrespectively  of  any  juridical  »edoii  on 
the  part  of  the  State^  and  to  create  a  legal  relation  in  wbich  a 
Governor  of  a  State  demandant,  or  a  private  claimant,  is  tbe 
subject  of  the  right,  and  a  private  person,  the  fugitive  ftxnn 
justice  or  from  labor,  is  the  subject  of  the  obligation. 

Although  these  two  provisions  may  have  many  pointa  of 
reseuilf lance,  they  are  entirely  independent  of  each  other,  and 
are  not  necessarily  to  be  construed  alike.  If  there  is  anything 
in  the  termB  of  the  clause  relating  to  fugitives  from  justice,  or 
in  the  former  customary  law  on  the  same  subject-matter,  to 
prevent  its  being  thus  understood,  it  still  may  be  that  the 
clause  respecting  fugitives  from  labor  should  receive  the  con- 
struction above  indicated. 

§  800.  If,  then,  either  of  tliese  two  provisions  is  to  receive 
the  fourth  coiistriJcHon,  under  which  it  creates  legal  rights  and 
obligations  irrespeetively  of  national  or  State  legislation,  the 


*Bee  [larticularly  ante,  §  822.  The  proviso  in  the  6th  Art.  of  the  Onli- 
BAQCe  for  tliL'  j^oYcnirnent  of  the  N.  W.  Territory  (ante,  p.  114),  declared  by  tte 
OoiigreaB  of  th«  Confederation,  July  13,  1787,  while  the  convention  was  in  seflsion, 
MMf  be  ioppoHiMj  to  huve  been  t.h«  model  for  tiiis  prorieion.  There  waa  no  oe- 
CMloiifcir  iJt'tt'rmiriing  the  canstnictioo  of  that  proviao.  The  word*  **  nmT  be 
bwful[y  recluimcd."  dc,  jndicnte,  it  8*em<*  t^>  me.  that  it  should  oper«te  as  i»ri 
Uw,  and  alTtJct  tht»  owner  and  fugitive  immediutelj  ;  even  thoa^h  the  artidL 
deoUred  to  be  a  compact.    Mr.  Wolcott.  arguing  in  9  Ohio,   1I4    infers  the 
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questirm  occurs,  W}mt  is  the  right  and  obligation  whicli  may 
exist  and  he  maintained  hj  either  provision,  under  this  con- 
struction ? 

§  801*  The  right  of  a  State  in  respect  to  a  fugitive  from 
justice  has  always  been  claimed  as  a  right  to  a  delivery  of  the 
fugitive  by  Bome  public  person  Imving  anthnrity  within  the 
forum,  and  on  some  formal  demand  bv  the  Executive  of  the 
State  from  which  !io  fled.  It  has  never  been  supposed  that, 
by  the  provision,  the  demandant  State  had,  in  the  State 
wherein  the  fugitive  is  found,  the  same  power  over  hiin  wliich 
it  had  when  he  was  within  its  territory.  It  has  never  been 
claimed  that  the  Executive  authorized  to  make  the  demand 
mightj  ill  virtue  of  that  power,  seize  the  alleged  fugitive  from 
justice  and  remove  liim  to  the  State  in  which  he  is  charged 
with  having  committed  the  ci  ime. 

Congress  has  no  power  to  abridge  any  right  given  by  the 
provision.  Tlie  statute  of  Congi*eFS,  in  requiring. the  delivery 
of  such  fugitive  by  **  the  executive  authority  ■'  of  the  State 
into  \dneh  he  may  have  fled  when  tlie  demand  made  shall  be 
aeconipanied  by  eertnin  doenmentary  evidence,  is  a  direct  au- 
thority* of  the  highest  character,  that  by  sneh  a  delivery  on 
sueh  a  demand  the  right  guaranteed  and  the  obligation  cre- 
ated by  the  provit^ion  are  maintained  and  enforced. 

§  802.  By  parity  of  reasoning,  the  Acts  of  Congress  which 
provide  for  the  delivery  of  fugitives  from  labor,  by  eer* 
tain  public  officers,  to  the  person  who  may  have  made  public 
claim  in  a  prescribed  manner,  wo^jld  seem  to  be  high  author- 
ity for  believing  tliat  by  such  delivery  on  such  claim  the  right 
created  by  the  provision  in  the  person  to  whom  the  fugitive 
may  owe  service  or  labor,  and  the  obligations  which  are  cor- 
relative to  it,  are  maintained  and  enforced." 

But  by  the  highest  judicial  authority  it  hag  been  held  that 
the  fugitive  slave  may  be  seized,  by  the  owner  or  his  agent, 
and  removed  from  the  State  in  which  he  may  be  found,  with- 
out the  action,  judicial  or  ministerial,  of  any  person  having 
within  the  foruui  autliority  to  deliver  him  up  on  claim.     This 


*  8«e  Jntkfe  McLean's  argTimeiit,  16  Peters,  670,  post,  p.  558,  note. 

*  Sims'  case.  7  Cushing,  800. 
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doctrme  is  sa  imp«:^rtant^  not  only^  in  its  immediiita  MMIh 
qaeuces,  bat  aliNJ  in  its  bearing  ou  other  controverted  poliils« 
tliat  a  full  review  of  the  cases  must  here  be  given. 

§  803.  A  case  mnat  first  be  noticed  whicb,  thongfa  it  ia, 
in  fact,  only  authority  on  the  question  whether  a  el&imant 
may  seize  the  fugitive  without  warrant  when  intending  ta 
go  before  iome  officer  named  in  the  Aet  of  IT9S  and  prose- 
cute his  claim,  has  undoubtedly  been  often  taken  as  au- 
thority for  the  right  to  seize  and  renwve  by  force  of  the  eotisti- 
ttitional  provision  aloue.  This  ease  is  more  particularly  to  be 
noticed  in  thi^  scries  of  ca&eti,  as  in  it  the  doctrine  seems  to  have 
originated  that  in  the  provision  pei*sons  held  to  service  or  labor 
in  one  State,  escaping  into  another,  are  recognized  as  the  prop- 
erty of  thotee  to  whom  their  service  or  labor  is  due ;  and,  thence, 
the  derivative  doctrine,  that  the  Constitution  recognizes  slaves 
as  property  in  any  part  of  the  United  States. 

In  this  case,  Comraonw.  v.  Griffith  (1823),  3  Pick.  11/ 
the  action  being  for  tlie  seizure  of  a  person  as  a  fugitive,  with- 
out warrant,  Parker,  Ch.  J.,  said,  ib.  p.  18  : — "  This  brings  the 
case  to  a  single  point — ^whetlier  the  statute  of  the  United  State§ 
giving  power  to  seize  a  slave  without  warrant  is  eonstiin- 
tional.  It  is  diflicult,  in  a  ease  like  this,  for  persons  who  are 
not  inhabitants  of  slaveholding  States  to  prevent  prejudice 
from  liaving  too  etrong  an  effect  un  their  minds.  VTe  most 
reflect,  however,  that  the  Cunstitutiou  was  made  with  fiome 
States  in  wliich  it  would  not  occur  to  the  mind  to  inquire 
whether  slaves  were  property.  It  was  a  very  serious  qnestioa. 
when  tliey  came  to  make  the  Constitution,  what  should  be 
done  witli  their  slaves.  They  might  have  kept  aloof  from  the 
Constitution.  That  instrument  was  a  compromise.  It  was  a 
compact  by  which  all  are  bound.  We  are  to  consider,  tlien^ 
wliat  WHS  the  iiitcntiun  of  the  Constitution.  The  words  of  it 
were  used  out  of  delicacy,  &o  as  not  to  offend  some  in  the  con- 
vention wlvose  fielin^s  were  abhorrent  to  slavery ;  but  we  there 
entered  into  un  agrrtiHcut  thut  slaves  should  be  considered  as 
j»roperty»  Slavery  would  still  have  continued  if  no  Conatita- 
tiuu  !ind  b<.M.*u  matU^ 


'  l?i^tf  tlio  ctrcuniatAncea  of  tbe  caae,  an/c^p*  440. 
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"  The  Constitution  does  not  prescribe  the  mode  of  reclaim- 
ing a  slave,  but  leaves  it  to  be  determined  by  Congress.  It  is 
very  clear  that  it  was  not  intended  that  application  should  be 
made  to  the  executive  authority  of  the  State.  It  is  said  that 
the  Act  which  Congreas  has  passed  on  this  subject  is  contrary 
to  the  amendment  of  the  Constitution,  securing  the  people  in 
their  pei-Bons  and  property  against  all  seizures,  &C.5  w^ithout  a 
complaint  upon  oath.  But  all  the  parts  of  the  instrument  are 
to  be  taken  togetlier.  It  is  very  obvious  that  slaves  are  not 
parties  to  the  Constitution,  and  the  amendment  has  relation  to 
tlie  parties.  • 

'^But  it  is  said  that  when  a  seizure  is  made,  it  should  be 
made  conformably  to  our  laws.  This  does  not  follow  from  the 
Constitution,  and  the  Act  of  Congress  says  that  the  person  to 
wdiom  the  service  is  due  may  setze^  Ac.  Whether  the  statute 
is  a  harsh  one,  is  not  for  ns  to  determine.  But  it  is  objected 
that  a  person  may,  in  this  summary  way,  seize  a  freeman.  It 
may  be  so ;  but  this  would  be  attended  with  mischievous  conse- 
quences to  the  person  making  tlie  seizure,  and  a  habeas  corpus 
would  lie  to  obtain  tlie  release  of  the  person  seized.  We  do 
not  perceiv^e  that  the  statute  is  unconstitutional,  and  we  think 
that  the  defence  is  w*cll  made  out."  * 

Thacher,  J.J  dissenting,  said; — "Though  I  agree  to  many 
things  said  by  the  Chief  Justice,  I  do  not  entirely  coincide 
with  him.  I  am  not  disposed  to  question  the  constitutionality 
of  the  statute,  but  I  think  that  the  seizures  should  be  made  in 
conformity  to  the  laws  of  the  several  States,  and  not  in  violation 


^  The  argument  of  connsel  on  the  provaOing  aide  mAy  throw  aome  lijprht  on  the  Iad- 
gruiig-e  of  the  court.  {*2  Pick.  18.)  Mr.  Merrick  said:- — "  So  the  clftusiff!  A^niost  unreason- 
able searches  and  seixures  doea  not  protect  a  slave,  and  he  may  he  aeiwKl  without  the 
interventiou  of  a  wiirrmnt ;  und  where  is  the  danger  in  nUowiug  a  uiaster  to  seize  his 
glave  ill  iiiiuther  State'?  lie  iiifrinjEfes  no  rli^hi  of  such  Stjite,  Aud  sueh  State  cannot 
alter  the  rights  of  the  maater.  If  he  aelxes  a  freeman,  he  doea  it  at  hlfl  peril.  He 
eaonot  plead  a  mistake  in  the  persoo.  He  must  prove  hiu  property  fully*  If  Con* 
groM  had  made  no  law  on  the  aubject,  the  master  would  have  a  right  to  take  his 
property,  for  the  i^tate  cannot  divest  him  of  it.  This  i»,  indeed,  a  great  powtr, 
greater  than  we  t.houM  Im)  willing,  in  Maasnehusettt*,  to  allow  to  any  j)er80u;  lut 
slavery  is  tolerated  b}'  the  Conetitntion  of  the  United  States*  to  which  we  are  a 
party,  Thtru'  U  the  same  violation  of  j>riiieiple  in  pwrmitling  it  to  exist  in  the 
southern  States,  as  in  permitting  the  owner  of  a  slave  to  come  here  to  seize  him." 
Mr.  Morton,  on  the  same  side,  ib.  p.  13,  said: — *'  The  relation  f>f  a  slave  to  his*  owner 
may  be  eonipared  to  that  between  master  And  apprentice,  bail  and  principal ;  in 
which  caees  no  warrant  is  necessary," 
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of  the  laws  of  any  one  of  tliem.  The  laws  here  do  not  reeognue 
a  slave  ;  every  person  is  a  freeman,  and  entitled  to  the  priri- 
leges  of  a  freeman,  one  of  vrliicli  is  to  be  secure  against  iH 
seizures,  &c,,  without  a  complaint  upon  oath,  I  admit  that  in 
the  southern  States  they  may  seize  a  slave  without  a  warrant, 
because  it  is  according  to  the  laws  of  those  States.  But  it 
does  not  follow  that  the  same  may  be  done  here.  I  think  thit 
it  is  t!ie  intention  of  the  statute  that  the  seizure  of  a  slave  hew 
shall  be  by  process  of  law  here.  The  complaint  slionld  not  stale 
that  Ilandolph  was  a  slave— for  our  law  knows  no  such  crea- 
ture— ^liut  that  be  was  a  person  held  to  sei'vice  by  tbe  lawe  of 
Virginia,  I  admit  that  Congress  might  presenile  a  new 
method  of  apprelieuding  a  fugitive  from  service  which  should 
supersede  our  law.  In  the  case  before  the  court,  the  defend* 
ant,  in  my  opinion,  violated  the  law  of  our  State." 

Tlie  reporter  adds :— "  Tbe  Chief  Justice  then  remarked 
that  the  construction  now  given  by  the  court  to  this  statnte 
had  been  adopted  ever  since  the  federal  Constitution  went 
into  operation,  by  Loieell  and  DaviSj  Justices  of  tlie  District 
Court  of  tbe  United  States."  \ 

§  S04.  Tbe  first  opinion  directly  sustaining  the  doctrine 
that  tbe  claimant  may  seize  and  remove  the  alleged  fugitire 
under  the  provision  itself  seems  to  be  that  of  Kelson.  Oh*  J., 
in  Jack  v.  Martin,  12  Wend,,  14  Wend.;'  and  it  %vould  seem 
that  even  Cbancellor  Walworth  might  be  taken  to  have  snp* 
ported  tbe  doctrine;  for  tbougli  t!ie  Chancellor  speaks  of  th« 
writs  of  personal  replevin  and  habeas  corj^ns  as  means  of  dii- 
puting  the  master's  right  to  tbe  possession  of  the  alleged  slave, 
he  would  appear  to  bold  that,  if  tlie  master  can  remove  tbe 
slave  from  tbe  State  before  any  such  writ  can  be  served  on 
him,  such  removal  would  be  lawful;  that  the  State  would 
have  no  right  to  regard  such  an  act  as  an  infringement  of  her 
sovereigntyj  or  enact  any  law  against  such  a  removal.* 

§  805.  But  the  leading  authority  on  this  point  i»  Prigji 
case*  It  is  dilHcult  to  see  how  a  judge  could  agree  iu  die  judg- 
ment of  the  court  without  Bupporting  tbe  right  to  seize  «nd 

'  8e«  eoumnel  In  Prieg's  case,  Ifi  Peters,  Bt8. 
'  Bee  the  abstract  ot  the  report,  ttntet  %  743, 
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remove  the  fugitive  by  the  provision  alone.  In  the  judgment, 
as  has  heen  seen,  all  the  judges  eoncnrred.* 

Judge  Wayne  supported  the  opinion  of  Judge  St^rj'  in  all 
respects,  and,  16  Peters,  646,  said: — "The  provision  contem- 
plates, besides  the  right  of  fleiziire  by  the  owner,  that  a  claim 
may  be  made  where  a  seizure  has  not  been  etfeeted,  or  after- 
wards, if  his  right  shall  be  contested*  That  the  claim  sball 
be  good  upon  the  showing  by  the  claimant  that  the  person 
charged  as  a  fugitive  owes  service  or  labor  undi^r  the  laws  of 
the  State  from  which  he  fled."  It  appears,  from  this,  that 
Judge  Wayne  considered  the  right  of  one  party  and  the  obli- 
gation of  the  other  as  determined  by  the  first  part  of  the 
clause,  not  by  the  words  elaija  and  ddivery.  Judge  Wayne 
(ib.  647)  speaks  of  the  State  Legislatui*e  as  "denying  to  an 
owner  the  right  to  use  a  casual  opportunity  to  rcpossese  him- 
self of  this  kind  of  property,  which  there  is  a  right  to  do  in 
respect  to  all  other  kinds  of  property,  where  not  in  the  pos- 
session of  some  one  else/'" 

Chief  Justice  Taney  said,  ib,  ^j2iS : — *^  I  agree  entirely  in  all 
that  is  said  in  relation  to  the  right  of  the  master,  by  virtue  of 
the  third  clause  of  the  second  section  of  the  fourtli  article  of  the 
Constitution  of  the  United  States,  to  arrest  his  fugitive  slave  in 
any  State  wherein  he  may  find  him.  He  has  a  right,  peace- 
ably, to  take  possession  of  him  and  carry  him  away  without 
any  certificate  or  warrant  IVom  a  judge  of  the  District  or  Cir- 
cuit Court  of  the  United  States  or  from  any  magistrate  of  the 
State,  and  whoever  resists  or  obstructs  him  is  a  wrongdoer, 
and  Q\eYj  State  law  wdjich  proposes  directly  or  indirectly  to 
authorize  such  resistance  or  obstruction  is  null  and  vuid  and 
aftbrds  no  justification  to  the  individual  or  the  officer  of  the 
State  wlio  acts  under  it.  This  right  of  the  master  being  given 
by  the  Constitution  of  the  United  States,  neither  Congress  nor 
a  State  legislature  can  by  any  law  or  regulation  impair  it  or 
restrict  it."     And  again,  ib.  628^  the  Chief  Justice  said : — 

'  Ante,  S  1U. 

'  Yel  Judge  Wayne  ©aid.  ib.  640 : — **  Such  a  certilicate,  too,  being  reqiiifeclj,pro- 
tcjcts  persoDB  wlio  nre  nut  fugitivea  from  bting  seized  aii«i  trRn^ported-**  How 
can  thiB  be  if  no  certificate  ifi  nei^ossary  1?  Jtidjjt^  Wayne,  lo  the  pa^su^e  cited 
in  the  text  abovf,  htid  spoken  of  th«  slave  fta  tlial  wliicb  could  be  seized  h^ 
CAKise  proptrrO/.  Ib>  641,  lie  said  : — **Tlie  olywt  i§  to  secure  tlii^  properly  ofBome 
of  the  States,  and  the  ludiYidual  rights  of  their  citizens  m  that  profjertj."    Ja<%e 
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'^Tbe  Constitntion  of  the  United  Statas  and  ewerj  mrtiele 
cUase  ill  It  is  a  part  of  the  law  of  ererj  State  in  tiie 
and  is  the  paramount  law*    The  right  of  the  maE 
to  seize  hh  fugitive  slave  is  the  law  of  each  State,  an 
State  has  the  power  to  abrogate  or  alter  it.'' 

Judge  Thomp&on^B  langaage,  already  cited,'  taken  in 
neetion  with  his  having  concurred  in  the  jadgment  of 
court,  supports  the  same  doctrine,  even  while  he 
necessity  of  legislation. 

Judge  Daniers  language,  already  cited,  is  consiBtent  wii 
the  doctrine  of  seizure  and  removal,  by  affirming  that  the 
atitution  guarantees  *'  to  the  owner  the  right  of  propertr  ill 
alave/'* 

Judge  Baldwin  also  held  that,  if  the  person  seized 
actually  the  slave,  the  removal  was  not  kidnapping/ 

^  80G.  Tlie  greater  portion  uf  Judge  McLean's  eepaiato 
Opinion,  in  Prigg's  case,  was  devoted  to  an  argument  against 
the  doctrine**     As  this  Opinion  is  the  most  prominent,  if  not 

Tanev,  ib.  629,  epeaka  of  the  riglit  of  the  owner  aa  ao  ''  iiLdividual  n^t»**  and  tli« 
provi^iun  as  '*  a  positive  aiid  express  stipuJatiou  for  the  security  ofcertaia  iadi* 
tMqaI  rl^ht»  of  pmperty  in  the  several  Stat«&'^  This  language  reaemblea  Jmig9 
Baldwin'^,  in  Johusoa  v,  TuDipkina,  ante,  p.  445,  note. 

'  Antf,  i  758.  »  Ante.  p.  489.  •  Anie.  p,  4»1. 

^16  Peters,  666,  Jud^e  McLean  lays:— *'  I  cotne  now  to  a  most  delicate  and  ini- 
portant  inqtilry  la  this  ca^,  and  that  h,  whether  the  chiimant  of  a  fogitiTe  htaa 
labor  mny  »<?ixe  and  remove  hini  by  force  out  of  the  State  in  which  b*  maj  be 
found,  ill  defiance  of  lia  laws.  I  refer  not  to  laws  which  are  in  conflict  w|ih  tht 
CoDstitutkiD  or  the  act  of  17P3.  Such  State  laws^  I  have  already  said,  are  Ttad, 
Bat  I  have  reference  to  those  laws  which  regulate  the  fK»lice  of  the  St«te,  aalfr- 
tain  the  petice  of  ita  dtizeue,  and  preaerve  ita  territory  and  jurL^ictioa  from  acti 
of  violenrv." 

Jnd^e  Mclean  then  reUtea  the  circumstances  of  the  controTersy  between  Vir- 
^la  and  PennavJvfiniiip  in  1792  (ante,  g  696).  lie  then  says,  p.  667  : — *'  Both  the 
ConstltuttoQ  andf  the  act  of  1798,  require  the  fugitive  from  latnir  to  be  dellTered 
up  on  claim  being  made,  by  the  party  or  his  agent,  to  whom  the  service  is  due. 
Kot  that  a  suit  I'hrmid  bf'  regiilarly  instituted.  The  proceedinja^  authorisef}  by  the 
law  is  summary  and  informal  Tf»e  fu|E:it;ve  ia  seized  by  the  claimant,  and  CsJEea 
before  a  judge  or  ma^t^^trate  within  the  State*  and  on  pr<x>f,  parol  or  writtea,  that 
he  owes  labor  to  the  dnioiunt.  it  is  made  the  duty  of  the  judge  or  luai^iatnite  to 
irive  the  certificate,  which  authorixea  the  removal  of  the  fugitive  to  the  ^ta,te  firoia 
whence  he  absconded. 

*'  The  counsel  inquire  *»f  whom  the  clnim  shall  be  made.     And  they  represent 
that  the  fugitive,  being  at  larg:e  in  the  yt^te,  is  in  the  custody  of  no  one,  nor  m^der 
the  protection  of  the  State;  so  that  the  ckim  cannot  be  made,  and  conaequeutly  ' 
that  the  claimant  may  seize  the  fugitive  and  remove  him  out  of  the  StAte.  ' 

"  A  piru.^l  of  the  act  of  Congress  obviates  Uie  difficulty,  and  the  condequeuce  ' 
which  i»  represented  as  growing  out  of  it. 

"Tlie  jict  IS  framed  to  meet  the  supposed  case.  The  fugitive  ia  preaumod  to 
be  at  large,  for  the  cltintaut  is  authorized  to  seize  him.    After  sclzore.  he  is  in 
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tlie  only  one,  delivered  in  a  case  wherein  the  question  was  di- 
rectlj  in  issue,  denying  the  right  to  seize  and  remove  the  fugi- 
tive, eitlier  under  the  provision  or  the  Act  of  Congress,  it  is 
given  at  length  in  the  note  below.  Some  passages  in  the  same 
extract  will  hereinafter  be  eited  in  considering  the  question, 
whetlier  the  action  of  State  magistrates,  under  tbe  law  of  1793, 


custody;  before  it,  he  was  not.     And  tlie  clniinant  is  req\jired  to  tak«  him  before  a 
judicial  officer  of  the  State  ;  and  it  i»  before  »urh  offiirr  Aw  claim  ifs  tn  &f  rnatif, 

"  To  flapjjose  tliat  tbe  claim  is  not  t<»  be  made,  and  indexed  cannot  hi\  nnlest 
the  fii§fitivt  W  in  the  custody  or  posaeeMon  of  mm\t^  public  ofltctT  or  individtinl,  is 
to  disregArd  tbf  letter  imd  spirit  of  the  litt  of  171*3,  There  is  no  net  in  the  stnt- 
iHe  book  more  pret'ise  [568]  in  its  Inntrujicri^ ;  and,  m  it  would  seem,  less  liable  to 
mi&coiifit ruction.  Jo  tnj  juda^ueiit,  there  is  not  the  least  foundation  in  th«  act  for 
the  ri^ht  asserted  In  the  argument,  to  take  tbe  fngitlFe  by  force  and  remove 
him  out  of  the  State. 

"  Such  a  proceeding  C4in  receive  no  ganctinn  under  the*  »vct,  for  it  h  m  expreta 
Tiolition  of  it.  The  claimimt  having  eeizod  the  fuptive.  Ib  rt^^nired  by  the  act  to 
take  bim  before  a  federal  judpfe  within  the  State,  or  a  Stat^  nut^istrnte  witliio  the 
county,  city,  or  town  corporatei  within  whitli  tbe  s^cizurc  was  made.  Now,  can 
thcr«  be  onv  pn^t^nce  that  after  the  nclzure  under  the  statute,  the  claimant  may 
disregard  tlie  other  ejtpress  provision  of  it,  by  taking  the  fugitive  without  claim 
out  of  the  State  ?  But  it  is  snid,  Iht*  nmster  may  seke  h'm  slave  wherever  he  fin  da 
him,  if  by  doing  so  he  does  not  violate  the  public  peace;  that  the  relation  of  maa- 
tcr  and  nlave  is  not  affected  by  tbe  laws  of  the  State,  to  which  thei^lave  may  have 
Hedp  and  where  he  is  found, 

"  if  the  masti-r  has  a  rigrht  to  seize  and  remove  the  slave  without  ehilni.he  con 
commit  no  breach  of  the  peace  by  using  all  tbe  force  necessary  to  accomplish  hia 
object 

**  It  ia  admitted  that  tlie  righta  of  the  master,  so  far  as  rec<ird»  tbe  services  of 
the  slave,  are  not  impaired  by  this  change;  but  the  mode  of  a^s.^ertin/^  them,  in 
tny  opinion,  is  essentially  oiotlified.  In  the  State  where  the  service  is  due,  the 
nm&tcr  nee  da  no  other  law  than  the  law  of  force  to  control  the  action  of  the  slave. 
But  can  tbia  law  be  applied  by  the  master  in  a  State  which  nuikea  the  act  un- 
lawful? 

"  Can  the  master  seize  his  slave  and  remoYe  him  out  oPtlie  State  in  disregard 
of  its  laws,  as  be  might  take  hia  hnrae  which  ia  running  at  birge?  This  ground 
ia  taken  in  the  argument.     Is  there  no  difference  in  principle  in  these  cases  f 

"The  shive,  as  a  sensible  and  hiim^m  being,  is  subject  to  the  local  nuthority 
into  whatsoever  jurisdiction  be  may  go.  He  is  answerable  under  the  laws  for  hit 
nets,  and  he  may  claim  their  protection.  The  State  nmy  protect  him  against  all 
the  world  except  the  claim  of  hia  master*  Should  any  one  commit  lawle«is  vio- 
lence on  the  slave,  the  offender  may  unquestionably  be  punished;  and  ehould  the 
slave  commit  mtirdcr,  be  may  be  detained  and  punished  for  it  by  the  State,  in  dis- 
regard of  the  claim  of  the  [6U9]  master.  Being  within  the  jurisdiction  of  a  State, 
a  slave  bears  a  ver3'  ditferent  relation  to  it  from  that  of  mere  property. 

*'  In  a  State  where  slavery  is  allowed,  every  colored  person  is  presumed  to  be 
a  slave ;  and,  on  the  same  principle,  in  a  non-slaveholding  State,  every  person  is 
presumed  to  be  free  without  regard  to  color.  On  thi*  principle  the  States,  both 
slave  holding  and  non-slaveholding,  legislate.  The  latter  may  prohibit,  as  Penn- 
sylvania has  dune  under  n  certain  pemdty,  the  forcihle  rerooval  of  a  colored 
person  out  of  the  State.     Is  such   law  in  conflict  with  the  act  of  I7i^'3  ? 

'*  The  act  of  1793  authorizes  a  forcible  seiEure  of  the  slave  Ity  tbe  master,  not 
to  take  him  out  of  the  State,  but  to  take  him  before  some  judicial  officer  within  it. 
The  act  of  Pennsylvania  punishes  a  forcible  removal  of  a  colored  person  out  of 
the  State.    Now,  here  U  no  coaflicl  between  the  law  of  the  State  iind  the  kw  of 
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inTolred  an  exercise  af  the  jodieial  power*    In 
diatioii,  same  words  in  the  eztiwict  here  giTdi 
tiioogli  not  so  printed  m  the  rqioit. 


*'llie  lo^Eu  qI  tbe  Coostltittkm  are  gecMrrml,  and,  like  aua^ 
thai  iiMtramenV  rvquire  fefisktaoiL     In  the  lanrangc  of  ikam  Ca^i%  m ' 
HoDter.  1  Wheat  Eep^  S04,  'the  powers  of  the  &ik5itaiMB  are  i 
eral  torma,  l«a>Tiiig  t«>  tha  kigialatiire,  ^rooi  tina  to  toa^  loadofd  Urn  * 
iibetiiato  k^ptimate  otgcct^p  and  to  Bunld  and  nodal  tha  aawdaoaf  i 
at  ita  ova  wiadom  aod  tha  pahHe  Intcreata  «ho«ld  rf^no^,* 

'^Tbk,  Coiigre«a  bare  done  bj  the  art  of  179S.  It  erraa  a  a^Haviyad 
eflectoal  mode  3[  redr^M  to  the  maater,  and  is  he  ikol  [(Tof  bomd  im  ^mrmm  M I 
ttk  thekgiaktiTecoiistTiictiDiioftheCaiiatilxt^oa;  aodiaiiBOtanoat  aaKhoBite' 
dre  cOBitnictioa  ?  I  wae  noi  prepared  to  hear  the  oooBad  c— lead  tliail,  aafe^l^ 
iit"'flV*S*'g  thia  expoattioci  of  the  CoaatltertioB,  and  anpla  peaaad j  ffwi  IdtJ  ia  iha 
acl,  the  naflter  might  ifiBre^atd  the  ad  and  ael  up  Ids  ii§jkli  Mcr  tit*  CaHfiite^ 
tloDv  And  baring  taken  this  step,  it  waa  easjr  to  take  anolbar,  aaii  aacjf  tkal  liia 
right  maj  be  aaa^tod  hy  a  Ibfdhle  §tmm  and  ranoral  of  tha  fti^itlY*. 

"  ThSg  wonld  be  a  moat  aiiydar  eonatitiifcionai  proyiaSon.  It  worid  f  if  aad  tia 
f«medj  by  recapdon  into  anothBr  aorerdc^t j,  wblcb  ie  aanctioiied  neitfaer  hf  Ika 
comnoB  law  nor  the  law  of  aaiioDaw  If  the  ma^er  ma j  lawfiilljr  aeiae  ma^  ismffve 
the  fiigitW«  out  of  the  Slate  where  ho  may  l^e  fonnd,  without  an  ezhifaitSoa  €f  feii 
claim,  he  may  lawfully  resiat  any  force,  pbyalcal  or  legal,  which  tba  SlHli^  «r  tha 
citixeiyi  of  the  State,  umj  Interpoee. 

*'  To  hold  that  he  mutt  exhibit  his  daim  in  <«ee  of  reejatanrei,  la  ti»  wJbmim 
the  j^round  atanmed.  He  is  enij^aiped^  it  b  said,  in  the  lawfhl  pnoaeewtioB  ^  ttoi^ 
ttittSional  right,  h  ll^esiiftflocfe,  then,  by  whaniAcieTer  made,  or  in  whitoasfis 
form,  rnoAt  be  illegal  Under  such  circam stances  the  matter  needs  no  proc^  ol  Ml 
claim,  thouj^h  he  mi^it  atand  in  need  of  aditltion&t  physical  power.  HaTl^t  ■p' 
pealed  to  this  power,  he  hiu  only  to  collect  a  sot^cicnt  force  to  pot  down  all  rt- 
aiatance  and  attain  hit  obji^ct.  HaTing  done  thit,  he  not  only  i  ~ 
aod  jnttiiied  ;  but  he  hat  recourte  for  any  injory  he  may  haTe  r 
eomuig  the  retittance. 

"  If  thiJi  be  a  conttiintioDal  remedy,  it  may  not  always  be  a  peac«fitl  i  ^ 
if  it  be  a  rightful  remedy,  that  it  may  be  carried  to  this  extent;  no  ooe  tmm  ileayi 
And  if  it  may  lui  exercUefl  without  claim  of  right,  why  may  it  nut  bn  reaortad  W 
after  the  unlav'or&ble  dcctBion  of  the  jod^e  or  magittmte  ?  Thia  wrmUl  Hmit  tht 
neoeaaity  of  the  exhib&tix>n  of  proof  by  the  matter  to  the  nn^  ca«a  wliata  the 
tbiTe  wat  in  the  actual  cnttody  of  tome  public  offioer.  How  gbb  thia  be  tha  tret 
oooatmction  of  the  Coottitotion  t  That  mii^h  a  prooedore  it  nut  aaDetumail  hf  Iha 
■ot  oi  1793  hat  heanahown.  That  act  wat  pasted  expreaaty  to  gnmd  i  '  '  ^  * 
of  force  aod  Yiolanoa. 

**  I  cannot  perceive  bow  any  one  can  doubt  that  the  remedy  [6711  giren  la  ilia  | 
Oooatitatjoo,  if  'wt\f^^  ti  irtv**  nny  remedy  without  legislation,  was  dln^B^d  to  ha  I 
ft  paacetbl  one;  ar*  ^^m^d  htf  JwUcial  auihfvriiy;  a  remedy  nvdi^ hryi 

tha  fimna  of  law.     J  Dry  is  reiterated,  is  not  the  matter  eotatlod  !•  tea  < 

property?    1  antw^T  ...u.  xj..  in.    Bis  right  ia  guarantied  by  the  ( 
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§  807.  In  Richardson^B  case  (1846),  before  the  Supreme 
Court  of  Obio,  Cuyalioga  County,  3  West.  L.  Jouiiia],  563, 
the  delendant  was  ander  arrest^  charged  with  violation  of  the 
State  law,  having  aided  in  seizing  and  carrjnng  out  of  the 

the  moat  sumraary  m^itns  for  its  enforceraent  is  fonnd  in  the  net  of  CongreeB.  And 
neither  tbe  State  nor  its  citLzeos  can  obstruct  the  prof^et'ution  of  thia  ri^ht 

*'  The  slflve  \a  fountl  In  a  State  where  everj*  man,  black  or  whiti?,  \»  presumed 
to  he  free;  and  this  State,  to  preserve  the  pence  of  itM  citizens,  and  itd  soil  »nd 
jurisdiction  from  acta  of  Tiolence,  has  prohioitcd  the  forcible  abduction  of  pereonB 
of  color.  Does  thia  law  conflict  with  the  ConstitntioD  ?  It  ck^arlj  doe»  not,  in  ita 
t«rma, 

**  The  conflict  is  supposed  to  arise  out  of  the  prohibition  against  the  forcible 
removal  of  persons  of  color  (n^enerally,  which  may  inrlude  fugitive  slaves.  Prima 
facie  it  does  not  include  slaves,  as  every  man  within  tiie  Stale  is  presumed  to  be 
freo,  and  there  is  no  provision  iu  the  act  which  enibraeea  slaves.  Its  languai^ 
clearly  shows,  that  it  was  designed  to  protect  free  pf rsoHw  of  color  within  the 
Bt«te,  But  it  ia  adnvitted,  there  m  no  exception  n»i  to  the  forcible  removal  of 
filavea.  Aud  lure  the  important  and  mo«t  delicate  question  arises  bt'tw»jen  the 
power  oi  the  6txite,  and  tbe  assumed,  but  not  sanctioned,  power  of  the  federal  gov- 
ernment. 

"  No  conflict  can  arise  between  the  act  of  Congress  and  this  State  law.  The 
conilict  ciLn  only  arise  between  the  forcible  actd  of  the  lua&ter  and  the  law  of  tbe 
State.  The  master  exhibits  no  proof  of  riy^ht  to  the  aerTices  of  the  eiave»  but 
seises  hlra  and  is  atniut  to  remove  him  by  force.  I  speakonly  of  the  force  exerted 
on  the  slave.  The  law  of  the  State  presumes  hira  to  be  free*  aud  prohibits  hi3 
removal.  Now,  which  shall  give  way,  the  master  or  the  State  t  The  hiw  of  the 
State  does,  in  no  eaae,  discharge,  in  tbe  language  of  tbe  Coufititution^  the  slave 
from  the  service  of  his  ina«teT. 

**  It  i.^  a  most  important  police  regnlation.  And  if  the  master  violate  it,  is  he 
not  amennble  ?  The  offence  consista  in  tbe  abduction  of  a  person  of  color.  And 
this  ia  attempted  to  be  justilied  upon  the  sm^ple  ground  that  the  slave  is  property. 
That  a  [672]  slave  is  property  must  be  admitted.  The  State  law  is  not  violated 
by  the  t^eizure  of  the  skve  by  the  muster,  for  this  is  authorized  by  the  act  of  Coq- 
gresfl ;  but  by  removing  him  out  of  the  State  by  force,  and  without  j^roof  of  right, 
which  the  act  does  not  authorize.  Now,  is  not  this  an  act  which  a  State  may  [iro- 
hibit?  The  presumption,  in  a  non-slavebolding  State»  is  against  the  right  of  the 
master,  and  in  favor  of  the  freedom  of  the  person  be  claim«.  This  presaraption 
may  be  rebutted,  but  until  il  in  rebutted  by  the  proof  required  in  the  act  of  1793, 
and  also,  in  my  judgment,  by  the  CJonstitution,  must  not  the  law  of  the  State  be 
respected  and  ooeyed  ? 

**  The  seizure  which  the  master  has  the  ri^bt  to  make  under  the  act  of  Coii' 
l^ese  is  fur  the  purpose  of  taking  the  slave  before  an  officer.  Ilia  posse&gion  of 
the  slave  within  the  State,  tmder  this  acixure,  is  qoaUiied  and  limited  to  the  sub- 
ject for  which  it  was  made. 

"Tbe  certificate  of  right  to  tbe  service  of  the  slave  la  imdoubtedly  for  the  pro* 
tection  of  the  master;  but  it  authorizes  the  removal  of  the  slave  out  of  the  State 
where  he  was  found,  to  the  State  from  whence  he  fled.  And  under  tlie  Oonstitu- 
ti6n  this  authority  is  valid  in  all  the  States, 

"The  important  point  is,  shall  the  presumption  of  right  set  up  by  the  master, 
nnsustaincd  by  any  proof,  or  the  presumption  which  arises  from  tbe  laws  and  ia- 
Btitutions  of  tlie  State,  prevail  ?  This  is  the  true  issue.  The  eovereignty  of  the 
State  is  on  one  side,  and  tlie  asserted  biterest  of  the  master  on  the  other.  That 
interest  is  protected  by  the  paramount  law,  and  a  speciaK  a  Bumniary,  and  an 
effectual  mode  of  redress  is  given.  But  this  mode  Is  not  pursued,  and  the  remedy 
is  taken  into  his  own  hands  oy  the  master. 

**  The  presumption  of  tbe  State  that  the  colored  person  is  free  may  be  errone- 
ous in  fikct;  and  if  so,  there  can  be  no  difficalty  in  proving  it*    But  may  not  the 
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State  a  negro,  **  without  a  right  of  property  in  Lim  being  fin 
established."  It  does  not  appear  that  any  evidence  whateTCfl 
was  oflfered  in  this  case  that  the  person  carried  away  was  a  fi^l 
gitive  slave/  It  was  held  by  the  court,  Wood,  Ch.  J.,  and 
Burchard,  J.,  that  all  State  legislation  on  the  subject  is  void 
BO  far  as  it  interferes  with  that  right  to  **  arrest  and  return  the 
slave  to  the  State  from  whence  he  fled,  without  the  aid  of  State 
authority,"  and  the  prisoner  was  discharged.  The  doctrine  is 
the  same  which  had  been  affirmed  in  Prigg's  ease. 

§  808.  In  the  case  of  Belt  (1848),  1  Parker'e  Or,  K.  169,  he 
had  been  seized,  without  process,  in  the  city  of  Xew  York, 
and  removed  to  Gravesend,  in  Kings  county,  and  there  de- 
tained, with  what  design  does  not  appear.  The  claimant  had 
not  applied  for  a  certificate  under  the  statute  to  any  magis- 
trate before  he  demanded  it  in  making  return  to  the  habeas 
corpus.  Judge  Edmonds,  ibid*  181,  held  :— ''There  was  only 
one  case  in  which  a  fugitive  slave  could  be  held  by  his  ma&ter 
in  his  personal  custody  in  this  State,    That  was  under  the  law 

aMertion  of  the  nmster  be  erroneoiia  iil^o;  and  If  so,  how  is  hi«  act  of  force  to  be 
remeilled?  The  colored  peraon  id  tAkpn,  and  forcibly  conveyed  beyond  thejuris^ 
dktioii  of  the  State.  Tliis  force  not  belnc  authorized  by  the  net  ot  Congrcaa  nor 
by  the  Constitution,  irifty  bo  prohibited  by  the  State.  As  the  act  covert  the 
wnole  {K>wcr  in  the  Constitiiiiuii,  and  cnrriea  out,  by  special  enactments,  ita  pro- 
vi.siona,  we  are,  in  ray  judgment,  [6^^  bound  by  the  act  We  can  no  more,  under 
Biieb  clrcarastances.  administer  h  remedy  under  the  ConBtitution,  in  disregard  of 
the  act,  thiin  we  cjin  exercise  a  commercial  or  other  power  in  disregiird  of  tn  act 
of  ConcTci^s  on  the  Bam©  aobject, 

"  1  nia  view  reapect*  the  rights  of  the  master  and  Uie  rights  of  the  State.  It 
neither  jeopiirds  uur  retarda  the  reclaniatiun  of  the  'Skve.  It  remove?  all  St*t« 
aetiun  prejudicial  to  the  rights  of  the  master ;  nnd  recog^mies  in  the  Stale  i 
power  to  guard  and  protect  ita  own  juri^dietton,  and  the  peace  of  ita  citizens. 

"  It  nppcarfl,  in  the  case  under  cunaideration,  that  the  State  magi^ktrate  bdbri 
whom  the  fugitiTe  was  brou^^ht  refused  Ui  act.  In  my  judgment  he  was  botud 
to  perfurm  the  duty  required  of  him  by  n  law  paramotint  to  any  act,  on  the  uanib 
subject,  in  bis  own  State,  But  this  refusal  does  not  juetify  the  subsequent  aetkn 
of  tlie  eiainmnt.  Hi*  fihould  have  taken  the  fugitiye  before  a  judg«  of  th^  Uliitki 
States,  two  of  whom  resided  within  the  3tate. 

**  It  mil  J  be  doubted  whether  the  first  sectioii  of  the  act  of  Pennsylrnnin  andtr 
which  the  defendant  was  indicted,  by  a  fairconatTuetiou  applies  to  the  case  itndtr 
consideration.  The  deciaion  of  the  Supreme  Court  of  that  State  was  ppo  forms, 
nnd,  of  course,  without  eianiination.  Ind^'ed,  1  suppose,  the  case  has  be^n  mad* 
up  merely  to  bring  the  question  before  thia  t'ourt  My  opinion,  therefor*,  does 
not  reat  ao  much  ujx)!!  the  particular  law  of  I'ennsvlvania,  as  upon  the  iiiber«Dt 
and  sovereign  power  of  a  State  to  protect  ita  jurisdiction  and  the  peace  of  Its  dV 
ileus,  in  any  snd  every  mode  which  ita  discretion  shall  dictate,  wbich  ebsJI  nfli 
couHict  witFi  n  defined  power  of  the  federal  government/* 

*  In  PrWa  case,  the  jury  in  the  Pennsylvania  court,  on  the  trial  of  the  in<K«i- 
menfc,  had  lound  that  the  woman  who  had  been  carried  away  was  a  ftigitiTe  slaTS. 
16  Peters,  66^. 
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of  Congress,  to  take  him  without  delay  before  the  proper  au- 
thorities in  order  to  obtain  the  certificate  necessary  to  justify 
bis  removal  out  of  the  State.  Thia  bad  not  been  done  in  this 
case." ' 

§  809.  In  Norris  v.  Xewton  (May,  1S50),  5  McLean's  C.  C.  K. 
92j  the  doctrine  of  Prigg's  case  was  applied,  on  the  authority  of 
that  case,  by  Judge  McLean,  Ilis  language,  in  cbargiug  the 
jury,  p.  97,  is : — "  Under  the  act  of  1793,  the  master  orhia  agent 
had  a  right  to  seize  his  absconding  slave  wherever  he  might 
be  found,  not  to  take  him  out  of  the  State,  but  to  bring  him 
before  some  judicial  officer  of  the  State  to  make  proof  of  his 
rigbt  to  the  services  of  the  fugitive.  But,  by  the  decision  iu 
the  case  of  Prigg,  the  master  has  a  right  to  seize  his  slave  in 
any  State  where  he  may  be  found,  if  he  can  do  so  without  a 
breach  of  the  peace,  and,  without  any  exhibition  of  claim  or 
authority,  take  liiui  back  to  the  State  from  which  he  absconded. 
Believing  that  this  remedy  was  not  necessary  to  the  rights 
of  the  master,  and,  if  practically  enforced,  would  produce 
great  excitement  in  the  free  States,  I  dissented  from  the  Opin- 
ion of  the  Courtj  and  stated  my  objections  with  whatever  force 
I  was  able.  But  I  am  as  fully  bound  by  that  decision  as  if  I 
had  assented  to  it.' ' ' 


'  Anntlier  cinp  in  tho  series  afllirrainij  the  rigbt  to  seize  and  remove  the  slttve 
i;4  Kivufftnati  v,  Oliver  (18UI).  Wc<iw  the  UngnajE^e  of  jDd^je  Coulter  in  the  eitalioD 
fnjio  tins  caso,  anU,  p,  4U4.  In  Common weiilth  i\  Taylor  (lU  tbe  Sesaious  of 
DttUphin  Co,,  Pn.,  18B1)»  III.  Monthly  Law  Reporter,  570,  the  rig:ht  of  the 
mwhqt  to  seize  the  slave  without  wnrmrit  was  vindieut^c]  (fiee  mtU,  p.  73^  note). 
But  it  is  Qot  clear,  from  the  jm]gi'*fl  charge,  whether  he  mtended  to  vindicate  tb« 
st*iiiire  for  the  purpose  of  romo^dng  the  fugitive,  without  a  certiiicute  under  the 
Act  of  Ciuigress,  or  only  li?  made  for  tlie  putf^oi^e  of  bringing^  the  ckiin  before  a 
Judge  or  eorumisBirjuer.  The  jntige  epeaka  of  the  right  of  seizure  as  a  right 
g^iven  by  the  Act  of  Cougrcs?*. 

'  The  orptlona  of  tliia  ca^o  in  the  r^-port  are : — *•  rnd»?r  the  Constitution  of  Oie 
United  J^tati^s,  the  master  of  fugitives  frorn  labor  mft}^  arrest  tiiem  wht-rever  they 
shall  be  found,  if  he  ran  do  90  without  a  breach  of  the  peace,  and  Uke  them  back 
to  the  State  fr4»m  whence  they  fled,  A  State  judge,  on  pro{)er  affidavit  beiDg 
made,  may  S^snc  a  writ  of  babea^i  corpus,  and  inquire  into  the  eauao  of  the  detc»ii- 
tion.  The  affidavit  of  a  colored  person  ia  sutficient  for  this  purp<)ee.  Every  per- 
son within  the  juri^dictiiin  of  a  Staite  oweg  to  it  an  allegiance,  lie  it*  auunuiblc  to 
the  laws  of  the  State,  and  the  State  is  brnind  to  protect  him  'm  the  eiterciise  of  his 
legal  rir;ht§.  When  It  appears  by  the  retura  to  the  habeas  corpus  that  the  foji^- 
tivea  are  in  the  len^al  cu>^tody  of  tlie  master,  and  the  facts  of  the  return  are  not  do- 
med, there  is  an  end  tt>  tlie  jurisdiction  of  the  State  judge*  Ills  jurisdiction  is 
special  and  lindted.  When  it  rtppeari*  the  fugitivea  are  held  under  tiie  authority 
of  the  Union,  it  is  paramount  to  tnat  of  the  State.  And  so,  when  ati  iudivlduul  ia 
lield  uuder  the  avitbority  of  a  State,  the  federal  judiciary  have  uo  power  to  rc- 
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oftk 


ils¥e  eoaU  boI  kaTe  been  I^ml  under  the  wmrrmBt  in  ibml  \ 


bj  reMon  of  iome  technical  defeet,'  it  mnj  hn^e 
aerj  to  inquire  wbetlier  he  coald  hare  been  kept  in  enatx^dr 
mder  the  provision  nione.  Judge  Smith,  in  hie  OpiaieB  nf 
Jone  7th^  makes  the  following  obeervatu>ifegi»  wki^  bear  cat  tfcii 
qnertxnit  in  1  Wise,  p.  15  :* 

line  tiM  pcTMn  so  Md    If  due  retn*  to  the  UbcM  ««]«•  W  IfbiuiL  t^iM^ 
teriMMipRmtiMl  Ids  c«lodj«r  ttMalftTct  ii  kgst    If  W  fifi  to  a»  Ita. 
— te  —  Mwlii.wMi  re^rn,  tbe  Stale  jadp  BBij  iiJlwm.  Uie  ft    ^* 
■Mier  Mj  ■BJMfqfnrly  arreil  t^em  nH  ftiivs  i^ob  te  be  Ms 
ier,  tlMM^  fat  flHf  arrat  vittMl  Mr  rBllihitlif  of 
wiic«  ra|rirfidL  WMt  ibov  A  fiefal  to  tbe  MTfieat  «r  tfc 

>  ^aCr^  p.  iOl. 

*h  Ihe  OpMiM  de&fw«d««Uie  fawiw^f  the  «r«kfw<J«toB 
gM^oat  tfce  f raarail^  ia  Pfefg^t  <^^^ ^'^'^^  ^^  doetiwe  tf 

^  Bal  «e  viD  takB  «lic  caae  aa  «lia  Baporitj  lM^f«  preaAM  ii» 
iinwaWj  Uia  opiaBoaa  deHTwad,  rnnafatif  ifit  ae  well  as  ~ 
aai  v&li  titqae  ralea  of  i«ter|it«to«ioii  «r  Ibe 
OMVt  al  tlM  [Taitod  fltaiaa  iM  Unir  loi^  atee 
adopted  alaov  vftb  few  cxeef4iaa«,  bj  Hie  comta  «f  the 

-^  Tike  tint  obeerratioo  whkfa  1be««i  ftotlf  apoa  tbe  \ 
of  tfae  case,  k^  tiiat  aU  the  rakt  of  coortractMi  tfaerctafere 
galde  of  Hw  federal  at  weH  ae  State  coorta,  ia  tbe  iiikfytttoiiott  of  tfae 
lioa  of  the  railed  Stal«a,  ar«  otterij- reported. 

"  AnongtJicraJeaof  lolaiprelaliottOOMiderKdlobeirBly 
partiodariy  oooeera  tlia  inattgr  Ib  liand,  k  tbe  one  laid  dom  ui  1  iwyi 
aMMtarMi^  409^101    Ukaa  fiiDovi:^' A  rale  of  eqaa]  iMqioMKia  H  a^ 
Jb^  lAi  »awrt>iieiitfa  ^a  fmmpttmrbeymd  the  fmit  at^pt  ifiia  icTMa. 
e»lif  Um  f^atrieHo^  ia  mt^mmmmU^  impolitie,  or  trtn  miaekitmmm.*    T«C 
tenor  and  foree  of  the  aigaiaaotia  bciialf  of  the  laiyiin^ioa  of  fedwal 
tbe  eiecntioa  of  the  eocmMd  in  ooeatinii,  reatA  aolely  ifiOii  tbe 
State  action,  or  the  tniMSlef  reooitiii^  from  the  oaili«ioa  «r  refanl  of  tbe 
to  act.     What  U  the  'fair  tcope  oftt^  Urmn  *  [117]  of  the  danae  I     It  ia 
led  that  it  is  eftear,  definite,  incapable  erf  eola — ^— -•  —  ~ 
bare  i^[Teed  that  earaping  tkrea  diaO  not  be 

tbe  operatioa  of  tbeir  ofm  lawn,  biit  that  when  claiiB^ 

tbe  eblm  establiahad,  ibaO  be  delirered  ap.    This  is  the  extent  of  tfaa 
la  if  not  to  eolarge  the  scope  of  ha  term#,  to  hold,  thai  tbe  Slatea  baW 
qplibcd  all  power  to  proride  the  toeaiie  and  mode  of  perlorana^  iki^  dntj 
n^  hare  thrown  open  their  territoriee  to  ineara£on  hj  fi^gtlire  In — 
rtiuM|alfth  aU  piwer  to  pruteet  their  own  people  fri^m  talie  ehaagea  of 
oftb«  ohi'ipkJtioQ  ofterrifie^ — or  ^roni  aasanlt  and  ootrage  dnriag  1^ 
To  boh!  thAl  the  mere  covenant  not  to  diseharie^e^  and  t-i  tteUver  ap  an  fjL 
grant  of  power  to  tbe  federal  gorernment  to  inTade  tbe!r  tcrritorjr  ani 
when  not  one  word  of  grant  U  found  among  the  terma  naad,  or  aneanHg 
plied  ?    4^ild  do  not  the  paaaigea  heretofore  qaoted  eosch^Telj 
power  of  OoDgrew  U  dednoed  aolely  from  the  suppositSon  IliaC  Ibe 
lloo  would  not  prfihMj  be  eanvemenily  and  mUrfateiorUf  ea:eevted 
aMonpttont 

** Again*  the  *fiijr  ^*"-'  -'  'h^  terms'  of  thia  danse  of  tbe 
been  eaJaiged  In  TioU  ^  rule,  in  asaoming  that  It 

■tare  owner  a  ooDitltQti-:- ..  .  ^l.t  to  hare  hia  fibre  reslortd  to  bltti  km  ^it 
fron  wfaleh  he  ded    But  it  it  obriotis  ^m  reading  the  dause,  11^  It 
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"  Either  fortUDatelj  or  unfortimately,  we  are  left  for  a  con- 
st rnction  of  tliis  portion  of  the  federal  compact,  almost  exclu- 
s^ively  to  tlic  irieaning  to  be  denved  from  [10]  the  words. 
Tliere  was  very  little  debate  upon  the  introdiietion  or  adoji- 
tion  of  the  clansBj  and  but  feeble  aid  is  fumiBhed  from  con- 

coTcnant  or  gtinraiity  to  returti  the  fugitive,  but  only  to  deliver  him  up  in  the 
l^tiite  to  which  he  rooy  hiive  fled  and  iu  which  he  may  be  found ;  nnt  to  return 
liira  to  the  i^Uxie  from  which  he  miiy  have  tied.  The  Supreme  [U8]  Court  of  the 
United  Stiites  say,  'that  the  ol>ject  uf  this  clftuse  was  to  secure  to  the  dtizetifi  of 
the  slavc'hohiing  States  the  f^omphtf  t\^\\%  and  title  of  ownership  in  their  slaves, 
0.9  prtypei'ti/f  in  every  Stnte  in  tiie  Uninn  into  which  they  might  escupe  from  the 
State  where  they  were  held  to  service  or  lubor,'  It  U  respectfidly  stibmitted, 
that  such  W118  not  the  object  of  the  ehmse,  hut  (or  fi*oin  it.  It  wiw  not  the  object 
of  the  clftuse  t«  lej2jiili»e  slavery  in  every  State  of  the  Vnion.  Such  is  not  now 
the  legal  effect  of  tht?  provision.  To  give  it  such  n  const ruelion  would  be  en- 
larging the  coufitriiction  bey  end  the  *  fair  licope  of  its  terms,' 

*'  The  court  »ay,  *  The  obje*:t  of  this  clause  wnn,  to  ^ecore  to  the  citizens  of  the 
ftlaveholding  StAtea  the  frmiplHe  right  and  titk  nf  owueryliip  in  their  slaves,  as 
pr*>prrlif,  in  every  Stiite  of  the  rnion  into  whirh  they  might  cgcii[ic  from  servi- 
tude.' '  Its  true  design  was  to  £juord  Hgninst  the  dottrirjes  and  principles  preva- 
lent iii  the  non-tflaveholding  States,  by  preventing  theui  from  intermeddling  with, 
or  obBtmeting  or  nholitihing  the  rights  of  tlie  owners  of  slnvefs/ 

*•  By  whftt  role  of  intcrpTttatioci  such  a  construction  cnn  be  pluced  upon  tho 
words  eontaineJ  in  this  clause,  it  {•^  ditlieidt  to  conceive.  The  ftJi  recognition  of 
the  right  of  property  in  the  slave  in  every  State  in  the  Union  !  The  conipleto 
right  iind  title  of  ownership  in  their  slnveH  an  prnpt^rtj/  f  It  is  sfibmitted,  that  the 
recognition  of  the  rights  of  the  master  enjoined  by  the  chiuse  i?i  (U:  so  far  as  not 
to  dischnrge  the  fugitive  frftm  the  Inhor  or  service  which  may  be  due,  claimed, 
and  established;  und  \2)  to  deliver  him  up  on  tliiim  of  the  pcrt^on  to  whom  such 
hibnr  or  service  is  due,  when  claimed  by  biuL  and  such  rlfiim  is  legnll^^  [H^]  *'s- 
tnhlished.  That  m  jdl.  ^^uch  is  the  bond  ;  no  mnre.no  less.  The  sen!  mny  bind, 
bnt  it  cannot  enlarge  the  pcope  of  the  bond.  They're//  recognition  of  the  right?  of 
the  owner  in  the  sJiive,  '  (ihi  property,*  mnd  not  U*  obstrm-t  those  rightis,  wtmld 
gre^itly  enhirge  the  acope  of  this  provision.  The  essential  rights  of  the  owner  of 
property  nre,  to  sell  or  exchange  it;  also  to  ose,  enjoy,  niid  control  it  absolutely, 
without  hindrance  nr  molestation.  Bv  this  eonatruction  of  the  court,  ihprefofo, 
the  owner  of  the  fugitive  mny  not  only  seize  him  in  any  State,  but  he  rnny  sell 
him,  at  auction  nr  otherwise;  he  miiy  hire  him  t»ut  to  werviee  for  any  term  ;  he 
may  command  hiw  immediate,  iw  welf  as  hJ8  prosjwctive  services,  and  lush  him 
into  obedience,  iind  none  of  these  rights  may  be  obstructed  or  '  intermeddled  ' 
with.  Such  a  con^itruction,  if  neqnif^sced  in,  would  open  up  a  mnrket  in  every 
free  Stat*  for  fugitive  slnves.  Plnenrds  would  be  lawfully  posted  in  evt^ry  corner 
of  the  highway,  and  the  service  of  the  slave  prof^j*ied  as  c< unpen mtion  or  reward 
fjr  his  eaptnre ;  and  MUch  a  constTuetion  would  arm  every  slave-hnnter  with  a 
lush,  to  Be<mrge  tJ»e  fuifitive  into  immediate  service,  or  hack  to  bondage  ;  and  no 
Stnte  luw  r>r  nut!)      '  M  interpose  to  prevent  such  outrages,  for  all  such 

would  rn>emte  a  '  *l  v»  ^j«(ci,' 

'■  It  IS  submitttjU    ....  ..t.^  i?  going  a  Utth  beyond  the  'fair  scope*  of  the  Inn- 

an^ngt'  of  the  Coustitutiom  \\^  hSv  ^cope  and  true  intent  do  not  require  of  the 
free  States  any  recognition  of  the  right  of  the  owner  of  tlie  furitive  in  him  as 
ftUfcriy.  That  was  never  required  of  them,  find  would  have  been  sceuted  had  it 
oecn  proposed.  The  clause  simplv  rcfquires.  thnt  the  States  into  which  the  fugi- 
tive shall  escape  shall  [120]  not  discharge  him  fr«tm  service,  but  deliver  him  up» 
He  is  recngniEed  Bimpy  as  a  permn  owing  service,  not  «9  a  chattel,  or  as  any  speciea 
of  property  to  be  sold  or  bartered.  In  Virginia  he  may  be.  indeed,  a  chattA ;  but 
in  Wisconsin  he  is  a  MAN,    The  laws  of  Virginia  ma^e  him  a  chattel  ihcrt ;  but 
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temporancoua  interpretation,  for,  until  a  comparativelj  raoott 
period,  it  has  not  become  a  subject  of  any  very  con&iden^klt 
disciis&ion, 

"  Without  stopping  here  to  inquire,  whether  tlie  clnuae  ia. 
qucBtion  conferB  upon  the  general  government  any  power  of 
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the  Constitution  of  the  Uiivtwd  Stiites  iiiic]  the  laws  of  Wisconsiii  rejf«l\l  ItiaMi 
pffion  here.  ITnrJer  thi'  OoHstitutiniij  th«*  fu^atWe  le&vtaa  the  Afrihui*'  *(  iii«  'Lti 
tcl  behind  him  In  the  State  fnmi  which  Ik*  ilees,  aud  g^oen  forth  lu? 
The  Jaw  wiiich  niiike*  him  property  in  Virg^iuja,  does  not  go  with  hiiti 
limits  {if  thrtt  State.  Oa  his  ©scApo  fmm  such  liniits  he  cea-wa  to  Ue  j>i-u^  r.i,  ^ 
w  ajrv'r,*ton  linblc  to  be  reclftimed.  The  pf:rmn  tiiuy  escape,  but  tVi#»  properiiKsUi 
not.     The  States  arc  no  moru  bouud  to  reeogiii/.e  the  fu^i' '  '**  pn>p*fti, 

than  fl  fugitive  apprentice  ft*  property.     The  n7t»/o»n  of  i  1  «t<r*.*»t  w 

recar^mzcil  so  far,  find  so  fur  only,  ad  tho  oblig:atioa  of  set .  .h.'.  •-  itupllod  fr^o 
Foch  reUitlfjiL  Even  such  obU^fttion  is  not  recii;j;in/,ed  as  full,  ooiupteUt,  nrofO, 
itnd  operative*  but  a»  attaching  t^o  thiit  rt^lation  in  ftmUher  i^tnte,  S<i  tuooi  cf  ifct 
Uw  of  the  State  from  whkh  ht;  lied,  as  required  of  hUn  sesriee  to  hk  nutflcr  tJUi. 
ia  to  be  regarded,  and  from  tk'it  oblitfiilioQ  of  service,  imposed  bj  M«(  b«. 
the  StHte  may  tiot  dischjirge  him.  The  law  of  Virginia  which  requira  cf  Ik 
BWve  service  t<»  hU  master,  U  ret^o^nized  as  the  law  t/ufre,  n*jt  ftmr^  W»  iiiaj  M 
discharge  a  fugitive  from  thtf  service  which,  by  law.  he  owe*  in  VtrvidbL  b^ 
by  that  inw  tie  owes  no  j?ervicc  A<to.  The  agister  miiy  cspfure  him  in  WlieiaBft. 
We  must  di'liver  hitn  up  to  hi»  master,  on  the  establishment  of  hii  eU*m  hm  m 
rauBtcr  hn>s  no  rijorht  to  [121]  commami  Im  vet^vitt  in  Wisconsla,  H 
beat  him.  He  may  take  him  back  to  Virpjinia,  but  he  cnnaot  QomniaK 
ice  here.  When  he  gets  Uy  Virginia  he  will  owe  wervine  by  the  Uw  of  xUa^  . -^ 
but  not  till  then.  By  the  iiw  of  that  State  he  oweB  the  eervice,  and  bv  tlui  s^ 
only.  That  is  the  law  of  Virc;fitiia,  l>ut  not  the  law  of  Wisconsin,  If  tlie  mMUr 
deiuimd  5?ervice  here  of  his  fuijitivc.  and  beat  him  for  dimibedience,  h«  ia  pufti*i 
able  by  our  law,-*.  Nor  eould  the  master,  huviofr  captured  the  fiiptirr  la  tfci 
8tate,  sell  or  hire  hlni  t4j  another.  He  ha«  just  The  control  over  him  reqtti«i#  tn 
his  extradition,  and  no  more.  He  may  relinquish  that  right,  and  so  tmma^tt 
him ;  for  such  reHriquiBliment  wnuM  operate  cmancipatiou ;  but  be  d^aoot  icH 
and  trftTisfer  his  ric:ht  of  extradition  t*  Another.  He  may  employ,  prrhnpa.MAt^ 
for  that  purpose;  though,  strictly  cuustroed,  the  ilau^e  oii  ll  lor  ^ 

the  clfdm  to  be  made  by  the  owner  in  permn,  to  whom  tin  -  dutf^Mlll 

exclude  the  in^crveution  of  on  ft^ent. 

*'Sueh,  it  ^eems  tj  me, is  the  plidn  meaning  of  theclaur^r  i-  i|  j  >!iott. 
conceive  of  any  other.  And  yet,  in  the  aiime  civ^e  {Pr%fj*j  i^.  yVn^.)  tlii»0«|j 
Biij,  '  the  ciau:>e  coDtaiuB  a  positive  and  uaqualliied  right,  of  the  oimar  ii  Hll 
akvc  ae  pr^iperty,  unaffected  by  any  State  law  or  reqruhu  ion  whatao«rT«r,  hm 
[t22]  there  is  no  qiialtficatioii  or  restriction  of  it,  to  be  found  therein,  and  «ifa 
no  ri^rUt  to  insert  any  which  ia  not  expressed,  and  cannot  be  fairly  iniptiiiKi  £» 
pecially  arc  we  estopped  from  so  doing  when  the  clause  puts  the  right  to  Mr<^ 
or  labor  upon  tiie  same  ground  nnd  to  ihf  finine  frteiU  in  every  ctbirr  Stott,  •  il 
the  State  from  which  the  slave  escaped,  and  in  which  he  was 'held  totbefSliv 
or  labor.     If  thift  be  so,  then  all  the  incidents  to  that  right  attach  also.* 

"  Now  one  incident  to  that  right  in  the  State  from  which  the  slave  hiaifi^k 
that  the  owner  may  tran^^fer  It  to  nnoth'ir,  and  therefore  no  State  Uw  or  : 
tion  ean  prevent  the  cxcrciMo  of  that  right  in  a  free  State  nnd  to  the  •« 
to  which  the  owner  is  entitled  in  hU  own  State.  The  sUve  Dt>de  of  evvrv  5^Mf  ii 
the  Unian  is  thus  engrafted  upon  the  laws  of  every  free  State,  and  tbe^tierir* 
prohibited  from  all  lo:rislation  on  the  subject,  while  the  iiower  <»f  k"^g»nl»tlr«,ti>* 
large  or  modify  this  right  is  in  the  former.  To  the  '  nmnf  extent*  ub  the  rifliKt 
Ih^  master  in  the  slave  ia  given  by  the  local  law  of  Arktmsaa.  U  he  eatilM  t»i^ 
jay  nnd  GX\?rcl!}e  it  in  Wiscroosin  or  Aluadachusetts  I    Tfai«  is  itisistdd  ii^  ( 
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legifilation  in  regard  to  the  enbject  matter  thereof,  let  us  en- 
deavor to  arrive  at  its  true  intent  and  meaning,  so  far  as  it  af- 
fects the  rights  or  condition  of  the  class  of  persons  to  whom  it 
is  supposed  especially  to  refer. 


and  ov<*r  in  the  opinion  of  the  coart,  and  it  is  clHiraed  that  tlie  Stite  courts  nre 
bound  by  tlio  dt'f  iekiL     I  cannot  o^eeut  to  the  prnpogltion. 

**  AiiTAin.  it  is  suid  ilifit '  the  cluuHe  contftins  ii  positivo  iind  nnqualified  recogni- 
tion  of  the  right  of  the  owner  in  ihe  alave  lumffeeted  by  fkny  State  Inw  or  resrula* 
tiiin  whatsoever,  becsiuee  tliero  is  no  qnalificiition  or  rcHtriction  of  it  to  be  found 
thfireln ;  and  we  have  no  right  to  inaert  aay  wkicb  h  not  eir|ireesed  or  clefirly 
implied.* 

"  The  nile  of  cougtrnetion  laid  down  in  numerous  instances,  [1251]  which  ne^?d 
not  to  be  here  apecified.  i«,  that  the  federal  government  can  exercise  no  power,  ex- 
cept what  ia  expressly  g^ronted,  or  what  U  necessary  to  the  extrciae  of  some  ex- 
prtsa  power.  \Ve  do  not  require  or  net?d  refttriiiiTe  or  negative  exi>refi9it)us  in 
the  (Constitution,  ftpplic«ble  to  fedf'ral  power.  On  the  contrary,  wliat  \h  not 
granted  is  reserved  without  worde  of  restriction.  It  was  not  neccBaary  to  insert 
any  restriction  upon  the  ri^ht^  of  the  slave  owner  in  this  clauSrC,  beenuae  he  had, 
and  «ould  have  no  righta  but  iwch  aa  vert*  cjeprettlt^  recognlKed,  Kor  witiiout 
»ome  express  ^ajit  cotild  Congrcsa  exercise  an}-  In'  his  behalf.  It  would  have 
bten  a  work  of  siipererocfation  to  une  reslrictive  wonia;  nay  more,  it  would  have 
been  a  dangerotia  expedient,  for  then  it  would  have  been  )ield,  and  with  reason, 
that  all  rights  and  privilugeB  were  recfagoized  tiiiit  were  not  exprteiily  enumerat-ed 
among  the  reiervationa.  Aa  it  ia,  the  Strttea,  and  people,  (if  it  better  suit?,)  have 
merclv  aasenfced  to  the  proviHion  that  the  fugitive  should  not  be  diw;harged  by 
their  laws  and  re^idations,  but  shall  be  delivered  up.  Not  one  word  is  uttered 
beyond.  To  hold  that  the  Statts  have  no  power  or  rirjhts  but  ?uch  as  are  ex- 
pressly reserved  or  fairly  implied ;  tliat  re«trictlona  and  reservatlouei  niupt  be 
expressed,  on  the  part  of  the  States,  or  otherwise  to  be  presumed  as  delegated  or 
relintjuifihed,  is  to  reverse  all  rulep  of  construction  heretofore  csitublished.  It  ie  a 
dan]e^erou3  doctrine.  It  In  T^m<xutlnl  to  the  express  provieiona  of  the  tenth 
amendment  of  the  Constitution  itself,  whieh  declarer  the  contrary.  1*  there  any- 
thing ao  aacred  In  the  cauj^e  of  a  slave  captor  aa  to  require  a  reversal  of  all  roles 
of  iaterjiretutiou  to  isu^tain  it?  Why  should  this  clause  of  the  Constitution  bo 
oon«trued  according  to  rules,  and  upon  principlea  [124|  different  fi-oiu  those  to 
which  every  other  part  of  that  in?*truoient  is  subjected  ?  Why  should  State  sover- 
eignty be  ^eti^radcd  in  behalf  of  the  slave  owner,  when  every  other  claimant 
would  approach  ita  tribunals  with  rospect  and  awe  ?  The  doctrine  of  the  IT.  S. 
Court  is,  that  because  the  ehiuse  does  nut  restrict  the  elaim»  of  the  owner,  it  there- 
fore recoijn»i?'^!S  them  to  any  extent  alhiwed  in  a  elave  State;  that  because  the 
Btate^s  have  ajepi'eed  to  recfig-nize  certain  rights,  or  rather  demandB,  nf  the  Flav« 
owner,  vin.:  that  they  will  ii'it  discharge,  by  law  or  reflation,  a  furtive,  and  will 
deliver  him  up  on  ckdm,  therefore  they  admit  Ma  whole  claim  of  pr<jperty ;  his 
absolute  right  to  service  in  their  own  territory ;  indeed,  all  th«?  rights  of  projierty 
and  its  incidents,  to  the  * earae  extent'  that  he  may  demand  them  in  a  slave 
State,  by  the  laws  thereof;  that  because  they  did  not  restrict  the  ri^jht  of  the 
Ofwner  to  aell  the  fuptive,  or  hire  hitn  to  service,  or  liLsh  hini  into  obedi«?nr  e,  therc^ 
lore,  Inafimueh  as  he  had  those  rights  to  that  extent  in  the  State  from  wiiich  the 
ilave  eacaped,  he  mu»t  have  them  in  the  State  into  whidi  ho  may  havr  fled !  This 
ia  estalilishlnfj  the  rule,  that  the  Stjitea  can  exercise  no  powers  which  they  did  not 
reserve,  instead  <^»f  the  acknowledged,  the  exprees,  the  constitution  a  1  rule,  that 
the  powers  not  delestated  are  reserved.  This  is  no  unwortViy  criticism  iipuu  Iho 
languaiije  of  the  cunrt.  It  is  the  doctrine  of  the  opinion  from  the  btKtnninsif  to  the 
end.  It  i»  tlie  basis,  the  very  ground-work  of  the  decision.  It  is  flb«>iilulyty  necea- 
^ary  to  tlio  eonclusione  of  tlie  court.  To  narrow  the  basis  would  be  to  destroy 
the  superstructure.     Abridge  the  premises,  and  the  concluaiona  scatter.    Upon 
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'*  Let  it  be  talfcu  for  granted,  that  this  clatige  wss  intanded 
to  refer  exclusively  to  fugitive  glaves;  of  which  I  think  tli€ 
liistorjr  of  itfi  adoptiou  into  the  CoDStitution  leaTes  uo  donht; 
the  question  at  once  arises,  how  far,  and  in  what  particularsv 
does  it  affect  the  persona  alluded  to  in  itt  1st-  It  contem- 
plates the  fact  that  certain  persons  were,  or  might  be^  hdd  to 
service  or  labor  in  one  or  more  States  under  the  laws  thereot 
2d.  That  it  was  by  the  law&  of  such  State  or  States  alonei  im- 
der  which  euch  persons  could  he  held  to  service  or  lubor*  3d. 
Til  at  the  laws  or  regulations  of  the  respective  States  under 
which  such  persons  might  be  held  to  service  or  laWr,  or  dis- 
charged therefrom,  might  be  different.  4th.  That  f^  *  -  -- 
sons  might  escape  from  one  State  in  which  thej  wer.  > 

labor  under  the  laws  thereof,  into  another  State  in  which  such 
persons  were  held  to  labor  under  different  laws,  or  in  which 
they  were  by  the  laws  uf  the  State  <lischarged  from  ser^'ice  or 
labor.     5th.  That  the  sei-vice  or  labor  here  fpokcD  of  is  of  a 
kind  which  is  exacted  of  such  persons  by  law,  and   not  of  a 
kind  stipulated  for  by  contract,  and  hence  is  in  restraint  of. 
and  derogatory  [17]  to  human  liberty.     6th,  That  such  per- 
sons escaping  from  one  State  into  another,  should  not  be  dis- 
charged by  the  laws  of  the  State  to  which  they  may  ha%'e  fled. 
but  that  the  condition  of  the  fugitive  should  remain  the  same  in 
the  State  from  which  he  had  fled,  in  case  the  person  to  whom 
he  owed  the  service  should  choose  to  claim  him  and  convey 
him  thither.     7th.  That  in  the  event  of  a  claim  by  the  person 
to  whom  the  fugitive  owed  the  service  under  the  laws  of  the 
State  from  which  he  fled,  being  made,  he  should  be  dcliverctl 
up,  on  establisfjiiig  the  fact  that  the  labor  or  service  of  ibe 
fugitive  was  due  to  such  claimant. 

*'  From  this  analysis  of  the  clause  of  the  federal  ConI 
tion  above  quoted,  it  will  be  seen  that  the  status  of  the  i 

Ihia  gjotind  H  wm  nli^oliitelj  necossnry  thnt  the  court  elioald  pliint  ltd  d«>ci^*) 
No  other  [125]  woiitil  serre  t»>  BnsUin  it    They  did  »o.    To  have  clone  leas  wKvaXi 
haTfl  biH'ii  tfn  fmve  done  the  re%'crs«*, 

•*  It  umy  then  bi*  nslc^d  in  all  eiindop  if  the  Suprr         "       :  af  tlie  Unb 
Sta*p!»j  or  any  other  tifWetT  or  person.  ("«»  »*3ij>ect  Xhc  ♦'  '^^toto^^  to  i 

thit*  detiftiou  ft!*  the  law  *jf  X\w  hmdlf     Do  Ihey  recjuin    ^ ..>  ♦_   to  t^; 

interprt'tation  ?     If  flo,  iti  obeyin;^  this  we  Tiohif^  all  ofher  rul».'?   of  im 
by  Ihem  estftbJisljed,     Fealty  to  the  doctrinoj*  of  this  cii»e  i»  trcodon  t*- 
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the  is  essentially  different  in  this  State,  from  his  siattis  or  con- 
dition in  the  State  from  wlieiico  he  lied.  In  the  hitter,  he  re- 
mained subject  to  all  the  disabilities  of  his  class,  though  he 
maj  have  escaped  from  the  doiiiicil  or  premises  of  his  master. 
Here,  he  is  entitled  to  the  full  and  complete  protection  of  our 
laws;  as  much  so  as  any  other  human  being,  so  long  as  he  ia 
unclaimed*  He  may  sue  and  be  sued ;  he  may  acquire  and 
hold  property ;  he  is,  to  all  intents  and  purposes,  a  free  man, 
until  a  lawfyl  claim  is  made  for  him  ;  and  this  claim  iiuist  be 
made  by  the  person  to  whom  his  service  or  labor  is  due,  under 
the  laws  of  the  State  from  which  he  escaped.  No  one  else 
can  interfere  with  him.  If  no  claim  is  t;et  up  to  his  service  or 
labor  by  the  person  to  whom  his  service  or  labor  is  due,  there 
is  no  power  or  authority,  or  pei^son  on  earth,  that  can  derive 
any  advantage  from  his  former  condition,  or  assert  it,  to  his 
prejudice.  So  long  as  the  owner  does  not  choose  to  assert  his 
elaim^  the  cottage  of  the  fugitive  in  Wisconsin  is  as  much  [IS] 
his  castle^his  property,  liberty,  and  person  are  as  much  the 
subject  of  legal  protectioUj  as  those  of  any  other  person.  Our 
legal  tribunals  are  as  open  to  his  complaint  or  ap]>eal,  as  to  that 
of  any  otlier  man.  He  nuiy  never  he  claimed  ;  and  if  nut,  he 
would  remain  forever  free,  and  transmit  tYccdom  to  his  pos- 
terity born  on  our  soih 

"  It  18  apparent,  therefore,  that  the  fugitive  slave  leaves  his 
condition  of  slavery  behind  him,  and  takes  with  him  into  this 
Stat6  only  the  dread  contingency  of  the  assertion  of  the  claim 
of  the  person  from  whose  service  he  lius  escaped,  upon  the 
establishment  of  Avhich  lie  may  be  reduced  to  his  former  con- 
dition in  the  IState  from  which  lie  fled. 

**Tlie  act  of  Congress  of  1850  fully  recognizes  this  view  of 
the  Constitntiou,  and  contemplates  the  recapture  of  the  Ingi- 
tive,  as  dependent  entirely  upon  the  claim'  of  the  master. 
The  sixth  section  provides  that  *  the  person  or  perilous  to 
whom  such  service  or  labor  may  be  due,  or  his,  her,  or  their 
agent  or  attorneyj  duly  authorized  by  power  of  attorney,  in 
tfyntingj  acknowledged  and  certiticd  under  the  seal  of  some 
legal  otBcer  or  court  of  the  State  or  Territory  in  which  the 
same  may  be  executed,  may  pursue  and  claim  such  fugitive 
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person,*  &c.     No  one  bnt  the  owner,  or  bis  agent  or 
appointed  by  writing,  may  claim  him.    No  one  mmj 
teer  to  render  his  neigh  bur  a  friendly  serrice,  hy  captoriiigj 
his  behalf  and  returning  to  him*  his  fugitive.     It  most  be  llie 
master's  own  act,  and  it«  responsibilities  be  all  Li^  own^" 

Afterwards,  on  p.  37,  Jadge  Smith  arguee  tbat  the  pro- 
vision contemplates  a  claim  to  be  judicially  detenDmeJ,  in  con- 
trast to  such  a  claim  as  is  made  by  a  mere  sdziire.  ThLi  f«art 
of  the  Opinion  will  be  cited  in  another  place,' 

g  811.  In  Et  parte  Bushnell,  Ex  parte  Langston,  9  OhiOf  \ 
the  parties  had  both  been  indicted,  in  the  United  Stmtiesi 
trict  Court,  for  having  rescued  a  negro  from  the  cniislodjt 
the  agent  of  the  alleged  owner,  who,  in  the  words  of  the 
men ts,  did  ^pursue  and  reclaim  the  said  negro  alave, 
John,  he  then  and  there  being  a  fugitive  person  aa  aforocaiJ, 
and  6tiII  held  to  service  and  labor  as  albre&aid,  by  then  and 
there,  on  the  day  and  year  last  aforeBaidi  at  the 
aforesaid,  and  within  the  jurisdiction  of  thb  court, 
and  aiTesting  him  as  a  fugitive  person  from  serrif^ 
labor  from  the  said  State  of  Kentucky  ;^  and  it  is  further 
stated  in  the  indictment  that  the  said  slave  wa^  then  and 
there  ^^  lawfully,  pursuant  to  the  authority  of  the  statute  of 
the  United  States,  given  and  declared,  in  such  ease  made  and 
provided,  arrested,  in  tlje  custody  and  under  the  control"  of 
the  said  agent,  &e*  Ko  proceds  or  warrant  in  the  hand«  of 
such  agent  is  mentioned/ 

Judges  Swan  and  Peck,  maintaining  the  power  of  Congreee 
to  legislate,  seem  to  consider  only  whether  Congress  had  powar 
to  pass  a  law  to  protect  those  who  might  hold  in  their  enslodjr 
escaped  slaves,  and,  considering  the  right  to  seize  and  remove  as 
having  been  given  by  the  Constitution,  they  regard  tlie  sevealh 
section  of  the  Act,  under  which  the  relators  had  been  indicted, 

'  See  mMf  in  Ch.  XXTX.  amoii^  caaes  on  tlie  qoestioo  wtk«tlier  tiw 
of  the  Uuited  Stul«     ~  innera  iiiTolFtis  an  ezercifle  of  th«  jodSeittl  P<yrau 

*  Mr.  Wolcott,  -  ueral  for  the  SUte,  sr^es  the  c»«e  aa  ff  Uic  imli 

tnenU  in  the  Unit  i  ourt  were  under  a  stattite  for  pruteeting  %  r%H  la 

aeUe  and  remoTe  1 :  i^ren  by  the  Couttilution,  oot  nTHJnr  a  ■lalifiri  Ihr 

protectitig  a  right  f  r  the  purpose  of  prost-eut ing  tVte  daim  't  "nnliutt 

Act  of  OongTesa,     Fid  AAnuiiif^i  that  such  a  rig'ht.  onder  the  ConstittitiQb^ 
eziiri  as  a  fotuidation  for  Itie  action  of  Cont^sSp  9  Oh.   ItO.      Hia 
agalnit  the  right,  a«  declared  in  Prigg'§  case,  u  found  ib.,  14^160, 
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as  intended  to  protect  tliis  right.    Hence,  Swan,  Ch.  J,,  did  not 

consider  it  necessary  to  examine  into  the  validity  of  other  pro- 
visions in  the  Act  of  1850.  9  Ohio,  184, 185.  And  Judge  Peek, 
lb,  213,  refen'ing  to  the  position  of  the  Chief  Justice,  says: — 
**  Nor  indeed  can  the  relators  be  liberated  under  such  a  return 
tipon  habeas  corpus  if,  under  any  cireninstanees,  such  a  rescue 
wouhl  be  unlawful  and  punishable  under  the  Act  of  1850.  Tlie 
uniform  carreiit  of  all  the  authorities  has  heretofore  been,  and 
I  am  not  aware  of  a  single  exception,  that  under  the  constitu- 
tional provision  the  master  may,  if  he  can  do  so  without  a 
breach  of  the  peace,  take  poBsession  of  hig  fugitive  slave ;  and 
many  other  eases  may  be  supposed  in  which  the  custody  of  the 
owner,  for  the  time,  would  be  lawful,  and  which  the  relators 
would  have  no  right  to  disturb.  If  these  positions  of  the 
Chief  Justice  are  true,  and  it  seems  to  mo  tliat  they  are  so,  the 
objections  to  the  law  of  1850,  because  it  does  not  accord  a  jury 
trial  to  the  fugitive  before  his  extradition,  and  permits  a 
seizure  and  removal  under  a  w^arrant  of  a  Commissioner  of  the 
Circuit  Court,  cannot  avail  the  relators,  even  though  those  pro- 
visions sliould  be  regarded  as  unconstitutionah" 

But,  since  the  statute  connects  a  seizure  without  process 
with  a  subsequent  taking  before  a  court,  a  judge,  or  a  conimis- 
siunerj  it  is  evident  that  the  doctrine  of  a  right  of  seizure  and 
removal  under  the  Constitution  was  not  involved  in  this  case/ 

§  812.  The  direct  judgment  of  the  Supreme  Court  in 
Prigg's  case,  confirmed  by  repeated  dicta  in  later  cases,  will 
probably  continue  to  be  received  as  controlling  authority  on 
this  point.  The  following  considerations  arc  oifered  by  way 
of  comparing  the  doctrine  of  that  ease  with  the  conclusion 
indicated  by  a  just  application  of  principles  hereinbefore 
stated.* 

The  words  **  no  person  held  to  service  or  labor  in  one  State, 

*  Tlie  question  might  be  mtido,  whether  any  one  would  be  indktaltle  under  this 
Btiituto  for  obfitructing  another  who  ehouJd  endeftvor  to  remoTc  out  of  the  State  the 


t^croori  claimed  iw  owing  serviee,  withotit  going  before  a  judge  or  cnnimiftsioner. 
*erhftp.'j  an  tibjVction  mi^ht  l^iive  been  euetained  ugainst  the  iirat  cDunt  of  the  in- 
dictiiM'DtH  in  dfie  coj^l^s  of  BuehneU  and  Lan^^ston,  that  it  did  not  state  that  the  ne- 


gro was  Behted  and  held  fwr  that  intent.  There  was  another  count  in  thy  indict- 
ment iigaius^t  Lmigston,  cimrgiiig  rescue  when  the  slaYe  waa  held  undtrr  a  com- 
miMdouGr'a  warrant. 

*  In  Chnpters  XX,  and  XXI. 


A39I>  KEXOTAL. 
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tmder  the  Uwb  tbereol^  efieqing  iato  aaoUiert  AmSL,  m  • 
qneoce  of  an j  kw  ar  ngolilioii  Ihereiii,  be  iHnghatged 
meli  lenrice  or  labor,^  m^^  it  would  ieem,  brnvie  be^  m 
to  deiCTibe  oa  Mig&iiof^ — ilia  obligmtioQ  of  tbe  fnptive. 
ii  admitted  hf  all  diat  the  words,  .^  iliall  be  ddtwcral  mf 
ckiin  of  tbe  party  to  wlio  m  indi  serme  or  Isbor  maj  be  dm 
describe  a  right — the  right  of  the  penon  to  whom  tbe  ob^;e*| 
tioQ  is  doe.  Hie  wonk  which  are  d^eriplivo  of  tbe  right 
conneeU^,  bj  the  conjimctioii  ^'  but,"^  with  the  words  whJdl  | 
may  hare  been  used  to  describe  an  obligatioii.  Hm^ 
fore  ma.y  have  been  used  to  describe  a  ri^ht  and  mat  obIi-4 
gmtion  «£  correlative,  aud^  on  Uie  principle  of  int 
word^  and  cLaiuea  bj  their  eoDlezt,  there  is  a  pn^omptitM.] 
that  they  were  so  uaed.  Under  this  \  iew,  tbe  extent  of  ^^all| 
not  be  discharged  "  is  limited  Lj  that  of  *^  shaQ  be  d^Tcred] 
up  on  claim/'  not  merely  becan&e  they  are  part  of  tbe  eeateait^ 
immediately  in  connection,  bnt  beeaose  the  latter  worda^ia 
being  descriptiTe  of  the  right,  limit  the  fonnisr  aa 
of  the  obligation. 

It  would  be  a  very  loose  interpretation  of  the  terms  to  fay  1 
that  a  claim  in  pais  gnfficiently  angwei^  the  worda  of  tbe  pte^J 
Tision,  and  that  when  one  private  person  seixea  another  as  hi» 
fogitiTe  bondman  a  **  claim  ^'  is  made,  and  that  &uch  fn^tine 
may  be  said  to  have  been  ^^  delivered  np  on  daim,^'  wben  tbe  j 
pefvon  thoB  claiming  Iii^  serv^ice  has  been  allowed  witboot 
laatation  to  cany  him  away  from  the  jurisdiction  of  the  State 
wherein  he  is  found.    In  Judge  Story's  argument  for  tbe  Iq^^ 
illation  of  Congress,  it  is  taken  for  granted  that  deliTertngi^i 
on  claim  is  an  active  duty,  either  of  tbe  national  OoTcmmeat^ 
or  of  the  State  in  wliicU  the  fugitive  is  found^  and  that,  wben  a 
claim  18  made,  some  farther  remedial  action  is  contemplated 
than  that  which  may  be  performed  by  the  agency  of  the  claim- 
ant himself.    The  fact  that  ddivering-up  is  enjoined  in  con* 
nection  with  a  cluim^  indicates  tliat  a  proceeding  before  aome 
organ  of  public  authority  is  intended,  in  distinedon  from  sneb 
a  claim  inpai$> 

%  S13.  The  Articles  of  Confederation  contained  no  provi- 
iion  in  pari  materia  which  might  be  referred  to  for  tbe  inter- 
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pretatioii  or  construction  of  this  provision.  Tlie  pro  vision  in 
the  Articles  of  the  two  Confederations  of  the  Kew  England 
colonies  was  in  force  at  a  time  when  slavery  and  indentured 
servitude  was  sanctioned  hj  local  law  in  those  colonies*  So 
far  as  a  master's  right  to  reclaim  hie  fugitive  slave  depended 
upon  this  compact,  it  is  clear  that  the  claim  was  to  be  made 
before  some  public  officer,'  though  it  is  prohable  that  the  non- 
resident master  could,  in  those  colonies,  also  scijEe  and  remove 
the  fugitive  from  his  service;  as  a  person  in  any  of  the  pres- 
ent shiveliolding  States  may  bow  do  in  like  circumstances. 

§  814.  The  assertion  of  a  right  to  seize  and  remove  the  fu- 
gitive from  labor  is  consistent  with  tlie  doctrine  tliat  in  this 
provision  slaves  are  recognized  as  property — as  cliuttels^— not 
as  persons  ;  but  that  assertion  is  not  altogether  dependent  on 
the  recoirnition  of  this  doctrine.  Judge  Story  supposed  the 
slave  might  be  seized  as  a  person^  if  not  as  property.  He 
corapai-ed  the  master's  right  under  the  provision  to  the  right 
which  a  father  has,  at  common  law,  to  the  custody  of  liis  child, 
or  that  of  a  master  over  the  person  of  his  indentured  minor 
apprentieCj  by  the  law  of  their  domiciL' 

*  See  ante,  Tol  I.  p.  2C8,  uot^  5  [!>]. 

*  H>  Feltfra,  613;  4intf  p.  403.  In  ti»e  caso  cltod  autt,  p,  561,  Judge  McLeiin 
recog^zed  the  authority  of  IVi^^gr'a  ease  for  the  doi'tnne  of  stUMTHj  yi t  Ue  jsHiii 
in  McQnerrv*s  eaao  (5  McLean,  482): — "  Under  thv  Cim»titulHm  and  At-t  of  Ccjti- 
^ix-m  the  iht^uiry  U  Dot,  strictlj  speakiuj^;.  whether  the  pertinij  be  a  eluve  or  s 
FreemaD,  hut  whether  he  owe  scrviie  to  the  clftiiiiant,  Thie  woidd  he  tho  prr- 
ci»e  question  m  the  cuae  of  fin  apprtfiitue."  This  roeiin.<^,  if  anything,  thftt  the 
fugitive  is  reco«jrniKed  as  ft  peraon  und  not  as  property.  In  Jones  t'.  Viiu 
Zandfc»  2  MeLenn,  602,  he  hud  e;iid ; — '*  Tlie  CotistitutioD  treats  of  Blnves  si 
persons,  Xhe  view  of  Mr.  Madison,  wlio  'thought  it  wroDg  to  admit  in  the 
Conatitytion  the  idea  that  tliere  could  be  property  in  tnen/  seeins  to  have  been 
carried  <mt  in  that  moat  iinportunt  instrument,  \Vliether  eloTe»  are  referred  to 
in  it  B»  the  bft*is  of  reprea<^ntAtion,  as  nilje:rfttin«3'  or  being  iujported,  or  as  fugitives 
from  Inbor.  they  are  Bpoken  of  as  persons/' 

In  ti roves  r.  Slaughter,  16  Petvrs,  50d,  McLean,  X,  said  : — "  The  C'*>iiBtitntioii 
trtMita  sLives  an  peraous*  Iti  the  2d  i»ection  of  the  Ist  ArtiHe,  which  npportiotiiii 
repre^eiitiitives  and  di  recta  taxes  among  the  SUtci**  it  provides,  *  The  mimberB 
shali  be  detenidoed  by  adding  to  the  whoh^  nninbor  of  free  persoue,  including 
thns4e  bound  to  service  for  a  tema  of  years,  And  exelnding  Indiana  not  tnxcd^  three 
tifthfl  of  all  other  persons/  And  again,  in  the  Sd  section  of  the  4ih  Article,  it  ia 
dfchired  tiiat  'no  person  held  to  aervice/  Ac.  By  the  hiws  of  certain  ytate«, 
filavetJ  are  treated  fts  property ;  and  the  C^natituUon  of  Missisjiippi  proljihitR  tJieir 
being  brought  into  that  State  by  citizens  of  other  States  for  anle  or  w  nierclmn. 
di»e.  Mercliandise  is  a  comprehensive  term,  and  may  in  chide  every  article  of 
traffic,  whether  foreign  or  domearic,  which  is  properly  embraced  by  a  commerciHl 
regulation.  But  if  slaves  are  coneidered  in  aotne  of  the  States  as  njerchandis©, 
that  cannot  divej-t  tht  in  of  the  leading  and  eontrolliug  quttUty  of  persoue,  by 
which  they  are  desi^iated  in  the  Constitution.     The  character  of  property  la 


673 


SfSIZnilE  AND  ICSMOTAI.. 


In  later  inetances  it  has  been  held  that  the  fngitive  fikvc  ii 
seized  and  removed  as  a  chattel  ;*  and  the  right  to  do  thii*  W 
ing  attributed  to  this  proTisionj  it  ia  urged  that  the  Couatitutioa 
recognizes  the  person  owing  Bervice  or  labor  as  being  a  chattd 
and  not  a  legal  person/  Some  even  appear  to  hold  that  only 
as  chattels  can  slaoca  be  recovered  under  this  provision,  and 
that  legal  persons  owing  service  and  labor  are  not  corapr^ 
lieodcd  in  its  terms,* 

So  far  as  anj  argument  has  been  offered  to  eupjM>rt  the 
assertion  that  any  natural  persons  are  in  this  provision  recog- 
nized as  chattels,  it  is,  logically  speaking,  a  fallacy,  such  u 
hag  been  indicated  in  the  first  volume,*  It  is  palpable,  from 
the  history  of  slavery  in  Europe,  that  persons  have  been  held 
to  service  and  labor  while  their  legal  personality  has  been 
recognized.* 


i 


^veo  them  bj  the  local  Inw,    This  Inw  la  reipocted.  niid  oil  rlglits  \mAtt 
proteck'd  by  the  federal  (itithdritiea,  but  the  Couetitiitum  nets  upon  sLitc^ 
euriH,  mid  not  dl^  pruperty/* 

Jtidi^i^  BiiMwin,  who  in  thia  eaae  deUyered  n  dis&entiD|?  Opinion,  in  ulitrlitit 
held  that  tibives  were  tf>  he  recng^nijEed  m  merchaiidiBe  by  t^e  States  nod  Uic  »•• 
tioual  GovertiJTient.  confe^ded  that  he  stood  *' alone  amotur  the  msniben  of  ftt 
court."  He  aays  (ib.  612) : — "  Other  judges  consider  the  roustitutioo  110  refitfrii^ 
to  fllaTes  only  a«  persons,  and  as  property  in  no  other  Bcnse  than  as  persnbi  n- 
eaping  from  service ;  tliey  do  not  consider  them  to  be  reco^iabcd  a*  fqbJMUi  e^ 
commerce,  either  with  foreign  nations  (vr  nrnong:  the  aeverol  States ;  but  I  dSMil 
flcqulepoe  in  this  pfjattlyn.  lii  other  tirneff,and  in  another  departnient  of  tJii»G«r 
ernment,  I  have  expressed  my  opinion  on  this  subject ;  I  have  done  it  in  ju(* 
in  another  phice. — ^1  Bnld.  K\  575,  <kc.,^ — and  feel  it  a  duty  \*y  do  it  here,  b 
tineacpectedly  the  octasinn  may  have  arisen  ;  and  tci  speak  plainly  and  exji 
however  uosuited  to  the  spirit  of  the  times,  or  prevakint  opuiiotis  anyvbi^rf 

any  persons,  my  views  miiy  W.     Thrit  I  triny  stand  alone  nmon^  the  mcml    

this  court  does  not  detor  me  from  declaring:  that  I  feel  bound  to  con«^ider  ulaTWti 
property,  by  the  law  of  the  States  be  fort*  the  adopHon  of  the  Cimstituitoa^td 
from  the  tirst  settlement  of  tho  colonies  ;  that  this  ri^ht  of  property  vxi^n  w^ 

rndently  of  the  Constitution,  which  does  not  create  but  recognizes*  and  proteeti 
from  violatioQ,  by  any  law  or  regulation  of  any  State  in  the  cn^  -  ♦    "I  'hth* 
Om^titntlou  applies/'     Hi^  lftns:uace  throu^out  U  singnlarly  str  -Jit 

The  reasons  he  ^ve^*  for  his  decision,  he  ftays  (ib.  617),  **are  dr  i  \\mt 

principles  on  which  alone  this  CloYemtnont  must  be  sustained;  the  l^^aHiBf  oB* 
of  which  is,  that  wherever  slavery  eitlsts  by  the  laws  of  a  State,  slave*  are  pwf^ 
«rty  \n  every  conatitntional  sense,  and  for  every  purpose,  whether  a*  %\ibj«t*  U 
taxation,  as  the  btt^is  nf  representfition,  as  ftrticles  of  (*ommerce,  or  fiij*^tirw  frona 
tervice/*  If  this  shouhi  be  held  in  the  literal  seiue,  slaTea  could  not  fofB  piit 
of  the  basis  of  representation  nor  be  delivered  np  aspersona  escaping. 

*  See  Woodbury,  J.,  in  Jones  v.  Van  Zundt.  6  How.  22t;  anre/p.  4^3,  0^14 
Kauflhian  v.  Oliver,  10  Barr,  516  ;  anU.  p,  AM. 

'  On  Judge  Taney's  inferences  in  Dred  Scott's  case,  from  this  interpreCailoo  «f 
the  clause.     See  ofUe,  Vol.  L»  p,  666,  note  8. 

*  Compare  authorities  which  axchule  apprentices  from  the  extent  of  the  prcm- 
•ion,  anJU,  §712. 

*  AnU,  Vol  U  P«  5«0.  •  AnU,  g§  160-iei 
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§  815.  Judge  Stoiy-s  deduction  of  the  right  to  seize  and 
remove  the  fugitive  from  labor  is  based  entirely  on  interpret- 
ing the  words  which  may  have  been  intended  to  describe  the 
obligation  of  the  fugitive,  withont  reference  to  the  words  which 
he  regarded  aa  describing  the  right  of  the  claimant.  In  epcak- 
ing  of  tlie  whole  provision  under  the  designation  "  the  clause,*' 
he  says  it  "  manifestly  contemplates  the  existence  of  a  posi- 
tive nnqnalified  right  on  the  part  of  the  owner  of  the  slave, 
which  no  State  law  or  regulation  can  in  any  way  qualify,  reg- 
ulate, controlj  or  restrain."  The  existence  of  a  positive  right 
under  this  provision  in  the  person  to  whom  the  service  or  labor 
is  due  by  the  law  of  the  State  from  which  the  bondman  escaped 
— a  right  which  cannot  be  modified  by  the  law  of  the  State 
in  whicli  he  is  found — follows  of  course  from  confltruing  the 
provision  as  positive  law,  or  as  it  is  regarded  under  the  fourth 
conBtruction,  But  Judge  Story  declared'  this  in  connection 
with  the  proposition — "  The  slave  is  not  to  be  discharged  from 
service  or  labor  in  consequence  of  any  State  law  or  regulation,'' 
He  said  : — '*  Now,  certainly,  without  indulging  in  any  nicety 
of  criticism  on  words,  it  may  fairly  and  reasonably  be  said  that 
any  State  law  or  State  regulation  which  interrupts,  limits,  de- 
lays, or  postpones  the  right  of  the  owner  to  the  immediate  pos- 
session of  tlie  slave  and  the  immediate  command  of  his  service 
and  labor,  operates,  pro  tan  to,  a  discharge  of  the  slave  there- 
from/' 

By  thus  resting  the  right  to  seize  and  remove  upon  the 
words,  "  shall  not  be  discharged  from  such  service  or  labor," 
Judge  Story  declared,  in  effect,  tliat  the  relation  in  which  the 
debt  of  service  existed  ivas  the  same  in  the  forum  of  jurisdic- 
tion as  in  the  State  by  whose  law  the  fugitive  had  been  held 
to  service.  This  he  also  asserted  in  these  tenns  ;— **  The  clause 
puts  tlie  right  to  the  service  or  labor  upon  the  same  ground 
and  to  the  same  extent  in  every  other  State  as  in  the  State 
from  which  the  slave  escaped  and  in  which  he  is  held  to  service 
or  labor."  * 


*  Id  Peters,  S12  ;  ante,  p.  468. 

*  Bee  a  simlliir  asiBertion  b}'  Judge  Shaw  In  Slmd'  cose,  7  CuAliin^y  295,  anU,  p.49d. 
The  (UMi6«  in  which  it  hae  been  held  that  the  proTisian  4om  not  tixteud  to  the  iB^ue 
of  fitgttive  ihiTo  woniGD  are  ftuthorities  againat  the  doctrine  that  the  status  con- 
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Jadge  Story  haa  not  offered  the  slightast  argument  fin 
•  l^ll-eontrolling  interpretation  of  the  words  "shall  not  le  ffi^l 
charged.'*  If  he  has  produced  anything,  by  way  of  constrwr- 
lion  of  the  whole  provirion,  to  support  the  doctrine,  it  i«  by  | 
fittpposing  a  dlgcovery  of  the  intention  of  the  fraznera  of  tiia  j 
Condtttutioii,  aa  known,  not  from  the  words  of  the  iiLStnimfiit^  j 
but  from  hiiitory.  But  there  is  no  eTidenoe  to  sopporc  suck 
aseertton  of  intention/ 

I  810.  It  has  already  been  shown  that,  in  ascertaming  the 
intention  of  those  from  whom  these  provisions  derire  their  au- 
thority, reference  mnst  be  had  to  the  pre-existing  law,  or  that 
whieb,  in  their  absence,  would  hare  continued  to  detennioe 
the  relations  of  the  parties  in  the  eirenmstanoes  therein  anttd* 
pated.  The  doctrine  that  nnder  this  clause  persons  held  to 
senrice  or  labor  are  recognized  as  property,  in  distinction  from 
legal  persons,  and  the  connected  doctrine — that  the  sam  total 
of  the  rights  and  obligations  of  the  bondman  and  the  pereon 
to  whom  his  service  or  labor  may  be  due  continue,  i  '  ^  :^le 
wherein  the  fugitive   is  found,  to  be  such  as  they  v  .  ihe 

State  from  which  he  escaped — may  be  traced,  in  part,  to  the 
vagueness  of  the  terms  da&es  and  da/Hfiry^  which  are  popnlarly 
used  as  equivalents  for  "persons  held  to  service  or  labor/'  and 
the  condition  of  being  so  held,  and,  in  part,  to  the  incorrect- 
ness of  forms  of  speech  used  to  describe  the  international  recog^ 
nition  in  one  forum  of  rights  and  obligations  incident  to  rda- 
tions  which  first  existed  in  another. 

An  instance  of  this  incorrectness  of  speech  occurs  in  the 
provision  itself  which  is  under  consideration.  For  where,  in 
the  absence  of  this  provision,  a  fugitive  would  be  discharged 
from  the  service  or  labor  in  which  he  had  been  held  in  another 


tlimes  fa  lh«  SUte  in  which  the  fogitiye  is  found.  ^^  mil^.  S  t^  Tbf v  «ft 
nlsa  Aatbonty  ieainst  the  doctrine  that  the  fbgittve  ^  "4  a#  property, 

*  **  Hl^oricuriy^  it  in  weU  known  that  the  object  '  .'  wtka  to  •eciir«  to 

the  ciilieaB  of  the  sUveholdtng  Stjit«9  the  oomplete  riLiu  ><iiu  title  of  owiwiafcip 
m  their  BbiTed  a*4  property  in  every  State,"  Ac,  10  Petcr*>  611,  amie,  p.  4<L 
JorJiTe  Wayne  iaid; — "  The  provision  waa  called  (meAnin^,  apparently,  uitheeoiw 
vention]  a  8ni*rantee  of  a  right  of  property  in  fugitive  slave*  wherever  they  might 
be  found  in  the  Union,"  1ft  Peters,  6S9.  Jadge  Wayne's  Opinion  b  crowded 
with  asaertioQs,  uneapported  by  amiment  or  historical  reference,  th*it  it  wm3  in- 
tended in  the  Con^^titution  to  reoognue  tlaves  ae  property  and  as  ptHipcrty  ooJy. 
S«e  ib,  638,  639,  641,  643,  647. 
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State,  the  discharge  would  not  be  caused  hy  any  law  or  regu- 
lation of  the  Slate  int^  which  he  had  escaped.  He  would  be 
diseliarged  by  the  fact  that  the  law  under  which  he  had  been 
held  to  seryice  or  labor  had  no  extent  or  operation  in  the  State 
into  which  he  had  escaped. 

If  the  fugitive  is,  in  the  State  into  which  he  may  escape, 
held  to  any  obligation s^  they  can  only  be  such  as  are  created 
either  by  this  provision  or  by  the  local  law  of  that  State.  So 
far  as  this  provision  does  not  create  an  obligation  to  service, 
the  law  of  tlie  State  operates  pro  tanio.  But  that  law  may 
not  create  any  such  obligation  ;  in  which  case  the  only  obHga- 
tion  to  service  is  that  created  hy  the  provision  ;  and  as  to  all 
former  obligationSj  they  arc  discharged  j:?r(?  tanto  by  the  fact  of 
escape. 

At  a  time  when  slaver}'  was  a  status  known  to  the  law 
of  nations,  or  universal  jurisprudence,  it  liad,  in  each  fo- 
rum,  international  recognition  as  the  same  status,  and  was, 
of  necessity,  absolute  or  chattel  si  a  veiy.^  When  it  ceased  to 
be  attributable  to  this  Into  r/f7i^^/t?fi*,  or  nnivorsal  jurispru- 
dence, the  question  was  no  longer  of  the  recognition  of  a  status 
whicli,  if  recognized,  was  everywhere  the  same,  but  of  the  re- 
cognition of  certain  several  rights  and  correlative  obligations 
of  master  and  slave  according  to  tlic  law  of  tlieir  domieil;  and 
on  tlie  principle  of  comity,  so  calleth  these  were  to  be  sustaiuedj 
if  not  inconsistent  with  rights  and  obligations  attrilmtud  by  the 
local  law  universally,  i,  e.,  to  all  natural  persons.*  But,  in  a 
forum  where  the  local  law  by  its  otherwise  universal  attribu- 
tion of  rights  prevents  the  judicial  recognition  of  the  involun- 
tary obligations  of  the  bondman  from  another  jurisdiction,  the 
only  rights  which  the  master  can  claim  are  those,  described  in 
the  words  of  sooie  statute  or  tve^tj.  It  matters  not  that  in  the 
place  of  domieil  the  relation  between  the  master  and  slave 
included  other  rights  and  obligations.  Except  as  the  words  of 
such  statute  or  treaty  support  the  owner's  rights,  the  slave  is, 
by  the  law  of  the  foru ni,  discharged,  pro  tanto^  from  his 
involuntary  obligations. 

In  each  State  of  the  Union  the  status  of  all  persons  is  pre- 


^  AfUe.l  111 


^Ani9,  §114. 
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Bumptively  determined  by  the  "refierred"  powers  of 
States,  until  an  exception  can  be  proved,  against  the  operatic 
of  those  powers,  from  the  "words  of  the  Constitution  of 
Uaited  States.  Even  admitting  that  the  persons  deei^ated 
of  the  same  status  in  the  State  wherein  found  as  in  the  St« 
from  which  they  escaped,  and  thia  by  law  of  national  author 
ity,  yet  that  law  has  only  personal  extent  and  ^[nasi^mtemtLr 
tional  effect  as  between  the  States.  It  applies  to  per&one  only 
as  aliens  to  the  State  wherein  they  are  found,  and,  since 
persons  can  be  presumed  to  be  aliens/  the  local  law  must 
presumed  to  determine  their  personal  rights  until  it  is  prove 
that  they  are  the  persons  to  whom  this  national  law  extends.! 

There  is  therefore  a  presumption  of  public  law  against 
extensive  construction  of  this  provision,  and  in  each  Stat 
wherein  the  local  law  attributes  personal  freedom  universallj 
as  a  natural  rightj  the  presumption  in  favor  of  liberty,  a  pr^ 
sumption  of  private  law,  is  against  the  same  construction/ 

Hence,  though  the  fug^itive  continues  to  owe  a  debt 
service   or  labor  in  the   State  from  which    he    may    ha* 
escaped,  and  though  that  debt  can  be  enforced  only  by 
custody  of  his  person,  yet  the  relation  which  existed  betwc 
the  fugitive  and  the  person  to  whom  his  service  or  labor ; 
due,  under  the  law   of  the  State  from  which  tho  fagitii; 
escaped,  does  not  have,  under  this  provision,  the  recognidoiQ 
which  relations  attributed  to  the  lavj  of  nations^  such  aa  the 
of  husband  and  wife,  parent  and  child,  or  relations  attribute 
to  the  customary  law  of  England  and  America,  may  have" 
under  unwritten  private  international  law/    The  relation 


'Nelion,  X,  in  re  Knlnc,  14  Howurd,  141  :-^"  ITqcUt  our  iystcra  of  ! 
principloa  of  ^overnmeDt,  m  U\t  aa  respeete  personal  security  nail  persoium,  „,,„ 

1  know  of  n(}  oiixtiQctioD  betvvet^n  the  citizen  And  tliu  ftlien  who  han  AOiig-fil  i 
ftsyhim  under  them/*   8e«  Opinion  of  Thatcher,  J.,  in  Commoiiw.  v.  Grrfflth,  i  Pick.  1 
p/20,  ant«  p.  &5S. 

•  Ante,  g§  702,  703. 

'  8aeh  OS  relfttio&a  of  masfcer  aod  apprentice,  bail  and  nrincipftl.  whicli  rtiAy,  per- 
haps, have  been  internationalij  recogtuxed  «s  between  the  St  '  V  r  corn'moii- 
law  principles,  indep«*ndently  of  thi*  provision.     Kcgpnb.  v.  ' :  vc,  (1799)^ 

2  Yeatw,  265.     By  the  court: — "The  pftssdge  cited  from  VatU.  „^.j >  ivv&rt^y  ta  , 

natlona  entirely  independent  on  each  ottier,  Tht^  qtie«tioa  i8  not  now  befor*  i  " 
whether,  if  bftil  bo  entered  in  a  (or+tii^n  jurisdiction,  the  miuitieaptor  thrrw  «_ 
ootD«  inta  thia  Btate  and  legallj  tflke  the  pnneipal.  In  the  relation  m  which  ib^l 
s6V0L-al  8tRl.ti«  composing  the  Union  stand  to  each  other  [conipftro  the  d«-j 
trine  not«d   anU,  p.  869,   n.   S],  tiie  bidl   in  a  suit  entered  iq  another  Steta  I 
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tween  them  in  the  State  where  the  fugitive  is  found  is  deter* 
mincMl  only  by  the  words  of  tliis  provision,  which  creates  a 
new  right  and  obligation  in  the  speeified  eirciimstances,  and 
tlie  right  of  the  claimant  is  not  the  f^anic  ri^'l*t  which,  ae  owner 
or  master,  he  had  in  the  State  by  whose  law  the  fugitive  was 
held  to  his  service. 

The  debt  of  service  or  labor,  with  the  correlative  right  to 
have  the  fugitive  delivered  up  on  claimj  being  seciired  by  this 
provision,  the  local  law  of  the  State  in  wliich  he  is  found 
operates  as  to  all  the  rest,  pro  ta7ito^  determining  all  the 
rights  and  obligations  of  the  parties  consistent  with  delivery 
of  the  ftigitive  on  claim,  Tliat  law  irmy,  or  may  not,  re(iog- 
nize  any  of  the  former  disabilities  of  the  fugitive,  and  it  may 
attribute  to  him  any  right,  snbordinately  to  the  claim.  In 
a  State  where  involuntary  servitude  is  not  recognized  by 
the  local  law,  the  slave  who  has  escaped  into  it  is  as  free  as 
any  other  inhabitant  imtil  such  claim  is  made  as  is  contem- 
plated by  this  provision.  The  interpretation  of  the  word 
shows  that  claim  before  public  authority  is  intended,  and 
therefore  he  cannot  be  seized  and  removed,  as  he  might,  in  the 
State  from  which  he  escaped,  have  been  carried  from  one 
county  to  another.* 

A  bond  status  in  the  place  of  domicil  may  consist  of  a 
variety  of  disabilities,  besides  being  obliged  as  a  legal  person 

have  a  right  t<i  8eiz«>  and  take  the  jiriiic'i[tal  in  a  sister  State,  provided  it 
does  not  interfere  with  the  interest©  of  tttlier  persons  who  have  arrested  such 
principal'*  lu  ('oojiiionw.  v.  Griffith,  2  Pick.  17,  where  the  question  wn«  of 
the  seizure  without  warrant,  hut  only  ff>r  t\w  i^urposf:  <^f  lirinep"^  the  fugitive 
before  a  ma^atrate,  the  connsel  for  clnimnnt  ari^icd  that  the  rektlon  of  %  slaire 
to  hifl  owner  nmy  be  conipaired  t/>  thiit  between  master  and  aijpretjtice,  parent 
and  child,  in  whkh  no  warrant  \n  neceBsary.  Thia  was  assuming  tlmt  the  r^la* 
tioo  wafl  the  aamo  under  the  proiriaioii  an  it  haA  been  in  the  Stftt«  from  which  the 
escape  was  made. 

*  In  an  mrticle  by  Conway  Rohinaon,  Ew].,  of  Rirhmond.  Ya,,  in  thf  Soutliern  IJt- 
erary  Mesaenger,  »fan.  7,  1840,  vol,  VI„  p.  1CK)»  and  alao  in  Vol.  2fi  Am.  Juri-^t,  it  is 
maintaiDed  thnt,  "Tlie  o^viH-r'e  prf.pvrty  being  thu^  seturi'd  and  proterttd  by  the 
ConHtitution,  he  has  the  dame  rijyflit  to  take  poaseaRion  of  hiH  slave  whMi  he  finds 
him  in  the  State  to  which  he  escapes,  that  be  would  have  in  the  State  fjrom  which  he 
escaped.  As,  upon  an  escape  from  one  coniit^^  into  another,  of  the  siimo  State*, 
the  owner  may  take  possesaion  of  hiA  fllave  in  the  latter  couutv  without  any 
wfciTiuit  or  process  whatever,  «a»  npon  an  escape  from  one  State  into  anuther  of 
thia  Union  the  owner  tnay,  in  like  manner,  under  the  C-onstitution  which  governs  the 
Union,  take  posaeesion  of  his  alave  without  any  warrant  or  proeesfl."  This  oesay 
was  the  only  jurktical  QBs&.y  on  the  subject,  and  was  well  known  to  &U  couversaot 
with  this  branch  of  jnriaprudence,  at  the  date  of  Prigg'a  case,  1842,  and  may  have 
influenced  opinious  on  that  occoaion, 
VOL,  iL — 37 
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to  reader  scrrice  or  labor  on  daim  being  made  before  poblic 
authority.  The  fugitive  from  labor  mar  be  either  a  ehmttel  or 
a  legal  person  by  the  law»  of  the  State  in  which  he  haa  been 
held  in  bondage.  The  provision  guards  only  his  obligstkm,  as 
a  legal  person,  to  respond,  an  daim,  against  the  discharging 
effect  which  follows  on  the  fact  of  his  escape  from  thmt  State. 
To  that  end  only  it  takes  up  and  gives  a  personal  extent  to 
the  law  of  that  State.  In  all  other  respects  he  is  dischmi^ed 
pro  tanto  from  the  effSects  of  that  law,  and  whether  he  will  be 
liable  to  any  other  obligation  of  his  former  condition  will  de- 
pend on  the  private  international  law  of  the  fomnn,  that  law 
which  in  its  authority  is  identified  with  the  local  law  of  the 
State. 

S  817.  Having  said,  on  page  613  of  the  report,  that,  "  nnder 
and  in  virtue  of  the  Constitution,  the  owner  of  a  slave  is  clothed 
with  entire  authority,  in  every  State  in  the  Union,  to  seize  and 
recapture  liis  slave  whenever  he  can  do  it  withont  any  breach 
of  the  peace  or  any  illegal  violence,"  Judge  Story  adds : — 
^^  In  tliis  sense  and  to  this  extent  this  clause  of  the  Constitution 
may  properly  be  said  to  execute  itself." 

Positive  law  is  always,  of  necessity,  producing  between 
tlie  i)erBon8  ui)on  wliom  it  operates,  relations  in  respect  to  per- 
sons and  in  respect  to  things.    In  this  respect  it  may  be  said 
to  bo  always  executing  itself.     But  rights  and  duties  are  man- 
ifctsted  in  some  action,  and,  so  far  as  they  involve  the  action  of 
some  1  private  person,  the  law  may  be  said  to  be   unexecuted 
until  that  action  has  been  performed.     Whenever  the  action 
is  ])orf()rmcd,  by  the  person  to  whom   it  is  permitted   or  of 
whom    it   is   required,   without  the  intervention  of  remedial 
j)roe(*HH  of  law  api)lied  by  public  authority,  the  law  giving 
the  right  or  requiring  the   duty  may.  still  more  appropri- 
ately bo  said  to  execute  itself.     But  whether  the  action  may 
HO  1)0  performed,   without  such  intervention,  depends  firstly 
-  -upon  th(^  nature  of  the  object  of  the  action,'  whether  a  per- 
son or  a  thing  ;  and,  secondly — if  the  object  is  a  person,  upon 
tho  rights  which  may  be  attributed  to  (the  capacity  of)  that 
porson  ;  and,  if  a  thing,  upon  the  rights  which  may  be  attrib- 
to  other  persons  (other  than  the  actor)  in  respect  to  it. 

>  Antt,  §  21. 
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Under  the  fourth  construction,  the  provision  operates  as 
positive  law,  establishes  a  relation  between  private  persons,  and, 
to  that  extent,  executes  itself.  If  the  provision  declared  that 
the  escaped  slave  should,  in  the  State  in  which  he  is  found,  be 
regarded  as  a  chattel  or  thing,  which  can  only  be  the  object 
of  the  rights  of  legal  persons,  the  necessary  consequence  might 
be  that  he  could  be  seized  and  carried  away  by  the  claimant, 
unless  rights  of  other  persons  in  respect  to  the  same  chattel 
should  exist  to  delay  possession.  If  the  provision  declared  that 
the  fugitive  bondman,  as  legal  person,  should,  in  the  State  in 
which  he  is  found,  be  in  the  same  relation  towards  the  owner 
as  before  in  the  State  from  which  he  fled,  the  same  absolute 
right  of  possession  would  be  vested  in  the  owner  which  he  had 
in  the  State  of  domicil,  and,  the  slave  not  deriving  any  right 
from  the  local  law  of  the  State  in  which  he  is  found,  the  mas- 
ter might  seize  him  and  acquire  legal  possession.  The  con- 
tinued possession  could  be  contested  only  as  the  parent's, 
master's,  or  manucaptor's  custody,  of  a  minor  child,  an  appren- 
tice, or  the  bail,  might  be  under  the  local  law ;  and  in  such 
case  the  provision  might  properly  be  said  to  execute  itself; 
the  action  involved  in  the  right  of  the  master,  as  recognized 
by  the  provision,  being  then  lawfully  performed  without  inter- 
vention of  remedial  coercion  by  public  autliority. 

But  the  provision  does  not  know  the  fugitive  as  a  chattel, 
and  the  law  of  the  State  in  which  he  is  found  may  attribute 
to  him  any  right  whatever,  subject  only  to  claim  to  be  made 
by  the  master  for  his  person  to  fulfill  hrs  debt  of  service  or 
labor,  the  just  extent  of  which  disability  has  been  considered. 
Therefore,  in  a  State  wherein,  but  for  this  provision,  he  would 
have  been  "  discharged  from  such  service  or  l^bor,"  the  es- 
caped slave  is  a  legal  person,  and  has  a  right  to  personal  lib- 
erty given  him  by  the  local  law,  which  he  does  not  lose  until 
such  claim  has  been  made.  Whether,  under  the  provision, 
he  may  be  arrested  without  warrant  for  the  purpose  of  being 
taken  before  public  authority  to  answer  to  the  claim,  is  a  dif- 
ferent question ;  but,  in  such  a  State,  the  local  bill  of  rights 
extends  to  him  as  well  as  another,  at  least  so  far  as  to  make 
his  seizure  and  removal  by  the  owner  illegal.    It  cannot  be 
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done,  in  snch  a  State,  ^^  without  any  breach  of  the  peace  or  ille- 
gal violence,"  because  the  law  of  the  State  declares  it  to  be 
illegal  violence  and  a  breach  of  the  peace,  and  ther^n  the 
provision  does  not  restrict  the  local  law.' 

§  818.  As  has  already  been  noticed,'  the  Supreme  Court, 
in  Kentucky  v.  Dennison,  cannot  be  supposed  to  base  the  leg- 
islation of  Congress  respecting  fugitives  from  justice  on  the 
theory  of  carrying  into  execution  the  judicial  power  of  the 
United  States  in  a  *^  case  "  arising  under  the  provision  in  the 
Constitution  for  the  delivery  of  snch  persons  on  demand. 
Indeed,  the  portion  of  the  Opinion  delivered  by  the  Chief 
Justice,  which  vindicates  the  legislation  of  1793  on  that 
subject,  does  not  correspond  with  any  justification  previoosly 
advanced  for  the  action  of  Congress  in  reference  either 
to  this  provision  or  that  relating  to  fugitives  from  labor. 
Judge  Taney  there  speaks  of  the  legislation  of  17d3  in  respect 
to  fugitives  from  justice  as  founded  on  the  power  speciallT 
granted  in  the  first  section  of  the  Fourth  Article ;  holding  that 
Congress  had  thereby  (in  the  language  of  that  section) /nv- 
scribed  the  manner  in  which  a  judicial  proceeding  of  the 
State  from  which  the  fugitive  from  justice  had  escaped,  to 
which  fuU  faith  and  credit  was  to  be  given  in  the  State  into 
which  he  had  fled,  should  be  proved  in  the  latter,  and  the  efect 
thereof.  Indeed  the  Chief  Justice  says  that  "  without  doubt,'' 
this  provision  respecting  fugitives  from  justice  "which  re- 
quires official  communications  between  States  and  the  authen- 
tication of  official  documents,  was  in  the  minds  of  the  framers 
of  the  Constitution,  and  liad  its  influence  in  inducing  them  to 
give  this  power  [the  power  conferred  by  the  1st  sec.  of  the 
4th  Art.]  to  Congress.'' * 

This  theory  for  the  legislation  of  Congress  corresponds 
better  with  the  fourth  than  with  any  other  of  the  constructions 
of  these  provisions  which  have  been  indicated,  inasmuch  as  the 

*  Under  this  view  of  the  nature  of  the  master's  right  under  the  provision.  It  if 
not  necessary  to  Inquire  whether  such  seizure  and  removal  will  not  be  contmrto 
those  amendments  of  the  Constitution  of  the  U.  S.  which  are  in  the  natore  of  i 
bill  of  rights.  The  effect  of  those  amendments,  as  limiting  all  that  may  be  done 
under  color  of  the  authority  of  the  U.  S.  for  carrying  the  provision  into  eflwt. 
will  be  considered  in  another  place. 

•  Ante,  p.  484,  note.  «  Ante,  p.  480. 
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judicial  power  of  the  State,  from  whose  justice  the  person 
charged  has  fled,  is  supposed  to  operate  before  the  power  of 
Congress  can  be  brought  into  action.  If  it  does  so  operate  it 
must  be  in  applying  some  law.  If  the  law  applied  is  only  the 
law  of  the  State  in  which  the  crime  was  committed,  and  if 
the  judicial  proceeding  of  that  State,  being  proved,  and  having 
taken  effect,  or  having  received  full  faith  and  credit  under  the 
first  section  of  the  fourth  Article,  is  sufficient  for  the  purpose 
of  delivering  up  the  fugitive  from  justice,— of  what  use,  it 
may  be  asked,  is  the  provision  for  that  delivery  in  the  second 
section?  It  would  seem  that  the  law  applied  could  be  no 
other  than  a  law  of  national  authority  and  extent,  contained 
in  the  provision  itself,  acting  on  the  fugitive  as  its  subject, 
conformably  with  the  fourth  construction.  But  though  the 
State  courts  may  apply  such  a  law  in  the  exercise  of  the  con- 
current judicial  power  of  the  State,  it  is  evident  that  this 
power  can  itself  extend  only  to  persons  within  the  jurisdiction 
of  the  State.  Besides,  the  return  of  a  criminal  to  the  State 
from  which  he  had  fled  could  have  been  required  only  by  a 
law  of  national  authority  and  extent :  it  was  not  within  the 
"  original "  powers  of  the  demanding  State  "  previous  to  the 
Constitution,"  and  therefore  it  is  not,  according  to  the  greater 
number  of  authorities,  within  the  concurrent  judicial  power  of 
that  State.* 

§  819.  Under  this  view  of  the  legislative  power  of  Cftngress 
in  reference  to  this  matter,  an  effect  is  attributed  to  this  provi- 
sion very  similar  to  that  which,  in  asserting  the  right  to  seize 
and  remove  a  fugitive  slave,  is  attributed  to  the  other  provision. 
As,  in  that  instance,  the  law  of  personal  condition  of  the  State 
from  which  the  fugitive  from  service  escaped  is  supposed  to 
operate  in  another  State,  so,  here,  the  criminal  law  of  the  State 
from  which  the  person  charged  fled  is  supposed  to  operate  in 
another  State,  so  that  while  it  is  judicially  administered  in  the 
former  State  it  may  be  ministerially  executed  in  the  latter. 
It  would  be  perfectly  consistent  with  this  view  if  some  other 
person,  whether  an  officer  sent  by  the  Executive  of  the  ^- 
mandant  State,  or  some  United  States  Commissioner,  or  a 

»  Ante,  Vol  I.,  p.  492. 
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United  States  MarsliaL  shonld  be  indicated  by  Congre^  as  the 
person  to  make  the  deliveiy  :  for«  as  the  provision  does  not  in- 
dicate the  person  who  shall  make  the  deliTcrr,  it  would  appear. 
notwithstanding  the  ar^ment  of  the  Chief  Justice  that  tike 
Governor  is  the  person  contemplated,'  that  any  person  wbo 
might  be  empowered  to  execate  any  otiier  provision  of  the 
national  law  might  be  enabled  to  enforce  this. 

§  820.  Bat  if  this  consequence  is  not  involved  in  Jndge 
Taney's  justification  of  the  legislation  of  Congress,  it  would 
still  seem  that,  under  that  view,  legal  operation  or  effeet, 
altogether  beyond  any  effect  as  evidence^  had  been  given  in  a 
State  to  a  judicial  proceeding  of  another  State ;  and  whether 
this  can  be  done  is,  at  the  least,  a  matter  of  much  donbt,*  and 
besides,  since  the  person  affected  by.  the  judicial  proceeding 
was  beyond  the  jurisdiction  of  the  State  in  which  it  was  ren- 
dered, it  would  appear  that  it  could  not,  under  the  decisions, 
have  "  effect,"  even  as  evidence,  in  other  States.* 

§  821.  If  either  of  these  provisions  is  to  receive  the  fourth 
construction  it  would  appear  that,  in  being  part  of  the  supreme 
law  of  the  land,  it  binds  all  persons,  private  as  well  as  public, 
and  that  the  riglits  and  obligations  created  by  it  might  be 
maintained  and  enforced  by  the  instrumentality  of  any  whose 
oflice  it  may  be,  in  any  jurisdiction  within  the  United  States, 
to  apply  that  law. 

Th^  judicial  power  of  the  United  States  extends  to  all 
cases  arising  under  the  Constitution.  Tlie  question  occurs 
whether,  independently  of  any  statute  on  the  subject,  the 
demand  of  a  State  for  the  delivery  of  a  fugitive  from  justice,  or 
the  claim  of  a  private  owner  for  the  delivery  of  a  fugitive 
bondman,  constitutes  a  case  within  the  judicial  power  of  the 
United  States  and  within  the  concurrent  judicial  power  of  the 
several  States  ? 

Tlie  question — of  the  exercise  of  judicial  power — which  is 
here  considered,  is  not  whether  the  statutes  which  Congress 
should  pass,  in  the  exercise  of  an  express  or  implied  power  to 
cafry  these  provisions  into  effect,  would  not  be  a  law,  applica- 

'  On  which  argnment  Bee  ante,  p.  549,  note. 

•  See  ante,  pp.  267-260.  *  Ante,  p.  246. 
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ble  by  the  judicial  power  of  the  United  States  and  the  concur- 
rent judicial  power  of  the  States.  It  is,  whether  these  provi- 
sions operate  as  private  law  on  the  fugitive  from  justice  or 
from  labor,  and,  irrespectively  of  le^slation,  may  be  enforced 
by  the  judicial  power  of  the  United  States  or  of  the  several 
States ;  and,  if  they  may  be  so  enforced,  whether  there  are  any 
constitutional  restrictions  on  the  manner  in  which  such  power 
may  be  applied  ? 

§  822.  And  first,  as  to  a  demand  for  the  delivery  of  a  fugi- 
tive from  justice. 

If  by  Act  of  Congress  the  power  to  deliver  up  a  fugitive 
from  justice,  on  demand,  has  been  vested  in  persons  who  can- 
not under  the  Constitution  of  the  United  States  hold  the  judi- 
cial power  of  the  United  States,  and  who  cannot  under  the 
Constitution  of  a  State  hold  the  judicial  power  of  the  State, 
such  Act  of  Congress  and  the  adjudged  cases  which  support  it 
may  be  authorities  to  show  that  a  case  within  the  judicial 
power  does  not  arise  on  such  demand.  This  class  of  authority 
will  be  presented  in  the  next  chapter,  where  the  constitution- 
ality of  the  Act  of  Congress  of  1798,  in  view  of  the  investiture 
of  the  judicial  power  of  the  United  States,  is  examined. 

The  opinion  of  Kent,  which  has  been  given  among  the 
authorities  on  the  construction  of  this  provision,*  seems  to  sup- 
port the  view  that  the  demand  and  delivery  of  a  fugitive  from 
justice  would  be  within  the  judicial  power.  But  it  is  doubtful 
whether  that  author  intended  to  say  that  such  would  be  the 
case  under  the  Constitution  alone,  independently  of  legislation, 
or  only  that  by  and  under  such  legislation  it  could  be*  made 
a  proper  subject  for  the  action  of  the  judiciary. 

Other  juristical  authority,  taking  the  same  view,  may  be 
found  in  the  opinion  of  those  members  of  Congress  who  may 
have  supported  the  bill  on  this  subject  which  was  rejected  in 
the  House  of  Eepresentatives,  March  1, 1861.' 

But  if  any  authorities  support  the  doctrine  that  a  case 
within  the  judicial  power  arises  under  the  provision  itself 
when  a  claim  can  be  made  for  the  delivery  of  a  fugitive  froip 

'  AfUt,  §  783.  Mn<««  p.  426,  note. 
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labor,  they  also»  to  some  extent,  gupport  the  same  tlieory  in 
respect  to  fugitives  from  ju&tice  ;  at  least  so  far  as  they  declare 
that  operation  of  the  two  provifeioiis  is  in  all  reiripe^U  poralleL 

I  S23.  UDder  any  construction  of  this  provision,  the  right 
created  is  a  right  of  the  State  from  which  the  person  chafy«4 
had  fled  ;  it  can  hardly  be  said  to  be  the  right  of  "the  execjb 
tive  authority  ■'  designated  as  the  proper  person  to  make  tb«^ 
demand.  If  the  pruvisiuii  sliould  receive  the  second  eonstmc' 
tion,  and  be  taken  to  aet  on  the  State  into  which  the  fugitive 
from  justice  had  escaped,  creating  a  duty  for  such  State  comeW 
ative  to  the  right  of  the  State  iVom  which  lie  fled,  the  refusd 
of  the  former  to  perform  its  duty  might  give  rise  to  a  coutn>- 
vor&y  between  the  two  Statesj  to  which  the  judicial  power  of 
the  United  States  should  extend  by  the  express  terms  of  Art. 
III.,  sec.  2.  But  on  the  demand  alone,  a  controversy  could 
hardly  be  said  to  arise  between  the  supposed  States. 

But  under  the  fom-th  construction  the  obligation  coi 
to  the  right  is  due  by  the  fugitive  himself.  The  "  case" 
arises  under  the  Constitution,  and  which  is  within  the  judiciai 
power,  is,  if  it  be  such,  a  case,  between  the  demandant  fiute, 
or  demandant  E.xccutive,  and  tlie  person  charged.  The  judi- 
cial power  would  nut,  under  this  view,  determine  tlierightj 
and  obligations  of  the  State  in  which  the  person  charged  \k 
found,  but  the  rights  and  obligations  of  that  person — a  privacy 
individuaL  In  this  view,  therefore,  tiiere  is  nothing  iu  lie 
eleventh  Amendment  to  remove  the  supposed  case  from  the 
extent  of  the  judicial  power  of  the  United  States. 

§  824.  A  coustruitiou  of  this  constitutional  proviaiou  by 
the  analogous  article  in  the  compact  of  the  New  England  col- 
onies of  1648,  if  allowable,  may  aflbrd  an  argument  in  furor 

Ey  that  article,  the  demand  for  i 
was  to  be  made  upon  *'  the  magistnite  or 
Bome  of  them,  where  for  the  present  tlie  said  prisoner  abidetV 
who  was  to  oi*dcr  tlie  delivery/  But  the  word  "  magistrate'* 
at  that  period  appears  to  liave  been  used  indiflferently  foriil 
public  functionaries,  and  the  judicial  and  executive  fttnctioDt 
were  not  so  distinctly  separated  as  in  later  times. 


of  the  view  here  suggested, 
fugitive  criminal 


i 

I 


*  S«e  anit,  YoL  U  p*  260,  aote  [c]. 
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§  825.  Secondly,  as  to  a  claim  for  the  delivery  of  a  fugitive 
from  labor. 

If,  by  any  legislation  of  Congress,  the  power  to  carry  out 
the  object  of  the  other  provision,  by  delivering  np  a  fugitive 
from  labor  on  claim,  has  been  conferred  on  persons  who  cannot 
under  the  Constitution  be  invested  with  the  judicial  power  of 
the  United  States,  such  legislation,  and  the  adjudged  cases 
which  support  it,  are  authorities  to  show  that  such  delivery 
on  claim  does  not  properly  belong  to  the  judicial  power.  This 
class  of  authorities  will  be  presented  in  another  chapter  when 
the  constitutionality  of  the  laws  of  Congress  on  this  subject  is 
examined.^ 

§  826.  With  the  exception  of  the  dictum  of  Chancellor 
Walworth,  in  Jack  v.  Martin,'  there  is  probably  no  judicial 
opinion  which  can  be  cited  in  support  of  the  doctrine  that  the 
claim  of  a  master  under  this  provision  may  be  enforced,  and  a 
delivery  made  to  him  by  the  ordinary  courts  of  the  United 
States  and  of  the  several  States,  independently  of  any  legisla- 
tion. Tlie  doctrine  seems,  however,  to  be  necessarily  involved 
in  maintaining  the  power  of  Congress  to  legislate  as  power  to 
carry  into  effect  the  power  of  the  judicial  department  of  the 
United  States.  The  authorities  supporting  that  basis  of  legis- 
lation will  be  noticed  iif  the  latter  part  of  this  chapter.' 

§  827.  The  exercise  of  judicial  power  by  a  State  court  is 
determined  either  by  antecedent  judicial  usage  or  by  the  State 
legislation.  Tlie  exercise  of  the  judicial  power  of  the  United 
States  is  distinguishable  according  to  the  nature  of  the  rights 
and  obligations  which  are  the  subject-matter  of  the  judgment ; 
that  is,  as  the  power  is  applied  in  cases  at  common  law  or  in 
cases  not  at  common  law.  On  the  exercise  of  the  powers  of 
t]ie  national  Government,  in  reference  to  the  first  of  these 
classes  of  cases,  there  are  special  limitations  in  the  Constitu- 
tion and  the  Amendments.  Subject  to  these,  the  exercise  of 
the  judicial  power  of  the  United  States  by  the  Circuit  and  Dis- 
trict courts,  is  regulated  by  adopting,  under  the  legislation  of 
Congress,  the  English  common  law  of  remedy  as  it  may  have 

^  Seepoat,  in  Ch.  XXIX.    Compare  amte,  §  822. 

'  14  Wendell,  62X  and  anU  p.  451,  note.  *  See  poMi,  g  882. 
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prevailed  at  the  date  of  snch  legislation  in  the  States  in  wludi 
.  those  courts  may  exerci&e  jurisdiction.*    In  causes  of  eqnitr,  J 
and  of  admiralty  and  man  time  jurisdiction,  the   forms  and  1 
modes  of  proceedinjE?  adopted  under  the  same  anthoritr  a« 
^  according  to  the  course  of  the  civil  law ;  that  ie  16  ©ay,  '*the 
I  principles  and  usages  which  belong  to  courts  of  equity  and 
courts  of  admiralty  respectively  as  contradistingnished  Iroin 
'  courts  of  common  law,"  are  adopted  as  a  law  of  remedy/  sub* 
ject  to  various  modifications  expressed  in  the  laws  of  Congress 
establishing  those  courts,  and  to  the  powers  conferred  on  them 
to  regulate  their  own  proceedings.* 

The  practice  of  the  Supreme  Court,  in  the  exercise  of  its 
very  limited  original  jurisdiction,  is  directed  by  rules  which  it 
has  full  power  to  establiBh  for  itself,  subject  only  to  a  few  very 
general  provisions  in  the  judiciary  acts.*  All  these  courts  are 
empowered  "  to  issue  writs  of  scire  facias,  habeas  corpus,  and 
all  other  writs  not  specially  provided  by  statute,  which  may^ 
be  necessary  for  the  exercise  of  their  resj^ective  jurisdietioDS,  j 
and  agreeable  to  the  principles  and  usages  of  law."  *  i 

If  the  subject-matters  of  the  rules  contained  in  tbesa 
provisions  in  t!ic  fourth  Article  constitute  cases  ut  common 
law,  there  are  certain  constitutional  restrictions  which  apply 
to  the  exercise  of  the  judicial  function  by  the  national  author- 
ity. If  they  do  not  constituto  cases  of  that  denomination,  i 
til  ere  are  other  restrictions  which  apply  generally  to  the  ex- 
ercise of  any  authority  conferred  by  the  Constitution  of  tlie 
United  States,  whicli  therefore  must  modify  tlie  judicial  action 
of  the  national  courts  in  these  cases.  i 

*  Acts  Sep.  24,  11H9,  g  34,  I.  StAl  U.  8.  73;  Mw.  2,  1793,  §  7,  ib,   535-  Stn.  1 
2t>,    17W9;  §2.  IK  9H;    Mny   19.    1828,  g  1.     IV.  Stat   U.S.   278.      Woyuiiui  r. 
Southard,   iO  Wheaton,  I;  Robinton  v.  Campbell,  8  ib.  912,  222;     I  PcteW*  C  a 
Vi.  L     On  tbn  cxf-eptitmal  jiuhition  of  Loiiigmnn,  iri  which  the  remedtal  formft  of 
the  civil  Ifiw  had    eicluaively  preyailed.  geo  Act  May  20,  ISSi,  IV.    St.   U.  S^  J 
62;  a  IVtttrs'.  438,  440.  "  '  I 

*  Act  May  8;  ni»2,  g  2,  I.  St.  U.  8.  276 ;  the  iiutlioritica  last  cifced ;  Manro  v,  I 
Akneldii.  loWheaton,  473J.  1 

*  The  aame  ttothoritiea ;  Act  S«p.  29,  1789,  §  17;  M«r,  8,  1798,  §  1  ;  t  St 
tJ.  8.  S35.  I 

*  Ax:ts  of  Sop.  24  flud  29,  1789.     Bee  Concklinfir'a  Treatise,  Sd  ed.  SOO.  j 

*  Act  of  Sep,  24,  1789,  g  14.  It  Beema  that,  m  nifltters  of  habeas  corpus  in  the 
United  States  cciirtfl,  the  1j*w  fftUctwed  l«  t!i«  common  law  priMztice  of  KcigUnd,  aa 
it  stood  at  the  thue  of  the  adoption  of  the  Constitution.  ISiCpari^  Watklas,  S 
Peiera,  201 ;  Mx  p^rit  Randolph,  2  Brock.  C.  C.  476. 
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The  jodicial  and  juristical  opinions  on  the  force  of  ench 
constitutional  restrictions  to  limit  the  aiition  of  the  national 
Government  in  carrying  tbesti  provisioos  into  eflect,liave  heen 
expressed  only  in  cases  arising  under  the  Acts  of  Gongregs 
directed  to  that  end.  Tliese  opinions  will  be  presented  in  the 
succeeding  chapters.  In  no  instance,  prol>ahly,  has  a  demand 
for  a  fugitive  from  justice  or  a  claim  for  a  fugitive  from  labor 
been  brought  before  a  judicial  tribunal,  except  in  proceedings 
instituted  under  tlie  Acts  of  Congress  or  some  State  law. 

§  828.  If  the  judicial  power  of  the  several  States  may  be 
concurrently  exercised  in  applying  tlie  law  contained  in  these 
pmvisions,  it  would  seem  that  it  must  be  applied  consistently 
with  whatever  guarantees  private  persons  may  claim  unclcr 
law  proceeding  from  the  same  source ;  i.  e.,  guarantees  con- 
tained in  the  national  Constitution.*  But,  in  other  respects, 
the  exercise  of  State  judicial  power  must  depend  altogether 
upon  the  State  constitution.  There  is  nothing  in  the  Consti- 
tution of  the  United  States  to  determine  the  exercise  of  State 
judicial  power,  except  the  general  provision  in  the  sixth  Ar- 
ticle, that  **  This  Constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,  and  alP 
treaties  made  or  which  shall  be  made  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land,  and 
the  judges  in  every  State  shall  be  bound  thereby,  anything  in 
the  constitution  or  laws  of  any  State  to  the  contrary  notwitli* 
standing." 

The  delivery  of  fugitives  from  justice  and  from  service 
was  evidently,  originally,  within  the  jnridicfd  power  of  the 
several  States.  It  would  appearj  tlierdurCj  that  eases  arising 
under  these  clauses,  according  to  the  fourth  construction, 
woidd  fall  within  the  concurrent  judicial  power  of  the  States, 
and  that  they  will  be  within  the  cognizance  of  any  State  court 
having  ordinary  or  common-law  jurisdiction,'  and  by  State 
legislation  may  be  placed  within  the  cogimance  of  courts  of 


'  But  if  ji  Uw  in  reference  to  tHe  tarao  subject^mftttor  may  proceed  from  the 
'•reaervcd  powers'*  of  the  Stuie^  in  the  exercise  of  concurrent  jaridical  or  le^^iela- 
tive  |>awer»  such  law  could  be  ftfiplied  by  the  judkiAl  powor  of  the  bteXe,  subject 
only  to  (guarantees  m  the  Stale  cunatitutiou  oi'  bill  of  rIghU. 

*  AnU,  g  406. 
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speeial  or  limited  jarwdietkiii*    Siace  tlie  kw  to  be  : 
Um  Mtpposed  emm  m  indoiiBi  Isw  in  its  mwtfi»mitjj  it  ift 
Mrjr^to  admii  tluil  Ibe  afipiintioii  of  it  msj  by 
ooofiiied  to  the  luitioiuil  jndidarj,  ind  thmU  whUis  it  is  ( 
rentlf  admiiiiilered,  tbe  supreme  nfttaonal  jadicttore  wiU  J 
the  same  duties  and  powers  in  reTerence  to  its  appfiestioB  ] 
State  coQrtd  which  it  has  in  the  application  of  ainr  otiier 
foond  in  tbe  ConMitntion  and  opiating  as  ptir^ate  Imv.^ 

§  829.  On  general  or  oommoik-law  principles  it  would  i 
that  State  conrta  of  ordinary  or  general  jorisdictioii  hfti 
power  to  frame  and  ifi^ne  writa  suited  to  bring  up  the  ; 
fugitive  from  justice  or  from  labor  to  answer  the 
claim/  Tbe  writ  of  habeas  corpna,  as  ordinarilT 
may  be  called  *^  that  legal  proeeai  whieb  is  emplojed  for 
summary  vindication  of  the  right  of  peraonalliber^  wh« 
gaily  restrained.^' '  As  ^eh  it  wonld  be  unsiutable  for  tbe] 
poses  of  a  demandant  or  claimant  nnder  either  of  the 
tional  provisions,  since  there  wonld  not,  in  either  ease,  be  3 
tliird  party  eiipposed  to  be  nnJQStlj  detaining  tbe  fu 
against  whom  it  could  be  directed.  It  is  indeed  tbe  bal 
eorpas  cum  emua^  ad  mtiyieiendum  ei  reeipUndumk,  the  wril^ 
right,  the  great  English  guarantee  of  personal  freedom,  wl 
in  the  Ck»nstitu  tion  and  in  bills  of  rights,  is  partiealarlj  referred 
to  as  the  writ  of  habeas  corpus.  But  the  term  is  geaerio  for  a 
variety  of  writs  known  to  English  law/  Other  writs  of  the 
same  class,  as  haieas  cdrpus  CLd  respon^Ufidum^  adjfm 
€i  recipiendum^  ad  acLtisfaciendtim^  might  be  emplori 
these  instances/    Or  perhaps  the  writ  de  nMivo  hatkendo^^ 

» dmU,  g  45d.  Jack  ».  MMiin,  14  Wend.  S27,  Walworth,  di. :— "  The  ! 
Oottit  o^the  Uaited  SUI«s  \fi  poieetsed  of  ample  powers  to  correct  aut  e 
dsoMoB  whidi  ]D%ht  be  made  Sa  the  SUte  coorta  agabut  the  riglii  of 
maater," 

•  It  ii  ppoTlded  in  R,  S.  of  5ew  TorK  P.  HI.,  e,  3.  t.  2,  art  1,  §  1  ^  a«  1 
S  R.  L.  of  1613.  p.  Ii7,  tliat  coorta  of  record  ahaU  hara  power  "to  de 
jjiake  tiucb  new  wrtta  and  forms  of  proceeding  as  maj  be  aeouany  to  < 
efEect  tlia  powers  and  joriadiolloii  posaeaaed  b j  them,'* 

*  RoUin  C.  Ilard'a  Habeas  Corptia*  143.  *  Tb.  144. 
•The  law  of  Kew  York,  of  \H^(anU,  p,  57),  provided  for  laaniM  |b  || 

«iiMa  a  writ  of  KahtoM  rorpm,  without  other  qescriptive  worda.     Acccnrwng  ki  1 
ndmitet  of  a  trial  of  an  owner  for  attempting  foreibty  to  abduct  hm  dare  & 
England,  in  King's  Beuch,  Feb.  20,  1771,  which  are  giTcn  In  Hosr«*s  Life  < 
Gnuirille  bhaq>,  4 to.  p,  59,  Lord    Mansfield   aaid: — '*  I  hare 
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tlie  adverse  writ  de  propi^etate  probanda^  might  be  revived  for 

the  purpose  of  enforcing  the  claim  for  a  fugitive  from  labor/ 
If  the  master  may  seize  the  slave  for  the  purpose  of  remi> 
val,  as  decided  in  Prigg's  case,  then,  as  a  means  of  trying  the 
question  of  ovrnership,  a  haheas  corpus  cum  causa  or  a  writ  of 
personal  replevin  may  be  sued  out  on  behalf  of  the  person 
Beizcd,  Butj  according  to  tlie  view  of  the  provision  which  is 
herein  taken,  the  right  to  seize  the  fugitive  is  given  only,  if  at 
all,  to  enable  the  claimant  to  bring  him  before  a  court  which 

wHU  of  1iabea«  corpus  upon  nfUdiivita  of  mastprs  fop  their  negroes.  Two  or  three, 
I  believe,  on  affidavits  of  masteFt  deducirija:  saJo  nnft  property  of  their  nogroei, 
iijwn  b«]n|^  preet,  1  hme  ^ranted  halwHs  Corpna  to  delivirr  them  it)  tht?ir  nmaters  ; 
hilt  whether  th<*y  hnve  thia  kuid  of  property  or  not  in  England,  has  never  heeo 
polernnlj  dett^rmined'* 

'  Fwr  the  nrttiire  of  the  proeeediiip  on  tlicee  writs,  see  Fits£htirbprt.'B  ^aL  BreT.  fo. 
77,  87 ;  Co.  Litt.  fo,  124.  Mr,  Sumner,  in  a  epeeeh  in  the  Senate  of  the  U.  8.  cm 
hiH  motion  to  repeal  the  fugitive-sUye  bill,  Aiig»  M^  18&2,  summed  up  part  of  his 
ar|L^Hmt:'iit  a  a  folio  wh: — 

*'  Briefly,  the  States  ore  prohibited  from  any  '  law  or  reflation  *  by  whieh  the 
fugitive  may  be  discharged,  and,  on  the  establishment  of  tbe  clairo  tohin  service, 
lie  la  t«be  delivered  up.  But  the  mn^<*  by  which  the  ebiim  ia  to  be  dttt'nnm€d 
i«  not  Bpcoified^  All  this  ta  obvitmaly  within  the  control  of  each  Stat*.  It  may 
be  done  by  virtne  of  ejcpresa  Wislation.  in  which  went  any  legialatur<>,  juhlly 
tarefnl  of  person al  libt'rty,  would  aarronnd  the  fugitive  with  every  shield  of  the 
law  and  congtitution. 

*'  But  eueh  legif?lution  may  not  be  necessflry.  The  whole  proceeding,  without 
any  expreaa  legifllntion,  miiy  be  left  to  the  nncient  and  authentic  fnrmn  of  the  com- 
mon law,  fauiUiar  to  the  frainers  of  the  ConstitutJon,  and  ample  for  the  ocenaion. 
If  the  fugitive  be  eieized  without  process,  he  will  be  entitled  at  oikg  to  his  writ  rh 
hmninr^  repleqianth,  while  the  master,  rei<orting  to  process,  may  find  his  remedy 
iu  the  writ  ei-  tiativa  hafaitdo — each  writ  requiring  trial  by  jury* 

*'  If,  from  ij^nnrance  or  laclc  of  empl^^Ym*'nt,  tlit-pe  pro<'efcPes  lijive  Rlumhered  in 
our  country,  still  they  belong  U»  the  gren't  arsinal  of  the  common  law,  and  continue, 
like  other  ancient  writs,  tmtiptam  qlodivii}  in  vaf/htft,  reody  to  be  impluyed  at  the 
first  necessity.  They  belong  to  llie  pafvitTunrds*  of  the  eitiyen.  But,  ic  iiny  event, 
an4  in  either  altertmlive,  the  proeeedifigB  would  be  by  '  suit  at  common  law/  with 
triiil  by  jury*  inid  it  would  be  the  solemn  duty  of  tlie  court,  according  to  all  the 
forms  find  proper  delnys  of  the  common  law,  to  try  the  case  on  the  evidence; 
Btrictly  to  jippiy  all  the  protecting  rules  of  LTidence,  and  i?8pecially  to  require 
stringent  proof,  by  competent  witnep^ieF  under  CToas  exnuiination,  that  Ibe  jterpoti 
chiimed  wa^  held  to  sprviee ;  tbut  his  service  wan  due  to  the  claimant ;  tliat  he 
had  escaped  from  tJie  State  where  guth  aervice  wae  due ;  and  abo  proof  of  tit* 
Iawi  of  the  Stjitt'  under  which  he  was  held,  Still  further,  to  the  courts  of  ea*  h 
8tat«  must  belong  the  determination  of  the  que?tion,  to  what  claaaea  of  j^ersons, 
according  to  just  rolea  of  interpretation,  the  phrase  *  peraonn  held  to  service  or 
labor'  if*  strictly  applicable. 

**  Such  is  thia  much-debated  provision.  The  slave  States,  at  the  formation  of 
the  Constitution,  did  not  propose,  ivs  in  the  qobcb  of  naturalization  ami  bdukruptcy, 
to  empower  the  national  govei*nment  to  estiihlish  an  uniform  rtile  for  Xln-  reiidition 
of  fugitives  from  labor,  throughout  the  United  States ;  they  did  not  nak  the  na- 
tional government  to  ehargt*  it»*elf  in  any  way  i^ltb  this  service  ;  they  didnot  ven- 
tyre  to  offend  the  country,  ernd  particularly  the  Northern  States,  by  any  such 
assertion  of  a  hateful  right  They  were  content,  under  the  sanctions  of  compact, 
to  leave  it  to  the  public  seatuuent  of  the  States,    There,  I  inaiet,  it  shall  remain.'^ 
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may  decide  on  the  olaini.  It  has  been  aeea  that  there 
caaeain  which  an  arrest  or  seizure  bj  the  elaunftntr  for  the] 
poee  of  bringing  the  alleged  fugitive  beiore  a  conrt  or 
trate  for  the  purpose  of  making  a  claim  and  ppocuring  a  i 
tificate  under  the  Act  of  Congress  of  17£>3,  has  been  ji 
the  right  being  supposed  to  be  given  by  the  Conatitatioii 
self,  though  not  provided  for  in  the  statute.* 

§  830.  So  far  as  the  judicial  power  of  the  lTnite«l  States  ahotild 
be  applicable  in  casee  thus  arising  under  these  proTiaioi 
action  w^ould  have  equal  extent  throughout  the  United  SI 
and  would  be  adequate  to  the  iritcmational  extradition 
return  of  the  fugitive  in  any  sTipi»08ed  ease.  But  the  conct 
rent  judicial  power  of  the  State  in  which  a  fugitive  mit^ht  h 
found,  could  not,  even  in  administering  tlie  same  national  lawJ 
have  force  or  extent  beyond  the  several  jurisdiction  of  that  Stat€ 
At  lea^t,  it  would  depend  upon  the  **  effect  '^  given  to  "  actSi  ] 
ords,  and  judicial  proceedings "  of  one  State  in  every  othe 
State,  under  the  first  section  of  the  fourth  Article,  whether  the! 
judicial  tribunals  of  other  States  could  or  could  not  inqnij 
into  a  custody  claimed  under  the  exercise  of  the  State  jadieifi 
power  of  some  other  State,  in  one  of  these  cai&ee.  Still  the 
international  extradition  or  delivery  and  return  of  a  fngitivel 
to  the  State  from  which  he  had  escaped  might  be  fully  com* 
pleted  under  the  judicial  power  of  the  State,  when  the  States,] 
as  betw^een  w^hich  the  extradition  or  delivery  was  requiredJ 
should  happen  to  be  adjoining  States. 

§  831.  But  the  courts  vested  with  the  judicial  power  of  the 
United  States  constitute  a  department  of  the  Government,  and 
their  judicial  officers  arc  officers  of  tliat  Government,     It  would 
seem  that  if  any  laws  are  necessary  and  proper  for  carrying 
into  eftcct  the  powers  of  those  courts  in  reference  to  cases  j 
arising  under  tliese  clauseSj  that  Congress  has  a  power  of  legift-  \ 
lation  expressly  given,  by  the  last  clause  in  the  eighth  section  | 
of  the  first  Article,  which  gives  power  "to  make  all  laws' 
which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion ^    *  all  other  powers  vested  by  this  Constitution  in  the 

»  Hill  V.  Low,  4  Wftah.  C.  C.  S27.  ante,  p.  439 ;  Commonw.  i-.  finffith,  S  Pick. 
11,  anU,  p,  440;  Johnson  v.  Toinpkinj*,  1  Bnld  C,  C.  671,  ani«,  p.  443, 
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Goyemment  of  the  United  States,  or  ia  any  department  or 
officer  thereof.'* 

§  832*  Tliere  is  probaLly  no  authority,  strictly  judicial/ 
which  distinctly  refei^s  the  legialation  of  Congress  to  the  power 
to  carry  into  execution  the  powers  of  the  judicial  department 

^  The  kiigilag«  of  Chanrellor  Walworth  in  Jack  v.  Miirtm,  14  "Wen.,  526  (antf^ 
p.  4M,  note),  approAohos  very  neftrly  to  a  jn«tifieation  of  the  po^er  of  GfingreM 
on  thia  g:raiind,  Thou<^h  he  thoiight  that  the  law  of  1793  wiw  '*certflinly  not  a 
Ijiw  to  cuTTj  into  ftflfect  the  jiulkinl  piDwer  of  the  UnitLMl  States/'  he  lutimatpd 
that,  if  "  the  judicial  power  of  deulariiig  and  enforcinjOf  the  right*  eel^nrod  by  the 
<  'onHtitution  "  could  ni>t  be  othtTwiw  mado  elTetitujil  in  aecnrirm;  th«  rig;bta  urivt?a 
by  this  clause,  Ctjiigre^^s  mitrht  legislate.'  for  that  parpose.  atlr.  O'Conor  in  that 
GHP  mnintained  the  power  of  Congress  on  thii*  ground  ;  14  Wendell,  518: — **  Tho 
power  [i.  e.  of  legislation]  claimed  is  expressly  panted.  Tht*  Constitution  de- 
clares that  a  laves  escaping  from  aerriee  shall  be  delivered  np  'on  claim*  of  the 
party  to  whom  such  service  iimy  be  duij.  If  the  words  '  on  claim'  mean  a  lutTe 
tnfornial  demmid  in  pau^  th^u  there  h  an  end  of  the  question,  for  we  uet  under  the 
Oouatitution  itself,  and  all  tcgi^^lntion  on  thv  »nV>jitct  by  CrongreM  or  tho  States  U 
repugnant  to  our  rights  secured  by  th*f  Constitution,  and  therefore  void  ;  but  if, 
as  every  lawyer  must  admit,  they  ctmteniplati',  a?  n  prerequisite  to  the  nVht  of 
removal  J  a  judicial  proceeding  by  wliieh  the  claim  shall  be  tried  and  acl|ndged  to 
b«  valid,  a  subject  i a  prest^nted  which  falls  withiu  Ihtt  Umtta  of  judicial  power. 
Art.  8,  §  2,  declares  that  the  jndldal  power  of  the  United  States  extends  to  all 
caaea  in  law  and  equity  arising  under  th«  Constitution,  Thi«  clause  is  clearly  a 
legal  claim,  and  its  a^Aertion  created  a  case  in  law  arising  under  the  Constitution, 
By  Art.  3.  §  U  the  judicial  power  of  the  United  State**  \a  vet^ted  in  the  Supreme 
Court  and  such  inferior  courts  as  CongrcsB  mny  ordain  and  eatahliMh  ;  mid  in  the 
general  enumeratiun  of  powers.  Art.  1,  §  8,  Congms^^  i^  not  only  eiufJOWLTed,  sub. 
9,  to  constitute  tribunals  inferior  to  tho  Supreme  Court,  but  also,  sub.  17,  to  make 
all  laws  which  aliaU  be  necesaarv  and  proper  for  carrying  into  executiim  the  pow- 
ers veated  in  any  department  of  the  genera!  Government.  In  creating  eacli  of 
tho  oflScera  named  in  the  Act,  a  court,  to  pass  upon  and  declare  the  valid iljy  of 
the  clAirn  to  service  which  should  warrant  a  removal,  ami  in  defining  the  moLle  of 
pro<:eeding  Ut  adjudicate  upon  the  claim,  Congrces  act''d  in  Btritt  acconlanoe  with 
the  authority  granted  to  constitute  tribunals  in  which  should  be  exerciaed  the 
judicial  puwer  of  the  Union,  and  to  p4i9fl  such  laws  as  should  be  necessary  to  eu* 
able  these  tribunals  U^  perform  their  functions," 

Mr.  Meredith,  counsel,  in  support  of  the  law  of  1793,  in  Prigg*a  case,  in  the 
opening  of  hig  argument,  held  that  legislatioii  was  necessary  before  the  provision 
eonld  have  an  effect  on  the  persons  intended,  (15  Peters.  560,  5(n.)  But,  un  p. 
6t>7,  he  observed: — "  But  if  the^ue^tion  can  s-till  he  consiiderud  an  open  one,  there 
la  no  difficulty  in  showing  that  the  power  of  lcgi**hition  \u  reference  to  this  sub- 
ject is  granted  by  the  Constitution  to  Congress.  It  would  be  stninge  if  it  were 
not  so  ;  strange  if,  ujwn  a  subject  of  such  int€iu»t4  and  general  intereejt.  tii  which 
the  mind  of  tfie  convention  had  been  so  directly  called,  they  had  left  their  work 
unfinished — their  ptirpose  unaccomplisbed.  It  has  been  said,  however,  and  may 
be  said  again,  that  the  legislative  power  of  the  federal  Government  is  a  limited 
one ;  that  the  Constitution  enumerates  the  tnses  in  which  it  may  be  exercised^ 
but  that  tliis  ivnot  amoiig  the  number.  That,  besid^'S  theae  imumerated  cases,  ft 
general  power  is  given  U>  Congress  to  pass  fill  Uiwri  un  esatry  and  proper  to  carry 
mto  execution  all  powtjra  granted  l)y  the  Ciint^titution  to  the  Government,  or  any 
of  ita  departments  or  officers.  But  that  there  is  no  power  ao'p-anted  in  reference 
to  iWi  provision, — ^is  tliia  so  ?  The  Constitution  tleckres  that  slaves  ei^caping 
fram  service  shall  t>e  delivered  up,  on  cluim,  to  the  person  to  whom  such  service 
la  due.  What  is  the  meaning  of  those  worda,  'on  cUiim'  ?  They  look  to  a  pro- 
coeding  of  a  judictal  character ;  to  au  aafleftlon  of  the  right  of  property  to  be 
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within  Ae  memmg  of  the ; 
die  feitrth  eooitnielioii*    But,  m  will  b« 
note^  ^tM  Ifaeorj  kat  been  adTuieed  in 
CMCi  bj^  ooMiJ  mttut&ming  the  adusl 
grm  ia  mpect  to  fugitifen  frooi  labor. 

la  Bocth^ft  esBe,  S  WiscQnctn,  45,  M^  Jodge  8mitlt« 
iamtnaiilv  rejected  this  theof^  tm  the  leigielation  cC  < 
which  he  there  Eecribed  to  the  Sapreme  Court  in  l^rig^B  < 

S  833v  The  kgieUlaofli  of  Coagrtm  inav  be  ^»olc«  of  i 
being  DeoeM&iy  and  proper  with  referenee  to  the  end  to 
attained,  that  ia,  in  being  directed  towards  ik 
proper  object ;  and  here  the  supposed  object  of  Ic 
the  execution  of  the  proHssons  of  the  fourth  Artieley 
question  of  the  legtgUtion  of  Congress  in  referenee  to  the  i 
ject-matter  is  reduced  to  this,  whether  anj  law  is 
and  proper  for  the  execution  of  that  judicial  poorer  of 
United  States  in  reference  to  these  cages* 


I 
I 


made  before  •  tribonAl  oompeUnt  to  judge  and  decide ;  and  to  i  

tioD  by  »  deliTciy  of  the  property  if  the  claim  is  edlAbH^hed.  Is  twit  tills,  L 
t  ptft  of  the  jtimciAl  power  which  extends  to  all  cases  at  law  and  m  w|iiitj  j 
ing  oad^r  the  Coodtitutton,  Uwa,  and  treati«a  of  the  United  StAtet  ?  I«  BOt  «^ 
sacfo  claim  a  legal  claim  ?  aod,  when  iaeerted^  is  it  not  a  eaae  at  Inw  mndaur  a 
the  O^nstitatlon  ?  It  then,  the  jodicial  power  extends  to  cases  faUiQ^  witfiai  i 
provision  of  the  Cooatltotioii,  Coo^re^s  had  an  iinqiiestioaab]^  right  to  rp«l  it 
wm§  •  daty  to  Test  it,  because  this  court  has  decided  that  the  langnng^  of  tke  C 
fltitatioo  in  re^rd  io  the  imp&rtment  of  the  jiidi<^  power  ia  impenthnft  - 
Coa^«es.     Martin  r.  Hunter,  1  Wheat  R.  304.  S167 

The  iMtne  theory  for  the  legislation  of  Congress  b  reHed  npon  la  Mr,  i 
BohlnsQO*fl  es«tay  already  notii'^d.     See  2S  Am.  JitriAt,  S51. 

The  case  within  the  judii  Ul  p*>wt?r,  according  to  the  thec*rT  1 
musi  not  be  oonfbnnded  with  that  which   arisen  under  the  third 
which  Jod^  Story  naade  the  badls  of  legielation,  and  which 
ant«,  ;  79U. 

'  AnU,  f,  SH,  note.    Jadge  Bmith  ar^es  that  on  this  theory  Con|gTeej 

AMQine  Ujgiilative  power  over  any  topics  of  law  which  the  national  cunrts  ez^ 

when  they  determine  the  rights  of  purtiea  witliin  their  jurisdiction,     Thi«  h] 
groundless  objection.    It  le  the  jodicial  power  only  which  is  regulated  1      ~ 
Act  of  Congresa.     C<jrigre*fl  canaot  change  the  law  which  Is  to  be  applied  1 
jadicfl]  power.     Judge  Smith  also  mistakes  in  confounding  the  doctrine  i""^ 
of  A  common-liiw  jurisdiction  for  the  national  courts,  and  the  power  to 
Allen  and  Sedition  laws, — a  mutter  entirely  difitinct.  # 

In  9  Ohio,  214,  Judgt*  Sutliff,  argnlog  against  his  own  conception  of  the 
oelved  theory  {atdf,  p.  527),  denies  flint  n  can  can  arise,  if  the  proTision  nets 
the  States  aa  it0  subiects.    But  he  also  asserts  that  tliere  can  be  no  caae  witL 
the  Jodidal  power  of  the  United  States^  onless  it  had  arisen  under  some  Ad  i 
CongreaSw    He  thus  denies  altogether  the  operation  of  the  Constltntiaa  aa 
▼ate  law,  and  his  argument  would  apply  against  the  theory  hareiii 
wall  aa  agunat  that  to  wbkh  he  there  objecte. 
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Tlie  extent  of  the  legislative  power  granted  to  Congress,  by 
these  terms  **  nccetjsary  and  proper,"  is  obviouely  of  great  ini* 
portatice  in  reference  to  many  other  subjects  of  legislation  be- 
sides the  one  under  consideratitm  ;  and,  thongh  it  has  been  dis- 
cussed by  the  ablest  American  juristic  in  many  inipi>rtant 
cases,  it  must  continue  to  be,  in  new  instances  of  logislation,  a 
much-debated  question  of  the  national  municipal  public  law 
of  the  United  States.  It  lias  received  full  consideration  from 
the  principal  writers  upon  the  Constitution,' 

If  the  view  which  has  herein  before  been  taken  of  the 
nature  of  this  Article  of  the  Constitution,  and  of  the  powers 
of  the  judiciary  under  it,  is  correct ;  if  the  demand  and  de- 
livery of  a  fugitive  from  justice,  or  the  claim  and  delivery  of 
a  fugitive  from  labor,  may  be  a  subject  of  judicial  cognizance, 
even  without  authority  derived  from  legislation  ;  yet, — since  it 
is  a  matter  of  obscurity  in  what  manner  the  international 
arrest  and  delivery  of  criminals  could  have  been  subjected  to 
judicial  cognizance  before  the  Revolution,  and  since  the  right 
of  an  alien  owner  (foreign  or  domestic  alien)  was  not  uniformly 
enforced  in  the  colonies  by  proceedings  of  common-law  origin, 
and  since,  also,  if  tlte  United  States  courts  should,  under  the 
provisions  of  the  judiciary  Act,'  in  each  State  fallow  the  local 
common-law  practice,  that  practice  might  differ  greatly  in 
different  States,  as  their  common  law  on  this  topic  of  jurispru- 
dence may  have  differed,  and  thus  an  inequality  would  arise 
between  tlie  different  States,  or  their  respective  inhabitants, 
in  the  means  of  sustaining  an  international  right,  which  is 
supposed  to  be  equally  guaranteed  to  those  who  are  recipro- 
cally entitled  to  it, — there  is  evidently  some  ground  for  hold- 
ing that  the  judicial  execution  of  this  provision  is  an  object 
of  legislation  as  necessary  and  proper  for  the  action  of  Con- 
gress as  can  possibly  be  conceived  of  under  the  (vonstitution. 
Still  more  evidently  is  this  so  if  the  cases  under  these  provi- 
aions  (viewed  as  law  acting  on  private  persons)  are  not  cases 
at  comraon  law,  and  therefore  not  subject  to  those  constitu- 
tional adaptations  of  the  judicial  power  of  the  United  States 
which  apply  to  that  class  of  cases. 


*  1  Kenfs  Comm.  287-2ft9,    Story'n  Comm.  Ck  34. 

vou  a— aa 


*  ^fi^e,  g  831. 


Tt>  CASRT 


'  l9CfiCf?YI0if 


§  83i.  Tlie  application  of  jadicial  power  in  the  ewmm 
]fig  under  these  provisions,  on  the  tbeorr  above  stated^ 
result  in  some  judgnient  or  docroe  to  beearrii^  into  execnfiim.^ 
A  dlfficnlty  may  guggefit  itaelf  as  to  the  nature  of  the  jnii 
ment  which  coidd  be  rendered  under  either  of  these  proTinoail 
regarded  as  the  law  to  be  applied. 

In  one  provision  it  is  expressly  stated  that  the  fagitire  ft^tn 
justice  is  to  be  "  delivered  up,  to  he  re^noved  to  the  Stai^  faaviii 
jarisdictlon  of  the  crime."  In  this  instance  it  iprould 
competent  to  the  judicial  power  enforcing  the  pro^'ision 
to  decree  or  authori:sc  such  a  removal,  and  thereby  oiifcke 
custody  of  such  fugitive  valid  in  any  other  State  thronglt^ 
which  he  might  be  carried  for  that  purpose- 
But  in  the  other  provision  it  is  merely  stated  that  the  fog* 
tive  from  labor  shall  l>e  **  delivered  up  on  claim,"  and  it  wonlJ 
appear  that  the  judgment  in  the  supposed  ca^e  coald  not 
farther  than  to  award  sueh  a  deliver}^  to  the  claimant  in 
State  in  which  the  fugitive  might  be  found,  and  that^  if  it 
legislation  is  based  upon  the  purpose  of  carrjing  into  effe 
the  judicial  power,  Congress  could  not  provide  for  anrthi 
beyond  such  a  deliverj%  It  does  not  appear  that  nnder  a 
judgment  rendered  in  such  case  the  claimant  eonid  be  re-, 
quired  to  carry  the  fugitive  back  to  the  State  in  which 
had  l>een  held  to  aervioe  ;  for  such  a  return  is  not  mentions 
in  the  pruvitiion  itself.  Tlie  judgment  could  not,  of  coti 
authorize  the  claimant  to  hold  the  fugitive  at  his  discretion 
the  State  in  which  such  delivery  liad  been  made.  But 
would  seem  to  be  necessarily  Itnplied  that  it  would  sanctiG 
any  custody  or  holding  necessary  to  remove  the  fugitive  iron 
the  limits  of  the  State,  The  question  might  be  raised,  whethit 
any  judgment  in  Buch  ease  could  sanction  the  custody  or  hold 
ing  in  other  States,  through  which  it  might  he  neeeesarv  fo* 
the  parties  to  pass  in  returning  to  the  State  by  whoso  law  i 
fugitive  had  been  held  to  seni'ce. 

But  HS  the  custody  which  follows  on  the  judginent  in 
case  eupposed  must  necessarily  be  continued  boyund  the  ill 
stant  when  the  judgment  is  pronounced,  the  deliverv  eontem* 
plated  must  be  regarded  as  a  continuing  act.  As  it  is  raadfl 
under  a  law  of  national  extent,  it  would  seem  that  its  contina- 
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ance  should  be  determined  by  the  duration  of  tbe  circnni' 
stances  which  called  for  Ruch  a  deli%'ery,  and  that  the  legal 
cnstody  under  a  judgment  in  the  ease  supposed  may  continue 
as  long  as  the  fugitive  is  in  any  State  wherein  his  debt  of  serv- 
ice or  labor  is  not  recognized  by  the  local  law  of  the  ftjnini. 

But  if  the  judgment  in  the  cases  supposed  cannot  thus 
operate  beyond  the  State  in  wliich  the  fugitive  was  actually 
tound^  the  inconvenience  could  not  be  remedied  by  any  legis- 
lation of  Congress;  if  that  legislation  is  founded  on  the  above- 
described  tlieory  of  carrying  into  effect  the  judicial  power. 

§  835.  If  the  delivery  in  the  case  of  a  fugitive  of  either 
class  were  made  under  the  local  law  of  a  State,  proposing  to 
fulfill  its  obligations  under  the  fii*8t  construction  of  these  pix)- 
visions,  it  is  evident  that  it  could  do  so  only  wlien  the  State 
from  which  the  fugitives  escaped  is  not  separated  by  interven- 
ing 8tHte8  from  that  in  which  they  should  be  found.  The  ob- 
vious difficulty,  in  other  cases,  under  this  method  of  carrying 
these  provisions  into  effect,  has  been  urged  as  a  proof  of  the 
necessity  and  propriety  of  legislation  by  Congress.* ,  But  it  is 
plain  that  this  argument  bears,  in  reality,  on  the  question  of 
the  construction  of  the  provisions,  and  against  the  first  con- 
struction. It  is,  at  the  best,  only  the  argument  ab  iiiconveni- 
enii.  It  applies  with  greater  force  to  the  construction  of  one 
provision  than  of  the  other*  since,  though  a  return  to  the  State 
from  which  the  fugitive  from  justice  escaped  is  required  by  the 
tirst,  a  l>are  delivery  to  tlie  claimant  ow*ner  in  the  State  where 
the  fugitive  from  service  is  found  may  be  enough  to  satisfy  the 
requirement  of  the  other.  Tliere  is  not,  in  the  supposed  in- 
convenience, any  argument  in  favor  of  the  second  or  of  any 
adaptation  of  the  third  construction,  and  therefore  no  argu- 
ment in  support  of  a  power  in  Congress.  Or,  if  this  inability 
on  the  part  of  the  States,  in  some  instances,  to  effectuate  a  re- 
turn to  the  State  from  Trhich  the  fugitive  escaped,  can  only 

'  Jack  I'.  Mnrtin,  Vl  Wend.  32 K  Xt-laon,  Ch.  J. : — "  We  nmy  odd  also  that,  as 
the  power  of  iBg^slation  belorip^ijig'  to  the  States  b«  ia  no  ingtancc»  dcriFcd  from  tko 
ConstitatkiQ  of  thu  ITnitott  Stutea,  but  flow*  from  their  own  soverfign  autljurity, 
any  law  they  mi^ht  psiss  oq  the  subjert  would  not  lie  binding'  bt»yond  their  juris- 
diction, andnny  pn?('e|»t  or  authority  g^ven  in  pursuanro  fvf  it  woold  carry  none  to 
the  owner  to  remove  the  fiij^itive  beyond  it;  tne  luitburity  of  each  State  throii^gh 
which  it  waa  nocesaary  to  pass  would  b«;ome  indif*jven?iable,"  And  in  Prigg's  ciae^ 
8«e  kngoflgc  of  Thompson,  J,,  16  Pctera,  634 ;    WajTie,  J.,  ib.  640, 
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ftlreadj  sUlcd,  to  reeeire  the  fourth  oonatnietMm^  and  thot  tli^ 
cbaie  m  the  finl  neftmi  dioaU  receive  the  Mmo  oonotnieCicn, 
hf  which  it  opCTOtct  10  prlrate  low,  enotiiig  rigjils  aid 
Mig»&nm  of  prirate  peroomSy — it  is  to  be  noticed  that,  while 
Ae  n^^  created  by  the  provisaoiiB  of  the  teeood  oeoiioii  mk 
wthetontiTe  or  primary  rigfata,  wbieh  mar  be  the  foimdatioii  ot 
00009  to  whieh  the  judicial  power  would  extend,  the  rights 
ereated  bj  the  abore-meBtioiied  daoae  of  the  first  sectioi 
hmmg  rights  in  leapeet  to  evidence,  aie  onljr  oeoondary, 
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dial,  or  adjective  rights,  which  could  not,  alone,  be  the  basis 
of  such  caseB.^  Hence  there  could  be  no  foundation  for  the 
legislation  of  Congress  in  reference  to  the  enforcement  of  the 
rights  and  obligations  arising  under  this  clause,  as,  according 
to  the  view  already  presented,  there  is  reference  to  the  en- 
forcement of  the  rights  and  obligations  arising  under  the  pro- 
visions of  the  second  section,  under  the  fourth  construction. 
There  is,  therefore,  in  harmony  with  these  views,  a  reason  for 
granting  the  power  in  the  one  case  which  does  not  exist  in  the 
other. 

»  Aide,  %  618. 


CHAPTER   XXVm. 


DOMEanO  IKTEBSrATIONAL   LAW    OF  TH8   UKtTKD  STATES.        THE  St 
JBCT  OOWTVSUKD,       OF  THE    LEGISLATION   OF  CONGRESS    IX 
8PE0T  TO  FTOnTVES  FBOM  JUSTICE  AND  FROM  LASOR.        GEXER-U 
NATURE    OF    TUE    INUUIKY.        OF  THE   QUESTION    WUETUEE 
GOVERNOSe     OF    STATES    MAT    CONSTnTTIONALLY    ]>£LJVEB 
FUOnTYES  FBOM  JUSTICE,    AS   PROVIDED  BY  THB   ACT    OF    111 


§  887.  Wliatever  may  be  tlie  true  doctrine  as  to  the  iKiwer  < 
Corjgres3  to  legislate  for  the  purpose  of  eariTiiig  into  effe 
these  prodsious  of  the  Constitution,  the  power  has  been  exe^ 
cised  in  the  Acts  of  Feb.  12,  1793,  and  of  Sept.  18,  1? 
which  are  given  in  the  note  below.* 

*  t  St.  \L  8.  302,  2  B.  *t  D.  33L     An  Act  reitpfctiug jujint^rA/r^^^ justict  . 
ptrmn*  etcapimf/rwn  the  xfrrict  oftJuir  maiterK 

SiiC,  1,   Be  it  ennctfd  hi^  (he  Senate  <twl  Nowie  of  H^prejtmf'^''-  -  -     '    *^-   '-^ 
SiaUx  of  Amrriai  in  Cnmjfcm  a^wmbhti,  That  whenever  the  > 
»>f  any  ^UxUa  in  the  Uiiioa,  or  of  either  of  tlio  territoriea,  north  v 
rivor  Ohio,  shaU  demand  uny  person  at^  a  fugitive  froai  justiec»  of  ih*^  cxerutit 
author! t}'  of  miy  such  State  or  territory  t>  \rliieh  such  pt;rsoii  dluill  hare  fled,  I 
shall^  moreover^  produce  the  copy  of  an  indictment  found,  at  nn  sMii«vlt 
before  a  niagiatrate  of  any  State  or  territory  bb  iifore*aiJ,  chargin^j  the 
detnnndcd  with  havinij  committf*d  treason,  felony,  or  other  crime,  r   -''' 
thentle  by  the  governor  or  ehlef  maijistrate  of  the  State  or  territot  fj( 

the  person  so  charged  fled,  it  phall  be  the-  duty  of  the  executive  n  tfj 

State  or  territory  to  which  auch  person  ^hall  have  fled,  to  cAu«e  Lii 

arreeted  and  secured,  and  notice  of  the  ttrrej*t  to  he  given  to  the  ex^  

ity  making  gueh  detuaud.  or  to  the  agent  of  such  authority  appulntcJ  w  reedT 

the  fofptive,  and  to  cause  the  fu^^itive  to  be  delivered  to  such  ms^ent  wh«ift  he  i 

a(>pear  :    But  if  uo  such  aeent  shall  appeiir  within  six  montli^  f :  ' 

arrest,  the  prisoner  maybe  dischar^gfed.     And  all  coats  or  t> 

the  apprehending,  8ecurin|i,  and  transmitting  «uch  ftiptive  tt-..     ..... 

tory  ruakitij^  such  demand,  shall  be  paid  by  such  State  or  territory, 

Shc.  *2.    And  hr  it  /tirth4T  tnavUd^  That  any  agent  appointed   ii«    nfjrtodkt,! 
who  nhal!  receive  the  tuj^itive  into  his  custody,  shall  be  eoipowered  in  trans 
him  or  her  to  tlie  State  or  territory  from  which  he  or  she  shall  h«ve  ffr^d.     AadJ 
any  person  or  persons  shall,  by  forte,  set  at  liberty  or  rescn. 
Bueh  Agent  while  transporting  as  aforesaid,  the  person  or  j' 
shall,  on  conviction,  be  fined  not  exceeding  iBve  hundred  u")j:u>. 
pfivoned  not  exceeding  one  yb(ir. 

Bec.  3.  And  he  it  also  enact f*U  That  when  a  person  held  to  lal>«>r  in  anv  of  tht^l 
United  States,  or  in  either  of  the  territories  on  tlie  northwest  or  Bouth  uf  the  riwf  f 
Ohio,  under  the  lawa  thereof,  shall  ese^ipe  into  any  ijther  of  the  said  8tati*s  itr  tfrf»l 
ritory^  the  person  to  whom  such  hibor  ur  service  may  be  due^  hU  a^ptuii  oir  allwc^J 
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Assuming  tliat  Congress  lias  power  to  legitslate  for  this 
pnrpose,  or,  that  such  legislation  is  "  necessary  and  proper" 
in  respect  to  its  object,  etill,  the  terras  necessan^  and  proper 
in  the  eighth  section  of  the  first  Article  have  signifieancc  not 
only  in  reference  to  the  object  of  legislation,  but  also  in  re- 

ney,  h  hereby  emp^werefl  to  smze  or  arre«it  mwh  fn^itive  frou^  lubor,  aud  to  Ukt* 
him  f»r  hor  before  auy  jml^^t*  of  the  Circuit  or  District  Courts  of  the  United  States, 
re^iulmg'  or  being  witjun  the  State,  or  before  uriy  Inl^fi1trat«  of  u  comity,  city,  or 
town  uorporttte,  wherein  such  seizure  or  iirrest  sluJl  be  nutdG,  itnd  upoti  prtxif  to 
the  Btifci^fiiictiuu  of  buchiud^e  or  niJij^islrate,  either  by  oral  teatiniony  or  alSduvit 
taken  before,  aiid  e<?rtihtHl  by,  a  ma^iBtrate  of  any  wiieh  State  or  territory^  that 
the  person  &*>  aei/ed  or  iirreoted,  doth»  under  tlie  Uw»  of  the  State  or  terrttrtry 
from  wliich  be  or  s}ie  fled,  owe  aerv'iced  or  labor  to  the  perj^on  elahuiug  liiin  or 
her,  it  flhall  be  tlie  duty  of  fcucli  jiii%e  or  magistrate  to  give  a  certiHcute  thereof 
to  such  elttiiniiut,  hia  ai^eat  or  attorney,  wtiieh  shall  he  aufficient  warrant  for 
removiii;^  the  said  fugitive  from  lahor  to  the  Stat*  or  territory  from  which  he 
or  she  fled, 

8iKC.  i,  AtKi  he  it  /Hrihrr  fnaeted.  That  any  person  who  shall  knowlna^ly  and 
willinjely  obatruet  or  hinder  such  claimant,  hin  li^ent  or  attorney,  in  so  t^eizinc  or 
arresting  aueli  fugitive  fn>m  liibur,  or  shall  ro:*LU»'  ?!uch  fu|fttive  frurn  such  claim- 
ant»  his  agent  or  attorney,  wh*'n  mo  arrcflted  pursiiiant  to  the  authnrit}^  herein  given 
or  declared ;  or  shall  harbor  or  eoaceal  such  person  after  notice  that  he  or  she 
waa  a  fugitive  from  labor,  af-  aforesaid,  shall,  fi>r  either  of  the  siaid  otfeuee^,  forfeit 
ftod  pay  the  smn  of  five  hiiuflred  dollars.  Whiuli  penalty  may  be  recovered  by 
and  tor  the  benetit  of  ftucb  elaimarit,  by  netion  of  debt,  in  any  eonrt  proper  to  try 
the  same;  8avJnJ,^  oionover,  l-o  the  person  elaiminir  inch  labor  or  service,  hi« 
right  of  »ctii>n  for  or  on  ncconnt  of  the  auid  injurieb  ur  either  of  them. 

Appro  veil  Februft  ry  12.  1793, 

IX.  St,  U.  S,  4B2.  A»  Aii  to  amemi,  and  jnipplcmrntary  to,  tlif  A*'i  ratified 
"An  Ad  rfJ<pctUn(^  FuyitirtB  frmii  Ju«tu'f,  and  Ptrmn^  f.tetipinif  from  thr  Strmt^ 
of  {fmir  Mditerit,"  approved  Ftbruttrg tttelftk^  one  thousand  Mven  humltcd  and  uinttf- 

Sec.  1,  Be  it  6na*!t*'d  hff  the  Sfnaif  and  ffftuM  of  RepreftvnfafivrH  of  t/i^  United 
Stat  en  of  A  mortal  lu  Conifr<fs-»  tummbled^  That  the  persons  who  have  been,  or  nmy 
hereafter  be,  appointed  commiaHiom-is,  in  virtue  of  any  Aet  of  f.'ongr<  t^i?,  by  the 
Ciremt  Courts  of  the  United  States,  and  who,  in  consequence  of  ^iich  nppt/mtmrot, 
are  authorized  to  exercise  the  fKiwers  that  any  justii'e  of  the  peaet',  or  other 
niagifttrati^  of  m\y  of  the  United  State**,  may  exereise  in  respect  to  'Offenders  for 
any  crime  or  olfeuee  agnin^^t  the  United  Statf«,  by  arresting,  imprisoning,  or  baib 
ing  the  same  under  and  by  virtue  of  thp  thirty-third  section  of  the  aet  of  tb« 
twenty-fDurth  of  Septt'ml>er,  »c»venteen  hundred  and  ei^hty-nine,  entitled  *"\il  Act 
to  erttahl'ifth  the  judicial  court.s  of  the  United  States/' shall  be,  and  ore  htrreby, 
•authorized  and  required  to  exercise  and  di^tiharge  all  the  powei'?*  and  duties  con- 
ferred by  this  act, 

Skc.  2.  jifiJii  h*'  it  furthM'  fnucti^di  That  the  Superior  Court  of  eaeh  orgimijted 
Territory  of  tht*  United  Stales  shall  have  the  same  power  to  appoint  eommis- 
sloners  to  take  acknowledgments  of  baU  and  affidavits,  and  to  take  depo**ition9  of 
witnesses  in  civil  <?aneies.  which  is  now  possessed  by  the  Circuit  Tonrtofthe 
United  States ;  and  all  conniii8Hioner«  who  Khali  her«'after  bo  lippouited  for  such 
pnrp<ts«»s  by  tlie  Superior  Court  of  nny  organised  Territory  of  the  United  Stiitea, 
fihiiD  possess  all  the  powers,  and  excrei^'e  all  the  dntie;?,  eoiiferrid  by  low  ujkiu  the 
cominis,'*ii)nerB  appointed  by  the  Oircuit  Utnirts  af  thu  United  StHte?4  for  gimilar 
purp«»gea,  and  shall  moreover  exercise  and  discharge  nil  the  powers  and  duties 
conferred  by  this  act. 

St:o,  3.  Andfte  it  furthar  enai^ttd.  That  the  Circuit  Courts  of  the  United  States, 
aad  the  Superior  Conrta  of  each  orgamzcd  Territory  of  the  United  Stntes,  Hhall 
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spect  to  the  moans  wliich  it  may  provide  for  tliat  object,  i 
their  coasLiteney  with  the  principles  of  that  naticmal  iiinnlctf 
law,  public  and  private,  which  ii  either  expressed  iu  or 
nized  by  the  ConetittitioTt* 

No  part  of  the  Act  of  l'2th  February,  1793,  which  rek 

from  tirae  to  time  enlarjje  the  number  of  commissi  on  era,  with  a  view  to  ttfTonl  i 
eoniible  fncillttes  to  reclikiin  fQ|^itivi>9  from  Ubur,  luid  to  the  prompt  dlMh«f]^  \ 
the  duties  irapoeed  by  thin  act. 

Sec.  4.  And  b€  it  further  maettd.  That  the  cominlssiooeTfi  aboro  mtnied  i 
hftve  concurrent  Juriadiction  with  th^  JQf%e»  of  the  CircnH  nnil  Dlfltrict  CoafUl 
of  tbt^  United  Stiites,  in  their  respective  circuits  and  distriHn  within  tb«  ftrnj 
oral  States,  and  the  jud^ca  of  the  Superior  Coarte  of  tb*^  "  '  *,  NMrenllvJ 

and  mllectively,  in  terna-tiTne  iind  Taciition;  and  shall  gr  .  -left  to  itte( J 

clftirnanta,  upon  s*ati»fttctory  proof  being  made,  with  outL-  i.l>     •■  uke  i 
move    ftuch  fugitives  from  serviee  or   labor,  under  the  rt^strietioas  herd 
tivined,  to  the  St4ite  or  Territory  from  which  such  pcrsond   may  have 
or  fled. 

8eo.  ^.  A'ndhe  U  further  enaettd.  That  it  shall  be  the  duty  of  »11  TT?iin«hili  mi  I 
deputy  nuntihaU  to  obey  and  exocute  all  warrautfli  and  precepts  ^  i  -r  tke  [ 

proTisioaa  of  tliia  act,  when  to  th<?m  direet<*d^;  and  should  any  n  ^pflif 

marshal  refuse  to  receive  audi  wnrrant,  or  other  proeeBS^  whfu  u:ivi 
use  all  proper  meiina  dili^iitly  to  execute  the  flame,  he  fiihall»  on 
thereof,  be  fined  in  the  sure  of  one  tbou^aiid  dollari*,  to  the  u«c  of  nurh 
on  the  moliou  of  auch  clnimant,  by  the  Circuit  or  District  Court  for  th*"  _ 
Huch  marEibal ;  and  after  arre^  of  such  fugitive,  hy  such  njarshal  or  hU 
or  whilst  at  any  time  In  hits  euatodv,  under  the  provisions  of  this  act,  «fii»slj 
fugitive  escape,  whether  with  or  withoat  the  asAcut  of  such  mnr^ol  or  hftdepotr; 
Btrch  marshal  ehall  ha  liable,  on  his  official  bond,  to  be  proaectited  for  the  htmAt 
of  HUcb  claimnnt,  for  the  fijll  vnlme  of  the  service  or  labor  of  aaid  ftwntive  in  tin 
State,  Territory,  or  District  whence  he  escaped ;  and  the  bvt*  -  *  -  —-vi..  *hftmA 
coramiasionere,  when  thus  appointed,  to  execute  their  dti"  J  <tf 

ciently,  in  conformity  with  the  requirements  of  the  Const  i  ri)M 

States  and  of  this  act,  they  are  hereby  authorized  and  empowered,  withiu  thta 
counties  reapectively,  to  appoint,  in  writing  under  their  hands,  any  one  oeti»ure 
suitable  persons,  from  time  tu  time,  to  execute  all  such  WBrr&tita  and  other  |if^ 
resfl  as  may  be  issued  by  them  in  the  lawfol  performance  of  Ibeir  r<p*p«1i»» 
duties;  with  authority  to  such  commissioners,  or  the  personi  to  be  appointed br 
them,  to  execute  proce»Mj  as  aforct^id,  to  aummon  and  call  to  fheir  m  Ibfrbv 
.Htsnders,  or  poane  cmmtatwt  of  the  proper  couDtv>  when  ueceeaary  to  iDsnrtafcltl- 
ful  obserrance  of  the  clause  of  trie  Constttution  referred  to,  in  coofonoitT  i»<ft 
the  provisions  of  this  act;  and  all  good  cStixens  are  hereby  conunanded  to  aid  toi) 
assist  in  the  prompt  and  efficient  execution  of  this  law,  whencter  their  •rrvim 
may  be  requtn^d,  as  aforesaid,  for  that  purpose ;  and  said  warrants  shall  fwt, 
and  be  executed  by  said  officers,  anywhere  in  the  8tate  within  which  they  «v 
Issned. 

Sbo.  0.  And  be  itfwrther  fttacttd,  That  when  a  person  htdd  to  amlee  <ir UWf 
in  aoy  State  or  Territory  of  the  United  States,  has  heretofore  or  shall  htredtfr 
escape  into  another  State  or  Territory  of  the  United  States,  the  perion  otyemm 
to  ^vhom  such  service  or  labor  may  be  due,  or  his,  her,  or  their  ag<ent  i>r  atiofvr, 
duly  authorized  by  power  of  attorney,  in  writin^f.  actnowledged  and  ceniM  « 
der  the  seal  of  some  legal  officer  or  court  of  the  State  or  Territory  in  whi<'^  ! 
same  may  be  executed,  may  pursue  aud  reclaiTU  such  fnptive  pereon.  eith^  r 
pnjcuHntr  ^  warrant  from  some  one  of  the  cotirtSt  J!id2;es,  or  commiaaio&rf» 
said,  of  the  proper  circuit,  district,  or  coimty,  for  the  apprehension  ofte. 
tive  from  service  or  labor,  or  by  seixing  and  arresting  such  fojeitive^  wherv 
can  be  done  without  process,  aud  by  taking,  or  causing  such  person  to  be 
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to  the  delivery  both  of  fugitives  from  justice  and  of  fugitives 
from  labor,  is  repealed  by  the  \uw  of  18th  Septenibor,  1850, 
and  the  latter  Act  relates  only  to  the  delivery  of  the  latter  de- 
scription of  persons.  For  this  reason,  and  from  the  many 
parallelism B  which  have  been  judicially  distingnished  in  the 

forthwith  before  aueh  court,  judge,  or  commiBsioner,  whose  duty  it  eJiall  b*,  to 
hear  rqcI  df^termiiiQ  the  ead&  Df  such  cloimaiit  \u  n  surnmAry  m&miiir :  Rnd  upon 
aatisfactory  proof  being  made,  by  deposition  or  afBdiivit^  in  writing,  to  be  taken, 
and  certified  by  auch  court,  judge,  or  commi«»ioai;r,  or  by  other  ftatisfactory  tes- 
timony, duly  taken  and  c-ertilied  by  ftofoe  cxMirtv  znaffLstrmte.  justice  of  the  peace, 
or  other  legal  officer  authoriised  to  administer  an  oath  And  take  depoaitiona  under 
the  laws  of  the  ^tiUe  or  Territory  fr<iin  which  such  person  owin^  service  or  labor 
may  hare  escaped,  with  a  i^ertiricate  of  such  uiagiMtracy  or  other  authority,  Aa 
aforesaid,  with  the  seal  of  the  proper  court  or  officer  thereto  attached,  which  #cal 
^hall  be  Huflicieut  to  estnblit»h  the  competency  of  the  proof,  and  with  proof,  also  by 
afiidayit,  of  the  identity  of  the  person  whoie  dervice  or  labor  is  claimed  to  be  due 
ad  atoresftid,  that  the  person  ao  arrested  does  in  fact  owe  eervice  or  lalMir  to  the 
person  or  persons  claiming  liinj  or  her,  in  the  State  or  Territory  from  which  aueh 
fugitive  may  have  e^ca^^d  as  albre«aid,  and  that  said  person  escaped,  to  make  out 
and  deliver  to  enu;h  etaLinant^  hia  or  her  agent  or  attorney,  a  certificate  setting 
forth  the  gubHtiintiftl  fftct^  aa  to  the  service  or  labor  <hie  from  such  fugitive  to  the 
claimant,  and  of  his  or  her  escape  from  tlie  State  or  Territory  in  which  »ueh  serv- 
ice or  IhIxt  wa^  due,  to  the  State  or  Territory  in  which  he  or  «he  was  arrested, 
with  authority  to  snch  claimant,  or  his  or  fier  agent,  or  attornej^  to  uie  aueh 
reaaonahle  force  and  re^itrftirit  as  may  be  necessarv,  imder  the  circunjdtancea  of 
the  case,  to  take  and  remove  auch  fugitive  person  ifjnck  to  the  State  or  Territory 
whence  he  or  ehe  may  have  escaped  as  aforesaid,  Jn  no  trial  or  hearing  under 
thifl  Act  shall  the  leetimony  of  such  alliiiffed  fugitive  be  ii<lmitted  in  evidence;  and 
tht^  cfrtifii-ateg  in  this  and  the  lirat  (fourth}  section  mentioned,  shall  be  conclusive 
of  the  right  of  the  perflon  or  persons  in  whose  favor  granted,  to  reTuove  such  liigl- 
tive  to  the  State  or  Territory  from  which  he  escaped,  and  shall  prevent  all  molea- 
trttion  c>f  puch  person  or  persons  by  imy  process  issued  by  any  court,  JQdge» 
niagtutrate,  or  other  person  wbotoAoever. 

Src.  7.  Andf^f  it  further  tmoctfxl^  That  any  person  who  shall  knowingly  and 
willingly  <>bi*truet,  hinder,  or  prevent  such  claimant,  his  n^nt  or  attorney,  or  any 
person  or  persons  lawfully  assisting  hiiu,  her,  or  them,  from  arresting  socih  a  fiigi> 
tive  from  service  or  laboV,  either  with  or  without  process  as  oforesiud,  or  shall 
reiurue  or  attempt  U<*  rescue  such  fugitive  fi'oni  service  or  labor,  from  the  custody 
of  such  claimant,  his,  or  her  agent,  or  attorney,  or  other  person  or  persons  law- 
ftdly  aasi^tlng  as  aforesaid^  when  so  arrested,*  pursuant  to  the  anthority  herein 
given,  and  dt^clared ;  or  shall  ud,  abet,  or  asaieFt  such  person  so  owing  service  or 
labor  as  aforesaid,  directly  or  indirectly,  to  escape  from  such  claimant,  las  aeeDt 
or  attorney,  or  other  person  or  persona  legally  authorized  as  aforesaid  ;  or  shall 
ha]*bor  or  conceal  sucJi  fugitive,  so  as  to  prevent  the  discovery  and  arrest  of  such 
penoiif  after  notice  or  knowledge  of  the  fftct  thnt  such  person  waa  a  fngitive  from 
senrice  or  labor  as  aforesaid,  shall,  for  either  of  said  offences,  be  subject  to  a  fine 
not  exceeding  one  thousand  dollars,  and  imprisonment  not  exceeding  six  months, 
by  indictment  and  conviction  before  the  Dintrict  Cburt  of  the  United  States,  for 
the  district  in  which  such  otFtjnee  may  have  been  oomunltted,  or  before  the  proper 
court  of  crindnal  jurisdiction,  if  committed  within  any  one  of  the  organised  Ter- 
ritories of  thk*  United  States,  and  shall  moreover  forfeit  and  pay,  by  way  of  civil 
damages  to  the  f>arty  injured  by  such  illegal  conduct,  the  sum  of  one  thousand 
dollars  for  pach  fiigitive  so  lost  as  aforesaid,  to  be  recovered  by  action  of  debt,  in 
any  of  tliu  District  or  Territorial  Courts  aforesaid,  within  whose  jurisdiction  the 
said  offence  may  have  been  committed. 

d£o.  8,  ^fi^  U  it  furikft  enaeied,  That  the  marshals,  their  depuilee,  and  the 
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legislation  of  Congress  oa  these  6ul>ject8,  as  also  in  the  two 
constitutional  provisions  upon  which  they  are  founiled,  ther 
may,  to  a  certain  extunt,  lie  considered  together,  in  ref6rcDce 
to  the  necessit J  and  propriety  and  the  general  const itntioiwilitT 
of  the  means  provided  in  them  for  their  respective  objecte. 
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clerks  of  tht*  snid  District  and  Territorial  Courts,  shall  be  paid  fnr  tlunr 
the  like  fees  as  may  he  allowr^d  to  them  for  tnmilar  terTieee  iri  othrr  rnm^i  aid 
where  such  services  are  rt-ntlijred  exidoaively  in  the  arreat,  ruBto-^  ^\fry 

of  the  furtive  to  the  cl»iimimt,  his  or  her  a|^ent  or  attonufv,  **r  ^  %tii^ 

posed  fugitive  may  ha  dischnrtced  out  of  custody  for  the  w«i>t «"  pfi( 

a«  Aforeduid,  theu  such   iV^es  arc  t<j  bu  paid  in  the  whol^  by  ^n  t,lil» 

icent  or  ftttftrney ;  and  in  hU  ca^iea  whtre  the  proceedinjc^  nr**  b. ;   .     » 
■ioDer,  he  Bhall  he  eiiHlk^d  to  a  fee  of  ten  dollnrd  in  full  for  bi«  ^'ervicM 
case,  upon,  the  deliverv  <*f  the  said  i:ertitii*iite  to  the  claimant,  his  t.f  hi*r 
attorney ;  or  a  fee  of  hve  dollars  in  cases  where  the  proof  shall  fiot,  in  the  odUkn 
of  tuoh  commissioner,  warrant  such  certitifAte  and  rleliTery,  iocln*ff^  frf  «S  ttn- 
ices  incident  to  euch  arrest  and  exaininalion,  t<o  i>e  paid,  in  eith  "  v  Un 

cliiimant,  his  or  her  a^ent,  or  atturney^     The  person  or  persni  .rl  |» 

esEecute  the  process  to  be  issue d  by  such  ctjrtjraissioner  f«vr  the  ?>rn -i  i^ni  6^im 
tioD  of  fbj^itiv'e*  from  service  or  Inbor  as  afortisaid,  shall  iilso  br  «*tititlrHl  tot  fct 
of  five  dolltirii  each  for  oacii  person  he  or  they  may  arrest  and  t  »^'  ^wfnfmf 
such  eomndfjsioner  as  afore^id,  at  the  Instance  and  request  of  ««'  '  *nl 

such  other  feea  aa  may  be  deemed   renaonable  by  Hoch  e»>mjni  r  >*vi 

other  additional  services  as  may  be  iieci^f^sarily  performed  by  him  ur  Uu m  ;  fitr)i 
rt8  att^^ndiiij^  at  the  exiimi nation,  keepini^  the  fucriiive  in  custody,  and  prorlfHt? 
him  with  food  and  lodfli^inir  during  his  detention  and  until  the  tin   ' 
of  suelt  commisr^ioner ;  and,  m  ^i^eneral,  for  ]>erforiniiig:  t^ucb  oth  - 
be  required  by  such  elaimtint,  his  or  her  attorney,  or  a^eut.  or 
the  premises,  anch  fees   to   be   made  up  in  eonfoniiity  with 
chflrji^ed  by  the  officers  of  the  courts  of  jti&tice  within  the  jiroper  «l 
as  near  as   may  be  practicabla,   and  paid    by  such   elatmauts,  their  «<«9(s  it 
attorneys,  wbetner  such  sufiposed  fu^itiTV^  from  acrvice  or  labf*r  be  tfrdcfWl  to 
be  delivered  to  isuch  dahuante  b}'  the  tiual  determinatioa  of  such  eomiolMidiHit 
or  not. 

Skc.  9,  And  b^  it  fturth'r  marUd,  That,  upon  affidavit  mad**  br  **       '  V?ttrtrf  i 
Fiich  fiij2^tivo,  his  n»»:ent  vr  attoroev,  after  such  certificate  ha**  In  - 
ha^  refl.^on  Ut  npprehend  tin  at  ^ucli  fugitive  will  be  rescued  by  i 
their  poi^seHsion  before  he  cati  be  taken  bejond  the  limits  t>f  the  ^ 
arreat  is  made,  it  ahall  be  the  duty  of  the  othcer  making;  the  arr* 
fui^itive  in  his  custody,  and  to  remove  him  to  the  State  whence  1 
to  deliver  him  to  snid  ckimant,  his  ac;ent  or  attorney.     And  »o 
cer  aforefluid  i»  hereby  autlif»rized  and  required  to  eni]' 
may  deem  nece«sflry  to  overcome  such  force,  and  to  n  ! 
long  OA  circurastaueeR  may  require.     The  said  oi^'  ^"• 

cmployed»to  receive  the  same  *Mjriipensation,  nnd  i  t>i««» 

as  are  now  allowed  by  law  for  traugportntion  uf  •  r  thr 

jod^i^e  of  the  district  within  which  tha  arrest  is  mado,  and  paid  uut  wi  t4ic  Uvinrif 
of  the  United  States. 

Sec.  10,  And  It  it  further  enacUd,  That  when  an\ 
labor  in  any  State  or  Territory,  or  in  the  District  of  t^ 
from,  the  party  to  whom  euch  service  or  lal>or  shall  y*^  hu>\ 
agjent  ur  attorney,  may  apply  to  any  court  of  record  therein,  ot 
vacation,   and   mako  aati?-factory    proof  to  such   conrts   or  ji^ 
of  the   escape    aforesaid,  and    tliat  the  person   e»capin|L;  owed 
to  such  party.     Whereupon  tlie  cimrt  eliall  isause  a  record  t<* 
mattera  so  proved,  and  al&o  a  general  descriptioii  of  the  peraon  -  ,    .,  vi.tJ, 
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§  838.  The  term  neeeMO/ry  lias  a  more  obvious  significance 
in  reference  to  the  end  to  bo  obtained  by  legislation  than  to 
the  particulars  of  the  law,  or  the  meauB  provided  by  the  law 
for  the  end  in  view;  Because,  in  attaining  every  proposed 
end,  thougli  some  means  are  requisite,  the  means  wldeh  are 
actually  employed  may  not  be  necessary,  that  is,  essential,  if 
compared  with  others  which  might  have  been  employed.' 

It  is  principally  the  pr&prieiy  of  these  Acts  of  Con- 
gress, or  their  conformity  with  other  legal  niles  contained  in 
the  Constitution,  which  is  here  to  be  considered.  But  with  re- 
gard to  the  necessity  of  the  Act  of  1850,  or  of  any  subseqaent 
statute,  it  may  be  observed  that  the  existence  of  a  previous 
Act  of  Congress  cannot  be  taken  to  diminish  the  power  of 
Congress  to  enact  another  for  the  same  purpose  ;  because  tlie 
adequacy  of  the  existing  Act  to  tlie  necessities  of  the  object 
is  always  a  i>roper  subject  of  the  judgment  of  the  legislator 
from  whom  it  proceeded.' 

The  object  of  these  Acts  being  assumed  to  be  to  carry  into 
effect  one  or  both  of  these  provisions  in  the  fourth  Article, 
and  that  object  being  taken  to  be  legitimate  under  either  the 


j^iieli  convenient  certiiiiity  «s  miiy  be ;  Hiid  a  tranBCript  of  sutii  record,  niithenti- 
c-ated  bj  tlie  attestation  of  tbt^  clerk  and  of  the  si^ftl  of  the  snid  court,  being  pru- 
duced  in  iiiiy  other  iStftte,  Territory,  or  dir^trict  in  which  the  perBon  so  eseitpiiLig^ 
may  be  found,  aiul  bein^  exbibittnl  lo  any  judge,  conjuiiwioner,  or  other  officer 
autborized  by  iht>  law  uf  tbe  rniteil  Stutcs  to  eauae  personfl  c^cflijlng  from  service 
or  Ijibor  to  l>e  delivered  up,  silmll  bt^  held  and  takt^n  to  be  full  and  concbiHi^e  evi- 
dence of  the  frtct  ijf  e^ctijie,  iind  that  the  service  or  labor  of  the  pi^rs^on  escap- 
ing is  due  to  the  party  in  uncti  record  mentioned.  And  upon  the  prnduction  by 
t!ie  said  party  of  *>tber  atid  further  erideoc©  if  neeee^ry,  eitht-r  oral  or  by  afli- 
davit.  in  addition  to  what  is  contained  ill  the  said  record  of  the  identity  of  th<i 
person  escaping^  he  or  she  shall  be  deliv«reil  wp  to  the  clainiaut.  And  the  sAid 
court,  commissioner,  jud^o.  or  other  person  authoriJted  by  tiuai  act  to  j^rant  certi- 
ficates to  claimants  of  fugitives,  shab,  upon  the  protJuction  f>f  the  record  and  other 
eTideocea  aforesaid,  jQ:r&ut  to  j*uch  claimant  a  eertiticat«>  of  his  right  to  take  any' 
such  person  ideulitied  and  proved  to  be  owing:  service  or  labor  as  aforcpftid,  whicn 
certirtcnte  AxaW  rtuthoriie  j^uch  ebiiniAut  to  seize  or  arrest  and  trant^port  such  pereon 
to  the  State  or  Territory  from  wliich  he  escaped:  Prm'tdsd,  That  nothing  herein 
contained  shall  be  couBtrued  as  requiring  the  production  of  a  transcrii't  of  such 
record  as  evidence  as  aforesaid.  But  In  ite  abserice  the  claim  ahall  be  beard  and 
determined  apon  utiier  gati?faetory  proofs,  eompetent  in  law. 

Approved  September  18,  185U. 

'  Orthorne  ik  V.  f^.  Bank,  fi  Wlit^don,  B69 ;  McCulIooh  «•.  The  iSUte  of  Hai-y. 
land,  4  Wheaton,  31»3;  United  States  v.  Fisher.  2  Cranch,  368,  396, 

'  This  i?eem«  to  be  the  objection  at^aiust  the  statute  of  185f>,  so  far  as  it  it 
founded  on  the  theory  of  vesting  the  judicial  power  of  the  Uiiited  States,  which 
\A  made  in  N.  Y.  Leg.  Obs.  Vol  IX.  p.  7.  I  have  seen  a  like  obiectioti  in  ephem- 
eral  publicatioae,  about  the  %Mi\t  date,  to  whicli  I  am  not  able  partlcukriy  to 
refer. 
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Becondj  third,  or  fourth  of  the  several  constructions  before  ei-i 
amined,  tlieir  j}ropriety  is  to  be  measured  by  their  accordaBctl 
with  the  extent  of  the  conBtitutional  provisions  tbeniselvet  i| 
respect  to  permna  and  jurtRdictions^  and  the  origijial  foi 
of  those  provisions  in  sugtaining  the  rights  and  obligationil 
of  either  private  or  public  persons,  and  also  by  the  conBisteDc 
of  the  means  j>ram4<id  by  the  Acts  for  their  proper  objc 
with  other  principles  of  public  or  private  law,  identified  in ' 
their  authority  with  the  Constitution.  This  manifeetly  wiUJ 
depend  in  a  great  degree  upon  tlm  view  which  is  to  be  taken i 
of  the  authority  of  these  provisions  in  reference  to  public  uidi 
private  persons,  and  may  difler  accordingly  as  the 
third,  or  fourth  of  the  constructions  referred  to  is  aesnn 
the  basis  of  legislative  power. 

§  8S9.  In  reference  to  the  persona  affected  by  these 
of  Congress,  it  is  evident  that  since  the  provisions  are  thcni'  j 
selves  the  law,  and  the  legislation  of  Congress  must  be 
fined  to  the  object  of  making  them  eflPectual  according  to  tieir 
original  extent,  a  statute  can  in  no  ease  be  held  to  apply  to 
any  not  included  under  the  language  of  the<>on8titution  iteclt  I 
The  legislation  of  Congress  cannot  extend  to  more  pei^n^or 
cases  than  are  comprehended  under  the  provisions,  bat  it 
might  be  limited  to  a  portion  only  of  those  persons  who  m«Tj 
under  the  ConstitutioUj  be  demanded  as  fugitives  from  jui^tice, 
or  claimed  as  owing  sendee  or  labor  by  the  laws  of  the  Stat«of 
their  dornicih  In  that  case  the  States  demanding  or  the  privjittr 
persons  claiming,  under  either  provision,  such  fugitivee  if 
should  not  be  included  within  the  meaning  of  these  Acts  would 
still  possess  the  same  rights  whicli,  as  demandants  or  claimftiiti 
of  fugitives,  they  would  have  had  had  there  been  no  Aelof  Coih 
gress;  and  the  judicial  power  of  the  United  States  eonld  still 
be  exercised  to  sustain  those  rights,  if  it  could  have  been  ip- 
plied  before  the  enactment  of  any  statute.  Such  demandtDt^ 
or  claimants  might  also  apply  to  the  executive  or  judicial 
officers  of  the  State  into  which  the  fugitive  demanded  or 
claimed  had  escaped  ;  and,  by  the  separate  authority  of  mah 
State,  recognizing  its  obligations  under  the  Constitution, or 
under  the  ordinary  private  international  law,  the  surrenderor 
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delivery  of  such  fugitive  might  be  made  by  itg  proper  oflBcera, 
Whether  snch  eiirreiider  or  delivery  could  be  made  by  either 
the  executive  or  the  judicial  offlcere  of  one  of  the  States  with- 
out special  local  legislation,  is  a  question  partly  of  the  exer- 
cise of  judicial  power  by  State  officers  under  the  national  mu- 
nicipal law,  which  question  has  been  considered  in  another 
part  of  this  treatise^*  and  partly  of  the  powers  of  the  State 
executive  and  judicial  officers  under  that  international  law 
which,  acting  on  the  St^te  as  a  political  person,  h  a  law  in  the 
imperfect  sense  only,  except  as  it  may  become  identified  with 
the  local  municipal  law  of  that  State, — ^which  question  should 
properly  be  taken  up  in  a  later  portion  of  this  work.  For 
the  claim,  it  is  supposed,  may  be  tiiade  either  under  this  pro- 
vision, operating  as  law  in  the  strict  and  proper  sense,  or 
under  international  law,  operating  among  the  States  as  distinct 
nationalities. 

In  the  earlier  of  these  statntes  the  persons  whose  freedom 
may  be  dra^vn  in  question,  whether  as  fugitives  from  justice 
or  from  labor,  are  described  by  the  words  used  in  the  consti- 
tutional provisions.  In  the  Act  of  1850,  sec.  6,  10,  the  person 
is  described  as  held  to  service  or  labor,  without  adding  **  under 
the  laws  Uiereof-*' 

§  840.  In  the  caaea  of  Bushnell  and  Langston,  who  bad 
been  convicted,  in  the  United  States  District  Court,  under  the 
last  law,  it  wtis  urged  that  the  act  charged  in  the  indictment, 
which  followed  the  statute  in  this  particular,  had  not  been 
shown  to  be  crimiual.  Judges  Bnukerhoff  and  SutJiff  held 
that  the  indictment  waa  therein  defective  ;  by  not  showing  a 
case  in  which  the  District  court  had  jurisdiction.  9  Ohio, 
221,  323<  The  majority  of  the  State  court  refused  to  examine 
into  the  validity  of  the  indictment.  Ibid.  183,  217.  The 
question,  being  of  the  powers  of  courts  on  liabeas  corpus'  and 
of  criminal  jurisprudence,  cannot  be  here  examined. 

§  841.  Tbe  Acts  of  Congress,  or  of  the  Statee,  intended  to 
cany  out  the  eflect  contemplated  by  this  provision,  may  have 
been  so  worded  as  not  to  inchide  all  persons  to  whom  the  de- 

^  Ante,  Yol  I  pp.  496^00. 

•  On  the  general  topic,  fl€e  R»  C.  Hurd  on  HiibeM  Corpus,  Ac,  ch,  6,  sec.  1-3. 
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dcriptive  terms  of  the  provision  itself  will  applj*  In  tlie  case 
of  John  Davis,  at  Buffalo,  Aiigiipt,  1851,  it  was  held  by  Jnd^ 
Conckling.  of  tbo  U.  S.  District  Court,  that  the  proTisions  of  the 
tenth  section  of  the  Act  of  September  18,  1850,  were  pro- 
spective and  vrcre  not  applicable  to  Davis,  who  had  eicaped 
on  or  about  August  25,  1850.* 

§  S42.  Tlie  personal  extent  of  these  clauses  of  the  Ck^nsti- 
tntion  has,  it  will  be  rememberetb  been  considered  in  a  preri* 
ous  chapter,'  The  Act  of  1850  provides  new  means  for  carnr- 
ing  into  effect  the  provision  relating  to  fugitives  from  labor. 
If  there  is  no  legal  right  under  the  provision  itaelf,  or  if  the 
claim  can  be  a  matter  of  legal  controversy  only  when  a 
statute  has  been  enacted  to  give  it  effect,  it  might  be  argued 
that  the  statute  can  extend  only  to  cases  of  escape  iKtcurring 
after  its  enactment.  But  if  the  fourth  construction  of  the 
provision  i&  adopted,  under  which  the  owners  right  of  claim 
is  a  valid,  legal  right,  independently  of  State  or  national  legis- 
lation, the  statute  regards  only  the  remedy  to  be  applied  in 
maintaining  a  pre-exiBtent  legal  right,  and  the  remedy  give© 
should  he  taken,  on  well-known  principles,'  to  apply  to  all 
eases  of  escape,  whether  occurring  before  or  after  its  passage. 
But  the  lapse  of  time  has  rendered  the  question,  nnder 
two  Acts,  of  little  practical  importance. 

§  843.  The  purpose  of  the  provisions  in  the  fonrth  Artie 
of  the  Constitution  heing  to  sn&tain  in  one  State  juriedictic 
certain  rights  and  ohligations  which  originated  under  the  k 
law  of  an<»then  the  Acts  of  Oongress  must  not  do  moi'e  thi 
sustain  sueh  riglits  and  obligations  as  may  be  created  or  gna 
antced  by  the  provisions  themselves.     But  in  doing  thiij 
may  be  necessary  and  proper  to  create  new  rights  and  obt 
gations,  as  accessory  to  and  instrument-al  in  sustaining 
former.     The  nature  and  extent  of  these  provisions,  as  the 
stand  without  the  legislation  of  Congress,  and  the  effect  whic 
they  have  in  reference  to  the  local  jurisdictiong  of  the  seTc 
States,  have  already  heeii  considered.     The  ancillary  rights  3 
ohligations  created  by  the  statutes  are  to  be  now  examined 

^  IV,  West,  U  Jouriial,  14 ;  and  IV.  Mon.  L.  Rep.  169. 

•  Ante,  CK  XXV, 

*  See  on  retrospectlTe  aUintea,  I  Kent,  455. 


FITOER  THE   ACTS   DF   COKORE88. 


incidents  of  the  means  or  instrnmentalities  provided  by  these 
statutes  for  carrying  out  tlie  provisions. 

The  rights  and  powers  which  may  be  exercised  under  any 
provision  of  the  Constitution  can  only  be  such  as  are  in  har- 
mony with  its  other  provisions,  and  the  exhibition  of  any  one 
such  right  or  power  requires,  in  fact^  the  exposition  of  a  large 
portion  of  the  Constitution.  It  is  evident  that  the  exercise  or 
maintenance  of  any  rights  or  powers  under  these  statutes  need 
here  be  exauiinod  only  so  far  as  they  have  practieully  been 
conBideri'd  questionable  in  courts  of  law.  Tlie  questions  which 
are  to  he  examined  in  considering  the  propriety  of  the  means 
or  instrumentalities  provided  by  these  statutes  relate  either 
to— 

1.  The  tribunals,  official  persona,  or  public  oflScers  before 
or  upon  whom  the  demand  or  claim  is  to  be  made,  and  by 
whom  the  delivery  is  to  be  enforced. 

2.  The  remedial  process  by  which  the  demand  or  claim  is 
to  be  presented,  the  proofs  on  which  its  legality  is  to  be  de* 
cided,  and  tlie  method  in  which  the  delivery  to  the  demandant 
or  claimant  is  to  be  carried  into  effect  and  his  custody  main- 
tained- 

3.  The  penalties  by  which  rights  and  obligations  created 
by  these  provisions  or  by  these  statutes  are  to  be  secured  and 
enforced, 

g  844*  The  first  and  second  sections  of  the  Act  of  1793 
constitute  the  only  legislation  of  Congress  relating  to  the  de- 
livery of  fugitives  from  justice.  The  question  whi<'h  has  arisen 
on  this  statute,  in  reference  to  the  first  of  tlie  above-ifamed 
points  of  inquiry,  is,  whether  it  violates  certain  provisions  in 
the  Constitution  of  the  United  States'  by  conferring  the  judi- 

^  Art.  rn,,  S<>ction  L  Til «  judicial  powtT  of  the  United  States  slmU  be  veFted 
ill  one  Sw|>reuie  Court,  and  m  sueh  inferior  court«  ns  the  Congpt*R»  miiy  fmm  time 
Uv  time*  ntduia  nnd  t»st*ibliHh,  Tlie  |iJi%ea  lm\h  of  llic  stiprtniu  and  itif*jri{ir  cotirta 
shnll  hold  their  office?  during  j^r^nd  Ixiiinvior,  and  shall,  at  «tat«d  titues,  receive  for 
their  aervlcot)  a  compenatittoa  which  dlirtil  not  be  diminished  during  ilmr  eontinu- 
ant'e  in  office. 

In  Art.  L,  s^c.  2,  it  is  providfni  fchnt  tb<?  President  shnll  urtmiuntc,  nnd,  by  iind 
with  the  ndvif'C  and  consent  of  tht*  St;nak%  shfdl  apjurint,  ambassadora,  other  pub- 
lic iniaisters  and  eonaulfl,  jnd|^a  of  the  Supren^e  Court,  nnd  all  other  ofTieors  of 
the  Uuiteil  States  whtwe  «pp«hitmt'nt^  are  uot  herein  otherwise  provided  for  and 
which  shttll  be  c^tabUshed  nj  law.  But  th»?  Cong;refls  may,  hy  law,  vesit  the  ap- 
pointment  of  such  iitferior  fitfieerB  m  they  think  proper  in* the  President  alone,  m 
the  Loarta  uf  law,  or  in  the  heads  of  departrueutd. 
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cial  power  of  the  United  States  on  the  Governors  of 
States  i 

The  parallel  qncBtion  which  hag  arisen  on  the  other 
of  the  fiame  Act,  relating  to  the  delivery  of  fugitives 
labor,  aud  on  the  Act  of  1850,  is,  whether  the  same  pro 
of  the  Constitution  have  heen  violated  in  the  first  of 
statu  tea  by  conferring  the  jndicial  power  of  the  United  8Ul 
on  the  State  magistrates  mentioned  in  the  third  section,  or  ii 
the  last,  by  conferring  the  same  power  on  the  ComniiflBioiiail 
named  in  the  first  section  ? 

The  question  is,  first,  whether,  by  the  Act  of  1793,  the  jodK 
cial  power  of  the  United  States  has  been  conferred  on  tlie 
Governors  of  the  States? 

In  this  inquiry  the  n€Uure  and  mnirce  of  the  power  e^€^ 
cised  by  those  Governors,  when  acting  in  the  manner  provided 
by  the  statute,  is  to  be  determined, 

§  845.  The  question  of  the  nattire  and  of  the  politicil 
source  of  the  power  exercised  by  the  Governors  of  States  in 
these  instances  does  not  appear  to  have  been  directly  pafiietl 
upon  in  any  decided  case,  unless  in  the  recent  case  in  the  Sih 
prenie  Court  of  the  United  States,  Kentucky  \k  Dennison. 

In  the  Opinion  delivered  by  Chief  Justice  Taney,  it  is  ex- 
pressly denied  that  the  power  exercised  by  the  Governor  of 
the  State  upon  whom  tlie  demand  is  made,  is  judicial  in  it« 
nature.  It  is  affirmed  that  the  duty  of  the  Governor  in  %\\Kk 
cases  is  "  merely  ministerial,  without  the  right  to  eiercbe 
either  executive  or  judicial  discretion"  {ante^  p.  420),  and  thst 
it  is  no  "discretionary  executive  duty,*'  no  **  discretionary  dntr 
ui)on  which  he  is  to  exercise  any  judgment,  but  is  a  mere  min* 
isterial  duty — that  is,  to  do  the  act  required  to  be  done  bf 
him;"  and  his  duty  is,  in  the  same  phice,  declared  to  belike 
that  of  a  marshal  or  eheriff.     {Antc^  p.  431.)* 


( 


1  Compare  litnguagc  of  Savage »  Ck  J.,  in  Clark's  case^  9  Wend,  220  (vUd 
migHt  have  aIbo  been  cited  as  nnadpating  Judgf^  Taney  in  the  Tiew  Ukun  bjf  Ub 
of  the  baale  of  Icgialativc  jjower,  ante,  g  818), — '*  Whether  the  priscmer  ii  gdly 
or  Innocent,  is  iic»t  the  questioo  before  us ;  nor  is  anj  judJdAl  tribtitial  in  thkSUU 
cbai^t^d  with  that  inqnirj.  Bj  the  Constitutlont  fnll  ffiith  and  credit  art  to  k  i 
given  in  all  tJie  Statoa  to  ihe  judicial  proceed iurs  of  each  State.  When  f 
ceesdlnga  have  been  had  in  one  State  which  oiight  to  put  anj  individual  \  _ 
upon  hiij  trial,  and  those  proeeedijigs  are  duly  auth«aiticated,  full  fiuth  audi 
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I  8i6.  The  Opinion  being  so  express  in  denying  the  judicial 
character  of  the  action  of  the  GoveraorSj  the  view  taken  therein 
of  the  political  source  of  the  power  exercised  by  them,  in  thia  in- 
Btance,  may  not  be  very  material  to  the  present  inquiry,  and 
the  beariDg  of  tlity  judgment  of  the  court,  as  well  ae  of  the  lan- 
guage of  the  Opinion,  on  that  point  may  be  open  to  some 
doubt 

But,  from  the  court's  refusal  to  issue  the  mandamus, 
it  would  seem  proper  to  infer  that,  whatever  may  be  the 
powers  or  the  duties  of  the  Governors  of  the  States  upon  whom 
the  demand  is  made,  they  are  not,  in  the  opinion  of  thnt  tribu- 
nal, derived  from  tbti  Act  of  Coiigrese,  nor  from  any  national 
law  which  may  he  enforced  by  the  national  authority.  The  lan- 
guage of  the  Opinion  appears  to  agree  with  the  game  view. 
Judge  Taney  says  the  Act  **  does  not  import  to  give  authority 
to  the  State  Executive  to  arrest  and  deliver  the  fugitive,  but 
requires  it  to  be  done,  and  the  language  of  the  law  implies 
an  absolute  obligation  whicli  the  kSiate  authority  is  bound 
to  perform*''  {AniGy  p*  433.)  Though  the  judge  goes  on 
to  say  that  this  dnty  is  created  by  the  Constitution,  and  so, 
of  necessity,  regards  it  as  a  duty  under  the  national  law, 
still  he  docs  not  regtird  it  as  a  doty  which,  as  person  under 
law,  the  Governor  can  be  required  to  perform,  Notwith- 
standing his  argument  that,  in  the  provision  itself,  the 
Governor  of  the  State  was  contemplated  as  the  person  upon 
whom  the  demand  is  to  be  made  {ante^  pp.  427, 428),  he  says 
also  that  "the  word  'duty,'  in  the  hiw,  points  to  the  ohliga- 
tion  on  the  Stuie  to  carry  it  into  execution/'    [AniCj  p.  432.)* 

This  language  is  indeed  to  he  reconciled  with  tlie  denial  of 
any  *' executive  discretion"  above  noticed,  but  it  would  seem 
that  Judge  Taney  would  derive  the  Governor's  authority  from 
his  being  the  representative  of  the  State  in  the  fulfillment  of 

BhiUI  b«  given  to  Uiem  in  erery  other  State,  If  Bocb  pprson  flee  to  onatber  Stute, 
it  is  not  iicoessary  to  repeat  in  sueh  Stnt*?  to  which  ho  hna  fled  the  itdtlfttiiry  pro- 
ceedingfl  which  have  already  been  bad,  hut  be  is  to  be  Ront  bnck  to  be  tried  where 
the  offeree  i«  eliarged  to  have  been  committed— to  have  the  pmceedini^  conBuui- 
mated  whore  tboy  were  bejfuiL'* 

'  The  view  tjiieu  of  the  poaitioa  of  a  State  Governor  In  tids  matter  by  Jnd^ 
Smith,  in  3  Wise.  35  {afUe,  p.  511),  secma  to  agree  with  these  observations  of  t£e 
Ctdcf  Jutftic*. 
VOL.  II, — 39 
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a  particular  class  of  its  duties,  and,  consequently,  would  i 
his  authority  as  politically  derived  from  the  State.     In  oil 
words,  Judge  Taney,  in   language  contradictory  to  that 
Judge  Pope  in  a  case  hereinafter  cited,*  would  consider 
power  as  official  in  the  Gorenior,  and  not  personal, 

Whether  the  court's  refusal  of  the  mandamus  ia 
ent  with  passages  in  the  Opinion  declaring  the 
of  an  "  absolute  right "  in  the  demanding  party  and  **  a  cor- 
relative  obligation  "  on  the  other  side,  and  that,  the  right  and 
obligation  being  establii^hed  by  the  Constitution,  "  it  becau 
necessary  to  provide  by  law  the  mode  of  carrying  it  into  ei 
cution,''  '  is  not  very  material  Iiere  to  consider. 

§  847,  Chancellor  Kent,  in  the  passage  already  cited 
his  Commentaries,  seerns  to  be  the  only  juristical  autlioril 
holding  that  the  power  exercised  is  judicial  in  qnality,* 

§  848.  In  some  of  the  cases  under  the  law  of  1S50  (wher 
an  argument,  that  the  action  of  the  commissioners  of  the  Unit 
States  Courts  is  not  judicial  in  character,  is  based  on  the  doc- 
trine that  the  power  exercised  by  the  latter,  in  respect  to  fu 
tlves  froni  labor,  is  of  the  same  quality  with  that  exercised  br  ' 
Governors  of  States  in  respect  to  fugitives  from  justice)  it! 
assumed,  as  beyond  question,  that  the  action  of  the  Govemd 
under  tlie  law  of  17D3,  is  not  an  exercise  of  judicial  power. 
these  instances,  while  it  is  admitted  that  the  constitutions 
of  this  Act  of  Congress  in  this  respect  has  never  been  the  snl 
jcct  of  direct  judicial  decision,  it  is  common  to  refer  to  the  fa 

»  PoMt,  g  849.  *  Ants,  pp.  428,  429. 

*  Ante,  ^  7^3.     Similar  jiixthority  for  tbe  same  doctrioe  m»y  be  fotitid  i 
bill,  noted  «i»/*!,  p.  425.     From  a  Kepurt  in  the  Legislnture  of  Virgmiii,! 
17,  1R40  (Vii»  Law^^,  1839,  p.  155-16^1),  it  8€«ni9  that  the  Leicji.Mlature  of  Gt 
had  propof?^^*!  an  appeal  U)  the  Congpijaa  of  the  United  Statt^a   »o  to  am^nd  i 
Btatute.*^  herctufore  pureed  upon  that  9ubjoc9t  as  to  authorixe  the  demand  in  l 
caiM»  contemplated  to  be  made  upon  the  circtiit  jud^e  of  the  United  Stat«6  hari 
jarisdktioo  in  the  Stat^  where  the  fugitive  mAj  be  found.    Tlte  Committee  oft 
Virginia  Legislature  "  hna  decided  objections,  and  it  cannot  withhold  the  ejrpr 
eion  of  it©  regret  that  Georg"i»,  with  whom  Virj^rinift  will  make  common  cas 
(should  recommeud  it.     In  the  first  place,  the  surrender  of  a  fugitiTe  from  jo 
is  properly  an  exceutive  duty/*  Ac.    And,  on  ]>.  16fl,  the  Coromittee  say  thai  I 
vonld  be  danger  of  collision  between  the  State  and  the  Federal  authoritie*,  usi* 
that  they  are  unwilling  to  have  the  RTibjcct  r»f  slavery  di8ciij»sed  in  thia  way  id 

Con^es^  on  tlie  iatroduiition  of  Virginia.     The  report  waa  on  the  Ci^nlYi 

with  New  York,  antf^  p.  10.     An  infureDce  aa  to  the  character  of  the  actio 
be  founded  on  the  stjitnte  which  places  the  extradition  of  fugitiTea  in  the  Tl 
^Colurnbin  within  the  powers  of  the  Chief  Justice  of  the  IHatnct     ^*tfr,  p.  1 
*  nlso  the  law  of  Kentucky,  ante,  p.  16,  n..  and  of  Indiana,  an/*,  p.  120,  a. 
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that  the  Governors  of  States  have  repeatedly  made  the  delivery 
required,  aDd  tliat  their  power  to  do  thid  in  a  proper  case  has 
never  been  questioned.  It  Itas  been  common  to  quote  Judge 
Story's  stateinent  of  this  argument  in  Prigg's  case.* 

This  "  acquiescencej"  as  Judge  Story  called  it,  or  thiis  act- 
ing in  the  manner  contemplated  by  the  statute,  is  indeed  evi- 
dence that  the  Act  has  not  been  considered  nnconstitotional, 
and>  as  regards  the  present  inquiry^  that  the  power  exercised 
by  the  Governors  is  not  tiie  judicial  power  of  the  United  States. 
But  the  conclusion  is  the  same,  whatever  raay  be  the  nai^ure 
of  the  power,  if  that  power  is  not  derived  from  the  United 
States.  From  the  uae  made  of  this  coBclusion  in  sustaining 
the  legislation  ret?pecting  fugitives  from  labor,  it  w^ill  be  seen 
that  the  important  inquiry  is,  whether,  in  denying  that  the 
power  exercised  by  the  Governor  is  the  judicial  power  of  the 
United  States,  it  is  the  quality  of  the  power  or  the  source  of 
the  power  which  is  referred  to.  Judge  Story,  in  the  place 
cited,  had  no  reference  to  the  question  of  the  nature  of  the 
power  exercised  by  the  Governors  of  States.  He  was  arguing 
only  in  support  of  the  power  of  Congress  to  legislate  in  refer- 
ence to  the  subject;  which  power  is  here  assumed  to  exist.  The 
power  of  a  Governor  of  a  State  to  act  in  the  manner  contem- 
plated in  these  sections  of  the  Act  of  1793  has  never  been 
questioned  in  the  cases  arising  nnder  them,  but  whether  the 
decisions  sustaining  his  action  involve  the  proposition  that  his 
action  is  not  an  exercise  of  power  properly  belonging  to  the 
judiciary,  under  the  clause  of  the  Constitution  above  cited,  de- 
pends  on  the  question,  whether  he  is  held  in  tliose  cases  to  be 
exercising  powers  derived  from  the  national  Government,  or  a 
power  incident  to  his  office  as  State  Executive.  If  his  power 
in  this  respect  is  derived  by  the  United  States,  then  the  prece- 
dents sustaining  his  action  may  be  taken  to  affirm  that  the 
power  is  not  judicial  power,  in  its  quality. 

§  849.  It  waft  held,  in  ^  paHe  Smith  (1S42),  3  McLenn's 
C.  C.  R.  1^9,  131,  by  Judge  Pope,  that  the  Governor  of  Eli- 
nois  had  acted  as  the  instrument  or  appointee  of  the  national 


'  18  Peters,  620,  atU«,  p.  472;   and  see  McLean,  J.,  to  the  same  effect,  16 
Peters,  666,  and  Swnn,  Cli.  J„  9  Oh,  190, 


GIS 
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Oovemmeot,  and  not  as  the  officer  of  tbe  Stmte ;  that  the  Aet 
of  lllinoia  reqairiog  him  to  make  such  surrender,  while*  it  may 
have  imposed  upon  liim  a  duty,  conferred  no  power,  mud  did 
not  make  him  the  instrament  of  the  State,  The  jndge  smya:— 
"  Tfie  power  is  not  official  in  the  Governor,  bnt  personal/  It 
might  have  been  granted  to  any  one  else  by  name.  Bat  coo- 
sjderationa  of  convenience  and  policy  recommended  the  sdee- 
tion  of  the  executive  who  never  dies," 

Bttt  it  may  be  doubted  whether  this  theory  has  been  uni- 
formly adopted.*  The  sttitute,  it  will  be  noticed,  doea  not 
direct  upon  whom  the  demand  shall  be  made  by  the  Ex- 
ecutive of  the  State  from  which  the  alleged  criminal  fled, 
but  contemplates  ca^es  in  which  that  demand,  accompanied  by 
certain  specified  proofs,  shall  have  been  made  upon  the  Sxeeu- 
tive  of  the  State  into  which  such  criminal  has  fled.  It  is  trot 
that  it  then  declares  what  "  shall  be  the  duty  "  of  tlie  laU«r 
in  such  case ;  and  if  a  duty  is  impo^  by  the  Act,  it  wonid  ap* 
pear  that  some  authority  must  have  been  at  the  aame  tima 
conlerred.' 

§  850.  In  all  or  nearly  all  the  States  Acts  liaT^e  bma 
parsed  to  enable  the  Executive  to  make  the  delivery  of  a  fayi- 
tive  from  justice  according  to  the  constitutioual  proviaion;* 


^  But  the  lAQgiMgG  of  tbf!  Act  la  siitfiiiUrly  iiiM»p(ro|)riate  to  this  riew  of  t^ 
power.  The  word»  mrei — '*  It  aHaU  be  tbe  duty  oruie  csecutiTe  ftothority  of  Ae 
BUt«  to/*  4c 

^  la  Priffg's  csoe»  1$  Peters,  6&4,  Jn<%e  McLean  seems  to  liATe  justified 
Mction  of  £e  Stete  maf^igtrAtes  io  deUTerm^  up  fugitives  fi-om   1»bor 
exertdse  of  power  poUilcaUj  derived  from  the  Stjite^  not  frcmi  tlie  Unii 
(ninft.  ^  ^70) ;  and  refenijig  to  the  compliance  of  the  GorerDors   of  Si 
xw  na  o<f  the  Actt  he  dr«wa  thia  pAndlel  between  their  rncHion 

i^stnite«  :^-"  Now,  if  Conii^eAt  may  by  legiaLation  require 
iihj  the  highest  St&te  offic^r^  idaj  tltey  not  on  the  9mmo  f 


quirr    15^  ruprittte  dntiet  in  regard  to  the  sorrender  of  fvgiU' 
■  J'  officers f     "Appropriate  dntiea**  mnst  meeo  dnl 
the  offii-i'A  they  should  be  noldin^  under  the  State.     It  woold  seen 


oth-' 


tn^ui  dntiegi  spperi 


McLean  would  hiirilly  h^re  agreed  with  Jnd^  Pope,  in  SniiUi*fi  e^i- 
power  In  the  GoTtmor  i*  not  otfidal,  bnt  personaL 

*  In  JSx  p^te  Smith.  3  McLean,  131,  it  ia  aald  that  the  Act  direcle  llie  < 

to  be  nmde  npon  such  EzecntiTe,  Stoir,  J«,  in  Prigg^a  o^e  (16  Peters.  tl20,  c«(f. 
p.  47ii).  fpeak  of  tbe  Act  *'  whicb  desirauted  the  pentm  (the  State  ExeeaiiTf) 
upon  whom  the  dtjranad  ^hoold  Ihb  inmdar 

*  See  anii.  the  sUtuti'^  empowering  the  GoTemor  to  delirer  up  fivili'm  ft^ 
juMic'^  TinfiHl  nndor  law?  nf  \  irfj^inm,  p.  8;  Kentucky,,  p.  16-  M aifHainttiiMriiaM_ 

34:NewHAr  ^       ^  ■"'■■ 

i**B§cv,  p.  94  : 
'  * "  ;  Louisia 


me,  p»  34 ;  New  Hnrnp^hir*?,  p.  36;  Cormeeticnt.  pp.  42,  49^ 
Tenneafw,  p.  »4  ;  Illinois,  p.  186;  Michigan,  p.  138  ;*w' 
ouisuma.  p.  I«6:  MLwiuri.  p,   169 
ta,  p.  178;  Kansaa,  p,  18^;  Florida,  p. 


ArkmaM9. 
193;  CWlllbiui,! 
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and*it  is  a  question  wlietLer,  under  the  State  Cod  Btitutions^ 
tbat  power  does  not  belong  to  the  executive  department  inde- 
pendently of  any  legislation.  Unless  it  is  to  be  held  that  the 
Act  of  Congress  puts  an  end  to  the  concurrent  legislative 
(juridical)  power  of  the  State  on  the  subject,*  there  seems  no 
reason  for  holding  that  the  Governors  do  not  exercise  State 
power  in  making  the  delivery.  That  power  would,  of  coui'se, 
have  no  efiect  beyond  the  limits  of  the  State.  The  second 
section  of  the  Act  of  Congress  makes  the  custody  of  the 
alleged  criminal,  in  the  hands  of  the  agent  of  the  claiming 
State,  lawful,  if  not  bo  independently,  under  the  Constitution, 
in  every  other  State  through  which  it  may  be  necessary  that 
he  should  pass.  But  even  if  this  statute  was  necessary  to 
give  legality  to  that  custody  beyond  the  limits  of  the  surren- 
dering State,  still  it  does  not  follow  tliat  the  power  originally 
exercised  by  the  Governor,  in  ordering  the  delivery,  was  not 
power  politically  derived  from  that  State. 

§  851.  But  utdiatever  may  be  the  existing  authority  for  the 
doctrine  that  the  action  of  the  Governors  of  States,  on  deliver- 
ing up  a  fugitive  from  justice  on  demand,  does  not  involve  na 
exercise  of  the  judicial  power  of  the  United  States,  still  the 
correctness  of  that  doctrine  may  be  independently  examined. 

It  has  already  been  argued  hero  that  the  only  power  which 
Congress  has  to  legislate  in  reference  to  this  provision  of  the 
Constitution  is  the  power  to  carry  into  execution  the  judicial 
powder  of  the  United  States  in  cases  arising  under  it,  according 
to  the  fourth  construction.'  If,  then,  the  Governors  of  States, 
acting  in  the  manner  contemplated  in  the  statute,  derive  their 
power  from  the  Act  of  Congre^Sj  and  if  they  do  carry  into 
effect  the  whole  pui*])ose  of  the  provision,  whicli  seems  nn- 
quet^tionable,'  the  conclnsion  appears  inevitable  that  they  have 
been  invested  with  the  judicial  power  of  the  United  States. 
The  action  of  a  Governor  in  allowing  or  refusing  the  demand 

'  Corapar©  (tnttSt  VoL  I,  p.  4^2. 

rAtiti-,  §3  881,832. 

"  In  tht*  Opiuitm  by  Timey,  Ch.  J.,  in  Kentucky  n  DenniBon,  tbe  execution  of 
tilt*  ]jrc»visiijfi  [a  jittributed  to  th^  combined  exercise  of  the  judieinry  of  the  Stute 
from  wbiiii  the  peraon  chiirged  fled,  and  the  Oovcmor  of  the  State  in  which  he  h 
found.  But  this  view  fan  Ue  etieliuned  only  by  attributing'  legal  operiitii>n  to  tbo 
crimLuAl  law  of  thc«  demuidliig  State  In  the  other  State*    AfU6g  §§  S1B-S20. 
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made  upon  bim  undor  tlic  Act,  seems  to  co^er  tlie  whold] 
'*ca8e"  supposed  to  have  been  tbe  subject  of  the  jadiciall 
power  anteriorly  to  the  legislation  of  Congress,  It  cannot  bel 
taken  to  be  ancillary  or  ministerial  in  respect  to  the  decisioii^ 
of  any  "case;'  which  arises  under  the  prorision.  If^  by  the 
action  of  the  State  Executive,  the  "case^'  which  was  wit 
the  judicial  power  has  been  completely  disposed  of,  that 
is  very  diflerent  from  that  of  persons  exercising  a  mini»t 
office  ancillary  to  the  power  held  by  the  judges  of  courts/ 

But  if,  as  is  commonly  held,  Congrefis  has  legislated  in 
tue  of  authority  to  carry  into  execution  a  power  vested  in  th« 
Government  as  a  whole,  under  the  second  or  under  one  adapt*, 
ation  of  the  third  construction  of  the  constitutional  provisionj** 
there  is  no  such  necessary  conclusion  that  the  power  exercii 
under  the  Act  is  the  judicial  power.  The  question,  whethiMr  i| 
is  so  or  not,  must  then  be  determined  from  the  essential  n&tnr 
of  the  action,  without  reference  to  the  basis  of  le^slation. 

§  852.  In  gupport  of  the  doctrine  that  tl:^^  action  of 
Governors  of  States  contemplated  in  the  Act  of  1703  is  not 
exercise  of  that  kind  of  power  which  in  the  public  Jaw  of 
United  States  and  of  the  several  States  is  called  *'  the  jndicifl 
power/'  it  seems  very  natural  to  argue  that  such  action 
not  distinguishable  from  that  which  takes  place  in  surrend€ 
ing  persons  claimed  by  foreign  governments  as  fugitive  cr 
inals,  citlicr  under  treaty  or  under  customary  iutematit 
law,  and  that  it  has  been  always  held  that  Buch  surrenc 
falls  within  the  executive  and  not  within  the  judicial  funetioa 

It  will  pjrobably  be  foiuid  that  in  every  American  case 
extradition  to  foreign  governments,  some  inquiry  as  to  its  pr 
priety  in  the  particular  instance  has  been  made  by  eome 
son  ofiScially  connected  with  the  judiciary/ 

'  In  Sims*  cftsp,  TV,  Monthly  L.  R,,  6-8 ,  Mr.  Comnnssioner  Ciirtis   seeing 
have  billed  the  k^slatioQ  of  ConCTe^s  on  the  theory  of  earrying^  i&to  e&eccit< 
the  judieiftl  powiT  of  the  Ujiitod  SUtea.     But  he  avoids  the  coocliL'sioa  in 
text  by  holdiLg  that  the  action  of  the  Exfcative  m  the  one  en^e,  and  of  cconii— 
siooors  in  the  other,  b  miaistcriiil  or  nnL-illftry  to  the  judiiml  |»ower  wUidi  wiw  t 
be  carried  iato  execution  in  thf^e  cn^^es.     But  Mr,  Cmli«  hm  not  fihawti  whea 
whero  this  judieial  power  h  carried   into  eiecutioij,  if  not  by  the  Executive  i 
the  oomims«iorier. 

•^fi^f,  §  791. 

•  The  27th  artide  of  the  treaty  with  Groat  Britain,  of  1794  (Vni.  St  U.  *^ 
120)»  provided  for  extradition  on  iuch  evidence  of  criuiinality  m,  aeeordin^  to  tkt 
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§  853.  The  argument  of  Miv  Marsball,  afterwards  the  CLief 
Justice,  in  tlie  Iloiise  of  Eepresentatives,  Feb.  20,  ISOO,  on 
resolutions  condemning  the  Prefiident'e  action  in  Xii^jli's  or 
Rubbine'  case,  is  regarded  as  the  leading  aiitliority  for  tbe 
doctrine  that  this  judicial  inquiry  h  not  an  exercise  of  the  co- 
ordinate judicial  power  or  fimetion,  and  that  it  properly  takes 
place  as  bubordinate  and  ancillary  to  tlic  executive  function.* 


Uws  of  the  phicii  where  the  furtive  or  person  eh*irffpfl  HhiiU  be  frnind,  would 
justify  his  uppreheut^iou  find  coiniiutni<?nt  for  trial  if  the  olFenee  liiui  been  therts 
committed.  No  provUiori  Is  m»de  fr>r  the  action  of  judicial  officer*.  The  hrth 
artich3  of  the  treaty  with  Grciit  Britain,  of  1842  (ibid.  572 »,  provides  f«»r  iiwuing 
warrants  '*  by  the  reiiptrctive  judjy;^t?fi  and  other  majt^istrates  of  the  two  govt>m- 
ments"  "to  the  end  that  the  evidence  of  crimlrjftUty  mnj  be  heard  and  cun- 
Bidered"  before  them;  and  "  if,  on.  such  hfariii;^',  the  evidence  be  deemed  6»fH- 
clent  to  austiiin  the  chari^re,  it  ghrdi  be  the  dnty  <A  the  examiniD^  jud|^e  or  mHgiit- 
Irnte  to  certify  the  sHnie  to  the  proper  exef  utive  autlifsrity*  thiit  n  \varrant  niuy 
issne  for  the  »arrender  of  wiieh  fu»^tive."  The  trfatv  with  Franc**,  1848  (ibid. 
680),  provides  that  the  Riirrondcr  on  tlu3  jmrt  of  the  fJovermnent  of  the  United 
States  "  fcihall  be  madt*  only  b}-  the  fluthority  of  the  Executive  thereof;"  and  this 
"  only  when  the  fact  of  tht*  commiHeion  of  the  crime  ?hall  be  so  established  a^  that 
tJie  \nW3  of  the  country  in  which  the  furtive  or  the  person  so  aceu«e<l  shftU  he 
founrl  would  justify  his  or  her  flpj^rehension  and  commitment  for  trial  If  the  triina 
had  been  thtre  coraniitt^*d,"  No  [>ro vision  is  made  for  the  action  of  judges  or 
ma^^i-^tnites.  The  Act  of  1848,  entitled  Jh  Ad  for  pivinf/  rfcct  to  cn^tain  treutif 
Rttpidations,  ttc,  (IX.  Slat.  IT,  8.  302),  vested  power,  jarisdiction,  nud  authority, 
in  tin*  jin%<^'8  of  the  Ignited  States  courta,  and  in  any  com  mi  a  &  loner  authorized  lor 
the  jjurpoBB  by  those  courts,  and  in  the  judg^es  of  the  State  courts  to  issue  war- 
rants  on  complaint,  to  bear  the  cridonc*i  of  criminality,  and  if,  on  fcuch  hearinf^, 
the  evideoce  should  be  deemefl  Bufficient  to  fiiietain  the  charge  uudt  r  the  treati% 
to  certify  the  tianie,  with  the  testimony,  to  the  h^ecretary  of  State,  who  was  author- 
ized to  is^ne  a  warrant  of  extraditioji.  On  the  decision  of  the  Stipreme  Court 
in  Metz^^er'a  case  (1846),  ft  How.  170,  this  Act  miiJit  be  considered  to-,  declaratory 
of  pre-exist int^  law.  To  the  Hume  etJ'ect  is  Wottdhury,  J.,  in  The  British  IMsouera 
(184 5K  1  Woudhury  and  Minot,  *l%  Contra  in  JudjS<^  Edmonds  in  Metzs^er's  ca&c, 
1  Barbour,  257,  and  according  to  the  note,  ib.  258,  Judge  htory  wus  of  the  same, 
opinion. 

'  A  full  history  of  this  coae  and  the  <!ebiit<5§  in  the  Houee  U  gr^ren  in  1  Hall's 
Jonrn.  of  Jur.  18*  and  Wlieaton't*  State  Trial?*,  3V3.  Marsltairs  epee^i'h  h  also  iii 
6  Wheaton,  App.  I.,  nnd  willi  the  report  nf  the  ca»e  in  Bee's  Kep.  2G^.  President 
Adafnsi  had  requested  Judj^e  B<'e,  U.  t*.  I  list.,  hi  arrest  Uobbin.>*,  *'  and  to  inquire 
whether  or  jiot  he  wua  ^nlty  of  the  offence  churched  a^THinst  him/'  The  Jud^e, 
ha  vim?  HiitisOed  him  self  of  his  guilt,  reported  to  the  PreHident,  and  afterwards,  hy 
his  direction,  delivered  the  prisoner  to  the  a;^t^nt  of  the  British  Government.  Mr. 
MarshalJ  urgnetl  ilmt  the  case  was  one  for  executive  and  not  judicial  decision. 
He  admitted  the  division  of  powers  stated  by  the  supporters  of  tJie  resolutions, 
but  objected  to  the  declaration  contained  in  them,  "  that  the  judicial  power  ex- 
tctkds  to  nil  qu€»tion4i  ainslng  under  the  CouHtitntion,  treaties,  and  law*  of  the  Uni- 
ted State?!.  The  difference  between  the  (Constitution  and  tlie  rei^olutions  woa  ma- 
terinl  and  apparent.  A  caic  in  law  or  equity  w*ia  a  tinn  well  undcrstt>od  and  of 
limited  Hif^iiitication.  It  wai*  a  controversv  between  partiesi  which  had  taken  a 
shape  for  judiciid  decimoiL*'  If  the  judicial  power,  he  ar^^ued,  were  thus  extended 
to  every  mt^ntion,  instead  of  "  all  can^a  arising,"  *Stc.,  the  judiciary  would  eucroacli 
on  the  other  funetiooA.  **  By  extending  the  judicial  power  t-o  all  cages  in  law  and 
eqaltjji  the  ConfiUtution  hud  never  been  understood  to  coufer  on  that  department 
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Though  this  argument  may  hare  quieted  the  House, 
&eems  to  have  failed  at  the  time  to  satisfy  public  opinion 

the  propriety  of  tlie  Presideut's  course.* 

§  854.  The  doctrine  that  the  power  exercised  by  the  j 
cial  oflBcer  is  simply  ministerial  and  ancillary  to  the  execotiine 
function,  seems  al»*3  to  he  affirmed  by  Tilghman,  J.,  in  Coi 
monwealth  v.  Deacon  (Short's  case),  10  Serg.  &:  Rawle,  1 
and  by  Woodbury,  J.,  in  The  British  Prisoners,  2  Woodb 
and  Minot,  66.  Ilolines  v,  Jennison,  14  Peters,  540,  ia 
some  authorities  understood  as  affirming  the  neeedsity  of 
ordinate  judicial  action  ;  sec  Lewis'  Or.  Law,  263  ;  Edmonds, 
J.,  in  1  Bari>onr,  265. 

§  855.  Id  the  year  1S54,  Tliomas  Kaine,  on  the  applicati' 
of  the  British  consul ,  and  without  any  direction  from   the 
ecutive  department  of  the  natiojial  Government,  was  com 
ted  to  custody  by  '*a  commissioner  appointed  by  the  Circ 
Court  of  the  United  States,-'*  after  a  hearing  before  him^ 
abide  the  order  of  the  President  of.  the  United  States  in 
premises. 

Tlic  validity  of  this  commitment  was  affirmed  by  Jnc 

uiy  p(^Uticftl  power  irhatevGr.    To  come  mthln  this  deficriptlcm^  a  ({QeslIoD  i 

Aianme  a  lej^al  fomi  for  forensic  litlfi:ation  and  judicial  decision.  Tht^re  ntnat  '  , 
purtiea  to  come  Liito  eoiirl  wlio  ejwi  be  reached  by  its  process  and  bound  br  i| 
power»  whose  rii^hfrs  admit  of  ultimate  di^j.ision  by  a  tnbanal  to  which  tliev  »ii 
bound,  A  cii«c  ill  law  or  (*qaity  prfjper  for  judicial  decision  mny  ariEte  undfrl 
treaty,  when  the  riijhti  of  iJidividunli*,  acquired  or  Btcurfd  by  a  treaty,  «r^  to  * 
aflflerted  or  defended  in  court, — a^  under  the  fourtb  or  sixth  article  of  the  tr^ 
of  peace  with  fireat  Britain,  or  under  thoie  articles  of  our  lflt«r  trestles  will 
France,  Ppiin-iia,  and  other  nations,  which  secure  to  the  subjects  of  tboiie  nfttiM 
their  propcrt\^  within  tlic  United  StAte«,or  as  woold  b«  an  article  ^hieh  Jti»t«*<!< 
stipulating  to"  deliver  ap  an  offender  should  stipulate  his  pnni-'  -ivided  the 

cftHe  woa  puniahablo  by  the  liiw^  and  iu  tin*  eoart^  of  the  Vnv  Ji^%  th« 

judicial  power  cannot  extend  to  puUtiad  compacts,  oa  the  rMtn>ji>[iuicnt  of  1 
Doundary  line  between  tb^  American  and  Britiftit  dominioDfi ;  the  cn^c  of  the  i 
Every  of  a  murdertr  under  the  *i7th  article  of  our  present  treaty  with  Britaia,^ 
The  main  ar^fument  which  then  followis  is  that  th«' judicial  poweroMmot  be  ei 
uifled  becaufle  the  actual  delivery  or  extradiUou  is  not  withm  the  capadtj  of  f 
courts,  but  i*  a  political  and  extciitive  act. 

^  CatroD,  J.,  in  Kai^ne's  case,  14  How.  Ill,  The  Act  of  Virginim,  21  JtOL,  1( 
R,  C.  of  1S19,  p.  SftiJ,  €,  Ifil,  ]  Rol)inson'R  IVflctice,  p.  8.  And  the  histt.rv  of  t 
controversy  in  1  Hairs  Journ.  18,  and  Wharton's  State  Trials,  393.     But  Jod 

Story  haa  »aid.  somewhere,  that  it   *' put  the  question  at  rust  forever:** 

by  Edmondi,  J,,  iu  Metzger*^  m»i^,  1  Barbour,  2»i5. 

*  The  commissioner  being  iippoint**d  under  the  Actof  Fehruftry  20,  1812,  *« 
fnr  ttu  mnrr  comrnicnt  takintf  of  4i0*IamU  und  hail  in  tHfil  cfnines  dependhiQ^ 
trntrtm  «/"  (U  UnitM  Stately,  11.  ^t.  U.  S.  579.  and  the  auppleinentary  Aots/jl 
1817.  ILL  Ib„  350 ;  Ann:,  23,  1B42,  sec.  1,  Y.  IK  816 ;    and  tho  rule  of  the  1 

"t  of  1851,  Bee  14  How.  142,  M3. 
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BettBy  wliOj  on  habeas  corpus  before  him  as  Judge  of  the  Cir- 
cuit Court,  remanded  the  prisoner.  When  return  was  made 
to  Mr.  Justice  Nelson,  as  Judge  of  the  Supreme  Court  at  eliam- 
berg,  on  another  habeas  corpus  issued  by  him,  he  directed  that 
it  should  be  heard  at  the  ensuing  term,  before  the  full  bench. 
Upon  thiB  proceeding,  as  improper,  no  jurisdiction  was  taken 
by  the  court  ;  but  petition  was  made  to  tlie  court  for  a  writ  of 
habeas  corpus  and  certiorari,  to  bring  up  the  proceedings  be- 
fore Judge  Betts,  in  the  Circuit  Court,  in  exercise  of  its  appel- 
late power,     (In  re  Kaine,  14  Howard,  118,  ISO.) 

In  the  present  inquiry  it  is  material  to  know  whether  the 
court  regarded  the  prisoner  as  then  in  custody  under  the  orig- 
inal commitment  by  the  commissioner,  or  under  the  decision 
of  Judge  Betts.  A  conclusion  respecting  the  quality  of  the 
power  exercised  in  declaring  the  prisoner  within  the  term  a  of 
the  treat3%  could  be  di-awn  from  the  deeibion  of  the  court  only 
if  the  legality  of  the  custody  was  ba«ed  ujx^n  the  action  of  the 
commissioner.' 

Mr.  Justice  Curtis,  who  w^as  the  only  member  of  the  court 
who  distinctly  affirmed  the  prisoner  to  be  in  custody  under  the 
commissioner's  warrant,  in  denying  the  motion,  held  tliat  it 
could  be  granted,  if  at  all,  only  in  the  exercise  of  the  appellate 
and  revisory  power  of  the  court,  and  that  that  power  could  not 
be  here  exerted  because  the  acts  of  a  commissioner  cannot  be 
the  exercise  of  the  judicial  power.  His  language  is  (14  How, 
119,120): — "That  no  such  control,  by  means  of  an  appeal, 
writ  of  error,  or  other  proceeding,  can  be  exercised  by  this 
court  over  a  commissioner  acting  under  the  authority  of  an 
Act  of  Congress,  or  undercolor  of  such  an  authority  ;  and  that 
this  court  has  no  power  in  any  way  to  revise  his  proceedings, 
I  consider  equally  clear.  In  £x  parte  Mctzger,  it  was  de- 
termined that  a  writ  of  habeas  corpus  could  not  be  allow^cd  to 
examme  a  commitment  by  a  district  judge  at  chambers  un- 


*  A  IDce  Inference  might  be  drawn  from  a  decision  aMrmlng  tbe  vfllkUty  of 
1  cuatody  under  a  cominitment  by  one  of  the  "jai%««  of  tlie  Slutc  Conrte,"  men- 
tioned in  the  Act  of  1848,  If  it  were  c-quaUy  neoessary  to  ^tippose  that  in  makiog 
it  he  hmi  t  jcereiscd  power  politically  received  from  tbo  United  States.  It  h  for 
the  present  assumed  that  th*  actlon^of  a  State  judge  should  be  considered  us  an 
e^eroi^e  of  the  tfmcumut  judi^iot  notrtr  of  the  StAtia.  In  the  Britiah  PriBoners, 
1  Wood,  and  Minot,  66,  it  wa«  held  ty  Woodbury,  J.,  that  hia  action  ia  ministerial 
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der  the  treaty  between  tie  Uaited  States  and  France  for 
immm  tlitit  tLe  judge  in  ordering  tbe  commitmeiit  exerci&ed 
sp€€ud  aut/iority,  and  the  law  had  made  no  provision  for  the 
reriiion  of  hk  judgmentp'    The  same  reason  applie^i  to  the  ; 
tion  of  tliiM  coinmiftsioner.     Kot  only  has  the  law  made  no  pro*l 
virion  for  the  revitiiou  of  his  acts  by  this  court,  but,  strictljrJ 
ipeakin^,  ho  doea  not  exercise  any  part  of  the  judicial  power  < 
the  UriitLMj  Status.     That  power  (;an  be  exerted  only  by  jud| 
ftppouiti»d  by  the  President,  with  the  consent  of  the  Senat 
holding  their  offices  during  good  behavior,  and  receiving  fixed! 
fialarieB.^'     (Koferring  to  Const.,  Art.  3,  sec.  10.)' 

A  conclusion  agaiiibt  extending  the  appellate  jurisdictioa] 
to  the  act  of  a  commisdioner  would  follow  from  this  reasoningJ 
whatever  might  be  the  quality  of  the  power  exercised.     The 

*  In  tliA  iTiiittor  ofMptjtj]jcr  (1846),  5  How,  170,  He  had  been  coninjitted  by  Jtidrt  j 
Bettn  f»f  th(^  V,  S.  lHj*tHct  Court  ni  cKiimhern.     Application  bebig^  mmde  to  llej 
Hi* It IV mp  t'otirt  nf  t  lt*5  V.  S.  for  hnbeas  carpus  to  peviitw  the  Action  of  the  diitrkt 
jua>fi»,  Ibf  q«i'>*tl«ui  wiin  r»f  tlie  <?3tU?nt  of  tiie  nppellAte  juriadlction  of  the  Supreme 
roiirl.  mi<iof  i(^  (lOWiT  t*>  issut*  thh  writ  utiiltr  sec.  H  of  the  Judiciary  Act.  In  the 
IJjilulim  of  the  court,  by  MeLcnii,  J.,  ib,  191 : — "  There  is  no  form  in  Vliich  an  «p- 
iu4)aU'  pow*')'  <*iin  he  exorcised  by  thi-§  court  over  the  proceedings  of  a  dlsftiict 
Jud4{f«  Hi  hU  chambers,     ][e  exercises  a  »iJtcial  txitthoritit,  and  the  law  has  niade  DO 
|triiviiiioii  for  iho  re\i!!iioii  of  hU  judjo^ient.     It  cannut  be  brutight  be/ore  tbe  Did* 
Irh't  or  Circtiit  i  'aurt ;  consequently,  it  cmiiiot,  in  the  iiatQre  of  an  appeal,  be 
brgtiirht  Wfon*  thb  court/'     li  it  i*  di^termined  by  this  decision  thai  the  pam^r  ' 
fsmliod  wits  not  Jadielal  bee  '  tion  vns  done  nt  chambers^  it  rnvt  b^ 

Md  iHftI  Um  qtuiliCy  of  an  act  it  depends  on  the  plaoe  in  which  H  la  pcr^ 

f^rft'-' '      f^!*  JiHlgvMcL«ttii^.< .. ...  .   .s: — "  The  mode  adopts  by  tke  Escacfi^Tc 

111  1  oiWH*  8iM>niB  to  he  the  proper  one.     Under  the  prorisions  of  the  CoB0^> 

tut  I  ^ty  ia  the  anpreme  Uw  of  the  land,  and,  in  rerard  to  rlglits  aad  re> 

•Dotiniitihtiv^  ^iwinir  out  of  it^  may  become  a  subject  of  jodldal  coeiusaBC^,,    *    * 
Whathor  thf  crlmf*  Hmi^d  I*  sumciently  pri>ved,  and  Cume«  wit&A  tht  troitr^ 


§t%Wtittkfrtii^M  .    UH-m(mimi\'  iitive,  whentihahfladeKMiul  flor  t&^i 

•urtMidtr  t^f  ^  tnnAte,  nr  as  iresQppoae,f«ierr»(l  ittoaj^tfi- 

^inl  •'*s    -       .ituiip^  rainraiKK  df  Uir  ^imr  v.  va]%  afterimfda  illir^aii|j.i  i1  the  ptK- 
«Mi«*  uo4  oMCtlj  IImI  flooie  Ml  of  top^ltiiiA  «w  MMHiry  ( 

!iftT  _      .        ftlao  llitft  «»4ffltiMito  JadicUl  power  BMi  be  aipniiaedin  cMixia^  a 
tmbiT  of  ibm  Mad  Into  tibet    Jfii%«  Bdnoidi  (Hn  f6S)  fcnStiT  pnaJim 
a)UHMillTe«^llkCir  Ik*  mtdkn  oTtke  miMday  he^UJ^n^ptrntrM' 
or  Ike  SacaeuliT^  a^Im  lo  tha  jwltfiAry  caly  as  coni^adeiit,  aad 
vlrtl  il Jdifl(t«lk»r.     or  O*  Uttar  alternativv  be  aaya:^**6ach  It  t^'^li 

Ihat  iu  \itvi0km  ta  a^lril  k  too  dlwi  and  f»  tcmly  ^gi^  it  J.    [j 


MoTtlwr  MMtfi 
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Supreme  Court  coiild  revise  the  exercise  of  judicial  power 
only  when  exercised  by  persons  tliereto  qualified  under  this 
clause  of  the  Constitution.  But  Judge  Curtis  intends  to  affirm 
expressly  that  the  power  exercised  by  the  commission erSj  in  this 
matter,  is  not  judicial  power  in  its  quality.  This  appears  from 
his  reference  to  Mutzger's  cajse,  and  also  by  hm  declaring  (ib. 
120)  the  power  exercised  by  the  eommissioners  to  be  of  the 
Bame  quality  as  that  of  a  district  judge  and  the  Secretary  of 
the  Treasm'y  under  the  treaty  with  Spain,  of  ISID,  for  the  set- 
tlement of  certain  claims  against  the  United  States,  The  just- 
ness of  this  parallel  will  be  considered  hereafter. 

Four  other  justices  also  refused  the  motion,  though  nut 
taking  Judge  Curtis'  position  on  the  question  of  appellate 
power,^  but  on  tlie  merits.  Tliey  affirmed  Judge  Betts'  decision 
as  coiTcct ;  and,  since  he  had  remanded  the  prisoner  to  the  cus- 
tody in  whicli  he  was  lield  under  the  commissioner  s  warrant, 
they  must  be  taken  to  have  held  that  the  commissioner  had 
not  in  Ms  action  exercised  the  judicial  power  of  the  United 
States* 

But  the  Opinion  of  this  majority,  delivered  by  Mr.  Justice 
Cati'onj  Justices  McLean,  Wayne,  and  Grier  concurring,  seems 
to  support  the  doctrine  that  the  action  of  the  commissioners 
and  judicial  magistrates  designated  in  the  Act,  in  these  eased,  ia 
not  subordinate  or  ancillary  to  that  of  the  executive  function, 
but  an  exercise  of  the  co-ordinate  judicial  function.* 

*  If  tbp  Suprenie  Court  muai  refuse  to  hear  appcAls  in  eaaee  where  persons  are 
in  cuijtcMiy  by  couimltment  of  a  U.  S.  coniiiii6sion<?r  or  U*  S,  ju^Jge  ftl  chftinherH, 
ihu  ouly  way  the  qucetlon  <j(  conflict  of  jtirifidiction  can  he  brnu(;^}it  to  the  JU'bUra- 
racnt  of  the  Supreme  Court,  under  the  preseut  system,  is  by  eiirrying  it  through 
Ltifi  Stat©  courts.  See  Judge  Edmoude  in  Mctzgor'a  case,  J  Barbour,  2i>6-267,  and 
Mitch*.*!!,  J.,  Ill  HeUbomi's  cilbg,  1  Purker  Cr.  4'dB. 

*  After  reff?iTlnj^  to  Rohbius*  cftse»  Judge  Cutron  said,  14  How.  111! ;— "  But  i4 
ifrent  majority  of  tho  peopk  of  this  eoiuitry  were  opposed  to  the  doctrine  that  tlie 
President  could  arreet,  imprison^flnd  snrrender  a  fugitive,  and  therehy  execute  the 
treaty  himself,  and  they  were  still  more  opposed  to  the  Ofi^umption  that  he  could 
order  the  courts  of  justice  to  execute  Ids  mandate,  as  tbb  would  destroy  the  ii^e- 
pen deuce  of  tljo  judiciary  in  cases  of  oiLtraditlon,  and  wlilch  ejcample  might  he 
miide  a  precedent  in  other  cases ;  and  from  that  day  to  this  the  judicial  power  ba.^ 
acted  in  cfusca  of  extradition,  and  all  others,  Indept^ndcnt  of  cxt'culive  control,** 
And,  on  page  llS:^"  C<)n^ese  ohviously  proceeded  on  thU  public  opinion  when 
the  Act  of  1848  was  passed^ and  therefore  referred  foreign  powers  to  tJie  judiciary 
when  aeekiug  to  obtain  the  warrant  and  secure  the  coiuinitiucnt  of  the  fugitiTe, 
and  which  judicial  proceeding  waii  intended  to  be  independtnt  of  executlTt*  actios 
on  the  case.  And  f^uch  liiw  been  the  construction  and  con^ie^uent  practice  under 
th^j  Act  of  Con^jTces  ftad  treaty  by  our  execmivtj!  department,  as  we  are  informed 
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A  miDority,  consisting  of  three  judges,  re^rded  the  pr 
oner    as  in  cn&tody  under  Judge  Botts'  deeision  as   circi 
judge,"  and  were  in  faror  of  issuing  tbe  writs  asked  fur  on 
merits,  and  also  on  the  groand  (as  would  seem  from  tlie  Opmic 
delivered  by  Mr,  Justice  Nelson,  Chief  Justice  Taney  and 
Justice  Daniel  concurring)  that  a  previous  dcuuand  on 
Executive  and  some  action  on  his  part  must  in  these  ciLBes  pre- 
cede the  action  of  the  judges  and  commissioners  mentioned  i^M 
the  Act  of  Congress.    From  this  it  would  appear  that  thei^' 
judgei»  regarded  the  action  of  the  judge  or  comTmssioner  as 
ancillary  to  the  executive  power,  and  not  co-ordinate  jadicial 
power.*  ^^ 

From  the  two  opinions  it  appears  that,  with  tlie  exeeptid^l 
of  Judge  CurtiSj  all  the  members  of  tho  court  regarded  tlie 
action  of  the  commissioners  and  judicial  magistrates  mentis 
in  the  Act  as  being  so  far  judlci^d  in  quality  as  to  be  bejc 
the  sphere  of  the  executive  department  j  while,  in  adniitt 
tihat  the  power  therein  exercise<i  may  be  held  by  a  coe 
aioner,  they  must  be  taken  to  affirm  with  Judge  Curtis  that 
is  not  the  judicial  power  of  the  United  States.* 

on  Application  to  that  depaiimcntr    (la  Kame*»  case,  the  S^eretaiy  of  State  i 
deciacd  "  that  the  Govertiment  woold  not  go  behind  the  dedsloti  of  the  com 
doner  adjud^ng  the  prisoner  guilty."    See  Nelson,  J.,  14  How.  139.y     Oo  ] 
110,  Catron,  J.,  had  said: — ^"  Thut  aa  executive  urder  of  enrreader  to  «  i 
^veniTiieDt  is  purt^lj  a  national  act,  is  not  open  to  controveraj ;  nor 
doubted  that  the  executive  act  must  be  performed  throngh  the  Si-cretarj  i 
by  order  of  our  chief  magrlBtnite  ropresontinc:  the  nation.     Bnt  it  does  noi  j 
that  CoiigTe*s  i*  excJudcd  from  vesting  authority  injudicial  roagistnil«*  taj 
and  commit  preparatory  to  a  sarrender.*'  *       ^ 

^  The^iu  judges  held  that  the  cunimissioner^  to  act  in  these  case^,  ahonld,  u 
the  atatnte,  have  been  specially  appointed ;  that  the  general  powers  of  tlie  i 
miBsioners  could  not  extend  to  thctu, 

*  Judge  Nelson,  however,  does  not  ai1!rm  that  the  only  power  ezerdaed  U  tl«l 
vetted  in  the  executive  department.  After  holding  that'the  eourve  tmken  is  R**- 
biifts'  cue  had  been  sustained  by  later  authoritieb^  14  How.  1S9,  140,  he  ssTf :" 
"And  it  is  upon  this  constructioD  given  to  the  trejity  of  1799  trpon  wludi  ail  vet 
Kubeeqaent  treatiea  of  extraditioii  aeem  to  have  been  drafted.  The  power  to  or- 
render  is  not  confided  exclnaiyely  to  the  Executive  tmderthe  treaty  of  lt9S.  On 
thcTrequlMtion  being  made,  if  tlie  President  is  satisfied,  upon  the  evidettce  acctro- 
panyink  it,  that  a  proper  case  is  preacnted  for  an  inquiry  into  the  crime  chaived. 
tbe  aa^oritiea  churning  the  fugitive  are  referred  to  the  judiciary,  and  then  v  n 
the  duty  of  courts  or  judges  to  act  and  to  take  the  proper  steps  for  the  arr«st  aad 
inquiry.  The  Executive  alone  poaseaaes  no  authority  under  me  Confllilatiott  ipd 
laws  to  deliver  up  to  a  foreign  power  any  person  found  within  the  StMee  ef  iftii 
Union  without  the  intervention  of  the  ju<5iciary.  The  surrender  ia  fbttoded  tm.  ta 
alleged  crime,  and  the  judiciary  is  the  appropriate  tribuDol  to  InqiiSTe  hdo  the 
chai^.** 

'Mr.  Gushing,  U.  S.  Attr.  Gen.,  in  his  opinion  in  Calder'a  case,  Auig.  81,  IMS. 
relying  on  the  opinions  In  Kaine's  case,  says:—*'  The  arrest,  eximiaAHoii,  lai ifi^ 
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§  856.  It  has  been  argiie<l  that  pecuniary  claims  against 
the  Uoited  States  have  often  been  referred  to  special  commis- 
sioners, and  to  official  persoos  not  holding  the  judicial  power 
of  the  United  States.  Tliat  when  referred  to  judges  of  the 
national  courts,  it  has  been  held  that  their  action  therein  was 
the  exercise  of  a  special  power  and  not  the  judicial  power,' 
and  that  the  decision  of  a  demand  under  treaty  for  tbe  person 
of  a  fugitive  criminal  h  analogous.  Such  was  the  argument  of 
Mr,  Justice  Curtis  in  Kaine'e  case,  li  How,  120,  and  of  llar- 
ihall  inliobbins'  case. 

But  it  must  bo  noticed  that  the  rights  whicli  are  thug 
claimed  under  treaty  are  not  leffal  riglits ;  except  as  tbey 
may  be  made  sucli  under  some  law  of  Congrefes  intended 
to  carry  the  treaty  into  effect ;  because  the  correlative  obli- 
gation is  not  a  legal  obligation,  since  it  is  due  by  a  sover- 
eign who  makes  the  treaty  and,  by  it,  the  rights.     By  the 


dsion  of  fftct,  Arc  purelyjudit'ml  acta,  Tkey  are  not  and  cAnnot  be  performed  by 
the  pTresiclent,** — fi  Op>  LL  S.  AUy,  Gen.  &B;  nnd  that  the  jiid^e  "acts  by  tmecial 
mUhorift/  iTiider  the  lnw  of  C?on^'e«a,  *  •  lie  iloee  not  exercise  any  part  ofwhat 
is  techaif'ally  considered  the  jiniicial  power  of  the  Uoited  States."  lb.  96.  From 
these  ftuUiontios  it  ttppeora  thsit  the  difficulty  is  avoided  by  digtinjUjui,sliiniT  some 
of  th<!  judicial  pKJwer  of  the  United  States  as  itji^cia/  aniftority,  and  that  the  Con- 
fltitution  must  oeiandoratood  us  meaning' — the  judicial  power  of  the  riiited  8tateS| 
eo  far  aa  it  is  not  ttpeciat  authofrity,  shall  be  vested,  <irc.,  or  that  the  functions  of  tlie 
Government  are  the  legialative,  thy  executive,  the  judicial,  and  the  fmrcial. 

'  By  the  treaty  of  1819.  with  Spain,  it  was  aajreed  that  tbe  United  States 
"  shall  cause  satisfaction  to  be  made  for  the  injurief*,  if  any,  which,  by  process  of 
law,  shall  be  establiahed  to  have  been  sufFered  by  the  Spaniiih  officers,  and  indi- 
Tidtials,  Bpanish  inhabitants,  by  the  later  operations  of  the  Auierican  army  in 
Florida,"  By  cortaiD  Acta,  Congress  directed  the  United  States  district  judg;e 
U)  udjudf^e  clain»9  for  losaes,  and  to  report  his  decisioija:,  If  in  favor  of  the  claini- 
antB,  togt'ther  with  the  evidence,  to  the  Secretary  of  tlie  Treasury,  In  United 
Stat^^s  I'.  Ferreira,  13  How,  47,  held  that  no  appeal  conld  be  made,  from  »ueh  an 
award,  to  the  Suf^reme  Court,  Taney,  Ch,  J, : — "The  deeiaion  ia  not  the  judgment 
of  a  court  of  justice.  It  U  the  award  of  a  commissioner.  The  Act  of  \%M  calk 
it  an  award.  ^\nd  an  apjieal  to  this  eotirt  from  such  a  decision,  by  such  an  ao. 
thority,  [as?]  from  th^judjpnent  of  a  conrt  of  record,  would  be  an  aDomaly  in  the  his- 
tory  of  jurirtprudenee.  An  appeal  might  as  well  have  been  taken  frum  the  awards 
of  the  board  of  commissioners  under  the  Meirican  treaty,  which  were  rerently  tit- 
ling in  tJiis  city."  On  p.  48 : — **  The  pciwera  conferred  by  these  Acts  of  Congrese^ 
npon  the  jutlge  as  welt  aa  the  aecretary,  are,  it  la  true,  iudicial  in  tlu-ir  natar«. 
For  judgment  and  discretion  must  be  exercised  under  Doth  of  th*^m.  But  it  \n 
nothing  more  than  the  power  ordinarily  given  by  law  to  a  comrub.^icnier  appointed 
to  liuljuat  claims  to  lands  or  money  under  a  treaty,  or  epecial  powers  t*>  inquire 
into  or  docide  any  other  jmrticutar  class  of  controversies  in  which  the  public  or 
individuals  may  be  concerned.  A  power  of  this  description  may  conj^tvtutionally 
be  conferred  on  a  eecretary  as  well  as  on  a  comraissioner.  But  it  is  not  judicial  in 
either  case,  in  the  aense  in  which  judicial  power  is  granted  by  the  Constitution  to 
the  courts  of  the  United  States.*'  See  further,  pp.  49,  60,  62,  noting'  Eaybnm's 
caae,  2  Dall,  409,  and  United  States  t,  Todd,  ib.  n. 
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treaty,  the  Umted  States  eoncede  ^metliiiig  votimtmiilj^ 
it  was  in  their  discretion  to  xrithhoW ;  and,  hr  the  stxtnt^ 
they   appoint    the    manner   in    which   they   will    eajry 
their  conoe?!3»ion  and  on  what  eridence  they  will  admit  Ae  i 
idtence  of  the  facts.    In  these  eases  the  national  Gove 
is  like  a  private  person  who,  from  a  sense  of  moral  obl%;s 
or  of  self-interest,  Tolnntarily  consents  to  grant  eametlmig^ 
another,  and  who  determines  on  the  ertent  of  Ids 
conoession  in  any  way  he  chooses.    He  may  det^nuiie  dw  1 
an  act  of  mental  judgment,  or  by  chance,  as  by  a  csst  of  < 
or  he  may  appoint  another  to  decide  for  him  by  either  of  sac 
methods^  or  by  any  other.     In  these  eases  the  6t>venimc 
acts,  throughout,  autonomonsly,  and  not  under  law,  and 
commissioner  is  its  agent.' 

It  seems  to  be  forgotten  that  in  the  instance  of  extr&ditic 
there  is  a  thiril  party,  the  alleged  criminal,  whoee  right  to  ^ 
and  liberty  within  the  jurisdiction  of  the  United  States  ia  to  ' 
determined  under  law,  whether  it  be  treaty,  or  fitatute,  or  < 
mon  law. 

%  857.  If  the  national  and  State  courts  may  adjudge  on 
habeas  corpus  whether  the  prisoner  is  within  the  terms  of  the  J 
treaty,*  it  can  only  be  in  the  exercise  of  their  ordinary  jadidal'^ 
}>ower.    Tet  the  qnestion  thus  presented  to  the  court  is  the  \ 
aame  which  had  been  passed  upon,  before,  by  a  coi 
or  a  judge  at  chambers. 

I  858,  For  the  present  inquirr^  it  is  rery  important  to  no- 
tice tlxat  it  seems  to  be  held  that  the  act  of  judgment  exercised 
in  these  cases  is  not  distinguishable  in  quality  from  that  used 


'  The  GoTcnamefti  m^j  b<  ttkm  to  occupy  a  simil«r  po^&oii  ia  resptct  to  fm 
deHnqnent  eoIk«^iir  agmta  gb  w1um«  pr<^»efty  the  supeqri'Kirt  of  tht  trmmmj 
aent  were  auOionMid  to  lery,  bj  an  Aot  of  1820*    liu%a  MarahaU,  ia  Ba»- 


dolph'B  ea.«e,  2  Brock.  C.  C.  R.  448,'4S0.  treited  the  pow^  «xerctted  m  miBielcri 
though  intimating  that,  if  its  qaalitr  wer«  to  be  dfitermiiied,  it  nugtil  b«  1^  jmik 
daj  power  of  tbeUnitetl  States. 

*  That  \&,  if  they  maj  oot  merely  mqaire  into  the  eiliteiic«  uf  the  ooinmHiiBl, 
but  may  j^o  behind  the  deciaion  of  %  commisaioiier  or  eresi  the  in*n<t>t^  of  tka 
President,  as  held  in  Metieer  a  case,  I  Barbour*  24S ;  Hellbooa'a  csMe,  1  Phrto'a 
Or.  48$.  The  opinions  of  ttie  Supreme  Court  in  Hetxger'i  a&d  Kttnc^a  c 
imply  that  th6  I  nited  Statea  Cointi  hare  power  to  make  thia  htt^uSaj. 
the  State  courts  caa  in  like  manner  inquire  into  the  proprit^  of  »  <" 
byjj  GoTomOT  under  the  Cooatitution  jiiiid  Act  of  CongTeaa,^ia  i 
^  ---      -  parU  Smith,  "  "  * 


Corpiia,  ( 
uf  a  United  States  court  lo  make  this 


uujmry 


la  affirmed 
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in  ordinary  commitments  under  the  law  of  the  forum  of  juris- 
dictioa  with  reference  to  trial  hefore  some  court  in  the  same 
forum ;  *  and  that  such  commitments  may  he  made  by  officers 
not  holding  the  judicial  power  of  tlio  United  States  referred 
to  in  the  Consti|ution  (Art.  3,  sec.  1),  seems  indisputable. 

It  IS,  perhaps,  on  the  truth  of  this  parallel  that  the  question 
depend Sy  whether  the  act  of  delivering  up  a  person  claimed  as 
a  criminal  under  treaty  or  under  customary  international  law 
does  or  does  not  involve  an  exercise  of  what  is  properly  called 
judicial  power. 

In  the  ordinary  arrest  of  a  criminal  tliere  is  no  finality  with 
reference  to  the  for  am  in  which  it  is  made  and  the  law  upon 
which  his  continued  enjoy nit-nt  of  personal  liberty  ultimately 
depends.  In  the  case  of  extradition  for  the  purpose  of  trial  in 
a  foreign  jnrifcidict ion,  the  liberty  of  the  accused  is  Ji?mll^  de- 
termined upon,  so  far  as  regards  tlie  forum  and  tlie  protection 
which  its  laws  had  extended  to  him,  as  fully  as  by  a  judicial 
sentence  of  banishment  or  outlaivry.  The  surrender  or  extra- 
dition is  a  single  and  completed  judicial  act  in  reference  to 
the  jurisdiction  in  which  it  is  made  and  to  the  liberty  of  the 
supposed  criminal  under  its  laws.  It  has  all  the  elements  of 
a  sentence  or  judgment  under  punitive  law.  It  is  not  ancil- 
lary, by  any  juridical  connection,  to  the  prospective  jmlgment 
in  the  foreign  jurisdiction,  but  is  simply  its  historical  ante- 
cedent.* 

§  859.  The  distinction  above  stated,  between  the  act  of 
judgment  in  ordinary  commitments  and  that  in  cases  of  inter- 
national extradition,  seems  never  to  have  been  fairly  coneid- 
ered.  Its  force  in  reference  to  tlie  questions  here  presented 
may  perhaps  he  avoided  by  an  argument  like  the  following  : 

It  is  a  fundamental  principle  of  public  and  private  law  in 
all  civilized  countries  (universal  jurisprudence)  that  each  na- 


*  Catron,  J.»  en  tf  Knlm,  U  How.  110:—"  Anjordiiig  to  tJie  terms  of  the  tU*- 
ute,  no  doubt  is  entertained  by  me  that  tlie  jiidieitd  magistrates  of  the  United 
States,  deaigiiftted  by  the  Aet,  arc  required  to  iflsnc  warrautfl  and  came  arrests  to 
b«  made  at  the  insttanc©  of  the  forcig-u  Govcrnjuent,  on  pr(Hjf  of  cHmLurdity,  as  In 
or^nary  easea  when  crimen  are  oommitted  within  our  own  jurisiliction  and  puiiLsb- 
able  by  the  laws  of  the  Unlk*d  States/'  Also.  Woodbury,  J,,  in  Britiab  Priioncrs, 
J  Woodbury  and  Minot,  7S  ;  Kentucky  v.  Deiinisoii,  afUt,  p.  431. 

'  See,  In  connection,  anU^  §§  46a-465, 
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tioa  recognizes  every  other  as  a  jnral  society,  one  which 
gards  justice  as  the  end  of  government  and  of  law.  and 
each  will  regard  itself  as  one  in  a  great  conrniunitj  of  &tMi 
exigtiDg  for  the  maintenance  of  justice.    Hence,  e^udi 
nizes  as  just  the  rights  and  obligations  which  exist  in  relatioii 
created  under  the  private  law  of  other  nations  ;  and  in  this  i 
the  foundation  of  that  basal  role  of  private  international  lai 
which  is  generally  called  comity^ 

On  the  same  great  princi{)le,  it  may  be  said,  each 
win  recognize  the  penal  procedure  of  other  nations  to  be  < 
culated  to  promote  the  ends  of  justice;  to  this  degree — that,  i 
it  agrees  to  deliver  persons  charged  with  crimed  against  a  fa 
eign  laW|  it  will  trust  in  the  justice  of  penal  aduaiDistration  ; 
the  foreign  country,  and  will  not  interpose  in  behalf  of  the" 
accused  tliose  guarantees  against  the  abuse  of  public  powcx. 
which  it  maintains  against  that  abuse  imder  its   own  anthc 
ity ;  that,  to  the  extent  of  the  treaty,  the  nation  naakiug  ei 
dition  will  regard  the  two  countries  as  parts  of  one  great  cot 
munity  under  one  punitory  law,  so  that,  in  the  jurisprudenc 
of  the  country  by  which  it  is  allowed,  the  extradition  is  like 
the  commitment  within  one  district,  as  a  county,  for  trial 
another  district,  of  a  person  charged  with  crime  under  the  lai 
of  a  single  forum  of  jurisdiction  in  which  the  two  districts  i 
included,' 

§  860.  But  from  this  collateral  inquiry  it  ie  neeo88ary  to 
return  to  the  actual  question — of  the  nature  of  the  power  eXw 
erciscd  by  the  Governors  of  States  under  the  constitattonal 
provision. 

If  the  argument  in  the  last  section  be  sufficient  to  answe 
the  objection  in  the  case  of  extradition  to  a  foreign  gov€ 
mcnt,  it  will  apply  a  foriiori  between  the  several  States. 

If  the  principle  on  which  it  rests  is  not  to  be  recogmxed  : 
determining  the  application  of  a  treaty  between  distinct  ni 
tions,  yet,  such  is  the  similarity  of  penal  administration 

^  Some  Ruch  principle  moat  be  aasumod  to  maintftui  the  legalifcy  of 
nnder  a  customary  lDt«?ni»tioniil  law  (as  Kent,  in  1  Comm.  87),  and^  in  corvrni 
^undt'd  on  written  c^mBtitutiona,  X^^  autbor'txe  ah  ixtterniitioDsl  coEiiEtact  of 
dttion,  when  the  constitution  haa  not  defined  the  tre«ty<iiui^iog  power 
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States,  that  a  like  principle  miglit  be  asaumed  to  Lave  legal  foi-ce 
between  them  ia  applying  tbe  constttutioDal  provigion, — espe- 
cially if  the  fourtli  constructioii  is  to  be  adoptedj  by  which  it 
acts  directly  on  the  alleged  erimiQal,  and  if  it  may  be  regarded 
as  intended  to  continue,  iu  substance,  the  jrw^,*t-international 
law  of  the  coloniul  period.'  May  it  BOt  be  asserted  that,  by 
the  provision,  with  or  without  the  law  of  Congress,  the  two 
States,  in  respect  to  the  conuuitnient  in  tlte  one  and  the  pros- 
pective trial  in  another,  are  made  one  jurisdiction — the  criminal 
laws  of  the  two  being,  fur  the  instance,  connected  by  the  na- 
tional law^ — 30  that  between  the  arrest  in  one  and  the  trial  in  the 
other  there  is  the  same  continuous  operation  of  law  which  is 
manifested  in  the  two  proceedings  when  they  take  place  under 
the  law  of  one  and  the  same  State? 

g  86 1.  In  the  opening  of  this  chapter  a  second  and  a  third 
incpiiry  were  proposed  on  points  which  might  be  considered 
under  the  law  of  OongresB,  the  second  point  or  subject  being^ — 

2.  The  remedial  process  by  which  the  demand  is  to  be  pre- 
sented, the  proofs  on  which  its  validity  is  to  be  decided,  and 
the  method  in  which  the  delivery  to  the  demandant  State  or 
Executive  is  to  be  carried  into  effectj  and  custodj  of  the  ac- 
cused maintained,  to  the  end  of  his  being  "removed  to  the 
State  having  jurisdiction  of  the  crime.-' 

The  only  question  under  this  head  which  will  be  here  exam- 
ined* is,  whether  the  law  of  Congress  is  in  any  respect  in  vio- 
lation of  any  guarantee  in  the  Constitution  operating  as  a  bill 
of  rights, 

§  862,  Whether  the  Act  of  1793,  sees.  1,  2,  and  the  cases  in 
which  alleged  fugitives  front  justice  have,  either  with  judicial 
approval  or  without  any  appeal  to  the  courts,  been  delivered 

'  In  tlie  Eng^liah  caees,  Rex  iv  Warner,  Ltmdy*s  ewe,  Reir  v.  Kfniberly,  Mure 
V.  Kaj  (8e«  ante,  p.  S9'},  not«),  Uie  jud|E«;«  nevm  only  to  baTe  cutisidered  tht;  que»- 
tit»ii  whether,  on  tlit?  ttssuniptiori  that  the  prisoners  had  committed  the  felonies 
diargud  in  thti  colony,  it  wos  bwftil  to  send  them  thither  for  triiiL  It  Beems  to 
have  been  left  with  llie  iouueil  or  the  t^iecretary  of  8tale^  and  the  inferior  luag^i^- 
trates  acting  under  thtir  authority,  to  deterDjine  on  the  sufficiency  of  the  prelim- 
inai^  proof  tmd  to  carry  out  the  extradition  by  giving  protwr  warnuiU. 

■Other  polnta  under  Ihia  head  are  considered  vnry  fully  Id  A  Drmtitv  on  tfu 
Righi  of  Per^oHoi  Liberty  and  the  Writ  of  Habca*  *'orpuM,  and  the  Prtteiice  <^cw^ 
fucicd  untli  it,  with  a  Vww  of  the  Lam  of  Axtradition  of  Fuffitiwn,  by  KoUln  C. 
Hurd,  published  Iboliit,  B,  IIL  cb.  I,  2«  where  the  leading  deciaious  on  tho  practice 
in  tbeae  cn^es  iire  given. 
Vot.  XI. — i(J 


6&e 


OF  THE   OrABANTES  OF  JtBT  TBIAI^ 


ower 

istaofl 
roiiUH 


up  by  the  Governors  of  States,  in  the  mantier  and  vtni 
circumstances  contemplated  in  that  Act,  are  authoridefi  in 
inquiry,  depends  upon  the  question,  whether  the  Governor  ' 
a  State,  in  making  such  delivery,  act*  in  virtue  of  authority 
derived  from  the  national  Government,  or  authority  derived 
from  tlie  several  State  of  which  he  is  the  executive  officer. 
There  seems  no  sufficient  authority  for  affirming  that  the  power 
is  derived  from  the  national  source.' 

If,  under  any  statute,  the  delivery  of  a  fugitive  from  jue 
should  be  made  by  authority  conferred  by  Congress,  it  won 
seem  necessary  to  determine  the  effect  of  the  clause  in  the 
second  section  of  the  third  Article,  directing  that  **  the  trial 
all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury  ; 
of  clauses  in  the  fifth  Article  of  the  amendmonts,  '-'that 
person  shall  be  held  to  answer  for  a  capital  or  otherwise 
mous  crime,  unless  on  a  presentment  or  iudictment  of  a 
jury,  except,"  Ac,  "nor  be  deprived  of  life,  liberty,  or 
erty,  without  due  process  of  law  ;"  and  of  the  sixth  At 
which  prescribes  the  mode  of  trial  in  criminal  cafioa« 

Clauses  similar  to  these  are  probably  to  be  found  in  all 
State  Constitutions.  The  instances  in  which  Grovemofs 
'States  have  made  the  delivery  contemplated  by  the  statntev' 
either  without  appeal  or  with  judicial  sanction,  may  be  taken 
as  authority  that  theee  clauses  in  the  Constitution  of  the  United 
States  are  not  infringed  by  a  like  exercise  of  authority  con- 
ferred by  Congress.' 

Admitting  that  "due  process  of  law''  in  bills  of  rights 
comprehends  trial  by  jury,*  yet  this  exposition  ia  founded  c^^m 
the  historj'  of  common-law  jurieprndence  in  England  and^^ 
America,  as  aifording  the  interpretation  of  terms  of  constitu- 
tional and  statutory  declarations.  Tlie  same  historical  crite- 
rion must  be  takvn  to  limit  the  meaning  of  the  terms  **  deprived 
of  life,  liberty  J  or  property/'  and  the  whole  clause,  in  the  i 

^  f34ie  asBmiDAtion  of  th<i  quostion,  anii,  g§  8i5-S50, 
*  In  no  reported  cm^  ha«  the  jQ^^nrantee  oi  trial  by  jur}"  been  tirged  «^mi 
vmlidity  of  tbe  miiion  of  the  Executive.  In  12  Weod..  324,  'ft,  NeAsoii,  J..  m% 
the  force  of  the  correflpondinp  objection  n^tdnet  th^  FiigitiT(SBlmir«  |»w, 
"  The  8ain«j  ui^ment  ateo  in'tj^ht  be  used,  with  a  g^reater  sbfiw  of  rofttoiu  io 
of  the  power  of  tlie  state  to  ritgailate  tJie  BUiTcnder  of  fugitires  from  jivtiocc' 
*&e^po4i  inCkXXX. 
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rainistfation  of  punitive  justicej  may  fairly  be  taken  to  apply 
only  to  judicial  action  which  is  conclueive  in  disposing  of  the 
life,  liberty,  or  property  of  the  person  whose  right  to  their  re- 
tention is  in  question,  and  not  to  tiic  preliminary  means  of 
bringing  such  person  within  such  action  on  the  part  of  some  tri- 
buimL  In  these  cases  of  extradition  the  act  of  judgment  which 
takes  place  is  indeed  conclusive  in  and  for  the  State  juris- 
diction in  which  it  takes  place,  and,  therefore,  as  has  just 
been  argue^i,  may  mvolve  an  exercise  of  judicial  power. 
Still,  the  anterior  international  or  ^^i^tm-international  practice 
of  the  States  and  colonies  may  be  referred  to  to  determine 
whether,  under  this  guarantee,  a  jury  is  to  be  held  part  of  that 
due  process  of  law  through  which  judicial  power  should  be 
exercised  in  cases  of  extradition  of  persons  ace  used  of  crime. 
Referring  to  such  practice,  as  shown  by  the  English  cases 
hereinbefore  cited,  it  might  be  wtH  argued  that  the  decision 
should  be  on  a  summary  and  informal  inquiry. 

Or,  the  solution  of  this  difficalty  may  be  found  in  that 
blending  of  two  jurisdictions,  in  cases  of  extradition,  which 
has  already  been  suggested.' 

The  first  provision  in  the  &fth  amendment  may,  however, 
be  reasonably  thought  to  require  that  a  delivery,  under  au- 
thority conferred  by  Congress,  should  be  awarded  only  on  the 
presentment  or  indictment  of  a  gi-and  jury  of  the  State  wherein 
the  crime  is  alleged  to  have  been  committed.' 

§  863.  The  third  and  remaining  inquiry  regards — 

3,  The  penalties  by  which  rights  and  obligations  created 
by  this  provision,  or  by  ancillary  legislation  of  Congress,  may 
be  secured  and  enforced, 

A  penalty  of  fine  and  imprisonment  for  rescuing  a  fugitive 

»  J«^*,  gg859.  860. 

^  This  question  mny  W  JistliiguiBhed  froin  tliAt  of  the  effect  of  the  word 
charged,  in  the  provision,  which  waa  noticed,  uMte,  §  709.  It  may  be  urged  thut 
with  this  require  me  at  the  offender  will  escape  m  the  majority  ct  ca^es.  To  th« 
argument  ah  in^^onveni^nti,  which  is  constojitly  coming  up  ander  tJiesc  Acts  of  Cod- 
gre««,  it  IS  gulficieat  to  answor,  that  it jproycB  altogc^thcr  too  much  to  be  admitted 
in  determining  power  of  Congrefis.  The  difficulty  wotuld  be  avoided  by  recog- 
nizing the  true  limlta  of  that  power*  and  thereby  giving  room  for  the  concurrent 
iictioa  of  the  States,  in  many  of  which  laws  hiive  been  pasHcd  providing  for  the 
prelim injiry  arrest  of  aupposed  fugitive  iTirainals.  and  for  notice  to  the  EzecatiTQ 
of  th«}  State  from  which  they  e^ci^ped.  But,  if  the  doctrloe  of  Trigg's  CMO  be 
consistently  applied,  such  laws  are  void.     See  ante,  p.  129,  n.  1* 
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criminal  from  the  agent  wlio  sliall  have  received  him  or  her 
in  his  custody,  while  transporting  him  or  her  to  the  State  or 
Territory  from  which  he  or  she  shall  have  fled,  is  declared 
in  the  second  section  of  the  Act.  If  the  right  of  holding 
in  custody  the  person  charged  is  a  legal  right  under  the  Consti- 
tution or  under  the  statute,  it  would  seem  to  be  within  the 
power  of  Congress  to  guard  it  by  any  fine,  not  "  excessive," 
or  any  punishment,  not  "  cruel  and  unusual."  * 

'  Article  8  of  the  amendments: — Excesaiye  ball  shall  not  be  required,  nor  ex- 
cessive fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 


CHAPTEE  XXIX, 


iJOMESnc  INTERNATIONAL  LAW  OF  THE  FNITEB  STATES.  THE  8ITB»| 
JECT  CONTINUED.  OF  TriE  LEGISLATION  OF  CONOBKgS  IN  BE-, 
6PEC7T  TO  FUOTTTVES  FKOM  LABOK*  WHETHEfi  THE  PITBLIC  OFFI- j 
CEE8  NAMED  IN  THE  TWO  SEVEKAL  ACTS  OF  CONGEE88  HAT  1 
C0N611TCTI0NALLY  DELH^ER  tJP  A  FUGITIVE  FKOM  LABOR  ON  j 
CLAIM,    A6    TTTERKtN    PROVIDED. 

§  864.  lo  considering  the  means  provided  by  CongresB  for] 
carrying  into  effect  the  provision  for  the  delivery  of  fugitiveaj 
from  labor  with  reference  to  the  three  points  of  inquiry  6tat€ 
in  the  previous  chapter/  the  first  qncstion  is — 

1.  Whether  the  Act  of  1793,  in  conferring  certain  powers  oa' 
the  State  magistrates  mentioned  in  the  third  section,  and  the 
Act  of  1850,  in  conferring  the  same  powers  on  the  Commis- 
sioners named  in  the  first  section,  arc  in  violation  of  those  pro- 
visions of  the  Constitution  which  determine  the  iuvestitiire  of 
the  judicial  power  of  the  United  States. 

No  part  of  tlie  Act  of  1793  is  directly  repealed  by  that  of 
lS50j  whose  title  reads,  "-4n  Acitomnend^  and  mtpplefnenta^y 
io^anAfjt  entitlMl,^^  &c,j  and  it  is  not  stated  speeifically  in  what 
pjirta  the  older  Act  is  amended.  The  Act  of  1850  differs  from 
the  older  statute  in  respect  to  the  tribunals  or  official  persons 
who  may  carry  out  the  law.  It  gives  to  the  commissioners 
appointed  by  the  United  States  circuit  courts,  or  by  the  supe- 
rior court  of  each  organized  Territory  of  the  United  States,  like 
powers  with  the  judges  of  the  circuit  and  district  courts  of  the 
United  States,  in  granting  certificates,  and  makes  no  men- 
tion of  any  officers  appointed  by  the  States.  But,  the  law  of 
1793  being  unrepealed,  it  would  seem  that  the  magistrates  of 


630 


POWER   OF  STATE   MAGISTEATES* 


counties,  cities,  and  towns  corporate,  mentioned  in  the  tlurfi 
section,  may  still  act  as  in  that  law  is  prr)v5ded,  if  they  coald  | 
have  so  acted  before  1850, 

In  determining  tlie  constitntionality  of  the  Act  of  1T93 
under  the  question  above  stated/  several  casea  are  to  bo 
mdered. 

g  865.  In  Commonwealth  t\  Ilolloway  (1816),  2  8.  i 
305/  the  keeper  of  the  city  prison  returned  to  tlie 
corpiiSj  that  the  child,  Eliza,  was  held  *'  by  virtue  of  a  wa 
of  commitment  issued  by  Samuel  Badc^er,  Esq.,  an  aseociatl 
judge  of  the  Court  of  Common  Pleas."  The  child  was  dii^l 
charged  on  another  ground.  {Ante^  p.  412.)  But,  on  tLtj 
hearing,  it  appeared  that  the  mother  of  the  child  had 
apprehended  in  Philadelphia,  **asthc  slave  of  James  Cofk,^ 
and  delivered  to  him,  ae  such,  by  a  magistrate,  after  an  ex- 
amination of  her  case."  Tliere  is  nothing  to  indicate  who 
this  magistrate  was.  But  it  geems  probable  that  the  inothe 
and  child,  together,  had  been  committed  by  the  judge  of  tlifl 
Common  Pleas.  There  is  no  mention  of  any  dispute  as  to  1 
validity  of  the  proceeding  in  the  case  of  the  mother. 

In  Hill  I?,  Low  (1822),  4  Wash,  C.  C.  327  {anU,  p.  439),  t 
defendant  had  obstructed  the  plaintiff  when,  as  claimant,! 
had  seized  or  arrested  the  fugitive  slave  with  the  purpose,! 
was  alleged,  of  taking  him  "  before  a  magistrate  of  the 
city  "  of  Philadelphia  **  in  order  to  prove  before  hini,''  &cl 
But  it  does  not  appear  that  an  application  was  actually  mide 
to   any  magistrate  or   judge,  and   no  certificate  had 
granted,  and  there  is  nothing  in  the  Opinion  delivered  by  1 
judge  of  the  United  States  Circuit  Court  which  bears  on  Ae 
question  under  consideration.' 

In  Worthington  v.  Preston  (1824),  4  Wash.  C.  0,  4«1,  thij 

•  Soe  the  objection  stated  by  coonael  in  Prigg'a  c«e,  1«  PcfTeTB,  681 
'  Butler  iL  Hopper  (180B),  1  Wash.  3y6.  anU,  p.  409,  was  not  »  oMe  witliit(lt| 

proTi»ion.  In  Glen  v,  Hodgea  {\%n\,  9  Johns,  67.  aw£*.  p.  488,  Ui«  plalfitHTtall 
seiied  Ihe  slave  without  aay  warrant,  and,  it  fteeras,  was  abont  to  f*mm%  Wm 
from  tlie  Siat«  withoot  applying  t*:*  any  offict-r  of  the  StAte  or  of  the  Unit«d  gllitev 
when  hia  etistodj  wns  interfnpted  by  the  act  of  the  defendant.  There  it  ooCbiaf 
in  the  eircniiiatancea  or  in  tho  lariguaiyre  of  the  eoart  throwing  any  li^ht  oa  ifc* 
question  here  conaidercd. 

*  In  Ejt  parte  Simmons  (1823),  4  Wash,  C.  C.  396,  ante,  p.  409,  the  appliei^ofl 
for  a  certificate  was  made  to  the  judge  of  the  United  States  Court 
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action  was  against  the  goaler  far  the  eecape  of  a  fugitive  held 
tinder  a  certificate  for  removal,  granted  by  some  magistrate 
who  18  described  in  the  report  as  a  **  State  judge,*'  There  was 
110  question  of  the  validity  of  a  custody  under  the  certificate* 
The  goaler  was  held  not  responsible,  on  other  grounds. 

§  866,  In  Wright  ^^  Deacon  (1819),  3  S,  and  R  62  {ante, 
p,  438),  the  detention  of  the  slave  under  a  certificate,  granted 
according  to  the  Act  of  Congress,  by  Judge  Armstrong,  of  tlie 
Common  Pleas  Court  of  Philadelphia,  was  supported  by  the 
Supreme  Court  of  tlie  State,  on  motion  to  quash  the  writ  de 
homine  replegmndo  issued  to  take  the  slave  from  such  custodj* 
No  question  appears  to  have  been  made  of  the  source  of  the 
authority  exercised  by  the  State  magistrate.' 

§  867.  In  Jack  ^k  Martin  (1834),'  12  Wendell,  311,  the  case 
was  commenced  by  the  issue  of  a  writ  of  habeas  corpus  by  the 
Recorder  of  the  city  of  Kew  York,  as  provided  by  the  State 
law  of  1828;'  and  the  Recorder  bad,  on  hearing  the  return, 
given  a  certificate  as  provided  by  that  law.  A  writ  of  re- 
plevin, as  allowed  by  the  same  statute,  was  then  issued  from 
the  Superior  Court  of  the  city  of  New  York,  and  the  defendant, 
Martin,  put  in  avowries,  relying  on  the  certificate  given  by 
the  Recorder,  and  also  on  the  allegation  that  the  plaintitf, 
Jack,  *'  was,  and  still  is,  her  slave."  To  tliese  avowries  the 
plaintiff  put  in  several  pleas,  to  some  of  which  the  defendant 

^  In  Commonwealth  i\  Griffith  (182S),  2  Pkk.  11,  anif,  p.  440,  the  question  was 
of  the  right  of  the  ehiinifint  without  a  warrant  to  seize  the  illeged  slave  for  the 
fiurpoac,  AS  must  be  suppoBed,  of  tAking  him  bffure  iin  officer  authorixed  by  the 
Act  to  give  a  certificate.  An  appLicAtion  had  previously  bten  made  to  a  jucfj^e  of 
the  United  States  r)i9trict  Court,  who  had  decided  that  n  warrant  to  eeke,  for 
that  purpose,  wfte  not  necep>*iiry.  ft  may  be  inferred  thit,  if  any  application  for 
the  certilicate  was  contemplated,  it  was  to  hnve  been  made  to  the  same  tribunat 
The  cJise,  therefore,  is  no  aythorlty  in  the  present  inquiry. 

The  CJiee,  Fanny  iK  Mo«it£romery  (I8*i8),  1  Breese,  ni.  188,  wa«  tre«paB3.  The 
pica  wftj*  a  justification  under  a  jnatice's  warrant,  under  the  law  of  1793.  The 
plea  wai*  held  bad  for  detitiency  in  certain  allegations,  but  the  court  did  not  pass 
OD  the  q|Uestion  of  the  feirce  of  the  warrant.  Jad^fe  Lockwood : — "  I  have  not 
deemed  it  necessary,  in  making  up  an  opinion  in  thifl  cau^e,  to  give  an  opinion  on 
the  qui?ation  how  far  a  certilic»te  which  is  good  prima  facie  can  be  inquired  into. 
Wliether  such  a  certificate  would  be  final  and  coneloxive,  does  not  arise  on  this 
plea.  We  are  not  rec|uired,  by  the  slate  of  the  pleadings,  t*j  go  into  anv  such 
inquiry;  on  thi«  point,  therefore,  I  forbear;  for  sufficient  unto  the  day  is  the  evil 
thereof"  Unfortunately,  such  judicial  reticence  has  been  the  exception,  and  not 
the  rule,  in  f|uegtions  of  slavery^ 

•In  Johnson  f.  Tompkins  (18$3),  1  B«ld.  671,  ant9,  441,  the  owner  hid 
attemptt^d  to  remove  the  slave  without  apply^itig  to  any  puhlic  anthority. 

*  Uf  the  Rev.  Statutes.     See  anU,  p.  57. 
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demurred,  and  to  the  others  pleaded  issuahly.     In  the  Sc 
rior  Court,  judgment  was  given,  mi  the  d^tnurrer^  for  the  de-| 
fendant,  Martin,  and  on  this  judgment  writ  of  error  was 
to  the  Supreme  Court.    The  Opinion  of  the  cottrl  wmb  give 
by  Judge  Nelson. 

From  this  Opinion,  it  appears  that  in  the  argument  be- 1 
fore  this  court  it  was  alleged  that  the  proceedings  before  th^  - 
Eocorder  were  in  confoniiity  with  the  Act  of  Ccmgre8a.< 
Judge  Nelson,  while  recognizing  the  fact  tJiat  the  Recorder  bad  \ 
intentionally  followed  the  State  law  in  his  proceedings,  held 
that  that  law  was  void,  and  yet  justified  the  custody  in  wbicli 
the  plaintiff  was  held,  as  legal  under  the  Act  of  Congree& 

Tlie  question,  whether  the  Recorder,  who  had  begfim  bj^ 
issuing  process  (for  which  the  Act  of  Congress  makes  no  pro-  \ 
vision),  as  provided  by  the  State  law,  with  the  purfMi^e  cf  act- 
ing under  that  law,  could   be  taken   to  have  perforaied  an 
action  provided  for  by  a  law  of  Congress,  was  prohably  raised  , 
B&  digtinctly  in  the  Supreme  Court  as  it  was  in  the  Court  for 
the  Correction  of  Errors.* 

Chancellor  Walworth,  in  the  court  of  last  reeort,  main- 
tained the  validity  of  the  State  law,  and,  consequently,  miol 
have  regarded  tlie  Recorder  as  exercising  powers  durived  from 
the  State*  Tlie  Chancellor  maintained  the  power  of  Coogress 
to  legialate  only  so  far  as  it  might  be  employed  in  veJ^ti^g  the 
judicial  power  of  the  United  States.  But  at  the  same  time 
said,  14  Wend.  527  {ante,  p.  451,  n.):  "The  Act  of  February, . 


■  See  IIm  rcfoitei's  note,  12  Wend,  314,    The  pl^ntilf  in  error's  44]i  fioiat^  H 
Wend,  filS : — "  Ad  officer  of  the  State  of  Kew  York  can  onlj  take  mcli  junadir- 

tioo  nn  onr  statute  alluvs ;  and  the  defendant,  by  applying  to  a  State  mafWirate 
for  the  remi^dj  given  by  our  law,  has  oonaented  to  be  governed  by  tlie  mmt 
throtighout"  *Jadge  Kelson,  18  Wend,  816: — **The  caae  ond«T  cooside'raticia  U 
supposed  io  involTe  the  conatitutlonality  of  this  law  of  Congre^^  ^  ''  "  ~  '1  aod^oi 
reaidt^  that  of  thia  State,  tthich  protfuUt/or  tki  arrmi  o/fyjgilwf  mamaMr 

in  #•«•*  T^mecin  diferrnt  from  the  law  of  Congrew^  •   •  Thb  re^.  .  ...:  is  uB^ler 

the  proTUiiuii  of  the  State  law.  The  defendant,  in  the  Superior  C^ort,  aet  op  la 
delBnce.  that  the  plntnti^  was  her  slave,  and  acknowled^cKl  the  taklo^.  bj  virlaa  «f 
proceedings  alleged  to  be  in  conforniitT  to  the  Act  of  Congresa,'*  fi  diMn  Boii^ 
pear  from  the  pleadings,  as  reported,  that  this  was  alleged  in  the  Saporior  Oont  , 
of  the  city  of  New  York,  where  the  repteyin  «uit  wa«  brongbL  Da  pa|^  Sli* 
.fudge  Nelftou  s&iil : — "  I  assume,  for  the  present,  that  the  prdce^diiiga  betot  lim 
Recorder  were  subatantially  in  conformity  to  the  Act  oftk>Qgreaa,  and  awjr  bv 
■Qftained  thereby  if  it  ii^  yalid."  On  p.  325 :— "  That  the  proceediiiBi  bofSoiK  the  , 
magistrate  were  in  form  und«r  the  law  uf  the  State  which  required  t£a  ^T?*g  flf  i 
a  writ  of  habeas  corpns,  I  apprehend  cannot  materially  sffectttiiB  4 


0A6E6   BEFORE   FHIOGS.OASfi. 


638 


1793,  conferring  rainisterial  powers  upon  the  State  magistrates, 
and  regiilatiDg  the  exercise  of  the  powers  of  tbe  State  execu- 
tive, 18  certainly  not  a  law  to  carry  into  effect  the  judicial 
power  of  the  United  States,  which  power  cannot  be  vested  in 
State  officers/ 

The  Court  for  the  Correction  of  Errors  decided  tlie  case  in 
faFor  of  the  claimant  without  reference  to  the  constitutionality 
of  the  law  of  Congress,  and,  it  would  fleem,  without  reference 
to  the  validity  of  the  State  law%  and  simply  on  the  ground  that 
by  the  pleadings  the  plaintiff  had  admitted  that  he  was  the 
8lav6  of  the  defendant.     14  Wend,  507, 

If,  tlien,  under  the  decision  of  the  Supreme  Court,  or  of  the 
Court  for  the  Correction  of  Errors,  the  plaintiff  was  regarded 
as  in  custody  under  the  action  of  any  public  authority  what- 
ever, it  must  have  been  held  that  !ie  was  in  custody  under  the 
certificate  given  by  the  Hecorder  as  one  of  the  State  magis- 
trates mentioned  in  the  Act  of  Congress  of  1793,  and  in  con- 
formity to  the  provisions  of  that  statute.* 

But,  assuming  this  to  have  been  held,  the  source  of  the 
power  exercised  by  tlie  Uecorder  in  such  case  does  not  appear 
to  have  been  here  inquired  into  any  more  than  in  the  case  of 
Wright  V.  Deacon.     And  it  will  be  noticed  that  these  tw^o 

'  Hvre  the  ClmuctjUor  Appwirs  to  determine  tlie  qtiality  of  tlia  power  by  the 
official  ra|jucit3'  i>r  in  capacity  of  tlie  jH?rsoij  whr*  i§  ti>  use  it,  TIh^  Jndiriftrj  Com- 
noittee  of  Miyts.  Ho.  of  Kep  {ajtif,  \k  45:1,  a.),  17  Am,  Jyrii^t,  97.  eay,— "The 
Committee  ivfter  h  full  inveatigwtlon  of  the  question  bt^lieTe  that  this  f>art  of  the 
lnw  h  unauthoNzed  itnd  void.  It  la  a  well  settled  principK'  that  Confess  CAtmot 
confer  any  part  of  the  judicial  power  of  the  ITnited  States  on  Stat*^  nmj^stiwties  or 
oflFjceri!."*  The  Committee  wwa  more  loj^ieal  than  the  Chancellor  in  the  dictum, 
ab«jve  qnote>d»  which  aeems  Ut  be  the  geniiinal  authority  that  tiie  deliverinie;  up  ik 
fugitive  froiii  labor,  on  claim,  m  provided  by  the  two  Acts  of  Coogre8S«  is  a  min- 
isterial act. 

*  At  the  owe  stood  onder  the  8tjite  law.  the  only  qiieation  before  the  mart 
was  that  raieed  by  tlie  demurrer — whether  the  eUimatit,  being  a  reeifJent  of  the 
BtAte  of  New  York  at  the  time,  could,  under  the  provipion,  claini  the  negro  ait 
owing  service  and  lat>or  in  Louisiana.  Judgment  Wing  given  on  this  demarror, 
the  i&HUes  of  fact  Id  the  Superior  C<*urt  were  to  be  decided  by  a  jnrv.  (14  Wend, 
ft  13;)  There  wa«  nothing  in  the  proceedings  which  cmild  c«tj*fjliA  aoj  connec- 
tion between  the  custody  in  wMth  the  uegro  was  held  and  the  Act  of  Lon^esa. 
lender  Jtid^e  Nelt^on's  dtrrisinn  disallowing  the  operation  of  the  State  law,  thai 
cuatody  had  no  BUpport  either  from  the  law  of  the  State  or  the  At  t  of  Congre««, 
and  (HJitild.  In  fact,  be  justified  only  on  the  doctrine  (aaerwardt^  proclaimed  in 
Prigg^i  case,  where  its  origin  wns  ascribed  to  thiiii  Opinion  of  Judge  Neleon,  ante, 
p.  fi54,  n,  1)  of  seizure  and  removal  witlioat  reference  to  any  j>ublie  Inquiry. 
Much  in  the  Opinion  which  at  first  seeniB  to  justify  that  doctrine  (12  Wend,  81%, 
82D,  826)  may  have  been  intt^nded  only  to  amrm  a  right  to  «eitc  the  fugitive  for 
tlie  purpafl«  of  making  the  claim  onder  the  Act  of  CongrcBa. 
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cases  are  the  only  ones  in  the  series  in  whicli  tlie  custody  of 
fugitive  sljive,  under  a  certificate  granted  by  a  State  officer, 
actually  bocTi  sustained  by  a  judicial  decision/ 

g  868.    In  Prigg's  case  (184:2),  16  Peters,  539,  the  m 
ctaiined  liad  been  an-csted  on  a  warrant  issued  by  **a  jnstiw 
of  the  peaee  in   and   for  the  county  of    York,"  who,  how*, 
ever,  when  siieh  negro  ]»ad  been  brought  before  Uim  by 
plaintiff  for  the  piirpoBe  of  procuring  the  certificate  provide 
for  by  the  Act  of  Cougressij  refiised  to  take  any  farther  acti 
in  the  matter.'    The  plaintiff  liad  thereupon  forcibly  removej 
the  negro  from  the  limits  of  the  State. 

The  decision  of  the  Supreme  Court  of  the  United  Stately' 
therefore,  could  not  have  confirmed  any  actual  proceeding  ofj 
any  person  claiming  official  authority  to  carry  out  the  prO' 
sions  of  the  statute.     But  Judge  Story,  delivering  the  Opinio 
of  the  court,  tliougbt  proper  to  examine  the  cunstitutiunalit; 
of  the  law  of  Congress  "  in  all  its  leading  provisions,"  althougk 
beyond  all  controversy,  such  an  inquiry  was  not  easentbil  to 
the  decision  of  the  case.  * 

But  on  the  particular  question,  whether  certain  perwo* 
wlio,  in  the  Opinion,  are  caUed  Statt^.  maffhtrafes^  mar  act  nt 
provided  in  the  statute,  Judge  Story  expressly  said  that  it  vii 
"not  free  from. reasonable  doubt  and  difficulty."  The  brief 
portion  of  the  Opinion  which  relates  to  this  point  if  OQ  IS 
Peters,  622  ;  see  anh^^  p.  474. 

§  869.  Judge  Wayne  began  by  saying,  16  Peters,  0S6:- 
"  I  concur  altogetlier  in  the  Opinion  of  the  court  as  it  has  been 
given  by  my  brother  Story.      In  that  Opinion  it  is  decided,"  J 
ifec,  and  then  states  seven  points  as  decided,  in  none  of  whidkW 
is  the  question  of  the  power  of  these  State  mngistraUs  toachi^i 
upon.     Tlie  residue  of  Judge  Wayne's  Opinion  is  ex  '    '    ' 
directed  to  the  point,  that  the  power  of  Congress  to  !♦  ^ 
exclusive  of  all  legidative  action  on  the  part  of  the  States/ 

'  In  Helmsley'e  ease  (ISSfli.  nnte,  pp.  64.  468.  the  prisoner  h&d  been  «iTwW 
on  a  warrnnt  issupd  by  Judge  Hftywood,  of  the  county  of  BiirUngt<m,  but  Ja  1^ 
cane  he  is  Buppoeed  to  have  acted 'under  tlie  law  of  the  State  of  Ni»w  JeriMrV. 

'  He  had  made  the  writ  returnaWe  before  himself;  16  Peters,  656L  fbtld 
of  Congress  iisd  not  providc<3  for  Jiny  such  writ.  By  sec.  S  of  ^e  8teCtliv4^ 
18'i  5-4^  Justices  of  the  peaec  mi^ht  \mufi  a  warrant  in  tbc»  gsmi,  ntamiMt 
before  a  jiidre  of  n  court  therein  deflitfiifttod ;  but,  br  «e<x  9.  thej  ii«r<»  Mlddt 
to  take  jttriadiction  tinder  the  Uw  of  Congreis.    See  ai»f<,  p.  71. 

'  AnU,  pp  466.  4&1.  *  See  the  citmtloo.  «fil«.  p  «1 
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Judge  Daniel  considered  the  diecussion  of  the  constitution- 
ality of  the  Act  of  Congre&s  improper  in  this  case,  and  de- 
clined giving  an  opinion  on  the  point.  16  Peters,  650,  and 
anie^  p.  483. 

Judge  Baldwin  agreed  with  the  court  in  the  only  question 
properly  before  it :  tliat  is,  whether  the  judgment  of  the  court 
of  PennBylvania  against  Prigg  should  be  annulled.  *'  But  he 
dissented  from  the  principles  laid  down  by  the  court  as  the 
*^round  of  their  opinion."  No  written  Opinion  was  delivered 
by  him.     See  ant<?,  p,  491. 

Judge  Tliompson  did  not  refer  to  this  question.  In  the  be- 
ginning of  his  Opinion  he  said  that  he  had  not  been  able  to 
yield  assent  to  all  the  doctrines  embraced  in  the  Opinion  de- 
livered by  Judge  Story,     16  Peters,  6SZ  ;  ante^  p.  484. 

§  870,  Of  the  other  members  of  the  court,  only  Judges 
Taney  and  McLean  referred  to  the  action  of  the  State  magis- 
trates. Chief  Justice  Taney  appears  to  have  held,  in  the  lan- 
guage of  Story,  above  cited,  that  State  7nagistTai€a  "  may,  if 
they  choose,'*  act  under  the  statute,  or  exercise  authority  in 
the  manner  therein  provided ;  but  said  (16  Peters,  630)  that 
'*  the  State  officers  mentioned  in  the  law  are  not  bound  to  ex- 
ecute the  duties  imposed  upon  them  by  Congress,  unless  they 
choose  to  do  so,  or  are  required  to  do  so  by  a  law  of  the  State ; 
and  the  State  Legislature  has  the  power,  if  it  thinks  proper,  to 
prohibit  them." 

Mr,  Justice  McLean  considered  this  question  of  the  duty 
of  these  State  magistrates  more  fully  than  bad  either  Judge 
Story  or  Judge  Taney.  On  page  664  he  says  :— "  It  seems  to 
be  taken  as  a  conceded  point  in  the  argument,  that  Congress 
had  no  power  to  impose  duties  on  State  officers,  as  provided  in 
the  above  Act.  As  a  general  principle,  this  is  true;  hut  does 
not  the  case  under  consideration  form  an  exception  ?  Congress 
can  no  more  regulate  Xhe  jnrisdiction  of  the  State  fril^unals 
than  a  State  can  dfjine  the  judicial  power  of  the  Umofi,  Tlie 
officers  of  each  Government  are  responsible  only  to  the  respect- 
ive authorities  imder  which  they  are  commissioned.  But  do 
not  the  clauses  in  the  Constitution  in  regard  to  fugitives  from 
labor  and  from  justice  give  Congress  a  power  over  State  offi- 
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cerE  on  these  enbjecte  I    Die  power  in  both  the  cieifr  &  adait- 
ted  or  pjt>ved  to  be  cxeluf^irelj  in  the  federal  QoTenantmtL 

"  Ihe  eUase  in  the  Constitution  preceding  the  osie  in  tdbtioQ 
to  fttgitiTea  from  labor  declare^,'''  &e^  (quoting  the  dsiue)  ; 

"  In  the  first  gection  of  the  Act  of  1793,  Congress  hmre  pro- 
vided that,  on  demand  being  made  a«  above,  ^  it  fihall  be  tht 
dntj  of  the  execntive  antboritr  to  cause  the  peraoo  denttadal 
to  be  arrested,^  &c.  The  eonetitntionalitj  of  this  law,  it  is  be- 
lieved, haa  never  been  qneationed.  It  has  been  obeyed  bj  the 
Governors  of  States,  who  have  nnlformlj  acknowledged  Iti  ob- 
ligationa.  To  some  demands  surrenderg  have  not  been  made ; 
bnt  the  refnsals  have  in  no  instance  been  on  the  ground  ibrt 
the  Constitution  and  Act  of  Congress  were  of  no  binding  ftwoe. 
Other  reasons  have  been  assigoed.  Xow  if  Congitisa  maj,  bjT 
legislation,  require  this  duty  to  be  performed  by  the  h^^est 
State  officers,  may  they  not,  on  the  same  principle,  require  ap* 
propriate  duties  in  r^ard  to  the  surrender  of  fngitivea  firoa 
labor  by  other  State  officers  ?  Over  these  subjects  tbe  eonsli* 
tutional  power  is  tbe  same.  In  both  cases  the  Act  of  1799 
deBnes  on  what  evidence  the  delivery  shall  be  made.  This 
wag  necessary,  as  the  Constitution  is  silent  on  the  subject,  The 
Act  provides  that,  on  claim  being  made  of  a  fugitive  from  Labor, 
'  it  shall  be  the  duty  of  such  judge  or  magistrate  to  give  a  ccr 
tificate  that  the  person  claimed  owes  service  to  the  claimant^ 
The  Constitution  re<|uires,*-  &c.  The  remainder  of  the  portion 
of  Judge  McLean*&  argument  on  this  point,  from  pp.  665,  666, 
has  already  been  cited,  ante,  pp.  487,  488. 

§  871.  The  constitutionality  of  the  law  of  1793  in  respect 
to  the  question  under  conBideration  has  not  been  discussed, 
and  appears  not  to  have  been  involved  in  any  of  the  cases 
which  have  arisen  under  that  statute  since  the  date  of  Prigg^s 
case/ 


'  In  Jone«  v.  Vim  Znndt  (1842^).  2  McLeui,  097,  ani^,  v.  ^9%,  ThitWi  r. 
r\iiii  (IB47),  8  McLeftii,  631,  ante,  p.  497,  iind  KAaffbun  «.  OliTer  (1349),  10  ] 

516,  tifUt,  p.  494,  the  action  was  f*>r  bArborinff  and  concealliig-.  and  there  t 

h*T c  been  no  queatiun  of  tbe  validity  of  »  certi6eiit4!>,  Tboug-h  in  DrUkiU  v.  Par- 
ruli  there  bad  been  a  Acisure  bv  lliu  cUtmant,  with  intealion,  as  was  decUrcid,  oC 
taking  tbe  fugitives  before  '*  a  judicial  officer."  Anir,  497,  n.  2,  So  in  Steto  m. 
H<o|i|>CM  0S45),  %  We«t,  L.  J.  2S9,  anie,  p.  496.  tbe  claimant  bad  broi^ht  bio  «» 
^  «Uv«  before  a  justice,  when  the  babeiu  corpus  loterrapt^d  the  frtirnodlMl 
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But  it  is  here  proper  to  Botice  the  qtia^i  autliorities  on  tLis 
point  wliieh  have  been  elicited  in  the  examination  of  the  similar 
question  in  cases  under  the  Act  of  1850.  In  eonie  of  these 
cases  it  has  been  either  implied  or  poBi lively  asserted  that  the 
magistrates  of  counties,  cities,  and  towns  corporate  spoken  of 
in  the  Act  of  1793,  or  the  State  jnagi strafes  mentioned  in  the 
oasesj  exercise  power  which  is  derived  from  the  United  States 
but  which  is  not  part  of  the  judicial  power  of  the  United 
States. 

Among  these  authorities,  wdiich  will  hereinafter  be  fully 
cited,  is  the  decision  in  Sims'  case.  Tlie  language  of  Chief 
Justice  Shaw  referring  to  the  force  of  the  objection  taken  to 
t!iu  action  of  State  magistrates,  is  to  be  particularly  noticed. 
it  had  been  objected  that  the  law  of  1850  vested  in  the  U,  S, 
commissionere  the  judicial  power  of  the  United  States,  and  it 
seems  to  have  been  assumed  on  all  hands  in  that  case  that  the 
action  of  the  State  magistrates  under  the  law  of  1793,  which 
had  been  judicially  sanctioned  in  earlier  cases,  involved  the 
exercise  of  power  of  the  same  qualityy  derived  from  the 
same  smtrce,*  Judge  Shaw,  7  Cushing,  303,  said: — "If  this 
argument,  draw^n  from  the  Constitution  of  the  United  States, 
were  now  first  applied  to  the  law  of  1793,  deriving  no  sanction 
from  contemporaneous  construction,  judicial  precedent,  and 
the  acquiescence  of  the  General  and  State  Governments,  the 
argument  from  the  limitation  of  judicial  power  would  be 
entitled  to  very  grave  consideration." 

But  in  a  passage  which  has  been  cited  {ante^  p*  60,  note) 
from  Judge  Marvin's  charge  on  the  trial  of  Allen,  the  judge 
describes  the  power  which  State  magistrates  exercised,  in  pro- 
ceeding according  to  the  Act  of  1793,  as  **  State  judicial 
power." 

§  872.  In  Wright  v.  Deacon,  the  Supreme  Court  of  Penn- 
sylvania sustained  a  custpdy  under  a  certificate  granted  ac- 
cording to  tlie  Act  of  Congress  by  a  judge  of  the  Common 
Pleas  Court  of  Philadelphia.    In  Jack  ih  Martin,  the  Supreme 

'  The  posilhe  ttSP^rtion,  that  llie  power  of  the  State  ina^strateB  who  (^onld 
have  ar.' to d  under  the  law  of  179H  vrns  power  not  dorivcd  from  the  BtAtes  but 
from  the  rnited  States,  iii>pear8  iievcT  to  have  been  made  in  any  uiBtancG  until 
fjeckred  by  Mr.  Comm.  Loring  in  Burns*  case ;  see  pott. 
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Court,  and  the  Court  for  the  Correction  of  Errors,  of  U'ew  Tarit, 
guetatned  the  enstod j  when  the  certificate  had  been  grm&ted 
by  the  Becorder  of  the  citj  of  New  York,  lliese  cmbbb  are 
direct  authority  that  persons  holding'  these  offices  maj  perform 
that  action  which  **  magifltratee  of  coontiea,  citiea,  and  lown^ 
corporate,'^  are,  by  the  law  of  1793,  empowered  or  permitted  to 
perform. 

In  Prigg*»  case  there  was  no  actual  custody  under  a  certifi- 
cate. If  an  opinion  as  to  the  constitutionality  of  the  Act  in  this 
respect  was  not  extra-judicial,  it  must  be  held  that,  in  order 
to  judge  whether  the  Act  of  Pennsylvania  was  valid  or  not,  it 
wafl  necessary  to  prove  not  only  that  Congress  had  legislated 
on  the  same  subject,  but  tliat  their  actual  legislation  wa^in  aD 
points  constitutional.* 

But,  passing  over  this  objection,  it  appears  that  althoQgii 
the  court,  speaking  by  Judge  Story,  admitted  that  in  "  thai 
part  which  confers  an  authority  upon  State  magistrates  ^  the 
Act  is  not  "  free  from  reaaonable  doubt  and  difficulty,**  aod 
only  the  Chief  Justice,  with  Justices  Story  and  McLean,  appear 
to  have  given  it  any  attention,  Judge  Story  spoke  of  '^thii 
court ''  as  entertaining  no  doubt  "  that  State  magistratea  mar, 
if  they  choose,  exercise  the  authority  "  granted  or  permitted 
by  the  law,  or,  as  he  otherwise  expresses  it,  *'  act  under  "  the 
law ;  and  Judge  McLean  and  the  Chief  Justice  differed  only  on 
the  point  whether  the  State  magistrates  were  bound  to  act,  or 
only  might  act  if  they  should  think  fit. 

From  these  dieta  it  has  been  supposed,  in  Sims'  case  and  in 
all  other  cases  under  tlie  law  of  1850,  that  the  Supreme  Court 
must  be  taken  to  have  held,  in  this  case,  that  any  via^i^traie  of  a 


'  Se«  wUt^  p.  491,  note  Z.     It  «iceina  very  qQestiooA^lo  whether  th^  court 
ileride  an  the  cooBtitntionjLlity  of  proviflioiis  in  a  itatute  wbicli  do  not  mOtpet 
p4U'ties  in  UiQ  eiae  before  them  ;   eren  when  other  proTUiuns  of  the  same  Milt 
iiffi:ct  th.a»e  piiiiti«fi.     It  was  not  protended  in  thU  case  th«t  the  staioie  of 
(tylvunliA  would  hnj^  interferod  with  the  OrCtion  of  the  clidmatit  if  he  hmd 
aocordiog  to  the  Act  of  Congress,     If  the  State  law  waa  uiTalid  only  ; 
conflict  with  the  law  of  Conmas.  it  would  iiave  been  nccessarj  to  prove 
ktter  waa  conDtitutional  in  umt  particnlario  which  it  waa  antagonU^c  io 
Imw.    The  deeisioa  in  tbia  caae  wae  not  mf^rely  that  a  State  stAtute  in  conHici 
ayalid  Act  of  CongTMa  la  yoid;  It  waa,  that  tbe  legialaUon  of  Congres*  «l. 
all  Stat«  legislation  on  llie  eame  aubject-mattcr,  though  avch  lo^istafeion  tnar 
bcToid  ae  in  conflict  with  the  Constitution. 
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-"A^n^^,  city,  or  town  corpcraUy  may  grant  a  certificate  as  pro- 

%^idecl  by  the  Act  of  Congress,  and  that  tlie  custody  of  the  claim- 
ant under  such  certifieate  will  be  vaHd,  And,  ae  regards  our 
present  inquiry,  the  Opinion  of  the  court  has  been  taken  as 
authority  that  the  power  exercised  hy  such  ^^  magistrates  of 
counties,  cities,  and  towns  corporate,"  is  not  the  judicial  power 
of  the  United  States. 

But  the  conclusion  is  the  same,  whatever  may  be  the  nature 
of  the  power,  if  tliat  power  is  not  derived  frmn  the  United 
Stated  From  the  use  made  of  this  decision  in  cases  under  the 
law  of  1850,  when  the  Cjuestion  was  of  the  quality  of  the  power 
exercised  by  the  commissioners  of  the  United  States  courts,  it 
will  he  seen  that  the  important  inquiry  here  is,  wliether,  in 
denying  that  the  power  exercised  by  the  "  magistrates  of  coun^ 
ties,  cities,  and  towns  corporate  "  is  the  judicial  pt^wer  of  tlie 
United  States,  it  is  the  quality  of  the  power  or  the  source  of 
the  power  which  is  referred  to.* 

§  873.  In  the  passage  in  the  Or»inion  of  tlic  court  above 
cited,  Judge  Story  speaks  of  part  of  the  Act  as  that  "  which 
conferat  an  authority  upon  State  magistrates,"  and  of  "  the  au- 
tliority  conferred  upon  State  magistrates/'  From  this  use  of 
the  word  confer  it  may  be  argncd  that,  in  his  view,  the  power 
exerted  by  these  State  magistrates  would  be  power  politi- 
cally derived  from  the  United  States. 

But  Judge  Story,  in  the  same  passage,  intimated  tliat  by 
State  legislation  these  magistrates  might  be  prohibited  from 
exercising  the  anthority  thus  '*  conferred*"  Now,  whenever  a 
citizen  of  one  of  the  States  may,  consistently  with  the  public 
law  of  the  United  States,  exercise  authority  politically  pro- 
ceeding from  the  sovereign  powers  held  by  the  national  Gov- 
ernment, there  certainly  can  be  no  power  in  State  legislation 
to  prohibit  his  exercise  of  tliat  power.  It  is  his  right  to  ac- 
cept the  office,  and  the  State  cannot  interfere  with  the  per- 
formance of  the  duty  lie  will  then  owe  the  national  Govern- 
ment. His  civil  and  political  rights  arising  out  uf  his  alle- 
giance and  citizenship  in  respect  to  the  powers  held  by  the 


*  Se4>  ftnlf,  p.  Isil,  a  mmllAf  inquiry  atated  as  to  the  power  ezercL»ed  bj  tlie 
Oovemofs  of  Uie  SUtea  lo  delivermg  fu^Uvea  from  jitatiee. 
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national  Government  are  co-existent  and  in  perfect 
with  the  rights  and  duties  which  arise  from  his  al!-  r'   -    ~ 
citizenBhip  in  respect  to  the  sovereign  powers  held  :■ 

of  wliich  he  is  an  inhabitant.  K  the  law  of  Cou^reee  is 
etitutional  in  respect  to  the  public  law  of  the  Uoited  Stati%^ 
his  power  to  act  or  not  to  act  in  the  manner  prescribed 
Congress  is  a  matter  with  whieh  the  State,  in  the  folic 
exercise  of  its ''  reser^ed^'  powers,  has  nothing  to  do.*  If,  then, 
Jndge  Story  held  that  the  power  to  be  exercised  by  these  StaU 
ma^^nUes  would  be  held  by  them  perdonally,  or  as  private 
individuals  merely,  designated  or  described  as  being  ciciieu^ 
holding  the  office  of  State  magistrate,  and  that  it  would  not  he 
a  power  incident  to  their  functions  in  the  office  conferred  by 
the  State,  there  was  no  propriety  in  referring  to  the  Stak 
legislatures  as  having  power  to  forbid  their  acting  in  Ihe  mode 
prescribed  by  Congress. 

§  874,  In  the  passage  cited  from  his  Opinion,  Cliief  Justice 
Taney  likewise  says  that  '^  the  State  Legislature  has  tbepovier, 
if  it  thinks  proper,  to  prevent "  the^  State  magiatrates  frpm 
acting.  From  his  saying  that  they  were  under  no  more  oWi- 
gation  to  accept  a  power  or  office  under  the  Act  than  are  other 
persons,  it  would  seem  to  have  been  his  opinion  that  if  thej 
should  "  choose  "  to  act  they  would  exercise  power  politieaUr 
derived  from  the  United  States.  But  from  other  passage  in 
hie  Opinion,  when  arguing  in  favor  of  concurrent  State  legis- 
lation, it  seems  that  Judge  Taney  considered  the  State  aa  Uie 
source  of  the  authority  exereioed  in  these  cafles  by  tlie  Stale 
magistrate.     On  p,  630  of  the  report  his  language  is : — 

"  Indeed,  if  the  State  authorities  are  absolved  from  all  obli- 
gation to  protect  thia  right,  and  may  stand  by  and  see  it  vi*>- 
lated  without  an  effort  to  defend  it,  the  act  of  Congress  of 
1793  scarcely  deserves  the  name  of  a  remedy.  The  State 
officers  mentioned  in  the  law  are  not  bound  to  execute  tlie 
duties  imposed  upon  them  by  Congress^  unleaa  they  eliooee  to 


*  tl  tft  not  4in>«tod  lluU  a  Stale  nrnj  dvprire  ibo99  who  win  *ct  under  the  1«« 
of  Gdiun«M  »*f  Ihe  oflie©  of  Stot«  mAslstrate.  uid  thm.  virtually,  may  prohibit  <V 
mmtinU*  (nmi  nctio^  M  prevcribed  by  the  ii*tii>oal  l»w.  See  llift  Uw  of  Ma»^ 
lM3»i»ttJi  i>f  \%i^  ma*.  !>.*»,  <^  «w  oi  ai 
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do  60,  or  are  required  to  do  bo  by  a  law  of  the  State ;  and  the 
State  legislature  has  the  power,  if  it  tliiiiks  proper,  to  pro- 
hibit them,  Tlie  act  of  179%^  therefore,  must  depend  ulto-^ 
gether  for  its  execution  upon  the  officers  of  the  United  States 
named  in  it.  And  the  master  must  take  the  fugitive,  after  he 
has  seized  him,  before  a  judge  of  the  District  or  Circuit  Court, 
residing  in  the  State,  and  exhibit  his  proofs,  and  procure  from 
the  judge  his  certificate  of  ownership,  in  order  to  obtain  the 
protection  in  removing  his  property  wluch  this  act  of  Con- 
gress professes  to  give. 

"Now,  in  many  of  the  States  there  is  but  one  district 
jixdge,  and  [631]  there  are  only  nine  States  which  have  judges 
of  the  Supreme  Court  residing  within  them.  The  fugitive 
will  frequently  be  found  by  his  owner  in  a  place  very  diistant 
from  the  residence  of  either  of  these  judges,  and  would  cer- 
tainly be  removc^l  beyond  his  reach,  before  a  warrant  could 
be  procured  from  the  judge  to  arrest  him,  even  if  the  act  of 
Congress  authorized  such  a  warrant.  But  it  does  not  author- 
ize the  judge  to  issue  a  warrant  to  arrest  the  fugitive ;  but 
evidently  relied  on  the  State  authorities  to  protect  the  owner 
in  making  the  seizure.  And  it  u  only  when  the  fugitive  is 
arrested  and  brought  before  the  judge  that  he  is  directed  to 
take  the  proof  and  give  the  certificate  of  ownership.  It  is 
only  necessary  to  state  the  provisions  of  this  law  in  order  to 
show  how  ineffectual  and  delusive  is  the  remedy  provided  by 
Congress,  if  State  authority  is  forbidden  to  come  to  its  aid, 

"  But  it  is  manifest  from  the  face  of  the  law,  that  an 
effectual  remedy  was  intended  to  he  given  by  the  act  of  1793. 
It  never  designed  to  compel  the  master  to  encounter  the  hazard 
and  expense  of  taking  the  fugitive,  in  all  caBCs,  to  the  distant 
residence  of  one  of  the  judges  of  the  courts  of  the  United 
States;  for  it  autharized  him,  also,  to  go  before  any  magis- 
trate of  the  county,  city,  or  town  corporate  wherein  the  seiz- 
ure should  be  made.  And  Congress  evidently  supposed  that 
it  bad  provided  a  tribunal  at  the  place  of  the  arrest,  capable 
of  furnishing  the  master  with  the  evidence  of  ownersliip  to 
protect  liim  more  effectually  from  unlawful  interruption.  So 
far  from  regarding  the  State  authorities  as  prohibited  from  in- 
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teetering  in  casea  of  tliia  deseriptton,  the  Congress  et  tittt  daj 
most  hsTe  counted  upcm  Ihetr  eordial  coK>penKlioo.  Hiey 
legislated  witli  expre^  referenoe  to  State  sttpport.  And  it 
will  be  remembered  lliat,  when  thb  law  was  pftfised^  die  g^ 
eromeot  of  the  UDitad  States  was  administered  by  tiie  w/m 
who  bad  bat  recently  taken  a  leading  part  m  the  formmlioD  of 
the  Cacetitntion.  And  the  nsliance  -  obFiousIy  placed  upoo 
State  aathoritj  for  the  purpose  of  execuliog  this  law,  proT» 
that  the  coastructiou  now  given  to  tiie  Cooslittrtion  bj  tlie 
Court  had  not  entered  into  their  minds." 

It  seems  to  have  been  the  Chief  Justice's  opimon  that  the 
JSikUs  rnagistraUs  of  whom  he  6|>oke  wonid  hare  no  power 
to  act  a3  therein  provided,  unless  thereto  authorized  hj  Stale 
legislation.  It  ia  even  doubtful  whether  he  interpreted  the 
Act  of  Congress  as  empowering  them  to  hear  the  proof  of 
claim  and  give  tlie  certificate,  or  only  as  authorizing  them  to 
make  the  commitment  preparatory  to  a  hearing  before  a  jn^t 
of  some  one  of  the  national  courts/ 

§  875.  Aj  regards  Judge  McLean's  argument  from  die 
Bupposed  constitutionality  of  the  action  of  Governors  of  States 
in  delivering  up  fugitives  from  justice,  its  whole  force  tnma  on 
the  questions — whether  it  is  or  is  not  an  exercise  of  power  de- 
rived from  the  United  States,  and — whether  it  is  not,  by  cii§- 
torn  of  nations,  appropriated  to  a  different  function  of  tlie 
Government*  These  have  already  been  considered.*  Judge 
McLean  says  that  "  the  power  in  both  cases  is  admitted  or 
proved  to  be  in  the  federal  Government,"  from  which  the  in- 
ference would  seem  to  follow  that  the  action  of  the  State 
magistrates  could  be  an  exercise  of  federal  or  national  power 
only.  But  then  he  also  argues  that  Congress  may  require  this 
action  from  State  magietrates,  because  it  is  a  fiiliillment  of 
the  duty  of  the  State.  His  views,  on  the  whole^  appear  to  be 
that,  though  the  permission  to  act  is  ultimately  dependent  on 
the  will  of  Congress,  yet  the  power  which  would  be  exercised 

*  If  be  contemplited  the  State  mayiftratf  n^  only  empowered  to  arrcel  thf  h- 
p^itive  for  the  purp<we  of  having  him  brouefht  before  a  United  States  JadgQ  wha 
shonld  tiike  proof  and  grant  the  certiiicati?,  the  authurity  of  the  Chief  Juatioe  b 
direcUy  for  the  reverae  of  that  for  which  this  ease  ha»  bei^n  taken  in  the  qtie«tion 
of  the  power  ojcercijMd  by  the  commtas loners  under  the  law  of  18&0. 

^^ia«,  pp.  611-613. 
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by  the  State  magistrates  would  be  power  politicallj  derived 
from  tlie  State,  and  not  from  the  Uoited  States.  And  tliis  was 
probably  tbe  view  of  the  other  judges  who  considered  the 
question. 

§  876.  It  will  be  objected  that,  since  *' magistrates  of  coun- 
ties, cities,  and  towns  corporate,"  have  no  power,  in  virtue  of 
their  office  under  the  State  Government,  to  act  in  the  manner 
prescribed  by  the  Act  of  CongresB,  the  court,  in  maintaining 
the  right  of  &uck  persons  to  act  in  the  manner  so  preecrihed, 
must  be  taken  to  justify  such  action  as  the  exercise  of  power 
politically  derived  from  the  United  States;  and  that  hence, 
in  the  present  inquiry,  the  court  must  be  taken  to  have  de- 
cided that  the  power  so  exercised  is  not  judicial  in  quality^ 

But  it  will  be  noticed  that  the  several  judges  always  use 
the  term  State  magistraies  /  and  the  question  occurs,  whether 
the  court,  or  any  single  menaher  of  the  court,  intended  to  de- 
clare  that  Uie  action  prescribed  by  the  Act  of  Congress  might 
be  performed  by  any  person  who  may  come  within  the  descrip- 
tion of  magiMrate  of  a  county^  city^  or  town  corporate. 

§  S77,  The  word  magistrate  has  a  very  indeterminate  use 
in  our  language.  It  is  sometimes  used  to  designate  the  pos- 
sessor of  the  supreme  power,  but  more  commonly  it  is  applied 
to  judges  of  courts  holding  power  strictly  judicial,  and  to  per- 
sons holding  an  inferior  or  more  limited  judicial  power  in  con- 
nection  with  powers  nearly  connected  with  the  administrative 
department  of  the  Government.*  The  extent  of  the  functions 
of  magistrates  of  the  last  class  depends,  both  in  England  and 
America,  upon  special  statutes,  or  is  limited  by  well-established 
customary  law.  Li  Jacob's  Law  Dictionar)',  voe.  Magistrate, 
it  is  said,  *'The  rights  and  dignities  of  mmjora  and  aJdm^m^n^ 
or  other  magistrates  of  particular  corporations,  are  more  pri- 
vate and  strictly  municipal  rights,  depending  entirely  upon 
the  domestic  constitution  of  their  respective  franchises.  The 
magistrates  and  officers  whose  duties  are  most  generally  in  uee. 
and  have  a  jurisdiction  dispersedly  tliroughout  the  kingdom 

^  This  mufit  have  been  the  reaaoninj^  of  Judge  Shaw  in  Siros*  cuae,  *l  CuBhing, 
S02,  308,  BD(1  of  Judge  Nelson  in  his  charge  to  ibe  granil  jury,  Bktchford^a  C.  C. 
R,,  648,     See  anU,  Vol  I.,  p.  601,  d,  2. 

*  Ante,  Vol.  L,  pp.  508-5 10. 
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are  priDcipallj  these :  ^heriffs^  earanm^^  jmtioBg  qf  the 
oanstahles^  surveyors  of  the  highmay$y  and  a90rw&erm  iff 

§  878,  It  may  have  been  that  the  coart  regarded  Uie 
of  the  Governors  of  the  Stated,  in  delivertng  up  fugitives  froi 
jnstice  conformably  to  the  Act  of  Congrees^  as  an  exercise 
power  derived  from  the  State,  on  the  ground  that  the  provisi' 
in  respect  to  fugitives  from  justice  created  a  duty  on  the  part 
of  the  State  to  deliver  the  fugitive  when  demanded  \>j  another 
State  (adopting  the  first  or  the  second  construction),  and  that 
the  power  to  act  for  the  State  in  such  international  relation  ia 
incidental  to  the  executive  function/  But  even  if  the  eomrt 
regarded  the  other  provision  as  creating  a  like  duty  on  the  part 
of  the  State  in  respect  to  fugitives  from  labor  (adopting  the 
same  construction),  they  conld  hardly  have  regarded  an  officer 
whose  jurisdiction  ia  limited  to  a  county,  city,  or  town  corpo- 
rate, as  having,  in  virtue  of  his  office,  the  like  power  to  act  for 
the  State  as  a  political  person. 

§  879.  It  is  important  to  notice  that  though,  in  the  Opinion 
of  the  court,  the  question,  whether  Congress  has  power  to  leg- 
islate for  the  purpose  of  carrying  the  provision  into  effect,  is 
very  fully  considered  as  preliminary  to  the  question,  whether, 
by  such  legislation,  the  States  are  precluded  from  passing  any 
law  on  the  same  subject-matter,  yet  the  constitutionality  of  the 
Act,  in  its  details^  is  not  argued,  except  by  referring  to  the 
earlier  cases.  This  is  on  page  621  of  the  report,  where  the 
eonrt  say : — *'  It  [the  validity  of  the  Act  of  1793]  has  naturally 
been  brought  under  adjudication  in  several  States  in  the  Union, 
and  particularly  in  Massachusetts,  New  York,  and  Pennsyl- 
vania, and  on  all  these  occasions  its  validity  has  been  affirmed. 
The  cases  cited  at  the  bar,  of  "Wright  v.  Deacon,  5  Serg.  and 
Rawle,  62 ;  Glen  v,  Hodges,  9  Johns.,  67 ;  Jack  v,  Martin, 
12  Wend.,  311 ;  S.  C.  14  Wend.,  507 ;  and  Com,  f»,  Griffith, 
2  Pick.,  11,  are  directly  in  point.  So  far  as  the  judges  of  the 
courts  of  the  United  States  have  been  called  upon  to  enforce 
it,  and  to  grant  the  certificate  required  by  it,  it  is  believed  that 
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it  lias  been  uniformly  recognized  as  a  binding  and  ralid  law, 
and  as  imposing  a  constitotional  duty."  * 

It  is  true  that,  on  the  same  page,  Judge  Ston^  says  :— ^'  But 
we  do  not  "wish  to  rest  our  present  opinion  upon  the  ground 
either  of  contemporaneous  exposition j  or  long  acquiescence,  or 
even  practical  action  ;  neither  do  we  mean  to  admit  the  ques- 
tion to  be  of  a  doubtful  nature,  and  therefore  as  properly  call- 
ing for  the  aid  of  such  considerations.  On  the  contrary,  our 
judgment  would  be  the  same  if  the  question  w^ere  entirely 
neWj  and  the  Act  of  Congress  of  recent  enactment.  We  hold 
the  Act  to  be  clearly  constitutional  in  all  its  leading  provisions, 
and,  indeed  J  with  the  exception  of  that  pai*t  which  confers  au- 
thority upon  State  magistrates^"  &c.  The  statement  of  the 
doubt  on  this  point  has  already  been  referred  to. 

But  it  is  certainly  fair  to  conclude  that  the  court  did  not 
intend  to  go  beyond  the  earlier  cases  in  affirming  the  constitu- 
tionality of  the  law  in  any  particular  not  before  the  courtj 
unless  such  intention  can  be  shown  from  its  positive  expres- 
sion, 

§  880.  On  examining  the  cases  thus  referred  to  by  the 
court,  it  will  be  found  that  in  Glen  v.  Hodges  tliere  was  no 
certificate  given  by  any  public  officer,  either  State  magistrate  or 
judge  of  a  United  States  court,  nor  was  the  slave  even  com- 
mitted or  arrested  by  any  such  officer  to  answer  to  the  claim 
of  the  owner.  Nor  was  there  any  sneh  certificate^  commitment, 
or  arrest  in  Commonwealth  v,  Griffith.  The  claimant  in  that 
case,  if  he  intended  to  apply  for  a  certificate  under  the  Act, 
proposed  to  bring  the  slave  before  a  judge  of  the  United  States 
Court. 

In  Wright  v.  Deacon,  a  certificate  had  been  issued  by  Judge 
Armstrong,  of  the  Common  Pleas  Court  of  Philadelphia.  In 
Jack  1?.  Martin,  the  Recorder  of  the  City  of  New  York  had 
granted  a  certificate,  and  Judge  Nelson  regarded  the  elave  as 
being  in  custody  under  it.  But  in  the  view  of  the  case  taken 
by  the  Court  for  the  Correction  of  Errors,  the  validity  of  a 
custody  under  a  certificate  so  granted  was  not  inquired  into. 

Hie  question  then  is,  could  the  Judge  of  the  Common  Pleas 

>  AnU,  p.  473. 
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of  Philadelpliia  and  the  Recorder  of  the  City  of  JfewHti 
i  have  granted  the  certificate  in  these  cases  in  virtus  ^ pemiP 
Vderivedfrom  the  State  f  and  may  not  the  court,  in 
j^iMde,  have  regarded  them  as  having  acted  in  rirtac  of 
f 

§  881*  In  the  former  part  of  this  work  it  has  been  si 
[  that  the  national  law  may  always  be  applied  concmreiitl^ 
the  jadicld  power  of  the  States,  or,  if  not  in  all  eases,  eer^ 
tainly  in  those  wherein  the  rights  and  obligations  involved  are 
auch  as  were  originally  determinable  by  the  authority  of  the 
Slatea  severally ;  provided  the  application  of  the  law  haa  ool 
by  Congress  been  made  exclusive  in  the  national  jndlciaij/ 
There  was  no  such  limitation  in  these  ca^es. 

By  the  fourth  construction  of  the  provision  (whi^^  Ittf 
herein  been  presented  as  the  true  one)  it,  of  itself,  main  tains 
the  right  and  obligation  in  a  relation  between  private  penBonSf 
.and  the  claim  gives  rise  to  a  case  within  the  judicial  power** 
It  has  already  been  urged  that  one  or  more  members  of  the 
court,  in  Prigg^s  case,  may  have  adopted  this  constractioii,' 

By  the  third  eonstniction  (supposed  to  have  been  adopted 
by  the  majority  of  the  court,  in  Prigg-'s  ease),  the  claim  is  oo 
the  national  Government,  and  (according  to  Judge  StoirV 
view*)  gives  rise  to  a  case  within  the  national  judicial  power. 
Such  a  claim  certainly  would  not  have  bc«i  within  tbe  orig- 
inal jurisdiction  of  any  State  before  that  Government  existed. 

But  whatever  construction  may  be  the  true  basis  of  lq;isla- 
tion,  the  claim,  when  made  under  the  Act  of  Congress,  k  tbe 
same  as  that  which  wonld  have  been  made  under  private  inter* 
national  law  ;  the  alleged  fugitive  defends,  or  denies  the  daim, 
and  neither  the  national  Government  nor  the  State  appean  la 
a  party. 

It  cannot  be  doubted  that  such  a  clum  of  a  master  for  the 
person  of  the  fugitive  firom  service  was  a  matter  for  legal  de- 
cision originally  dett^rminable  by  the  juridical  power  of  eadi 
State. 

§  ^S.  But  it  has  been  shown  that  the  judicial  power  of  tlie 
State  can  be  ihiid'concurrently  exeraaed  only  by  State  offieeia 
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directly  authorized  by  special  legislation^  or  by  tLoee  who  are 
judges  of  courts  of  ordinary  common-law  jurisdiction/ 

Could  the  judge  of  the  Common  Pleas  of  Pidladelphia, 
and  the  Recorder  of  the  city  of  New  York,  thus  exercise  the 
judicial  power  of  their  respective  States  ? 

The  jurisdiction  of  the  Common  Pleas  of  the  city  of  Phila- 
delphia, under  later  statuteSj  eeeins  to  have  been  questioimble 
in  cases  after  Wjight  v.  Deacon  (1819),  hut  it  seems  that,  at 
the  date  of  that  case,  that  court  was  regai'ded  as  having  ordi- 
nary eommoiidaw  jurisdiction.' 

The  court  of  the  Recorder  of  the  city  of  Kew  York  was 
one  of  special  criminal  juristliction,  but  the  Recorder,  at  the 
date  of  Jack  v.  Martin,  was  also,  under  the  charters  of  the  city 
and  statute  modifications,  one  of  the  judges  of  the  Court  of 
Common  Pleas  for  the  city  of  Xew  York,  a  court  of  ordinary 
or  common-law  jurisdiction  succeeding  to  the  older  Mayors 
Court,  also  a  court  of  the  same  jurisJiction/ 

The  Recorder  was  also,  by  statute,  empowered  to  exercise 
the  powers  of  a  judge  of  the  Supreme  Court  of  the  State  at 
Chambers,  and  to  issue  tlie  writ  of  Jiaheas  corpus;*  and  being 
60  empowered,  he  was  one  of  the  officers  authorized  to  issue 
the  writ  for  the  benefit  of  tlie  claimant,  and  to  decide  the  ques- 
tion in  the  manner  provided  by  the  State  statute/ 

If  the  legislation  of  the  States  of  Pennsylvania  and  Kew 
York,  in  respect  to  the  delivery  of  slaves,  was  invalid  by  rea- 
son of  the  legislation  of  Congress  on  the  same  subject,  it  does 
not  appear  that  judges  of  courts  of  ordinary  common-law  juris- 
diction would  have  thereby  been  incapacitated  from  the  exer- 

"  Ante,  Vol  I.,  p.  600. 

'  Pttlmer  v.  Comraonw«?altli,  6  8.  and  R.  246;  Kline  *■.  IVood,  9  ibid.  295; 
Hoop  V.  Crowley,  12  ibid.  220,  note ;  also^  compare  Dunlop'a  Laws  of  Pa,  (ISSft), 
c.  416,  e§18,  iiO. 

» Judge  Daly's  Hist.  Erbaj,  47,  78,  IB,  m  1  E.  D.  Smitii's  Reportfi  of  N.  Y.  i\ 
P, ;  Sese.  Laws,  1821,  p.  64,  §g  2.  11 ;  11.  S.,  Part  111.,  t  5.  c.  I,  ^  1  i  Davies* 
Laws  relating  to  the  City.  154»  167,  184;  I^ws  of  the  City,  eil  1833,  122.  123, 
note ;  Murray  v,  Fltzpatriek,  8  Cainea,  US.  Tliat  Common  Pleas  Courts  in  N.  Y, 
(at  least  before  1846,  ac«  Frizes  v.  Ford,  2  Seltleo,  178)  were  of  ordioary  t'oiomon- 
Iaw  juriddiction,  see  Foot  and  Bcebe  v.  Stevens.  17  Wend,  483,  Hart  ik  ^eixas,  21 
Weod.  48 ;  though  of  inferior  jurLisdjctioD,  People  v.  Justices  of  Delaware,  1 
Johns,  C.  181 ;  and  had  no  junsdictioD  of  writ  of  right.  People  p.  N,  Y.  Com, 
lUeae,  4  Wend.  215.  Cumptire  question  of  jurisdiction  of  N.  Jersey  Com.  Vh,  in 
Kempe's  Lessee  p.  Kennedy,  6  Cranch,  179^  185;  S.  U,  1  Peters'  C.  C.  R.  87. 

*  R,  S.,  Part  in.,  ck  3,  t.  2.  §  32, 

•  a  a.  Part  lU.,  ch.  9,  t.  1 ,  g  6  and  §  25,  anU,  p.  '5^. 
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cifle  of  the  concurrent  judicial  power  of  the  State,  if  there  was 
nothing  in  the  State  law  to  forbid  them.^ 

§  883.  It  may  be  objected  to  the  foregoing  ar^onieot  that 
the  courts  have  affinned  an  Act  of  Congreeg  necesaarjr  to  maka 
the  claimant's  custody  of  his  recaptured  slave  lawful  in  Ststfii 
other  than  that  in  which  the  delivery  should  take  place, — 
States  throuc^h  which  it  should  be  necessary  for  them  to  patt 
in  returning  to  the  State  from  which  the  fugitive  had  escaped  ;* 
that,  hence,  when  these  courts  affirm  the  competency  of  a  State 
inagiatrate  to  give  a  certificate  sufficient  for  thid  eod,  thej  at- 
tribute to  his  decision  an  authority  which  the  judicial  power 
of  Im  own  State  could  not  give ;  for  a  custody  re&ting  on  State 
authority  would  be  valid  only  witliin  the  State. 

But  the  answer  is,  in  the  first  place,  that  no  custodj  under 
a  certificate  so  given  by  a  State  magistrate  has  ever  in  any 
actual  case  been  so  maintained  in  passing  through  another  State, 
being  ^free  State,  so  called.  There  is  no  reported  instance  in 
which  it  has  become  the  subject  of  judicial  inquiry — how  far 
the  custody  would  bo  valid  under  such  circumstances  or  pre- 
clude a  renewed  inquiry  into  the  claimant's  right.  In  the 
greater  number  of  cases  the  question  could  not  have  been 
made,  because,  usually,  the  State  in  which  the  fugitive  was 
found  and  delivered  up  was  contiguous  to  that  from  which  he 
escaped,  and  in  other  instances  the  rctuni  might  have  been 
by  sea.  Of  the  cases  referred  to  in  Prigg's  case,  Jack  v.  Mar- 
tin is  the  only  one  where  free  States  intervened  geographically 
between  the  State  wljerein  the  fugitive  was  found  and  that 
from  whence  he  escaped.  There  is  nothing  to  show  that  the 
slave  waa  actually  carried  back  to  Louisiana.  He  might  have 
been  carried  by  sea ;  and  if  transported  through  other  free 
States,  there  is  nothing  to  show  what  force  was  attached  to  the 
certificate  given  by  the  Recorder. 

But  besides — even  though  it  should  have  been  decided  that 
a  delivery  by  a  State  magistrate  according  to  the  Act  of  Con- 

*  By  sec.  B  of  the  lawbf  Ppnnsylvfmift.  ]82fV-fl  {an/t,  p.  7l)»  aldermen  vid  ji»> 
ticcs  of  the  pence  were  forbidden  to  act  under  the  law  of  Congress;  and  by  tee. 
H  of  the  law  of  New  York,  1 828  (^rn/r,  p.  67),  auch  rr  =  -7.  -  ^ere  fbrlitda«a  to 
prnnt  iiny  warrant  or  uertificiitc  in  these  CAfleB,     Iti  1 1  >  ion  there  nfiuiiM  to 

be  a  recfjgnition  of  a  competent^'  in  courts  of  ordicaj  >  ^u tiMi  indt'pendeiitlj 

of  the  powers  Bpecmlly  conferred  on  them  liy  these  Stiit«  statutes. 

*  See  opmions  noted,  ante,  p»  6&6,  n. 
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gress  would  establish  a  rigljt  in  the  claimant  to  hold  such 
fugitive,  while  thus  in  tranmtu^  as  under  a  law  having  a  na- 
tional effect  or  extent^ — it  does  not  follow  that  the  act  of  the 
State  oiagietrate  in  deciding  on  snch  a  claim  and  making  such 
delivery,  though  performed  according  to  the  national  law,  is 
an  exercise  of  a  function  politically  derived  from  the  United 
States.  A  right  and  obligation  established  by  a  law  of  national 
extent  may  constitute  a  valid  legal  relation  between  the  per- 
sons affected  by  it,  wherever  the  law  extends,  though  the  ju- 
dicial determination  of  the  existence  of  that  relation  should  be 
made  by  an  officer  having  a  limited  territorial  jurisdiction. 
The  Act  provided  for  the  recognition  of  the  certificate,  and  the 
Constilution  had  declared  that  *^full  faith  and  credit  shall  be 
given  in  every  other  State  to  the  acts,  records,  and  judicial 
proceedings  of  every  other  State^  and  that  Congress  may,  by 
general  laws,  prescrihe  the  manner  in  wldch  such  acts,  records, 
and  proceedings  shall  be  proved,  and  the  effect  thereof,"* 
The  validity,  in  other  intervening  States,  of  a  custody  over  the 
fugitive  under  the  decision  of  a  judicial  officer  of  tlie  State  in 
which  he  may  have  been  found,  is  not  inconsistent  with  the 
idea  that  the  decision  was  made  in  tlie  exercise  of  powder  de- 
rived from  the  State. 

I  884.  Again,  it  may  be  urged  in  objection,  that  while  the 
national  law  may  be  applied  by  the  concurrent  judicial  power 
of  the  State,  yet  it  can  be  so  applied  only  in  remedial  forms 
which  are  sanctioned  by  the  common-law  usage  of  the  State ; 
that  this  was  hereinbefore  admitted »  when  it  was  argued  that 
the  claim  of  the  owner  might  be  enforced  by  the  State  courts 
independently  of  any  legislation  ;*  that  new  remedial  forms, 
created  by  a  law  of  Congress,  cannot  thus  be  applied  by  the 
judicial  power  of  the  State,  even  though  the  substantive  rights 
and  obligations  intended  to  be  guarded  by  that  law  might  be 
maintained  by  that  judicial  power  applying  forms  known  to 
the  common  law  of  the  State. 

^  It  will  h*  aeeri  that  tliis  giTiDg^  credit  uid  effect  to  the  juflj^oat  of  &  tribonal 
of  the  forum  havltui:  Actu&l  jurisdiction  of  the  parties  is  very  differeot  from  that 
Ij^iYia^  operation  and  effect  to  the  criminal  law  of  the  State  from  which  a  fugitivo 
from  juRtice  had  escaped^  which  waa  iovolired  in  Judge  Taney's  jasti^cfttiou  of  tho 
legislation  of  Ccmgreaa  in  Eeatnckj  v.  Danniaoai  anU^  g§  818-820. 

»  AfU€,  gg  82t,  828. 
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Eiren  if  no  authorities  can  be  cited  in  support  of  eucb  a  dis- 
tinction, it  seems  to  be  theoretically  consistent. 

§  885.  But  it  does  not  appear  that  the  judges  in  Priggfs 
case  noticed  any  Buch  objection  as  disqualifying  these  St4iU 
magistrates  of  whom  they  spoke  from  acting  in  virtue  of  the 
concurrent  judicial  power  of  the  State.  And,  in  the  present 
inquiry,  the  point  is  not  so  much  whether  the  action  of  a 
State  judicial  officer  can  consistently  be  justified  as  an  exercise 
of  power  derived  from  the  State,  as  it  is  whether  the  caurU  it 
the  Pennsylvania  and  Xew  York  cases  and  ths  Suprtmis  Co 
in  Prigg's  case  regarded  the  action  of  the  State  magistrates  < 
whom  they  spoke  as  the  exercise  of  power  derived  from  the 
State* 

It  does  not  appear  that  the  queation  of  the  source  of  the 
power  exercised  by  the  State  magietrate  was  examined  in  the  j 
Pennsylvania  or  in  the  New  York  case. 

In  the  language  of  several  of  the  justices,  there  are  indiea- 
tiona  that  in  Prigg^s  case  reference  was  had  to  the  exercise  of  d 
the  judicial  function  by  tlie  "State  magistrates,"  Judge  1 
McLean  said,  16  Peters,  604: — "Congress  can  no  more  regu- 
late the  jurisdiction  of  the  State  irihunuU  than  a  State  can 
define  the  judicial  power  of  the  United  States"  {ante^  p.  635), 
and,  ib,,  667,  "Tlie  claimant  ie  required  to  take  him  before  a 
judicial  officer  of  the  State ;  and  it  is  before  such  officer  his 
claim  is  to  be  madef  and,  ib.,  671,  "  A  remedy  sanctioned  by 
judicial  authority/'  * 


^  See  pages  667^71,  cited  in  fyU,  ante,  pp.  5B&-558.    The  tmportaiice  of  Ur. 
If ereditb  B  argument  in  the  mt^rpreUtioD  of  the  OpinioQ  delivered  by  Jtid|^ 
Btofj  has  been  noticed,  ante,  p,  468,  n.  3.     Mr,  Meredith,  16  Peters,  5(iS  Trr,i.f*t- 
edly  spoke  of  tlie  actioa  of  the  jtidges  and  8ttit«  niagiatrfttea  aa  an  exer< 
cial  power.     *' The  judiciftrj  iwt  of  1789  does  not  cover  the  whole  judir 
under  the  Constitution.     Sabsequent  legislation  has  supplied  many  orui^dfyi  m 
that  act,  of  which  the  act  of  1703  la  an  inatance,  resting  in  the  (.^rcoit  and  D^ 
trkt  Courtfl  that  portion  of  the  judicial  power  whieh  is  embrsoed  by  tlie  iaoood  i 
and  third  B<?ctioii8  of  the  fourth  articta  of  the  Constitution. 

*•  It  is  true  that  the  act  does  not  prescribe  a  judicial  proceeding  acf^^'-ii 
the  forms  of  the  cammon  law.     But,  In  the  same  caae  of  Martin  r.  H>.i 
Court  has  said  that,,  in  vesting  thi^  judicial  power.  Congress  may  par^i  i 
•ny  mode  and  form  in  which  it  ia  capabte  of  being  exercised*    The  acM 
plates  a  summary  proeeedlng,  hut  stiU  of  a  judicial  character.     It  provides  for  I 
the  preliminary  examinatiori  of  a/aet^/or  ihepuTDOte  of  anihorixinff  a  jUUm/y  Ofii  I 
rem^oai  to  the  Jurisdiction  most  proper  for  the  final  adjuaictition  of  tkiU/aet ;  to  tAt  j 
State  on  th€  laiM  of  uhich  thi  ctaim  to  service  dependn.     But  this  exaTninstion  i«  JT»» 
dici&l  in  ltd   character.       The   parties, — claimant  and   alleged    fngiUved,- 
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Judge  McLean,  indeed,  held  that  the  poiver  in  respect  to 
fugitives  from  justice  and  from  labor  "  is  admitted  or  proved 
to  be  excluaively  in  the  federal  Government/'  But,  admittiijg 
that  the  power  of  legislation  on  this  subject  is  exclusive  in  the 
federal  Government,  still,  on  general  principles,  the  judicial 
power  of  the  several  States  may  be  coticurrently  exercised  in 
applying  the  national  law  to  persons  within  the  territorial  juris- 
diction of  the  State,  unless  Congress  has  chosen  to  declare  the 
national  judicial  power  exclusive  in  the  application  of  the  law. 
This  point  has  been  fully  considered  in  a  former  chapter  of 
this  work.* 

It  would  seem  that  a  judge  cannot  refuse  to  exercise  his 
judicial  power  in  a  case  which  properly  may  have  come  within 
his  jurisdiction.  It*,  in  Prigg's  case,  the  court  held  that  these 
''  State  magistrates  "  might  refuse  to  act  as  authorized  by  the 
law  of  Congress,*  it  might  be  inferred  that  they  could  not  have 
regarded  their  action  in  these  instances  as  an  exercise  of  Judi- 
cial power,  but  must  have  distinguished  it  as  some  special 
power,  or  one  which  was  ''  personal  *'  and  not  **  official." 

But  if  they  took  this  view  of  the  power  in  the  hands  of 
these  *'  State  magistrates,"  thej"  must  have  also  regarded  it  as 
a  special  power,  a  personal  and  not  oiRcial  power,  in  the  hands 
of  the  judges  of  the  United  States  District  and  Circuit  Courts, 
and  have  held  that  these  judges  were  likewise  not  bound  to  act 
unless  they  should  choose.'  But  in  none  of  the  Opinions  is 
there  any  intimation  to  this  effect. 

Besides,  it  has  often  been  held  that  State  judges  are  not 
bound  to  exercise  the  concurrent  judicial  power  of  the  State 
to  apply  a  law  of  Congress/  The  j  udges,  in  Prigg's  case,  who 
held  that  the  State  magistrates  were  not  bound  to  act  under 

brongM  within  tbe  juHiulktion ;  the  caae  Ib  to  be  beard  and  decided  uptjii  proof; 
tlie  certiiieate  is  not  to  he  gTrmted,  unless  the  judge  sHeU  bt*  satistied  upon  evi- 
dence tliat  tbe  p«rty  la  a  fi^^tive  owiii^  etrvice  to  the  ekiniant  lie  act.^,  there- 
fore, in  a  judlciiil  cfi»riicter." and  <?xerci«e8  judicial  fiinctioii^;" 

In  the  words  italiciBod  there  is  a  grave  mifls^tatement  of  the  tiatnre  of  the  pro- 
ceedini^ ;  but  it  only  makes  iDore  apparent  the  judicial  quiility  of  the  pnjceeding 
yfhen  riewed  in  ite  true  tight.     See  po4t. 

1  Ante,  gg  456,  467» 

•  See  Story,  Temey,  and  McLean,  as  quoted  ante,  in  §  870. 
■  S!iee  opiniona  in  tli«  notes  to  2  Dtttlae,  41iX 

*  See  Jud^e  Woodbury  in  The  Britisli  Prisoners,  1  Wood,  and  Minot,  170,  an4 
casea  there  noted » and  antef  Vol  I,,  p.  496,  note  2. 
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the  law  of  1793,  may  have  based  their  opinion  on  that  doc- 
trine. 

Some  of  the  justices,  in  Prigg's  case,  referred  to  general  ac- 
quiescence in  the  constitutionality  of  the  law  relating  to  fogi- 
tivee  from  justice  as  an  argument  in  favor  of  tbe  power  of  Con- 
gress to  legislate  in  respect  to  fugitives  from  labor.  Eat  no  one 
of  them  argued  that  a  recognition  of  the  action  of  the  Governors 
of  States,  following  the  law  of  Congress,  neceaearilj  involved 
the  recognition  of  the  action  of  these  State  magistrates.  Their 
recognition  of  the  action  of  the  Governors  of  States  (who  cer- 
tainly could  not  act  in  virtue  of  concurrent  judicial  power) 
does  not  imply  that  they  did  not  regard  the  action  of  these 
State  magistrates  as  an  exercise  of  that  power.  They  may 
have  regarded  the  Governors  as  using  the  executive  power  of 
the  State,  and  the  State  magistrates  as  using  the  judicial 
power  of  the  State.' 

On  the  whole,  it  appears  that  while  the  conetitntionality  of 
the  Act  in  "conferring'*  power  on  *'  State  magiatratea^  was 
not,  in  the  opinion  of  the  court,  "  free  from  reasonable  doobt 
and  difficulty,"  the  majority  of  the  judges  intended  to  justify 
the  custody  and  removal  from  the  State  of  a  fugitive  from  laW 
under  the  certificate  of  a  State  magistrate  only  when  such 
State  magistrate  should  be  a  judge  holding  the  ordinary  judi- 
cial power  of  his  own  State  ;  and  the  Chief  Justice  may  have 
intended  to  sanction  only  the  arrest  under  the  authority  of  the 
State  magistrate,  not  the  final  hearing  and  giving  a  certifioate. 

§  886.  It  appears  then  that,  in  the  decisions  under  the  law 
of  1T9S,  the  action  of  puhlic  officers  therein  menttaned,  ia 
making  the  deliver)^  on  claim  as  thereby  contemplated,  la  jnsti* 
fied  only  so  far  as  such  officers  may  be  capable  of  acting  in 
virtue  either  of  ihs  judicial  power  of  the  United  SuUbb^  or  ihs 
coneiirrent  judicial  power  of  the  StaU. 

The  question  of  the  quality  of  the  power  exercised  under 
the  Act  of  1793  wilt  not  here  be  examined  by  reaaoning  inde- 
pendently of  these  decisions,  because  the  same  qneation  ariaes 
under  the  Act  of  1850  in  reference  to  the  action  of  tbe  commis* 
aioners,  and  because  the  decisions  under  that  law  which  are 

'  Anu,  §  MS, 
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now  to  be  conBidered  are  also  authorities  on  the  general  ques- 
tion which  ariBes  under  either  law. 

§  887.  The  earliest  case  in  which  judicial  opinion  was  ex- 
pressed in  regard  to  the  constitntionality  of  the  Act  of  1850 
is  that  of  Sxmf5j  who,  in  April,  1851,  in  the  city  of  Boston, 
was  arrested  on  a  warrant  issued  by  George  T.  Curtis,  Esq., 
United  States  comraitisioner,  who  after  heating  the  owner's 
claim,  committed  Sims  to  the  custody  of  the  tTnited  States 
marshal,  preparatory  to  his  removal  from  the  State  under  the 
commifisioner'e  certificate.  Various  proceedings  were  then 
had  in  his  behalf  to  remove  him  from  this  custody,  which  are 
detailed  in  lY.  Monthly  Law  Reporter,  pp»  1-16.  Of  these 
several  proceedings,  there  were  two  which  elicited  judicial 
opinion  in  respect  to  the  constitutionaUty  of  the  Act  of  1850, 
The  first  of  these  was  a  petition  of  Sims,  to  the  Supreme 
Judicial  Court  of  Massachusetts,  for  a  habeas  corpus  and  to 
be  discharged  from  the  custody  of  the  marshal. 

The  Opinion  of  the  court  in  giving  a  unanimous  decision 
affirming  the  validity  of  the  marj^haPs  custody  was  delivered 
by  the  Chief  Justice,  the  late  Lemuel  Shaw.  As  was  to  be 
expected  from  the  great  respect  previously  accorded  to  the 
opinions  of  that  distinguished  judge  as  well  as  to  the  decisions 
of  the  court — a  court  second  to  that  of  no  other  State  in  judi- 
cial eminence — ^the  decision  has  since  been  regarded  of  the  high- 
est authority, — to  that  degree  that,  in  the  opinions  of  judges 
who  in  later  cases  have  maintained  the  action  of  a  commis- 
sioner in  like  circumstanees,  it  has  been  taken  to  preclude  all  fur- 
ther juristical  discussion.  In  this  Opinion,  after  examiumg  cer- 
tain questions  of  the  practice  io  writs  of  habeas  corpus,  Judge 
Shaw  says,  7  Gushing,  294 : — "It  is  now  argued  that  the  whole 
proceeding,  as  it  appears  upon  the  warrant  and  return,  is  un- 
constitutional and  void,  because,  although  the  Act  of  Congress 
of  1850  has  provided  for  and  directed  this  course  of  proceed- 
ing, yet  that  the  statute  itself  is  void,  because  Congress  had  no 
power,  by  the  Constitution  of  the  United  States,  to  pass  such  a 
law  and  confer  such  an  authority.  Tlie  ground  of  argument 
leading  to  this  conclusion  is,  that  it  is  not  competent  for  Con- 
gress, under  the  power  of  legislation  vested  in  ttjem  by  the 
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ConstitutioD,  to  confer  any  authority,  in  its  natnro  judicial, 
upon  any  persons,  magistrateB,  or  boards,  other  than  orgauizedj 
courts  of  justice,  held  by  judges,  appointed  as  such,  and  tol 
hold  their  offices  during  good  behavior,  and   paid  by  fixeij 
salaries ;  whereas  the  commissioners  designated  by  the  law  i 
question  do  not  hold  their  offices  during  good  behaviur,  m 
are  they  paid  by  fixed  salaries.     This  is  the  argument/'  * 

He  then  considers  the  occasion  and  nature  of  the  coufititi 
tional  provision   and   the  purpose  of  the   Act   of  Congreq^l 
From  this  portion  of  the  Opinion  extracts  bearing  on 
questions  of  construction  and  of  the  power  of  Congress  htfi 
been  cited  (ante^  pp.  407-500),    The  residue  of  the  Opinioia  i 
lates  principally  to  the  question  of  tlie  validity  of  the  action  ( 
the  United  States  commissioners.    Judge  Shaw  says,  on  tlui 
point,  7  Gushing,  302  :— "By  the  Act  of  1793,  the  authority 
of  issuing  a  warrant  to  arrest  a  fugitive  from  labor,  of  inqmiji 
into  the  fact  both  of  owing  labor  and  of  having  eacaped,  i 
of  granting  a  certificate,  is  conferred  on  justices  of  peace  ap 
pointed  for  a  term  of  years,  and  without  salary,  by  the  StJ 
government,  or  on  the  magistrates  of  cities  and  towns  cor 
rate.    It  is  very  manifest,  therefore,  tliat  these  powers  were  ud 
deemed  judicial,  by  the  Congress  of  1793,  in  the  sense  in  whid 
it  is  now   insisted  that  the  commissioner,  before  whom  tlit^ 
petitioner  has  been  brought,  is  in  the  exercise  of  jndiciil 
powers  not  warranted  by  the  Constitution,  because  not  ©onr* 
missioned  as  a  judge,  and  holding  his  office  during  good  W 
havior.    Indeed  it  is  difficult,  by  general  terms,  to  drtw  i 
precise  line  of  distinction  between  judicial  powers  and  thm 
not  judicial.     It  is  easy  to  designate  the  broad  line,  but  not 
Baay,  the  minute  sliadea  of  ditfcrence  between  them.    Tboee 
officers  who  hold  courts  and  have  civil  and  criminal  j^risdl^ 
tion,  beyond  doubt j  exercise  judicial  powers.     But  there  ire, 
under  every  government,  functions  to  be  exercised,  partly 
judicial  and  partly  admiDistrative,  which  yet  require  skill  tni 
experience,  judgment,  and  even  legal  and  judicial  di^rimiDa- 
tioHj  which  it  is  more  difficult  to  classify.     So  under  our  own 

'  The  point  wasi  tir^ed  before  the  comtnlsflioner  and  before  the  coort  by  Ibi 
counsel,  Mr.  R.  Rantotil,  Jr,     See  IV.  Mod.  L.  B,  4;  7  Cuah  2S7. 
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government,  in  the  Constitution  of  which  a  similar  provision 
is  foiiiidj  requiring  all  judicial  officers,  excepting  justices  of  the 
peace,  to  be  conimisiiioned  and  hold  their  offices  during  good 
behavior,  we  find  many  such  cases*  Such  are  bank  commia- 
Bioners,  county  commissioners,  slieriffs,  when  presiding  over 
and  instmcting  juries  enipanneled  to  assess  road-daraages  and 
damages  for  flowing  land  ;  commissioners  of  insolvency  on  the 
estates  of  deceased  persons,  and  living  insolvent  debtors,  mas- 
ters in  chancery,  and  many  others. 

"  Now,  as  far  as  we  understand  it,  commissioners  of  the 
Circuit  Court  of  the  United  States  are  officers  exercising  func- 
tions very  similar  to  those  of  justices  of  peace  under  the  laws 
of  tlie  Commonwealth.  They  arc  commonly  appointed  from 
among  counsellors-at-law,  and  of  some  standing,  and  well 
reputed  for  professional  skill  and  experience.  Their  duty  is, 
to  inquire  into  violations  of  the  laws  of  the  United  States,  to 
hear  complaints,^  issue  warrants,  hold  examinations,  and  bind 
over  or  commit  i>erson3  for  trial  for  offences.  These  are  func- 
tions requiring  considerable  skill  and  experience  in  the  ad- 
ministration of  justice,  and  it  is  just  to  presume  that  thoy  are 
duly  qualified  to  perform  their  duties.  "  Would  it  not  bo  com- 
petent for  Congress,  under  the  powers  vested  in  the  general 
govemraent,  to  provide  by  law  for  the  appointment  of  justices 
of  the  peace,  in  each  district,  to  be  vested  with  powers  under 
the  laws  of  the  United  States  analogous  to  those  exercised 
under  State  laws,  by  justices  of  peace  under  the  State  gov- 
ernment, without  commissioning  them  as  judges  during  good 
behavior,  and  giving  them  fixed  salaries  ? 

**  At  the  same  time  it  may  be  proper  to  say,  that  if  this 
argmnent,  drawn  from  the  Constitution  of  the  United  States, 
were  now  first  applied  to  the  law  of  1793,  deriving  no  sanction 
from  contemporaneous  construction,  judicial  precedent,  and 
the  acquiescence  of  the  general  and  State  governments,  the 
argument  from  the  limitation  of  judicial  power  would  be  en- 
titled to  very  grave  consideration. 

"  But  we  are  not  entitled  to  consider  this  a  new  question, 
wc  must  consider  it  settled  and  determined  by  authorities 
which  it  would  be  a  dereliction  of  official  duty  and  a  disregard 
of  judicial  responsibility  to  overlook. 
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"  We  have  already  referred  to  the  great  weight  to  be  gfveii, 
in  tlie  exposition  of  statutea,  to  what  may  be  regarded  as  coo- 
temporaneoiiE  construction ;   and  this  eonatractioii  is  of 
more  importance  when  the  question  tnms  upon  the  oonstil 
tionality  of  a  legal  ejiactment,  made  eoon  after  the  adoptioii 
such  Constitution,  and  for  tlie  avowed  purpose   not  only 
conforming  strictly  to  the  powers  given  by  the  Co: 
but  of  carrying  ont  the  very  objects  and  purpose  ooDtem- 
plated  by  it.    To  this  is  now  to  be  added  an  acqaieecence 
both  of  the  State  and  general  governments,  of  their  repre- 
sentatives and  people,  for  nearly  sixty  years,  and  a  series 
judicial  decisions  by  the  highest  courts  of  our  own  and  of 
other  States;  and  also  of  the  Supreme  Court  of  the  TJnii 
States,  whose  authority  upon  controverted  questions,  within 
their  jurisdictionj  and  declared  by  their  j^idgments,  is  binding 
upon  the  judges  of  State  courts,^' 

Judge  Shaw  then  cites  certain  cases  mider  the  law  of 
1793,  as  if  he  considered  tlieni  authorities  on  this  question 
nf  the  exercise  of  judicial  power  by  the  commissioners.  The 
cases  thus  cited  are  Commonwealth  v.  Griffith,  2  Pick-  11  j! 
Wright  II  Deacon,  5  Serg.  and  Kawle,  62 ;  Jack  v,  Martin,  15 
Wend.  311 ;  Hill  v.  Low,  4  Wash.  C.  C  K  329,  and  Prigg'a 
case. 

It  is  not  material  to  notice  anything  in  Judge  SImw'a 
ment  of  the  earlier  cases  except  this— that  he  does  not  attempt 
to  ditatinguifih  their  several  bearing  on  the  different  questions 
which  were  involved  in  the  case  then  before  him,     Aa  has 
been  shown,  they  differ  very  materially  in  this  respect.* 

It  is,  however,  necessary  to  examine  critically  Judga 
Shaw's  statement  of  the  bearing  of  the  opinions  of  the  ju' 
of  the  Supreme  Court,  in  Prigg's  case,  upon  the  question  which 
is  considered  in  this  chapter. 

Judge  Shaw^  7  Cushing,  306,  says : — **  There  was  son 
difference  of  opinion  among  the  judges  upon  minor  points,  bn 
none,  it  is  believcdj  tipon  the  subject  now  under  consideratio]i|l 
the  constitutionality  and  binding  force  of  the  Act  of  Conj 
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of  1793,  and  especially  that  part  of  it  wliicli  confere  an  avithor- 
itj  on  circuit  and  district  judges,  and  on  connty  and  city 
magistrates,  to  take  a  summary  jurisdiction  in  the  manner  pro- 
vided by  the  Act  of  1T1>3.  Some  o{  the  majority  were  of 
opinion  that  Congress  could  not,  by  ita  own  enactments,  re- 
quire State  officers,  &ncli  aft  niugietratct^  of  counties,  cities,  and 
towns  corporate,  to  take  upon  themselves  the  duty  of  exercis- 
ing such  jurisdiction ;  but  they  conceded  tliat  the  law  con- 
ferred a  sufficient  autliority  on  tliem  to  act,  if  tliey  should 
think  fit  to  do  so,  voluntarily,  and  if  they  were  not  restrained 
by  State  legislation.  On  the  otl*er  hand,  Mr.  Justice  McLean, 
agreeing  to  the  general  rule,  as  to  State  officers,  was  of  opinion 
that,  mider  tlie  peculiar  circumstances,  Congress  had  the  power 
to  enforce  tins  duty  upon  magistrates,  and  that  they  were  not 
at  liberty  to  decline  it,  but  wore  legally  bound  to  execute  it,'' 

On  comparison  of  this  citation  with  the  analysis  which 
has  already  been  given  of  the  Opinions  of  the  several  justices 
in  that  case,  it  may  be  questioned  wliether  Judge  Sliaw  was 
warranted  in  making  sucli  a  statement  of  the  bearing  of  the 
opinions  in  Prigg's  case  upon  thia  point.  So  far  as  any  State 
officers  are  in  those  Opinions  spuken  of  as  capable  of  acting  as 
provided  by  the  Act  of  17*<)3,  they  are  called  State  maghtratt's  ; 
in  no  instance  is  it  said  that  county  and  city  magiHirates^  or 
State  officers^  such  as  magist7*aies  of  c</untles^  cities^  and  towns 
eorporaifj  might  take  upon  themselves  the  duty  of  exercising 
such  jurisdiction. 

For  reasons  already  statetl,  it  is  herein  maintained  that, 
whoever  may  have  been  the  persons  designated  in  the  Act  of 
Congress,  there  is  no  warrant  for  saying  that  the  Supreme 
Comt  of  the  United  States,  in  Prigg's  case,  intended  to  justify 
tlie  action  of  any  State  nntgistrates  other  than  such  as  were 
capable  of  acting  in  virtue  of  the  judicial  power  of  the  State.' 

After  a  further  statement  of  difl'erences  of  opinion  in 
*Prigg's  case,  Judge  Shaw  says,  7  Cusli.  308 : — '*  AVe  have 
thought  it  im])ortant  thus  to  inquire  into  the  validity  and  con- 
stitutionality of  the  Act  of  179o,  because  it  appears  to  be  de- 
cisive of  that  in  question.     In  the  only  particular  in  which 
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the  conBtitutioiiality  of  tlie  Act  of  Congress  of  1850  i§i^ 
called  in  question^  that  of  1TU3  was  obnoxious  to  llie  same  o^| 
jectiouj  viz.j  that  of  authorizing  a  summary  proceeding  befortl 
officers  and  magistrates  not  qualified  imder  the  CoDstitatioii  ttj 
exercise  the  judicial  powers  of  the  general  government, 
gress  may  have  thought  it  necessary  to  change  the  prc-exis 
law,  not  iu  principle  but  in  detail,  because,  as  we  have 
in  the  case  of  Prigg  v.  Pennsylvania,  some  of  the  jndfai  | 
were  of  opinion  that  State  magistrates  could  not  act 
tlie  authority  conferred  on  them  by  the  Act  of  17^3, 
prohibited  from  doing  &o  by  tlie  laws  of  their  own  Sta^ 
and  some  States  had  in  fact  passed  such  prohibitory  liwi 
The  present  fugitive-slave  law  may  vary  iu  other  revpeirti^l 
and  provide  other  and  more  rigc^rous  means  for  carrying  itii 
provisions  into  effect,  but  these  are  not  made  grounds  of  ob- 
jection to  its  constitutionality." 

As  further  indicating  the  reliance  placed,  on  this  occifiion, 
on  the  position  that  the  question  had  been   decided  by  tktl 
cases  under  the  law  of  171^3,  the  following  passaged  from  tin 
conclusion  of  the  Opinion  are  inq>ortant : — • 

"  On  the  whole,  we  consider  that  the  question  raised  by  tUj 
petition,  and  discussed  in  the  argument  before  u«,  is  settled  tjr ' 
a  course  of  legal  decisions  which  we  are  bound  to  respect,  ftoi^ 
wliich  we  I'egard  as  binding  and  conclusive  upon  this  court 

"  The  principle  of  adhering  to  judicial  precedent,  especia 
that  of  the  Supreme  Court  of  the  United  States  in  a  case  i^\ 
pending  upon  the  Constitution  and  laws  of  the  Unit- 
and  thus  placed  within  their  special  and  final  jurisUi^M 
absolutely  necessary  to  the  pe^ce,  uuion^  and  harmonioui  i^l 
tion  of  the  State  and  general  governments.  The  prefienrattoi  1 
of  both,  with  their  full  and  entire  powers,  each  in  its  proper  I 
sphere,  was  regarded  by  the  framers  of  tlie  Constitution,  aud  I 
has  ever  since  been  regarded,  as  essential  to  the  peace,  Ofdcr> 
and  prosperity  of  all  the  United  States. 

'*  If  this  were  a  new  question,  now  for  the  first  timeproMiitedr 
we  should  desire  to  pause  and  take  time  for  consideration.  Bot 
though  this  Act,  the  construction  of  which  is  now  drawn  m 
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question,  is  recent,  and  this  point,  in  tlie  form  in  wliicli  it  is 
now  stated,  is  new,  yet  the  sohition  of  the  question  depends 
npon  reasons  and  judicial  deddonsj  upon  legal  principles  and 
a  long  course  of  practice,  which  are  familiar,  and  wliich  have 
often  been  the  subject  of  discussion  and  deliberation, 

"  Considering,  therefore,  the  nature  of  the  subject,  the 
urgent  necessity  for  a  speedy  and  prompt  decision,  we  have 
not  thought  it  expedient  to  delay  the  judgment.  I  have, 
tliereforCj  to  state,  in  be!mlf  of  the  court,  under  the  weighty 
responsibility  which  rests  upon  us,  and  as  the  unanimous 
opinion  of  the  court,  that  the  writ  of  habeas  cof'pm  prayed  for 
cannot  be  granted.'' 

§  888.  Subsequently  to  this  decision  of  the  Supreme  Judi- 
cial Court  of  the  State,  another  application  for  habeas  corpus 
was  made  to  Judge  Sprague,  of  the  United  States  District 
Court,  on  the  "ground  that  the  law  was  unconstitutional,  par- 
ticularly in  giving  jurisdiction  to  commissioners,'*  IV.  Men. 
L.  R.  10*  **  After  a  full  hearing,  the  judge  gave  his  Opinionj 
sustaining  the  constitutionality  of  the  law,  and  the  writ  was 
refused,"  (lb,)  No  written  Opinion  appears  to  have  been 
published,* 


^  Application  was  r1«o  made  to  Judge  Woodbury,  the  Uriited  8t»tes  Cirmiit 
Judge,  for  a  writ^  but  on  j^ounde  baring  no  couDection  with  the  circiimBtJUici* 
that  81m:?  wan  cbiimed  as  a  f]a\(*\     IV.  Mon.  L,  R.  13. 

On  the  Tth  of  April,  1851,  Judzt?  N<?1hoii,  aa  U,  S,  CiriMiit  judge,  considered 
very  fully  thw  constitutionality  of  the  Uw  of  1850«  in  a  charge  to  tlie  grand  jury 
of  the  Sont^iern  District  of  Kevc  York,  which  i»  given  in  1  Bktchford'^  R.  AppI, 
from  which  the  following  passage,  ib.  643,  ia  takcu: — "  It  has  been  made  a  qneo- 
tinn  upon  this  Act,  whether  or  not  it  wa«  competent  for  Coogresa  to  confer  the 
power  upon  the  United  States  commisisioners  to  carry  it  into  exeeotion.  As  the 
judiciul  power  of  the  Union  is  vest^  in  the  Supreme  Court,  and  such  Inferior 
court?*  as  Congreaa  may  from  time  to  time  oatiibljsh,  the  judges  of  which  ahall 
hold  their  offices  during  good  behavior,  it  has  been  FU]>poflcd  that  the  power  to 
execute  the  law  miiat  be  conferred  upon  thed^  courts,  or  ujwn  judges  posioeslng 
this  ten\ire.  It  is  a  sufHeient  answer  to  this  suggestioD,  thut  the  same  power  waa 
conferred  upon  the  State  inagietrates  under  the  Act  of  IIOS,  and  which,  in  the 
case  of  Friiifg  ij-.  The  Commonwealth  of  Pennsylvania,  was  heid  to  be  constitutional 
by  Hie  only  tribunjil  compcteiit,  under  the  Conetilutian,  to  decide  that  question. 
No  doubt  waa  eutertained  by  any  of  the  ju<iges  in  that  cane  but  that  these  magis- 
trates had  power  to  act.  if  not  forhiddeji  by  tlie  State  autlioritiea.  The  judicial 
power  mentioned  in  the  Constitution,  and  vt*sted  in  the  court  ordained  rind  es- 
tjiblished  by  and  under  the  Constitulion  in  the  strict  and  appropriate  Bonse  of  that 
term: — courts  that  comprise  one  of  the  three  great  depflrtmeuta  of  the  govem- 
meiit,  prescribed  by  the  fundamentfll  law.  the  e«ma  uh  the  other  tw«j — the  h^giHla- 
live  and  ihe  executive.  But,  beaidee  thiii  maas  of  judicial  power  belonging  to  the 
established  courts  of  a  government,  thero  id  no  Inconsiderable  portioii  of  power, 
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§  889.  On  the  trial,  in  May  or  June  of  the  same  year,  in  tbo 
United  States  District  Court  for  the  District  of  Massachuaetbjjrf 
James  Scott,  accused  of  the  rescue  of  the  slave  Shadraeh  wliDe 
liekl,  under  a  commissioners  warrant,  for  hearing  the  claim, 
Judge  Sprague  examined  the  eoustitutionality  of  the  law  of 
1850j  as  appears  from  newspaper  reports  and  from  the  noti<je 
given  in  IV.  Mon.  L.  K.  159.  In  the  words  of  the  last:— 
**  He  considered  the  objections  to  the  Act  of  1850,  and 
showed  that  they  applied  with  equal  or  greater  force  to 
the  Act  of  17913."  He  aleo  referred  to  the  long  period 
during  which  the  earlier  Act  had  been  unquestioned.  Judge 
Sprague  referred  particularly  to  certain  eases  under  rtiit 
Act,  as  instances  in  which  the  action  of  a  State  fn^tfU- 
irate  had  been  eanctioued,  viz. :  Wright  v.  Deacon,  C<wn- 
monwealth  'l\  Griffith,  aiid  Jack  t».  Martin;  and  alfto,Ato  JSt 
jmrte  Simmons,  4  Wash.  306;  Hill  i\  Low,  ib.  327;  Worth-, 
ington  r.  Preston,  ib.  401,  He  also  referred  to  Johnson  «. 
Tompkins,  and  Jones  v.  Van  Zandt,  as  sustaining,  gencfallr, 
the  validity  of  that  law.  lie  next  gave  Story's  languaiit 
in  Prigg's  case,  16  Peters,  p.  622,  and  McLcan'ti  Opimoa 
in  the  same  case.  Judge  Sprague  also  attributed  grai 
weight  to  the  decision  of  the  Supreme  Court  of  Massacb 
getts  in  Sims'  case,  and  to  the  Opinions  of  Judge  Shaw  ami 
Mr.  Commissioner  Curtis.    Then,  alluding   to  the  feet  tkat, 

in  its  luitnre  judicial — ^wa^i-judicinl --invested,  from  tlm*  to  tim**,  Kv  WffiiliithT 
jiathority,  iix  iudividuiils,  ticpitrAtely  or  coUectively,  tor  a  f  ■  '  uJ 

Umitiid  tim«.     This  di^tinHluii,  in  reapeut  to judiciiiJ  powi  mu 

through  th«  ad uilni strati ou  of  aU  govcrnuientsj,  and  t  -    '  m^-vh  uiUu* 

i^iuco  \U  ffijundation.     A  fauiiliitr  fa^e  oucufb  m  tht'  i  cunilitest 

for  aettling  liiud  elaiiuB,  iind  other  clnhns  tigaiu??t  rh^'  _  J  Si  ittnft. 

324-^140).  A  strong  ilJuBtratiDa  wiU  be  found  in  thb  btate  under  the  old  cc^ai 
tutiou  01  1777.  By  that,  jiiatioe*  of  the  peace  were  ftpjioinli^d  by  tht?  iwoid!  of 
ftppomtintfnt,  und  htjld  their  office*  during  the  plt^asure  of  thiit  body.  Td  ifc» 
powera  poeaewsed  by  most  magistrates  wtre  conferred  by  acts  of  thcLcgi^^r' 
upon  the  aldermen  of  citit*j,  who  were  tdected  by  the  people.  But  I  oeod  noil 
the  aubieet.  ity  the  question  must  be  regarded  a^  settled  by  tlie  tuist?  rt^c^ri 

h\  tliia  ari^umont,  i\ni  tpmiitt/  of  the  power  is  deterruincd  by  the  c 
incapacity  of  the  officer  to  exercise  it  Judge  Nelson  flppeara  to  luiTe 
sible  of  no  incoiieiatcncy  io  saving,  ib.  640 : — "  Not  ii  power  hftd  been 
upon  tho»e  appointed  to  adminieter  it  judidftlly,"  ^tc,  und  arguing  In  tJif  ■» 
pUoe  that  a  comaiisjHioner's  decision  precludes  I  tie  inlerference  *>f 'h*'  ^^U^jai- 
cial  authority,  bec«U8^3  the  ConBtitution  of  the  United  Statca  j  ^i  At 

judicial  p^iwer  of  the  United  ^-i^tes  shall  be  vested  tbur  and  »o  ,  «|i 

ing  a9  if  the  decision  of  a  commissioner  were  on  a  par  with  a  deci-juri  <'i  a  iaiid 
States  coort 
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since  the  decision  of  Prigg^s  case,  Justices  Grier,  Nelson,  ami 
Woodbury  bad  become  members  of  the  Supreme  Court  of  t!ie 
Uuited  States,  he  referred  to  the  expressed  determination  of 
Judge  Grier  at  Philadelphia,  in  October,  1S50,  in  tlie  case  of 
one  Gamettj  to  enforce  the  Act  of  that  year,  and  his  recognition, 
in  a  private  letter,  of  its  constitntionality/  and  to  the  charge 
of  Judge  Nelson,  in  the  month  of  Marehj  1851,  and  stated  tliat 
Judge  Woodbury  had  expressed  his  concurrence  in  the  same 
views/  Judge  Sprague  then  said,  IT.  Mo.  L.  R.  I(i0:— "  We 
have  thus  not  only  the  decision  of  the  higliest  judicial  tribunal 
in  the  United  States,  which  alone  would  be  conclusive  npon 
all  subordinate  courts,  bnt  the  opinions  of  all  the  members  of 
the  court  in  1842,  and  all  its  present  meuibers,  in  support  of  the 
constitutionality  of  the  Act.  Against  all  this,  not  one  decision 
of  any  court,  State  or  national,  and  not  one  opinion  of  any 
judge  of  the  United  States,  can  be  produced. 

"These  cpiestions  must  now  be  considered  as  settled  by 
contemporaneous  exposition,  by  practice  and  acf{uiesccnce  for 
more  than  fifty  years,  by  the  opinions  and  decisions  of  courts 
and  judges,  State  and  national,  and  especially  by  the  Supreme 
Court  of  the  United  States.    To  overturn  the  construction  of 

^  In  2  Walkce,  Jr..  134.  in  the  statement  preceding  the  cburge  of  Jiidg«  Kssne^ 
April,  1851,  to  the  Grand  Jtiry,  on  the  law  of  treitaon,  the  reporter  snys: — '*Oii 
the  I8th  Sept.,  1800,  Con^eaa*  in  order  to  gire  eflfeet  to  a  prcmaion  of  the  Con- 
fititntiiin,  pasaed  a,  law  to  enable  the  owners  of  fut^itive  alavea  to  recover  thera 
when  fiiond  in  the  States  to  wbich  they  hud  fled.  SlttV<?rj,  the  abolition  of 
alaverj,  this  Uiw,  or  an^'  law  fur  th<*  recovery  of  elave^,  h«d  been,  for  some  tirn© 
prior  tx>  the  paBSoge  of  the  Act,  the  thenn^^s  of  paflsionat«  nnd  fanmticjil  debate  by 
fxtrerae  factions  in  the  N^jrthern  and  Si>uthern  States.  The  country  waa  con- 
V liked  by  party  rage,  and  that '  unity  of  government  which  conetitate^  ub  one 
jreople'  hnd  itself  become  endangered.  Not  content  with  re»i toting  the  psssare  of 
the  Act,  the  northern  part  of  the  faction,  immediattdy  after  its  pnasage,  set  tnem- 
selves  to  work  through  the  pnljnts.  the  presa,  throiigh  pnblic  hornngties  and  secret 
en^Inea  of  every  kind,  to  bring  about  resistance  to  the  law  nitd  to  destroy  the 
power  of  excentinjj  it,  through  the  force  of  public  o|»positiou."  The  introduc- 
tion of  Kiich  hbtorical  pri*isagL*s  In  a  volume  of  law  rfportn,  in  alao  Botnc  evidence 
of  the  prevailing  e^teitement.  The  reporter  adds: — *'  In  this  circuit,  everywhere, 
owing  to  tlie  energ;y  of  this  conrt  and  the  commissioners,  and  ofiicers  appointed 
b}*  it  to  execute  the  provision)^  of  the  Act,  the  law  waa  generally  enforced  with 
intpgrit^^  *  As  the  Lord  liveth,  and  as  my  soul  Uveth ' — declared  Mr.  Jualite 
Grier,  juet  after  Ita  paa^nge,  and  In  tho  mtcfst  of  an  a!?t»emblaEre  whose  raumiurs 
of  violence  were  disturhuig  hie  ndmini^tTation  of  justicf — *thte  court  will  ad- 
minister tbU  law  in  its  full  rneaciing  and  genuine  spirit  until  the  last  hour  that  it 
remains  on  the  statute  book.' "  This  wan  probably  the  occaaion  referred  to  by 
Judi^e  Sprague,  a«  Goniett'scase. 

'  He  Imd  not  done  this  in  Sims*  cft«e :  the  question  was  not  before  him.  I 
have  not  been  able  to  find  aoy  record  of  Judge  Woodbury  having  expressed 
»uch  an  upinion. 
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the  Constitution  so  establislied,  would  be  a  most  dan 
violatioE  uf  prieeiple  and  duty.  If  a  court  may  do  this,  it  nu^^ 
ovcrtuni  CBtabliiilied  rules  of  property,  of  personal  rights,  and 
of  evidence  upon  which  the  community  have  for  a  long  tfiDi 
acted,  and  thus  shake  every  man't*  title,  put  in  jeopardy  «?«ry 
man's  liberty,  and  render  the  law  bo  uncertain  that  no  counsel 
could  advise  and  no  man  act  with  safety," 

§  890*  But  while  he  considered  every  question  in  this  case  u 
settled  by  previous  judicial  decisions,  Judge  Spraguo  alio  di^ 
cussed  the  question,  **Do  the  proceedings  prescribed  by  Cbru 
yress  for  the  delivery  of  fugitives  from  labor  require  the  exo^ 
ciee  of  judicial  power  by  a  com*t,  or  may  they  be  emumary 
before  a  magistrate  J"  IV.  Mo,  L.  R,  159.  Meaning,  proli- 
ably^ — not,  as  might  be  inferred  from  such  a  statement  of  th^ 
question,  that,  if  performed  by  a  court  they  would  be  judieial* 
and  if  before  a  magistrate  they  would  be  summary — ^bat  are 
they  in  their  nature  an  exereiee  of  judicial  power,  euch  as,  under 
the  Constitution,  must  be  vested  in  a  court.  In  anawering 
this,  he  observed  (lb.) : — ''  A  proceeding,  then,  is  not  judiciil 
merely  because  a  magistrate  or  officer  must  ascertain  facts  aikd 
law,  and  act  thereon  in  a  particular  case.  As  a  general  mle, 
to  render  the  proceeding  judicial  under  our  jurisprudence,  llie 
tribunal  must  have  the  power  to  render  a  judicial  judgmentsi 
to  the  questions  at  issue,  which,  if  not  annulled  by  appeal  Of 
reversal,  will  conclude  the  parties  in  future  controversy  upon 
the  same  question.  The  matter  in  controversy  becomes^  m 
/w^iW/^r,  judicially  settled,  and  not  open  for  future  litigatioB 
between  the  same  parties.  It  has  been  urged  that  this  is  not 
so,  because,  after  judgment  upon  a  writ  of  entrj*,  the  same 
question  may  again  be  litigated  in  a  writ  of  right.  This  is  I 
mistake.  It  18  not  the  same  question.  The  matters  in  isras 
in  those  two  actions  are  quite  diflerent.  TJie  mere  right  il 
never  in  issue  in  a  writ  of  entry.  In  a  writ  of  entry  oa  ifiV 
seizin  and  a  plea  of  nul  disseizin^  the  only  question  is  whether 
the  defendant  did  disseize  the  plaintiff,  and  that  being  sd« 
judged,  cannot  be  again  litigated.  Tlie  mere  right  may  be 
afterwards  tried,  because  it  is,  legallyi  a  different  questioD.' 

*  A  very  cloee  parallel  niiis:ht  be  iufititutod  between  thii  pairof  jiidlpD«tev*»^ 
the  isenee  wUch  may  arise  between  the  alleged  fngitive  and  the  diaaiA&t,  m> 
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^*In  order,  then,  to  determine  wliotber  the  proceedings  be- 
fore a  commissioner  are  judicial^  let  xis  see  what  is  their  result. 
He  is  to  grant  or  withliold  a  certificate.  Wlxat  is  the  legal 
force  of  that  certificate  i  It  is  merely  an  anthority  to  carry 
the  person  named  from  one  State  to  anotlter.  Tliis  is  its  whole 
legal  effect.  Wliat  may  he  legally  done  ^Yith  that  person  in 
the  State  to  which  he  is  carried,  depends  upon  the  laws  of  that 
State^andnot  iipoii  anything  in  the  certificate.  It  is  true  that 
the  certificate  states  tliat  certain  facts  exist,  that  is,  in  the 
opinion  of  the  commissioner.  But  those  facts  are  not  thereby 
judicially  established,  hut  may  be  controverted  in  any  future 
proceedings  between  the  same  parties,  and  the  certificate  would 
not  be  even  admissible  in  evidence.  ?f either  paKy  would  he 
precluded  from  immediately  contesting  the  same  question  in 
any  other  proceeding.  If,  for  example,  a  suit  for  assault  and 
battery  and  false  ioi prison m Ait  were  brought  in  the  Circuit 
Court,  against  the  claimant  for  the  original  arrest  without  a 
w^arrant/  and  the  jui?tifieation  set  up  was,  that  the  plaintiff  was 
a  fugitive  from  labor,  and  were  this  question  tJius  directly  in 
issue,  the  certificate  could  not  be  given  in  evidence  any  more 
than  the  opinion  of  any  other  person. 

"The  remark  made  in  tiie  Opinion  delivered  io  Prigg  t?. 
Pennsj'lvania,  that  a  claim  for  a  fugitive  from  labor  was  a  caae 
within  the  judicial  power,  was  an  ohiUr  didum^  and  can  be 
reconciled  wnth  what  w^us  deliberately  decided  in  the  same 
case  only  by  supposing  tliat  the  judge  w^ho  delivered  the 
Opinion  intended  that  Congress  might  legislate  for  it  as  within 
the  judicial  power,  and  provide  for  its  being  tried  by  a  court* 
not  that  they  must  du  so."" 

§  891.  On  the  17th  of  August,  1851,  application  was  made  to 


that  wbicli  ariftes  wn^^v  tlie  provjeion,  in  tli?  Stnt*  whero  tbe  didin  if  made,  and 
t}iftt  wideli  nmy  arUe  if  the  r<ii.'av«re<l  fiimttv«^  claims  frtiedem  under  the  local  hiw 
of  the  State  to  which  he  U  taken.  LtgaRy,  the  matters  in  Ibewq  in  the-ie  two  ar- 
tians.  are  quUe  different. 

'  Is  thi8  Hint  suppojiod  to  be  in  the  ^StJitc!  wherein  tTie  claim  has  beeu  made 
and  the  <'tTtiliejit<*  sriven  ?  But  is  sufh  »  fliiit  suppofable,  when  the  defendant  tnny 
carry  off  the  plaiotitf  out  of  the  lonim  in  wjiieh  the  m\l  is  brought?  Or  does  the 
judtfe  suppose  the  f«it  tt^i  li«  broiitjfht  by  (lie  phdntifT,  n*i  a  eitixen  of  nuother  State, 
ill  the  United  SUiteti  Court  in  fhe  akive  State  to  which  he  hms  been  amried? 
Jiidije  Spri^i^ue  had  nut  i\\>*  lights  afforded  by  Dred  ScoU'a  caee ! 

*^8ee  anlt:,  pp.  4(18,  540, 
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Judge  ConckliDg,  of  tlie  United  States  District  Court  for  thel 
NortheiTi  District  of  New  York,  for  a  habeas  corpns  on  l^elmll 
of  John  DaviB^  in  custody  of  a  United  States  Deputy  MarshaU 
acting  under  a  warrant  issued  by  H.  K,  Siiiith,  Unit^  Statctj 
Commissioner.     "T!ie  application  was  denied  by  the  jndge  for] 
want  of  probable  cause.'-     IV.  Monthly  L.  R.  302.    flie  judg^l 
ia  reported  (ib.)  to  liave  said  : — "  "With  regard  to  the  Act,  ihj 
judge  said  he  did  not  consider  himt?elf  at  liberty  to  treat  ifj 
coufititutionality  as  any  longer  an  open  question.    Nearly  a  yeu\ 
had  elapsed  since  it  received  the  sanction  of  the  two  houses  flf  j 
Congress,  and,  in  accordance  with  the  oflScial  opinion  of  tbel 
Attorney-General  of  the  United  States,  the  approval  of  tifl 
President.     No  act  of  the  national  government  had  ever  nior»>j 
strongly  arrested  the  attention  of  the  American  people,  or  hmj 
more  closely  scrutinized.     It  had  been  repeatedly  brougfc 
der  discussion  and  consideratiun^efore  the  judges  and  jii 
tribunals  of  the  country,  both  State  and  national,  and  ineTerfl 
instance  its  constitotionnlity  had  been  unerjui vocally  afi6ertHl| 
and  maintained.     Among  those  by  whom  this  opinion  hadi 
either  directly  or  indirectly  been  declared,  are  at  least  three  J 
of  the  judges  of  tlie  Supreme  Court  of  the  United  States,  all  of  j 
whom,  moreover,  arc  citizens  of  States  in  which  slavery  doeid 
not  exist.     Under  these  circumstances,  Judge  Conckliug  5«id| 
it  was,  in  his  judgment,  wholly  unnecessary,  and  would  U 
scarcely  decorous,  for  him  to  enter  upon  the  examination  of  the  J 
question  at  all.     At  an  earlier  period  it  would  have  been  lii« 
duty  to  do  so,  and  to  be  governed  by  his  own  independent 
conclusions;  and  this  duty  he  should  not  for  a  momoit  liare  | 
hesitated  to  perform/'     The  motion  for  habeas  corpus  on  th^ 
first  petition  was  denied. 

A  certificate  having  been  granted  by  the  coiuuiis^ 
after  hearing,  a  second  application  was  made  to  Judge  < 
ling,  on  the  lJ)th  of  August,  who  then  discharged  the  prifloner^] 
as  a  person  not  within  the  purview  of  the  Act*    (See  his  de- 
cision cited  ani^,  p.  GO*!.) 

Judge  Conckling,  therefore,  did  not  pronounce  on  thenl- 
idity  of  a  certificate  in  a  ease  within  the  Act.  But  a  portion 
of  his  Ojpinion  is  ygvj  important,  as  it  bears  on  the  question  of 
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the  judicial  action  of  the  commissioner.  In  this  case,  the  ob- 
jection against  the  action  of  the  commissioner,  as  being  an  ex- 
ercise of  judicial  power,  seems  not  to  have  been  made,  and  the 
counsel  for  the  claimant  relied  upon  the  principle,  **  that  when, 
by  a  court  of  competent  jurisdiction,  a  judgment  in  its  nature 
final  has  once  been  pronounced,  it  cannot  he  reviewed  on  ha- 
beas corpus  ''  (relying  chiefly  ou  Ex  parte  AVatkms,  3  Peters, 
193).  See  lY,  Monthly  L.^  IL  30(3.  Judge  Conckling,  ib., 
307,  recognizing  the  principle,  and  referring  to  the  language  of 
the  sixth  section  of  the  Act,  which  declares  the  conclusive- 
ness of  the  certificate,  said: — "Now,  whatever  ground  for 
douht,  if  any  might  have  existetl,  independently  of  this  en- 
actment, concerning  the  legal  Ibrce  and  effect  of  these  certifi- 
cates, it  may,  I  think,  be  safely  assumed  that  it  was  intended 
by  Congress  to  place  them,  in  this  respect,  suhstantially  on  the 
footing  of  judgments  rendered  by  judicial  tribunals  incases 
within  their  jurisdiction."  * 

§  892.  On  the  trial  of  Allen,  the  United  States  Deputy 
Marshal,  at  Syracuse,  Kew  York,  June  21,  1852,  under  the 
law  of  the  State,  for  kidnapping  the  slave  Jerry,  the  warrant 
issued  by  a  United  States  Commissioner,  and  the  arrest  and 
eostody  nnrltr  the  vjarrant  were  specially  pleaded.  The  sup- 
posed fugitive  had  been  rescued  from  the  inarshars  custody 
before  the  claim  could  be  heard  and  a  certificate  given  by 
any  court  or  commissioner.  Judge  Marvin's  charge  sus- 
tained the  lawfulness  of  the  custody  under  the  waiTant  (afite^ 
p.  60,  note).  But,  strictly  speaking,  the  right  of  a  claimant 
under  such  a  certificate  to  remove  from  the  State  a  person 
claimed  as  a  fugitive,  was  not  involved  in  the  decision  of  the 
case  before  Judge  Marvin/ 

*  In  McQfJi^rry'a  cuse  (lRfi8)  5  McLenn,  4fift,  finif,  p.  501,  Jodgo  McLean  Faid, 
ib,  iH\ : — *'  The  powers  of  the  comraia**ioiH*r,  or  the  nmoitnt  of  the  penrtltips  of  the 
Act  are  not  involved  in  tliia  inquiry.  If  thert*  be  an  uucon?=ititntl"iiiftl  provision  in 
an  Act,  that  does  not  flffect  any  other  part  of  tht'  Act  But  I  bj  nu  mi'iaw  inti- 
malo  that  any  prirt  of  the  Act  n^ferred  to  is  in  conflict  with  the  <  'onstittitiun.  I 
only  say  that  the  objections  made  to  it  do  not  belong  to  the  cfti*u  under  consider- 
ation/* 

'  But  the  judge  thought  it  necessary  to  consider  the  valid itT  of  the  entire 
proceed  I  n^  before  a  commiflRioner  aa  eont  em  plated  by  the  Act.  ttm  view  of  the 
ehiiriK'NT  of  the  i^mmifisloner'B  action  is  fipven  as  follows: — "  It  la  further  objected 
that  the  offiei?  uf  the  commi«»ioner  j»  a  judicial  offi*'e,  and  that  be  is  to  adjudii'ate  the 
question  whether  the  fti;^itive  was  held  to  service  or  labor ;  in  other  words,  whether 
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Certain  peraona  charged  with  rescuing  Jerry  ^rere  hM 
to  bail  Oct.  21,  1852,  in'the  Wastem  District  of  Xev  YoA, 
by  Jadge  ConckUng,  who  is  reported  in  the  Sjnutose  Jottmil, 
Oct  22,  to  have  said,  **Tlie  proceeding  on  the  p«rt  of  both 
the  commissioner  and  the  depnty*nmr&hal  appear  to  hmwt 
been  entirely  regular.  Tlie  fugitive  was  therefore  lawfiillT 
restrained  of  his  liberty  by  dne  process  of  law.** 

The  ca«e  Henry  i\  Lowell  and  others,  16  Barbomr,  Mt 
(argued  April  3,  lS5d),  was  an  action  of  trcdpaaa  agahi^  tbe 
defendants  for  having  assisted  the  marshal  on  the  omauiem 
above  mentioned.  The  validity  of  the  Act  in  all  rBspeets  ww 
affirmed  as  establiahed  by  previong  cases.  By  the  Court 
Gridley,  J.^  ^*  It  is  insisted  in  the  printed  points  c^broitted  by 
tlie  phiintiff 's  connael,  that  the  Act  of  Congress  known  as  iIm 
fugitive  slave  Act  is  nnconstitutional  and  void,  and  tfaerefiire 
that  the  defendant  cannot  justify  under  it  It  is  not,  however. 
explained  in  what  respect  or  on  what  gronnds  the  Act  in  <}oea- 
tion  is  in  viohition  of  the  Constitution.  The  former  Act  (of 
1193)  was  adjudged  to  be  in  harmony  with  the  Oonstitutioii  in 
the  ease  of  Prigg  (16  Peters,  539),  by  the  highest  tribanal 
known  to  onr  law,  and  that  decision  has  been  rei^ffinned  in 

he  19  a  «Ut^  or  a  &eofn«i.     The  statute  has  DOt  hei^a  understood  aa 
judicU]  officer  or  coart.     My  atteolion  k  directed  paTticnlaHT  to  Ump  «i«|]| 
gf  llie  Act.     It  contains  manj  pardcalur^,  and  ita  1; 
provider    that  the  comiiiiaiiaiier   maj   taVe   dep- 
\mg,  and  he  10  to  certtfj  them^  or  he  'niu^-  reeeiv« 

which  baa  beea  dvl^  taken  and  oeHiJUd  hj  a  coaft,  m^gtgtratAf,  ju^tiee  of  Uw 
or  other  Ieg»]  officer  aathorized  to  administer  an  oath  awl  to  take  -*- — 
under  the  biw«  of  the  State  froia  wbaoiBa  the  peraon  omxt^  awriee  m 
may  receive  proof,  also  by  affidarii,  of  the  identity  of  the  person,  and  tliait  ha 
serrice  or  labor  of  the  person  e1ainilD|r  him,  and  thai  the  perann  escaped,  aad, 
aneb  satisfactory  teatimony ,  he  b  to  mahe  out  and  deliver  to  tlia  ''****rtTBi*  m 
tettintf  forth  the  wh&tafUial  foiU,  ai»  to  the  senrice  or  Ubor  doe  fioni  mmd 
i:?  the  cUinumt^  and  of  hifl  eecape.  with  authority  to  flodi  <iMiwnit  to  tal 
more  the  fogitire  to  the  State  from  which  he  e«eaped.  The 
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the  depoaiUons  or  alKdav^iti^  or  testimony  dnlv  taken  la  another  Stata^  ^mI  if  fhirT 
are  such  as  tlie  etatnte  reqairea,  asd  establish  the  partk*ti]an  meMomtd  m  Hif 
statute,  the  commbsioner  most  give  the  certitic^te  arhich  seta  forth  Iba  iwto  if- 
pearijm^  before  hirn,  and  certify  to  the  authuHty  of  the  eklmaAt  or  Wm  ^caS  la 
remove  the  fagitlve.  lie  pronomaoes  no  judgmeolk  ha  dccidM  wjMm^^SBtt^l/^ 
the  d^pmUi^nt,  aMdaviU,  and  certMM  ittiimimjf  art  arrnrdiin  to  flif  4MMP  Mdl 
aatti£ifcctory  ;  anohe  certitiea  the  facta,  with  aothority  to  renimcL  A  eaM  fcr  #•- 
wutval  being  made  out,  the  certiiu^te  is  given.    The  rights  %i  Ibe 


to  freedom  are  not  concluded  by  these  pnoecedtiigs,  in  thu  8tal«  to  ^Inali  Im  IS 
taken.  There  he  can  hare  a  trfal  by  and  under  the  hiws  of  tkai  SCai«,  ^  the 
proceedings  before  the  oummisdo«ier  cannot  be  oaed  ai  a  jodicial  liifiinalMliiiMi  af 
the  fact  that  he  is  a  slar^*."— Pamphlet  Report,  pp.  »6.  ?7, 
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tlie  5tb  of  Howard's  K  215  (Jones  v. Van  Zandt).  No  important 
distinction  has  been  pointed  out  by  the  counsel  between  that 
Act  and  tlie  law  of  1850,  and  we  do  not  perceive  any  bearing 
oil  iliQ  question  of  its  constitutionality.  In  several  cases  that 
have  occurred,  the  provisions  of  the  present  law  have  been 
drawn  in  question,  and  the  Act  has  been  declared  eonstitu- 
tioDal  by  Justice  Curtis  and  Justice  Nelson*  of  the  Supreoie 
Court  of  the  United  States,  and  by  other  eminent  judges  before 
whom  tlie  question  has  been  raised.  This  uniform  current  of 
authority  may  well  excuse  us  from  a  discussion  of  the  question 
upon  principle." 

§893.  In  Booth's  case  (1854),  3  Wise.  1,  the  relator  was 
held  by  the  United  States  Marshal  under  a  mltthnus  issued  by 
a  United  States  Commissioner,  for  violation  of  the  law  of  1850, 
in  having  unlawfully  aided,  &c,,  a  person  named  Joshua  Glover, 
the  alleged  fugitive  slave,  to  escape  from  the  custody  of  the 
United  States  Deputy-Marshal,  who  **had  then  and  there 
arrested  and  taken  into  cu^^tody  the  said  Joshua  Glover,  by 
virtue  of  a  warrant  issued  by  t!ie  Judge  of  the  United  States 
for  the  said  district,  pursnant  to  the  provisions  of  the  Act  of 
Congress  in  that  case  made  and  provided,  approved  Sept.  18, 
1850,*'  &c.  In  this  case,  therefore,  tliere  was  not  even  any  cus- 
tody under  a  eertijicat^  given  by  a  judge,  and  tlicre  had  been 
no  action  by  a  eommissioner  in  respect  to  the  delivery  of  the 


*  In  referring  to  Jud^e  Cartis  iiji  haTing  sustfllned  tbo  vfllidity  of  the  Act,  the 
court  may  iiave  relied  on  hi»  Opinion  tiven  as  counsel  for  the  U/B.  Marshiil  (a«/r, 

fe533),  but  more  probably  to  hss  judifial  action  in  the  case  United  StAti?d  t% 
orria  (Oct.  18B1),  \n  the  Circuit  C<>«rt  for  the  first  cir<?nit,  in  which  the  defendant 
Appears  to  have  be<^n  indicted  under  the  Act  for  a  miaderaeanor  in  the  reseu*  of 
the  slare  Shadrach^  while  in  cu8t4>dy  under  a  cocuTnissioiier's  warrimt.  The  que*- 
iiou  whether  the  jury  could  decide  on  the  validity  of  the  Act,  was  coui^idered. 
Jiid^  Curtis  di^cidtjd  that  they  could  not.  The  coaatituLionality  of  the  law  is  not 
coneidered  In  the  Opiniona  delivered  by  Judg«  Curtie  on  that  occasion,  which  an* 
reported  in  1  ('urtiii,  23.  The  judge  did,  however,  instruct  the  jury  th«t  «*o  much 
of  the  Act  of  CongjcHB  as  gave  jurisdiction  to  cominissioners,  was  constitutioDaU 
In  certain  charjtjes  to  grand  jurieB,  given  in  App.  U)  2  Curtis,  tlie  subject  of  treaaon 
jmd  nseifltance  to  tlie  execution  of  the  laws  of  the  United  Btatee  ie  presented. 
Bat  the  fugiiive-sliive  kw  is  not  named.  la  citing  Judge  Nelson's  authority,  the 
Teforenci?  uudoitbtedly  is  to  the  charge  delivered  in  the  sonthern  distrirt  of  New 
York,  given  in  1  Blateh,  App.  {antn,  p,  659).  Jtjdge  Nckon  delivered,  in  tlie 
northern  dibtrUt,  OlI  21,  1852.  Jifiotjier  ebnrgo,  given  2  Bhiteh.  App.  This  has 
refeiTflilice  paHicoliirly  to  tlie  offence  of  fftrcibly  resisting  the  l»w.  Tli©  judo's 
rwnarks  are  principally  directed  to  the  importance  of  the  provision  and  the  d«iy 
uf  fuMling  its  obligations :  b|jeMlcing  of  it  aa  a  oompact  between  the  Btates. 
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alleged  slave,  so  that  the  question  of  the  Talidity  of 
tinder  a  comraissioner's  certificate  was  not  strictly  before  tha 
courL    Judge  Smith,  who  decided  in  the  first  in^tatice  an 
petition  of  the  relator,  did  not  make  any  reference  to 
powers  of  commissioners.     He,  however,  in  5  Wlsc.*  37-4C*,*' 
maintained  that  a  judicial  determination  of  the  claitn^  as  eoii-l 
trasted  with  any  summary  proceeding,  is  contemplated  by  tlief 
provision.     He  there  observes : — 

"Again,  it  is  to  mj  mind  apparent^  tliat  the  provision  of  the 
Constitution  in  reojard  to  fagitivea  from  labor  or  service,  con- 
templates a  judicial  determination  of  the  lawfalnese  of  the 
c2am  which  may  be  made. 

*'  Mr.  Butler,  of  South  Carolina,  who  reported  the  elanse 
for  the  first  time,  Aug.  ^9th^  1787,  framed  ita  concliiaioii  mb 
follows:  *but  shall  be  delivered  up  to  the  person  jrwLT 
claiming  their  service  or  labor'  IIow  was  the  justice  of  the 
claim  to  be  ascertained?  Who  were  to  determine  it?  Fugi- 
tives were  not  to  be  discharged  in  consequence  of  any  law  or 
regulation  of  the  States  to  which  they  may  have  fled,  ^ot 
discharged  by  whom?  The  federal  government t  Xo,  bnt  by 
the  States,  in  consequence,  or  by  ^^irtne  of  any  law  or  regula- 
tion therein.  *But  shall  be  delivered  up/  By  whom  t  Eri* 
dently  by  the  same  power  which  had  covenanted  not  to  dis- 
charge them.  Shall  be  delivered  up  by  the  States,  not  Mzei 
by  the  federal  government. 

**  The  clause  as  finally  adopted  reads,  *  but  shall  be  de- 
livered up  on  claim  of  the  party  to  whom  su/^h  serm^re  or  lahof 
18  DUE.*  Here  is  a  fact  to  be  ascertained,  before  the  fuj^tive 
can  be  legally  delivered  up,  viz.:  that  his  service  or  labor  is 
really  due  to  the  party  who  claims  him.  How  is  the  fact  lo 
be  ascertained?  A  claim  is  set  op  to  the  service  of  a  permm^ 
He  who  makes  the  claim  is  denominated  by  the  Constitiitioii 
a  party.  The  claimant  is  one  party,  the  person  who  resists 
is  another  party.  K  he  really  owes  the  service  according  to 
the  laws  of  the  State  from  which  he  is  alleged  to  have  escaped, 

1  In  *  puflsai^  i  mine  if  lately  ffdlow-inxj  that  wliich  h*9  b*en  dt#d  IM  1 
tlie  quTOtiun  of  eonstructioiL    {Atiie,  p.  512,)   Indeed,  the  pAssage  bete  «iled1 
alao  on  tbjit  question. 
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and  lias  in  fact  escaped,  he  muet  be  delivered  up.  If  the 
claim  is  unfouiidedj  he  cannot  be  delivered  up.  The  Consti- 
tution itself  has  made  up  the  issue,  and  arranged  tlie  parties  to 
it.  Can  any  proposition  be  plainer,  than  that  here  is  sus- 
pended a  legal  right  upon  an  issue  of  fact,  which  can  only  be 
determined  by  the  constitutional  judicial  tribunals  of  the 
country  ?  It  bears  no  analogy  to  the  extradition  of  fugitives 
from  justice.  In  the  latter  case,  no  iflsne  is  presented  by  the 
Constitution.  Judicial  proceedings  have  already  been  com- 
menced, and  this  is  but  a  species  of  process  to  bring  the 
defendant  into  court.  No  claim  is  to  be  determined.  He  is 
to  be  delivered  up,  from  the  mere  fact  that  he  is  charged,  to  be 
removed  to  the  State  demanding  him  for  trial,  lie  is  placed 
in  the  custody  and  under  the  protection  of  the  law,  in  the 
regular  course  of  judicial  proceedings.  But  in  the  former 
case,  there  can  be  no  delivery  until  the  claim  is  tried  and 
determined,  and  then  the  fugitive  is  delivered,  not  into  the 
custody  of  the  law,  but  into  the  possession  and  control  of  tlie 
party  wdio  has  establislied  his  claini ;  not  to  be  removed  to 
another  State  or  tribunal  for  trial,  with  the  shield  of  the  law 
over  him,  but  to  be  reduced,  without  further  process  or  trial, 
to  absolute  subjection,  to  be  taken  whithersoever  the  claimant 
may  desire,  lu  the  one  case,  the  proceedings  are  commenced 
and  terminated  where  the  claim  is  made ;  in  the  other^  the 
suit  is  commenced  where  the  offence  is  committed,  and  the  law 
sends  out  its  process  to  bring  in  the  defendant  to  meet  the 
charge.  While  that  process  is  being  served,  through  all  its 
mutations,  he  is  as  much  under  the  protection  of  the  law  as  he 
who  executes  it,  and,  in  its  eye,  both  areeqnah 

^'  Here,  then^  is  a  fact,  an  issue,  to  be  judicially  determined 
before  a  right  can  be  enforced.  What  authority  shall  deter- 
mine it?  Clearly  the  autliority  of  tlie  State  whose  duty  it  is 
to  deliver  up  the  fugitive  when  the  fact  is  determined.  Until 
the  issue  which  the  Constitution  itself  creates  is  decided,  the 
permn  is  entitled  to  the  protection  of  tlie  laws  of  the  State. 
When  the  issue  is  determined  against  the  fugitive,  tlien  the 
constitutional  compact  rises  above  tlie  laws  and  regulations  of 
the  State,  and  to  the  former  the  latter  must  yield. 


ero 
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"  To  my  mind  tliif  is  very  clear  and  eimple.     The  whoU 

[proceeding  is  clearly  a  judicial  one,  and  I  will  not  stop  liere 

I  to  demonstrate  what,  from  the  preceding  remarks,    appean 

■o  obvious.    The  law  of  1850,  by  providing  for  a  trial  of  tkt 

I  constitutional  issue  between  the  j  lerignated  thereby,  by 

officers  not  recognized  by  any  ll  ._:  lution,  State  or  natiotial, 

U  uncon&titntional  and  void," 

§  894,  Judge  Smith  prdceedfi,  in  a  passage  which  will  be 
cited  in  the  next  chapter,  to  consider  the  objection  of  want  of 
a  jury  trial.  The  two  questions  are  cognate,  and  in  the  Opinion 
of  the  full  bench  on  the  certiorari,  they  are  discnseed  together 
by  Chief  Justice  Whiton,  bo  that  it  is  not  easy  to  separate 
the  arguments.  The  Chief  Justice  examines  particularly  tbe 
question  of  the  power  of  the  commiBsioners  in  the  passage  here 
cited  from  3  Wise.  64^6, 

"  It  becomes,  therefore,  onr  duty  to  decide  whether  so  miieli 
of  the  Act  of  Congress  of  September  ISth,  1850,  as  provMes 
that  certain  officers,  called  commissioners,  shall  decide  the 
questions  of  fact  which  must  be  proved  before  the  surrender 
of  the  alleged  fugitive  can  take  place,  is  valid  and  obligatory. 
We  think  that  we  are  also  called  upon  to  decide  whether  the 
proceedings  provided  for  in  the  Act  for  establishing  judicially 
the  fact  of  the  escape  of  the  alleged  fugitive,  and  the  fact  that 
he  owes  service  or  labor,  are  in  conformity  with  the  Constitu- 
tion of  the  United  States.  These  questions  are  most  grave 
and  important ;  we  would  that  we  could  avoid  them,  but  they 
are  forced  upon  ns,  and  we  are  not  at  liberty  to  refuse  to  con- 
sider them. 

"  We  are  of  opinion  that  so  much  of  the  Act  of  Congress  in 
question  as  refers  to  the  commissioners  for  decision  the  ques- 
tions of  fact  which  are  to  be  established  by  evidence  before 
the  alleged  fugitive  can  be  delivered  up  to  the  claimant,  is  re- 
pugnant to  the  Constitution  of  the  United  States,  and  there- 
fore void  for  two  reasons, — 1st,  becanse  it  attempts  to  confer 
npon  those  officers  judicial  powers ;  and  2(1,  because  it  is  a 
denial  of  the  right  of  the  alleged  fugitive  to  have  those  ques- 
tions tried  and  decided  by  a  jury  which,  we  think,  is  given 
him  by  the  Constitution  of  the  United  States.     We  have  re- 
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ferred  to  the  case  of  Martin  vs.  Hunter'g  Lessee  (1  Wheaton 
p.  305),  and  to  Art.  3,  sec,  1,  of  the  Constitution  of  the  United 
StateSj  to  show  that  Congress  can  not  vest  any  judicial  power 
under  the  Constitution  except  in  courts.  Wc  are  aware  that 
Congress  has  established  courts  in  the  various  territories,  and 
has  provided  for  the  appointment  of  judges  with  a  diiiereiit 
tenure  of  office  from  that  fixed  by  the  Conetitution ;  but  the 
power  to  appoint  these  judges  is  supposed  to  be  derived  from 
Art.  4,  sec.  3,  of  the  Constitution,  which  provides  that  *  Con- 
gress shall  have  power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property 
of  the  United  States.' 

*'  But,  however  this  may  be,  we  are  not  aware  that  the  au- 
thority to  vest  any  portion  of  the  judicial  power  in  any  tribu- 
nals created  by  itself,  except  thos^e  mentioned  in  section  1  of 
Art-  3  of  the  Constitution,  is  claimed  for  Congress  by  any  one, 
save  in  the  single  instance  of  judicial  officers  for  the  Territo- 
ries belonging  to  tlie  United  States,  and  for  the  District  of 
Columbia.  "We  think  that  the  duties  performed  by  the  eonv 
missioners  under  the  Act  in  question  are  judicial  in  their 
character;  as  clearly  so  as  those  perfurmed  by  a  judge  in  the 
ordinary  adiiiiuistration  of  justice.  lie  is  obliged  to  decide 
upon  the  questions  presented,  judicially,  and  to  give  a  certifi- 
cate to  the  person  claiming  the  alleged  fugitive,  which  author- 
izes his  transportation  to  the  State  from  whence  he  is  alleged 
to  have  escaped,  or  withhold  it,  as  he  shall  think  proper,  in 
view  of  the  evidence  submitted  for  his  consideration.  It  is 
true  that  the  Act,  by  providing  that  the  record  made  in  the 
State  from  whence  tlic  alleged  fugitive  may  have  escaped  shall 
be  conclusive  evidence  of  the  escape,  and  of  the  fact  that  the 
person  cluimed  owes  service  or  labor  to  the  claimant,  materi- 
ally lessens  the  labor  of  the  commissioner,  but  this  does  not 
alter  the  nature  of  the  act  which  he  performs  ;  it  must  be  re- 
garded as  a  judicial  determination  of  the  matter  submitted  to 
him.  We  are  therefore  of  opinion  that  the  act  under  consid- 
eration, by  attempting  to  vest  judicial  power  in  officers  cre- 
ated by  Congress  and  unknown  to  the  Constitution,  is  repug- 
nant to  that  instrument,  and  for  that  reason  void," 


672 


POWSS  OF  THE   r,  6.  COMMiaSKnrBBA. 


§  895.  Judge  Crawford,  after  rrferring  to  the  objt 
made  to  the  power  exercised  by  the  commts&iaDera,  And  ta  At 
wantof  a  jury  trial,  saye  (3Wi»c.  80): — ^^  Hie  force  of  mrgimieot 
which  has  been  broaght  to  bear,  as  well  agaiDst  as  in  faTor  of 
the  constitutionality  of  the  Act  of  1850  in  rcepect  to  these  ques- 
tions, has,  I  confers,  raised  doubts  in  my  luind,  but  it  Itts 
failed  to  produce  that  conviction  which  should  justify  a  eoart 
or  judge  to  prouoimce  a  legal  enactment  void,  beeanae  nnooii' 
stitational,  and  I  am  therefore  unable  to  concur  in  the  opinioo 
that  this  law  is  unconstitutional. 

"  I  g^hall  briefly  state  my  views  upon  these  questions.  ♦  ♦  * 
To  ray  mind,  the  granting  of  these  certificates  *  upon  satisfac- 
tory proof  being  made,"  looks  very  like  the  exercise  of  jadictal 
functions,  becausey  although  the  granting  of  the  certificate  i* 
merely  a  ministerial  act,  yet  the  determination  upon  the  sufiB- 
ciency  of  the  proof  would  seem  to  involve  judicial  power.  And 
in  this  connection  it  is  urged  that  Congress  cannot  confer  judi- 
cial power  otherwise  than/'  &c.  (stating  the  objection)^  *'  But 
the  judges  of  several  of  the  Territories  of  the  United  States. 
wlio  hold  their  appointment  from  the  President,  are  not  ap- 
pointed to  hold  during  good  behaviour;  and,  if  I  am  not  dw* 
taken,  there  is  no  instance  of  their  having  been  held  liable  to 
impeachment — at  least  that  they  are  not  so  liable,  has  been 
advanced  by  an  Attoniey*General  of  the  United  8tatea. 

**  It  is  said,  territorial  judges  are  appointed  under  the  power 
given  to  Congress  by  the  second  clause  of  section  three  of  Article 
four  of  the  Constitution,  on  the  ground  that  the  cstablisliment 
of  a  judiciary  for  the  territories  is  a  necessary  incident  to  the 
acquisition  of  territory,  and  the  power  to  make  all  useful  rules 
and  regulations  for  those  territories ;  but  if  tl»e  power  to 
legislate  upon  the  subject  of  fugitives  from  labor  be  vested  in 
Congress,  it  would  seem  tlmt  the  performance  of  judicial  acts 
might  be  vested  in  other  than  judges  or  courts,  under  the  con- 
stitutional provision  (article  three,  section  one,)  in  such  a  case, 
as  in  the  case  of  newly  organized  territories. 

**  But  it  has  been  repeatedly  held,  that  where,  by  an  act  of 
Congress,  State  courts  or  magistrates  are  authorized  to  perfomi 
acts  of  a  judicial  character  arising  out  of  the  acts  of  Congress, 
they  may  lawfully  do  so  if  not  prohibited  by  the  State  law. 
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"Now,  if  judicial  power  can  be  conferred  by  Congress 
upon  others  than  courte  or  judicial  officers  known  to  tlie  Con- 
etitutioHj  it  seems  to  me  that  it  can  make  little  diiierence 
whether  the  power  be  vested  in  a  State  court,  or  officer,  or  in 
a  commissioner  or  officer  of  the  United  States  who  is  not  a 
judicial  officer.  In  either  case  the  power  is  vested  io  a 
tribunal  or  officer,  not  a  court  or  judge,  contemplated  by  the 
clause  of  the  Constitution  referred  to. 

^'  But  there  certainly  is  a  decree  of  force  in  the  objection 
that  the  power  to  hear  and  determine  complaints  and  suramaiy 
applications,  which  may,  and  often  do  involve  important  rights 
of  personal  liberty,  and  require  the  exercise  of  much  profes- 
sional experience  and  wisdom,  ouijht  not  to  be  vested  in  the 
class  of  olficers  who  are  known  as  commissioners  of  the  federal 
courts,  Avlio  hold  their  officer  at  the  pleasure  of  the  courts ;  and 
although  in  many  instances  gentlemen  of  acknowledged  ability 
fill  these  offices,  yet  this  of  itself  affords  no  complete  answer 
to  tlie  objection." 

Notwithstanding,  then,  Judge  Crawford's  dissent  from 
the  judgment  of  his  associates,*  his  opinion  indicates  his 
belief  that  the  commissioners  do  exercise  tbe  judicial  power 
of  the  United  States ;  and,  if  the  view  of  the  power  exer- 
cised by  State  ma^jUtrates  given  in  the  former  part  of  this 
chapter  is  correct,  the  only  reason  which  he  gives  for  holding 
that  tlie  power  may  bo  conferred  on  commissioners  falls  to 
the  ground ;  for  he  assumes  that  the  judicial  power  exercised 
by  those  magistrates  was  derived  from  Congress,  whereas, 
in  fact,  it  was  derived  from  the  State.* 

§  896,  The  language  of  Chief  Justice  Taney  in  Ableman  v. 
Booth,  21  How,  526,  affirming,  in  the  name  of  the  Supreme 
Court  of  the  United  States,  the  validity  of  all  the  provisions 
oTtlie  law  of  1850,  has  Hh'eady  been  cited.' 

§  897.  In  ExparU  Robinson  (April,  1855),  6  McLean,  355, 
the  prisoner  was  charged  witli  having,  under  a  cornmissioDer's 
warrant,  arrested,  as  a  fugitive  from  labor,  a  girl  who  had 
been  set  at  liberty  by  the  State  courts.    Tliere-was  no  certiji- 


^AnU,  p.  504, 
VOL.  II. — 48 


'^AnU,^.  662. 


•  Ant€,  p.  628. 
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^ait  whofie  Talidilj  eoald  be  ia  qnestioiL  Jad^  1tfcT«fTi,  £s- 
diArgiBg  tlie  prisoner,  b  his  OpiBioo,  ib.  S^  ssjs: — *^Tht 
Datura  of  the  daties  of  the  commi»iotier»  mider  tbe  Ael  if 
IBdO,  is  not  in  prineiple  different  from  those  which  diej  pre- 
Yjoifily  diseliarged.  Tbe  inqniir  of  a  cornmiMioiicr  or  j^dgt 
under  the  fugitive  Act  is  not  stiietlj  whether  Uia  pM— n  is 
finee,  bttt  whether  he  owe^  senriee  to  the  cUimant.  In  its  fe- 
^lUt^  the  inquiry  may  inrolve  the  Ubertr  of  the  fagittre;  bat 
the  principle  applies  to  an  apprenttoe  as  well  as  to  a  ilaTe.' 

^^  It  mast  bo  admitted  tliat  the  inqniiy  is  somerwhal  in  tk 
nature  of  jndicial  power;  bnt  the  same  remark  appliea  to  all 
tlie  officers  of  the  accoonting  departments  of  the  ga% 
TLey  investigate  claims  and  decide  oo  the  erideooe. 
examiners  in  the  patent  office  determine  the  tnerils  and 
novelty  of  inventions.  Uriis  becomes  a  jadieial  duty  in  ertrj 
suit  between  oonflicting  patents.  It  is  impracticable,  in  carry- 
ing on  the  machinery  of  government,  to  prescribe  praoM 
limits  to  the  exercise  of  executive  and  judicial  power  io  desii- 
ing  upon  claims.  Tlie  Supreme  Court  has  had  tbe  acta  of 
these  commissioners  before  it,  and  has  always  treated  them  as 
having  authority  under  tJie  law.'** 

§  S98.  In  tlie  ease  of  Bushnell  and  Langston  (1S5SX  ^ 
Ohio,  77,  tbe  question  of  the  validity  of  a  certificate  given  by 
a  commissioner  could  not  have  arisen  under  the  facts.  Ibe 
indictments  were  for  rescuing  a  supposed  fugitive  fyom  those 
who  had  seized  him  without  warrant,  and  also  for  reecning 
from  tbe  marshal  who  had  arrested  him  under  a  commb- 
gioner^s  warranty  to  be  brought  before  such  conunissiocier  (tk 
83,  89),  Tlie  constitutionality  of  the  law  of  1850,  in  respect 
to  the  action  of  a  commissioner,  was  not  examined  by  Swaa, 

Ch.  Justice,  who  considered  the  only  question  to  be  wbetber 

« 

^  Tliu  evemt  to  li«ve  been  a  favorite  distinc^on  with  Jadge  llrT^in,  3«e 
cjlatiofi  fipom  McQaerrVi  ea-Mj,  ani*  p.  571,  note  2, 

*  Ctmld  Jiic%e  KcLeiui  huve  Intendt^d  to  saj  that  tine  Tufidiiy  of  %  ^cOBMb- 
siooer'ft  action,  under  the  law  of  18'*0,  had  at  this  time  been  imaied  VpOB  ht  tbt 
Supreme  Court  of  the  United  States*  To  t*  -^  i.»r«ii..]  «Mft||  y  ht9^  ^fMr»  H 
may  be  «Q$wt^r<^  that,  antLl  an  iuveatitr  ha-  ba  li*a  m»  i^^  nfM 

ifi  fiU  ioventloD.    The  Jud^e  iirnoree  tbe  m  i  a  b«l««sn  tbt  lafi» 

tor  (Miking  a  pat4:'nt  from  th«$  Governmt;nt,  and  the  pat«3uU3«  .»Ufan^g  r^a^  MjiliMIt 
private  per64.>iia  under  the  law  of  pateut.  Aa  U»  the  evttlemeDt  c7  ^TTi(iiiiN  villi 
the  Goreroment,  the  remarks,  anU,  p.  623,  wUl  applj. 
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CongresB  had  power  to  legislate  at  all  on  the  subject/  Judge 
Peck,  ib.,  p.  315,  held  that  "the  question  as  to  the  legality  of 
the  acts  of  a  commissioner "  could  not  arise  on  the  record  of 
these  cases.  ' 

Judge  BrinkerhoiFj  ib.,  p.  229,  says : — *'  The  Acts  of  Con- 
gress referred  to,  clearly  attempt  to  confer  on  these  commis- 
sioners the  powers  and  functions  of  a  courts — to  hear  and  de- 
termine questions  of  law  and  of  fact,  and  to  clothe  their  find- 
ings and  determinations  with  that  conclusive  authority  which 
beloDgs  only  to  judicial  action.  And  the  issue  of  the  warrant 
mentioned  in  the  indictment  was  a  judicial  act."* 

Judge  Sutliff  states  the  objection  specifically,  ib.  251,  253, 
and  holds  that  the  commissioner  **  is  utterly  incojupetent, 
under  the  Constitution,  to  give  final  judgment  of  extradition 
from  the  State  against  any  of  her  citizens,  or  any  person  resid- 
ing within  the  State  and  entitled  to  the  protection  of  her 
laws." 

§  S99.  Tlie  foregoing  appear  to  be  the  only  judicial  decisions, 
or  the  principal  decisions  which,  in  supporting  the  constitution- 
ality of  the  law  of  1850,  examine  the  question  of  the  power  of 
the  United  States  commissioners  under  that  law,  or  of  the 
State  magistrates  under  the  law  of  1793. 

For  reasons  already  stated,  the  opinions  of  gentlemen  hold- 
ing the  office  of  commission  era  cannot  be  placed  on  the  same 
ground  with  judicial  autliorities.*  Every  comraiasioner  who 
has  entertained  an  application  for  a  certificate  under  the  law 
of  1850,  hasj  of  course,  given  the  weight  of  his  opinion  in  favor 
of  the  constitutionality  of  that  Act.     But  the  oidy  cases  in 


*Ant€,  p,  B28,  9  Oh.  186,  Pwjin.  C.  J. :— "  Neither  the  cane  before  us.  oor  the 
(|tifl«tioii  tima  broadlj  preseoted,  reqairea  ne  to  conaider  or  detcnriinu  the  power 
of  the  court  to  ftppoiot  coraniieaionera,  or  the  provisiftn^  of  the  law  of  18rjO»  \^'hich 
Imve  Keen  tbe  subject  of  discuasion  and  condemuation,  and  wMch  tiflTt?  so  deeply 
agitated  the  public  mind." 

*  In  tbifl  last  assertion,  and  in  further  asserting,  p.  223,  that  this  warraot  was 
a  nttHity,  Judge  BrtnkerhoflT  ^oea  far  beyond  the  ordiDarr  limita  of  tbe  objection. 
It  is  the  granting  of  tbe  tioal  certificate  authoriziii|^  n  n^miwnl  from  the  State, 
which  ia  Sone  objected  to,  ordinarily,  aa  an  exercise  f>f  judiciid  power ;  not  the 
iasuiug  of  a  warrant  to  arreat,  preparatory  to  a  hearing. 

*Ante,  g  '?82.  In  the  caae  of  the  fugitive  John  Boldincf.  delivered  up  in  New 
Tork,  August  1851,  by  Mr.  Comraiaaioner  N^elaon,  tin?  qneafciun  of  the  conBtito- 
tionaUty  of  the  law  waa  not  raised  nor  the  power  coDtested.  The  g;round  of  coo- 
trorersy  has  been  noted  io  another  place.    {Ante,  p.  407.) 
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which  the  questioa  has  been  considered  in  a  formal  decieioii, 
such  as  could  be  reported,  aeem  to  have  beea  that  of  Sims,  be- 
fore George  T.  Curtis,  Esq.,  and  of  Bums,  before  Edwmrd  G. 
Loring,  Esq. 

§  000.  It  has  already  been  observed  that  Mr.  Cortis,  in  tliif 
decision,'  followed  very  closely  the  opinion  delivered  by  Judg^ 
Story,  in  Prigg's  case,  and  that  construction  of  the  provisian 
according  to  which  the  claim  is  made  on  the  national  Govern- 
ment, which  only  makes  "  that  surrender  which  it  has  stipu- 
lated to  make."  ilr,  Curtis,  liktj  Judge  Story,  declares  that 
there  is  "a case"  under  the  Constitution  "  between  theparties,^ 
which  case^  indeed,  comes  within  the  judicial  power;  but  that 

^ Ante, p.  631,  D.  2;  lY,  Mon.  L.  Rep.  6.  "The  commiddoner,  in  glTiaf  hk 
Opimon,  i^mitted  thftt  a  claim  fur  a  fti^tire  9lare  wis  a  emae  betwcieD  MTtSv  mn^ttg 
under  the  Cozietitutlgn  of  the  United  StAtee,  and  that  H  belonged  ta  the  jutticsal  pow 
of  the  United  States,  and  malatAmed  that,  aa  it  beluog-e^l  to  tlie  judicial  powt?  ti 
the  United  dtates,  it  waa  for  Conj^osB  to  decide  in  what  made,  to  whftt  exlsai 
and  onder  what  forma  of  proceedmg  that  jadidal  power  should  be  called  into  cs- 
ercise,  In  order  to  giro  t;m;ct  to  the  right  of  the  owner  claiming  a  ft^^ttiTe  aUre. 
The  qaefltloD  to  be  decided  was,  whether  the  form  of  procednrc,  authorUed  bjtht 
Act  of  Sept  18,  1B50,  was  inch  a  form  of  exercising  the  judici&l  power  as  it  wit 
competent  for  the  jB;pQcrAl  j^^ovemment  to  employ. 

"  In  ail  governnionti*  formed  up^^m  the  Englibh  model,  and  haTing  th^  esacft- 
liYo,  judiciuL,  and  k'glelative  departments  distinct,  there  id  in  the  admiikitfnititfi 
of  the  ]awa  a  certaiD  clnsa  of  inquiries,  judicial  in  their  nature,  but  which  »r*  coft- 
fided  to  ofBc^jrs  not  constituting  a  part  of  the  judiciary  strictly  bo  callcxd. 

♦*  A  maater  in  chancery,  in  England,  performs  duties  in  their  nature  judicial. 
yet  he  boa  never  been  rej^arded  as  a  jud^fe.     So  a  sheriff  in  Eni^laiid  baa  a  jiKlicia] 
capacity,  and  performs  geveral  jndidal  functions  { I  Bl  Comm.  ^43),  yet  a  sherif 
is  only  appointed  for  a  year,  and  receives  no  salary.     In  Ma9«achusetit«»  the  law 
haa  made  it  tb<j  duty  of' the  aheriflf,  when  presidlncf  at  triala  by  juries  »tiuiii>on^ 
to  osseaa  damaji^ej^  f^r  lnyina:  oat  highways,  to  direct  the  jury  on  all  vacations  di 
law  arising  at  the  trial     !9o  aaditor?,  coramisslonera  in  inisolvency,  and  ooonty 
commi^fiioners,  exercise  a  Jndicial  power*     The  practice,  then,  in  Massachu^etta. 
shows  that  it  is  welt  understood  that  there  are  certain  Judicial  functinna  having 
special  object**  which  are  and  ninst  be  exercised  by  inferior  officers,  not  appovi'    ; 
coro missioned,  op  qualifted,  as  the  Constitution  of  the  State  requires  Judffi**  t     i 
appointed,  cornmbsioned,  aad  ^uidified     So  under  the  laws  of  the  Jjul 
the  same  niuijE^e  haa  prevailed.     Tlie  comniLs$ioner  of  patents  exerri 
power.     His  deeiniion  m>on  claims  of  rival  inventors  involvt-^  *^' ■  --*■  ; 

matters  of  law  and  of  fact, 'and  moreover,  is  final  a«  to  a  pr 
has  ever  thought  of  complaining;  of  the  crcatitm  of  this  office  : 
of  exercising  the  judicint  power  of  the  United  tjtAtes.     CommJs»i»>ner> 
enit  Ckiort  of  the  United  Htat«6,  were  ^t  app<iinted  to  take  bail  and  i, 
civil  oases.     Aflerwarils  authority  waa  given  them  to  tnke  de^iosltions  to  U:  u>*d 
in  the  court«  of  the  United  States.     Nine  years  eincc  th^ir  powers  were  fhrther 
extended  to  enable  them  to  arrest  and  imprii^on  for  triaL  per-  '  'r_ 

offeucea  agabst  the  kwa  of  the  United  States.  Durin^ir  *his  p. 
been  in  the  constant  exercise  of  a  part  of  the  judicial  p«»wer  of  tli 
Their  decision  in  sach  cases  ia  final  and  conducive  for  a  upecial  | 
ties  a  present  right.     It  has  never  been  intimated  that  they  shouli  '  -t 

appointed  by  tlie  President  and  commissioned  for  life." 
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the  commissioner's  or  judge's  action  in  this  case  is  an  act  purely 
ancilUiry  to  the  judiciah  However,  as  according  to  his  theory, 
the  Government,  which  is  one  of  the  parties,  is  only  doing  by 
its  agent,  the  commissioner  or  judge,  what  it  has  stipnlatcd  to 
do,  and  that  for  which,  in  the  supposed  ^'case,''  an  appeal  was  to 
have  been  made  to  the  judicial  power,  it  is  difficult  to  see  how  the 
judicial  power  has  the  case  before  it  at  all ;  or  how  the  com- 
missioner's action  can  be  ancillary  to  something  which  is  never 
to  act  at  alh  Either  the  parties  have  acted  without  reference 
to  the  judiciary,  and  there  has  been  no  "case,"  or  the  commis- 
sioner has  acted  for  the  judiciary  throughoutj  in  a  case  sup- 
posed to  be  within  the  judicial  power. 

§  901.  In  the  case  of  Anthony  Burns,  May  25, 1854,  no  ap- 
plication was  made  to  any  judicial  tribunal,  either  State  or 
national,  Mr,  Loring  not  only  declared  his  action  to  be  purely 
ministerial/  but  also,  with  perfect  consistency,  stated  plainly 


*  YTl.  Monthly  L,  R.  204,  "The  arrest  of  the  furtive  is  a  ministerial,  and 
not  a  judicial  nct^  and  the  nntTire  of  the  act  is  not  altered  by  the  me-ane  employed 
far  its  accoiiiplisiiinent,  Whon  an  tjffieer  arrests  a  fugitive  from  justice,  or  a  party 
ucctiged,  tlie  tjfficer  must  deteruiin*^  tha  identity,  and  use  his  dt9crc*tion  and  infor- 
Difttion  for  the  purpoae.     When  an  arrest  is  made  under  thU  statute,  th«  means 


of  determining  tb**  idt^ntity  ure  prescribed  by  the  statnte,  but  when  tlie  mi^ana  are 
used  and  the  act  done,  itU  stiU  a  ministerial  act.  The  statute  on!y  snbfitittitea 
the  nienn?^  it  provides  for  tbe  discretion  «f  an  arresting  officer,  and  ilnm  jE^ivea 


to  the  fugitive  from  ftervice  a  much  bettei*  protection  than  &  fugitive  fromjufltio© 
can  claim  under  auv  law, 

**  If  extraditioo  la  the  only  purpose  of  the  atatnto,  and  the  dotormination  of  the 
identity  is  tbe  only  purpose  of  these  procefjdinj^s  tmder  it,  it  aeema  t*D  me  that  tbe 
ohjectiou  of  unconstitutionality  to  tbe  statute,  because  it  does*  not  furnish  a  jury 
trial  to  the  fugitive,  ia  answered  ;  tbore  is  n<i  provision  in  tbe  Constitution  requir- 
ing tbe  identily  of  the  person  to  be  arretted  should  be  determined  by  a  Jury.  It 
baa  never  been  claimed  for  apprentices  nor  fugitives  from  justice,  and  if  it  does 
not  bt'lon^  to  tbem^  it  does  not  belong-  to  tbe  re«pondeut.  And  if  extradition  ia  a 
ministerial  act,  to  pubetitute  in  its  performance,  for  the  dificrotion  of  an  arresting 
officer,  the  discretion  of  a  commissioner  instrttct<?d  by  testimony  under  oath,  scema 
scarcely  to  reach  to  a  grant  (»f  judicial  power,  within  the  mii'aning  of  the  United 
Stiitea  Constitution,  And  it  is  certain  tJmt  if  the  power  given  to  and  used  by  the 
com  n  nasi  oners  of  the  United  States  conrts  under  the  statute  is  uncnne-titutionnl — 
then  so  was  tlie  power  given  to  and  used  by  magistrates  of  countiea,  cities,  and 
towns  by  the  Act  of  1793, 

*'  These  ail  were  eommissionera  of  tbe  United  States — the  powers  thoy  used  un- 
der thu  statute  were  not  derived  from  the  laws  of  their  respective  States,  but  from 
the  ttatnte  of  the  United  States.  Thoy  were  commissioned  by  that  and  by  that 
alone.  They  were  commii^sioned  by  the  class  instead  of  individually  and  by 
name,  and  in  this  respti't  the  only  difF*Tence  that  I  cnn  see  between  the  Acta  of 
1793  and  1850  ia  that  the  latter  reduced  the  miraber  of  uppointees  and  couiined 
the  appointment  to  those  who,  by  their  professional  standing,  should  be  compe- 
tent to  tlie  performance  ^pf  their  duties^  and  who  bring  to  tbem  the  c<^rtijlic4itij6  of 
the  highest  judicial  tribunals  of  tbe  land.'* 
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the  proposition,  upon  the  correctnesB  of  which  all  thoBb  i 
siona  depend  which  decide  this  question  by  referring  to  the  de 
cifiionB  under  the  law  of  1793 — ^the  proposition  that  the  actioa 
of  the  State  magistrates  under  the  earlier  law  was  an  exerci 
of  power  politically  derived  from  the  United  States.     In  thial 
Mr.  Loring  followed  Judge  Shaw's  reasoning  in  Sims*  case. 

§  903,  A  portion  of  the  Opinion  of  Attorney-General  Crit-  J 
tenden,  which  has  already  been  referred  to,  U  verj  remark- 
able as  containing  a  recognition  of  the  judicial  Character 
the  action  of  the  judges  and  commissioners  under  the  Act 
1850/ 

§  903.  The  advisory  Opinion  of  Not.  9,  1850,  given  hy  \ 
B.  Rt  Curtis,  Esq.,  as  counsel  for  the  United  States  Marshal, 
was  especially  directed  to  the  question  **  whether  a  warrant 
and  certificate  from  a  conimissioner,  pursuant  to  the  Act  of , 
1850,  are  valid  and  effectual  in  law  to  justify  the  Marehftl.''' 

§  904*  From  this  historical  exposition  of  authorities  bear- 
ing on  the  question,  whether  the  action  required  of  the  com-  i 

*  Ante,  p.  5^1,    6  Op,  of  Attj,-GoTu  255: — "The  sixth,  and  most  niatcrial  tec- 
tiott,  in  anbetajice,  declares  that  the  daiinant  of  the  fugitire  slave  may  arrest  J 
carry  him  before  any  oue  of  the  officerd  nfimorl  and  dt'i^erihed  in  the  iJill,  and 
vides  that  tliogo  omcera  shall  have  judkial  [italics  in  the  ori^nal]  inywe 
juriadietion  to  hmr,  examine,  and  deride  the  caim  in  a  aummary  ri>fv '•--     •! 
upon  sQch  hearing  the  clainiaut,  by  th/3  reqiiirite  proofs  shall  esto'  imm 

to  the  satisfaction  of  the  tdbimal  th«a  constituted,  the  said  tribui  gi?* 

him  a  oertificate,"  Ac.     And  on  page  530:—"  All  the  proceedings  which  it  [i.  €., 
this  section  of  the  Act]  institutes  are  but  so  much  of  orderly  judicial  Anthoritj  , 
interposed  between  'tne  slave  and  his  owner/"     This  was  referred  to  by  Mr. 
Rantoul  in  Sims'  caae,  7  Cuahing,  289.     Indeed,  Mr.  Crittenden*^  whole  ftrgunient, 
in  nialritaiDiag  that  the  clause  does  not  violate  the  constitutional  ^arant^e  iif  th« 
writ  of  habeas  corpus,  rests  on  the  assumption  that  tlie  person  claimed  ma  a  alart 
win  be  held  in  custody  to  await  the  decision  uf  a  judicial  tribunal  or  under  its  dp-  ' 
cree.     It  aeema  probable  that  the  objection  to  the  Act  as  contrary  to  the  conati'  ] 
tutional  liDiitatioD  of  fhe  judicial  power,  wag  never  raised  before  its  eiiactin«at„  ^ 
It  may  have  been  rhe  intention  of  Cougresefldimderingly)  to  vest  the  jiidirial  powCT. 
The  Lt*t,^islature  of  Virginia,  Feb,  7,  1849,  adopted  report  of  a  cominitttM*.  f^oT^dud-  ' 
ing: — ''This  commit  tee  would^thereforere  commend  that  an  eiin      ■      ' 
through  the  senators  and  reprciientnti  ve*;  of  this  State  in  the  C(' 
States,  to  procure  such  aniendraentg  to  the  law  of  I7i*3,  as  aliu..  .    w.m  i,  i^v. 
every  cotumiBsinner"  and  other  perjsonig  mentioned,  as  ijofttinast^rs  find  o 
tors,  *•  authority  now  granted  to  the  judge**  of  the  circuit  and  district  courtai 
United  States,  to  ^ive  to  the  clfliniant  of  a  fugitive  slave  the  certificate  aiitho,, 
by  said  Act,  and  to  make  the  dutiea  therein  pregcHbed,  Daandrttury  ;*'  mid  4tK,  * 
authorize  all  the  ot^icers  clothed  wilh  judicial  powera  under  such'law,"  4Jtvv 

'  Ante,  p.  53S,     Tht^  portion  relating  to  the  question  irider  coii3id<*ration  I*  aft^ 
follows :^ — "  The  next  quedtinn  U  whether  thici  Act  contravened  the  Ist  ^  '    " 

Sd  art,  of  the  ConBtitution.     Thia  article  relati'S  to  the  judiciai    pov 
Tuited  States,  and  vesta  it  in  "    *       •  .     *'The  argument,  aa  I  utiderbi,,..  ,  ,.    ,^^  i 
that  the  commidaioners  under  thie  Act  exercise  judicial  power;  that  thcT  ftr«  Qoi] 
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miseioners  does  or  does  not  involve  an  exercise  of  tlie  judicial 

power  of  tlie  United  States,  it  appears  tliat  the  negative  ig 
maintained  by  all  liere  quoted,  with  tJie  exception  of  the 
opinions  in  the  Wisconsin  and  Ohio  cases. 

The  opinions  supporting  this  negative  may  be  discrimin- 
ated as — 

Those  which  determine  the  question  by  reference  to  existing 
judicial  authority  in  earlier  cases  under  the  same  Act : 

Those  wliich  determine  it  by  independent  juristical  rea- 
soning. 

Tlie  first  of  these  classes  is  the  larger.  It  will  be  seen 
that  all  the  later  opinious  decide  tliis  question  on  the  autliur- 
ity  of  Sims'  case  and  the  opinions  anuouueed  during  tlie  first 
year  after  the  enactment  of  the  law,  authorities  which  consti- 
tute the  second  class.  The  judges  in  tlie  later  cases  seem  par- 
ticularly to  avoid  all  expression  of  an  independent  agreement 

ji>dges  during  goad  bebiiTior  and  with  stated  aolories,  and  bo  their  jnriadiction 
IB  unconfititntionul. 

*•  It  i»  impoBsible  to  come  to  a  safe  conclnBioti  upon  this  or  any  other  rale  of 
the  Constitution,  by  no  extitiiiuatioii  ^>f  it«  inere  word**, 

"  It  haa  rt^fereilce  to  a  grt'At  subject  in  tliu  minds  of  ite  friunerB,  and  unkga 
that  la  eoea,  the  terms  employed  will  not  W  iimlerritoiid  afl  intended.  No  one  who 
kec^ps  thia  lii  v\ew  can  ffuppoae  that  thi^  clause  of  the  Constitution  was  intended 
to  conliiit*  aU  judicial  inquiries,  of  whatever  nnturc,  to  judjtcee  di?Reribe«l  m  tliif? 
article.  If  H  were  ao,  no  maater-in-chancery  oonld  act  m  the  ftdtninistriitinn  nf 
tliat  ay  stem  of  equity  which  the  Constitution  itself  provides  for,  ood  ii»  which 
those  judicial  officers  had  for  oges  been  a  necefr*arj'  part.  Ko  coininifiaioner  of 
bnnkropt«  could  be  ftpjwjioted  under  any  ayatem  of  bankrupt  law  wbirh  Conpre&s, 
pur*iuriut  to  the  eipret^s  power  in  the  Constitatiou,  mlglit  enaet.  No  cfjnimij?!?ion^'r 
of  patent*  could  pnfie  on  the  claim  of  an  inventor,  or  the  eoiiHictin^  elairoa  of  dit* 
ferunt  inventora.  No  justice  of  the  peace  in  the  territory  which  the  Unitii'd  bttiteu 
migbt  acquire  for  ita  seat  of  poverDTiient,  could  disebrirjE^e  those  duties  «o  long- and 
Bii  usefull}"  known  to  the  people.  And  Couisrresa  could  not  delt'erate  to  any  com- 
missioner a  speciftl  and  limited  power  to  mnke  any  judicial  inquiry,  for  any  purpose, 
without  bringing:  them  within  the  requisition?  of  this  tirtieb.  It  may  be  added, 
that  the  practice  of  nil  department's  of  the  ijoTemnient,  since  its  existence,  has^ 
npon  thi'<  as^umiition,  been  a  continued  aeriee  of  violations  of  the  Constitution. 
Tills  is  hardly  admissible,  and  1  feel  obliged  to  look  for  some  other  intcrpretatir.D, 

'*  To  solve  this  qot^tion,  so  far  a^  it  affects  the  matter  now  before  me.  it  seems 
only  necossary  to  turn  to  the  next  purajErraph  in  the  Constitution,  which,  by  defin- 
ing the  fiubiects  of  the  judicial  power,  shows  what  is  the  meaning'  of  thtmv  same 
words  Id  the  preceding  sentence.  The  only  clause  which  can  be  supposed  to 
touch  these  proceeding's  is,  *  cases  arising  under  the  laws  of  the  Tnited  States ;'  and 
the  quc.«ti«n  is.  whether  this  summary  proceediuR  is,  within  the  meaning  of  tho 
Coustitution,  a  etut  ftrisinjgr  under  the  laws  of  the  United  Statee, 

"  'Vh\A  seems  to  nie  to  be  aimwered  b}'  what  baa  herctctfore  been  said  re^pect- 
infij  Ihi'  nntnre  of  this  prticecdinjLir.  One  definition  ^vcn  of  a  case  under  this 
clsiuse  is  '  a  suit,  in  law  or  equity,  instituted  according:  to  the  re^Iar  course  of 
judirlftl  ptoct*t*dinga*  (3  iftory*s  Comm.  507).  The  form  of  the  deiinilion  may  be 
varied^  btit  It  does  not  seem  to  me  that  a  auniraary  inquiry,  designed  to  oi>erBte  a* 
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with  those  opinions,  and  are  careful  to  indicate  that  they  fol- 
low them  only  on  the  maxim  Htare  d^dsie, 

Oq  the  first  of  these  two  classes  of  opinioBs,  no  comment 
is  necessary ;  such  opinions  depend  entirely  upou  the  value  of 
opinions  assigned  to  the  second  class. 

In  this  second  class  the  arguments  are  distinguishable  as  : 

1.  That  which  declares  the  power  to  be  exercised  by  the 
commissioners  to  be  the  same  which,  by  tlie  law  of  1793,  was 
to  be  exercised  hy  the  magistrates  of  counties,  cities,  and  towns 
corporate  ;  that  in  Prigg's  case  and  the  earlier  cases,  it  wae  de- 
cided that  this  power  might  be  exercised  hy  these  officers  ;  and 
that  hence,  on  the  authority  of  theso  cases,  it  muBt  be  held 
that  the  power  is  not  the  judicial  power  of  the  United  States. 

2.  That  which  assumes  a  parallelism  between  the  action  of 
Goremors  of  States,  in  delivering  up  fugitives  from  justice, 
and  the  action  of  commissioners  in  theso  cases  ;  thua  £uding 
an  argument  from  authority. 

A  coudition  for  executive  nctlon,  in  order  to  accomplish  ecnne  special  Aod  limtted 
ubjcct,  afld  not  to  try  and  fijially  detertaine  Ihw  right  between  pitrty  aod  |*rtT. 
e^n  be  coDsidernd  a  '  c«se*  for  the  judicial  power  of  the  United  States,  to  be  tntnl 
unly  by  such  a  judge  ud  the  Couslitiition  provides.  Many  initaoces  may  be  pat 
in  whicb  inqoinefi,  in  their  nutiire  judicifil.  nre  proper  preUmltiarics  to  toe  action 
of  t>ie  Giivernrnent,  where  the  Goveriiint lit  cunuot  properly  act  witboat  such  Id- 
quiries,  and  yet  they  are  manifeatly  not  case-B  to  whieh  the  judicial  j^owifr  nndtr 
the  Constitution  extends,  and  acfwdingly,  the  mode  of  inquiry  and  the  tjffici-rd  hy 
whom  it  fllifdl  be  made,  nre  within  tho  discretion  of  Conffre^a.  The  queetion.  who 
are  the  rightful  ctaimaxita  of  money  held  fcy  the  Gfivertiment  under  a  treaty,  and 
how  niacli  Lelong^ia  to  each,  U  one  inatauee.  The  Government  hao  the  power  to 
refuse  to  pay  any  part  to  any  one.  It  deaires  to  do  jiistiee^  and  for  its  qwu  infar- 
niatjon  ha^  these  inquiries  made,  as  a  condition  and  ^ide  to  iid  actioa.  Of  a  lil^« 
nature.  &o  far  as  the  power  of  Governnjent  is  o«3ncern©d,  seems  to  m»  are  th* 
inquiries  which  are  directed  hy  tlda  law.  The  Government  has  the  power  to 
refrain  from  acting  at  all.  It  thinks  proper  to  act  in  aid  of  the  master^  who.  by 
force  of  the  Coustitution,  may  eeiao  and  carry  away  tJie  slave  without  the  aid  of 
the  executive  power.  But  before  the  aid  of  the  ejtccutive  power  aKall  l»e  granted, 
Confess  directs  tliat  certJiin  inquiries  ehull  be  made,  and  that  tbe  executive 
power  fthalJ  be  ugtd  only  upon  the  finding,  by  the  appointed  officei^,  of  oertain 
laet£.  I  cannot  see  why  CongToaa  may  not  require  the  marahal  to  act  on  tb«ae 
cooditioos  if  he  [  ?  tf,  L©.,  Congre^^s]  sees  tit 

"  Let  me  not  be  understood  to  entertAin  the  opinion  that  by  chuf  fonn 

of  proceeding,  or  snbsitituting  a  eumniarv,  for  a  regular  judicial  y^  Con- 

gresg  cau  enlarge  it^  own  authority  or  aftect  the  rights  oi  the  eitizeiK  i  nc  iijqniry 
will  ariev  in  every  cai^e,  winch  I  have  iRretoforo  endeavore<l  to  consider  in  thil 
case,  whether  Congress  huH  tlie  right  to  adopt  aud  apply  such  n  proteedang  to  the 
particular  cla^ss  of  caaes,  and  order  the  executive  to  act'upon  the  result  of  euch  a 
proceeding. 

*'  Having  come  to  the  opinion  that  in  this  class  of  cases  Congrees  niay  do  *o,  I 
ibel  no  difficulty  in  saying  that  such  a  prm ceding  is  not  '  a  case,'  within  the  meas- 
ing  of  the  Constitution,  to  be  tried  only  by  jtidgea  holding  tlieir  offices  during 
good  behavior  ami  for  stated  ealaries/* 
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3.  That  based  on  the  doctrine  that  the  constitutional  pro- 
vision contemplates  snmmarj  proceedings,  and  that  each  pro- 
ceedings do  But  involve  judicial  action. 

4.  That  which,  on  elementary  principles,  declares  that  tlie 
power  exercised  is  not  in  its  quality  that  kind  of  power  desig- 
nated in  the  Constitution  as  tlie  judicial  power  of  the  United 
States, 

5.  That  which  anay  be  called  argumentum  ex  necessitate  or 
ah  incmivenienii, 

§  905.  1.  As  to  the  first  argument,  it  has  been  shown  that 
there  is  not  sufficient  reason  for  saying  that  the  Supreme 
Court  in  Prigg's  case,  or  any  State  courts  ever  intended  to 
justify  the  action  of  any  magistrates  of  counties,  cities,  or 
towns  corporate,  under  the  law  of  1Y93,  as  an  exercise  of  any 
power  whatever  derived  from  the  United  States. 

This  argument  is,  therefore j  defective, 

§  906.  2.  As  to  the  parallelism  in  the  delivery  of  fugitives 
from  justice.  Tlie  panillel  fails,  because  it  cannot  be  shown 
that  the  Governors  of  the  States,  in  making  the  required 
delivery,  have  exercised  power  derived  from  the  United  States, 
On  tlie  contrary,  the  authorities  and  reasoning  from  general 
principles  indicate  that  the  power  is  derived  from  the  State/ 
The  j>arallel  is,  thereforei  defective.  But  even  if  the  power  of 
the  Governors  were  derived  from  the  United  States,  the  paral- 
lel would  not  hold,  because,  uuder  the  wording  of  the  provi- 
sion respecting  fugitives  from  justice — ''shall  be  delivered  up, 
to  be  removed  to  tfm  State  hewing  jurisdiction  of  the  crime  ^ — 
and  the  presumption  existing  between  sovereign  states,  and 
particularly  between  the  States  under  the  Constitution,  the 
delivery  of  a  person  accused  of  crime  is  a  preliminary  proceed- 
ing in  reference  to  a  prospective  exercii^e  of  judicial  power/ 
This  difterence  betweeo  the  two  acta  of  delivery  will  be  again 
noticed  hereafter, 

§  907,  3.  As  to  the  argument  founded  on  the  proposition 
that  the  Constitution  authorizes  a  summary  proceeding,  and 
that  such  a  proeeeding  cannot  involve  judicial  action.    The 
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question  whether  the  claim  arising  underthe  Constitution  may 

be  determined  in  a  giimmary  procet'din^,— that  is,  a  proceeclinj 
without  the  formaliticB  of  a  trial  by  jury  according  to  tl 
course  of  the  common  law, — is  to  be  considered  in  the  nej 
chapter.  But,  admitting  that  sach  proceeding  is  not  coiitnir 
to  the  guarantees  of  the  Constitntion,  this  argument  attune 
that  tlie  quality  of  the  power  exercised  depends  upon  the  for 
of  the  act.  It  is  not  to  be  admitted  that  an  act  of  judg^tnent 
or  decision  which  is  exhaustive  and  complete,  to  apply  a  lai 
and  enforce  its  consequences  on  persons  and  things  in  and  foi* 
a  certiun  geographical  forum,  is  ministerial,  as  opposed  to  jodi^ 
cial,  if  only  performed  in  the  way  here  called  eummary,  Th€ 
distinction  between  a  ministerial  and  judicial  act,  is  in  the  na-| 
ture  of  the  power,  having  regard  to  the  elements  of  legal  juris 
diction  and  the  effect  produced  in  legal  relations  between  pri* 
vate  persons.'  The  distinction  between  summary  proceodinj 
and  those  not  so,  lies  in  the  forms  under  which  the  power  il 
exercised.  Decisions  which  are  most  clearly  of  the  jndiciall 
character  may  be  given  by  a  single  judge ;  and  an  act  of  judg- 
ment by  the  court  alone  is  not  Icbb  judicial  than  the  determin-i^ 
atiou  of  a  mixed  issue  by  a  jury  under  direction  of  a  court. 
many  countries  the  bnlk  of  legal  controversies  are  detennine 
by  a  judge  or  judges,  in  a  way  more  or  less  summary  as  comJ 
pared  with  our  practice.  It  would  be  absurd  to  say  tliat  iia 
such  cases  tliere  were  no  judicial  proceedings,  or  that  tliejudi^ 
cial  power  was  not  there  exercised.  A  colonial  statute 
Delaware,  of  1760,*  substitutes  ^'  a  short  and  summary  ran 
ner"  for  deciding  cases  of  disputed  freedom,  in  place  of  th€ 
cornmon-law  method,  Tlie  proceeding  prescribed  is  before  i 
court  '*  hearing  the  proofs  and  allegations  of  the  parties  in 
summary  way,"  By  a  law  of  that  Statt*  of  1S52,  these  suit 
are  to  be  tried  in  tho  Superior  Court  "*  in  a  summary  wav,*' 
from  which  an  appeal  lies  to  the  highest  court,  aa  on  any 
other  solemn  judgment.' 


'  Ante,  Vol.  L,  p.  fiOl 


*AnU,  Yol  L, 


*Antf,p.  81.     Hero  may  be  noticed  im  ftrgtiment  which  ban  1*^ 
9om^  defcriftea  of  the  law  of  ISOO,  from  the  eighth  article  of  the  t< 

tho  New  Engkntl  caloniiia  of  1643,  to  whieh  refi^retice  hn»  Alretv  ^ 

made,  'm  comtrmng  tho  provlaioa  for  the  delivery  of  fugiUTea  from  justice  iAvUt, 


AH0UM£NT  EXAMINED. 


68S 


§  908,  4*  As  to  tlie  argument,  that  tlie  action  of  tlic  judge 
or  com  mission er  is  an  exercise  of  power  not  in  its  nature  judi- 
eial,  it  is  to  be  noticed  that,  while  the  judicial  character  of  any 
act  of  judgment  is  determined  not  merely  by  its  eflfect  upon 
the  subject  matter — person  or  thing — but  by  its  conee<iucnce8 
in  respect  to  a  certain  fonim  or  geographical  district,  no  notice 
is  taken,  in  the  opinions  in  which  this  argument  occurs,  of  the 
State  in  which  it  is  performed,  as  being  the  jurisdiction  stand- 
ing in  this  relation  to  the  act  of  judgment  performed  by  the 
commissioners.  The  international  operation  of  this  act  of 
judgment  is  left  out  of  view;  or  it  ia  assumed  to  ho  an  act 
occurring  exclusively  under  the  internal  law  of  a  single 
forum  or  jurisdiction.  It  is  assumed  that,  under  the  Act  of 
Cougrofis,  if  not  under  the  Constitution  in  the  first  instance, 
such  a  connection  is  established  between  the  State  in  which 
the  fugitive  is  claimed  and  delivered  up  and  that  from  which 
he  escaped  or  is  supposed  to  have  escaped,  that  the  two  con- 
stitute, under  the  national  law,  one  forum,  pro  hac  vice,  and 
that  the  act  of  judgment  is  "  preliminary  "  or  ancillary  to  some 
other  act  of  judgment,  to  be  performed  in  the  same  forum, 
in  which  the  judicial  function  %vill  or  may  operate. 

There  are  probably  none  who  would  say  that  the  act  of  de- 
terminiiig  the  whole  question  whether  a  certain  persou,  being 
presumptively  of  free  status  in  one  State,  may  or  may  not  be 
taken  by  another  as  his  slave  and  carried  thence  into  bondage 
elsewhere,  is  not  a  complete  exercise  of  judicial  function.' 


p-  648.)  It  htks  bc<?n  argued  that  Congresa  may  entrust  the  decision  of  this  cluim 
to  n  commissioner,  utid  without  jiirj  triiil,  becaiiHe  by  t!uit  jntfr^culonial  article 
"the  iiiftjifjfltrate,  or  eome  of  tb em »  where,  for  the  present,  the  said  prifioner  or 
furtive  libideth/'  was  antborized  to  deliver  up  '*  Uie  fugitive  for  any  cniziinol 
cause."  Ante,  Vol  I.,  p,  26&,  n.  [c]  It  may  be  oapumed  that  the  (urnie  maj^s* 
trate  eoulfl,  in  like  maimer,  deliver  yp  &  runawav  Hervant,  thou^jb  tbis  i«  not  de- 
clared in  the  rlauties  relating  to  sueh  persons,  ib.  [1>.]  But  it  mnat  be  remem- 
bered that  this  compact  Wfta  an  agreement  between  partiea  who  In  tht.'  matter 
acted  an  sf^vereif^s ;  it  woj*  not  a  fegiislative  net  whoso  validity  could  have  been 
measured  by  some  constitution  controUirip  the  legialator,  ApiLn,  if  the  arpTiment 
be  of  any  force  to  the  objection  of  Dec^^suitv  of  jury  trial,  it  fails  on  the  fibjection 
of  anduti  eiiercis*  of  the  judicial  power,  for  at  that  time  in  New  England,  the 
term  "  magistrates  "  was  applied  to  the  highest  functionaries  of  the  local  govern- 
ment,  vested  with  ordinary  judicial  powers. 

'  The  direction  to  the  sheriff,  in  the  writ  il^  naiho  haf^cmlo  ti  da  tihertatf^  pro- 
banda, ran  tlius:  "  tunc  ponas  loquelam  illam  coram  jui^tieiiirijs  nostria  ad  primam 
aBbisam  cum  in  partibus  illia  venenut,  quia  hujuamotll  probatio  uon  pertinet  ad  ta 
capieaduni."    Fitzh.  Reg.  Br.  fob  1,  87,  j 

Jacobs'  Law  Diet.,  A  oL  II.,  p.  825,    Jmticet  of  a«  Ptaet,  IT,    *'  The  power 
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The  denial  of  the  judicial  character  of  the  proceediDg  ifl 
made  in  asserting  that  the  act  is  merely  an  identification  of  a 
certain  person  with  a  view  to  alterior  proceedings. 

Thns  the  act  of  judgment  of  the  judge,  magistrate^  or  com- 
missionery  under  the  laws  of  Congress,  is  assumed  to  be  com- 
parable to  the  ordinary  action  of  the  United  States  commis- 
sioners in  carrying  into  eflfect  tho^  laws  of  national  origin 
which  operate  in  the  United  States  as  one  fonim  or  Jorisdic- 
tion,  i.  c,  the  national  municipal  law,  or  to  tlie  ordinary  action 
of  inferior  magistrates  in  arresting  or  holding  to  bail  p^'sona 
in  one  subdivision  of  a  State  forum,  with  view  to  ulterior  jadi* 
cial  action  in  the  same  or  s^ome  other  subdivision  of  tlie  same 
forum.  This  idea  is  further  illustrated  by  the  asgnmption  of  a 
parallelism  between  the  delivery  of  a  fugitive  from  labor  mider 
these  statutes  and  the  extradition  of  a  fugitive  trom  juatice 
mider  the  law  of  1793. 

Tlie  inadmissibility  of  this  assumption  can  only  be  shown  by 
an  independent  exhibition  of  the  true  nature  of  this  act  of 
judgment  in  reference  to  the  various  elements  of  jurisdiction 
which  are  presented  in  such  a  case.  This  exhibition  will  occur 
in  the  attempt  herein  presently  to  be  made,  to  state  the  traa 
view  of  the  question^  as  justified  by  the  authorities  and  princi- 
ples already  set  forth. 

Or,  in  some  arguments,  the  commissioner  s  act  of  jadgmeol 
is  asserted  not  to  be  distinguishable  from  those  examinatioM 
of  facts  which  are  made  by  the  commissioners  and  o there,  ms 

of  JBsticefl  19  minitUTial  whea  they  are  commAnded  to  do  uiythiiig  by  a  enperiar 
withontj,  ikB  by  tbe'Coiirt  of  B.  R.,  Ae.  In  aU  otb^r  cues  they  act  me  judges: 
but  they  musi  proceed  According  to  their  coomiuaioQa.  ^a  Where  •  staictie  re- 
qairea  inv  act  to  he  done  by  two  JQstice&,  it  u  an  estabUshed  role,  tluu  If  thit  act 
be  of  a  judicial  nature,  or  is  the  resull  of  disereCioci,  Ute  two  jiurtaOM  oflMl  b« 
pree^^iit  U*  concur  and  join  in  it,  otherwise  it  will  be  Ti^d ;  *9  Ibrmecly,  in  oftei 
of  removal  and  filiation,  the  appointment  of  overs^rs,  and  now  in  the  nOowoM 
of  the  indentnre  of  a  pariah  apprentice ;  but  where  the  act  is  nierely  miauiaml, 
they  may  act  aeparately,  aa  in  the  allowance  of  a  poor-rate.  This  is  the  oady  aet 
of  two  jnsticea  which  haa  yet  been  constmed  to  h«  ministerial ;  and  tlie  pro^ 
priety  of  this  conjtrnetion  has  been  justly  condemned,    4  T.  R,  SS6.*^ 

Tne  act  of  admitting  to  natnralixation  ia  a  judicial  act.  Rttdue  r.  Pulaam*  IS 
Wendell*  &24.  Efeo  though  it  be  doabtfol  whether  the  admtjeion  t«  <^>DclniiT«  aa 
res  judicata  on  other  trlbiinalaL  Banka  w,  W^alker,  S  Barb.  Ck  It  iSS.  Slafei 
courts  may  natnrallae  in  Tirtqe  of  concurrent  judicial  power.  Hrrdettisldli,  J^ 
Export*  Knowlea,  in  the  AlU  California,  Aug.  15.  1S65. 

The  comn&sioner*s  act  of  judgment  can  Wdly  be  thouebt  \em  jndicial  in  its 
nature  than  an  admission  to  naturalization,  or  than  one  of  those  ncto  in  wbkh^ 
under  the  Engllih  statntea,  two  jujtic^  were  required  lo  join. 
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as  conimissioTiers  in  bankruptcy,  masters  in  clianccry,  in  de- 
clared subordination  to  some  court  and  its  ulterior  action.  In 
this  again  tbe  entirely  independent  effect  of  the  commission er^B 
decision,  in  respect  to  tlie  fonim  in  which  it  is  pronounced,  is 
Ignored,  or  an  imaginary  connection  is  set  up  between  its  ac- 
tion and  the  possible  ulterior  action  of  Bome  unknown  and 
indeterminable  court  in  some  other  forum. 

Or,  in  other  instances,  the  character  of  the  provision  and 
statute,  as  private  law,  and  of  the  action  of  the  commissioner,  as 
determining  the  existence  of  legal  rights  and  obligations  in  a 
relation  between  two  natural  persons,  is  ignored,  and  it  is 
assumed  that  the  national  Government,  as  a  party  concerned, 
grants,  gives,  or  recognizes  obligations  due  by  it  in  its  sphere 
of  public  action,  which  it  may  determine  in  any  way  it  may 
think  proper.  This  is  illustrated  in  comparing  tlie  determina- 
tion of  these  cases  to  tiie  determination  of  claims  for  new  pat- 
ents, and  of  claims  on  the  Government  imder  a  treaty/ 

Connected  with  this  last  argument  or  assumption,  is  the 
doctrine  that  the  judicial  power  can  be  exhibited  only  in  a  case 
arising,  &c.^  and  that  here  is  no  case  at  all.  But  the  only  ar- 
gument offered,  to  show  that  this  is  no  case,  is  that  the  proceed- 
ing is  necessarily  or  properly  a  summary  one,  on  some  one  of 
the  reasons  above  given.* 

§  909.  5.  As  to  the  fifth  argument,  which  is  an  admission 
that,  according  to  ordinary  criteria,  the  statute  does  not  accord 
with  the  Constitution,  but  that  it  must  be  presumed  that  the 
provision  was  intended  to  be  made  effectual  for  the  object  in- 
dicated ;  that  it  could  not  otherwise  have  been  made  effectual 
than  by  giving  this  power  to  the  commissioners.  This  argu- 
ment is  also  employed  in  reference  to  the  objection  that  the 
Act  of  CongresB  violates  the  guarantees  in  the  Constitution  for 


*  The  ftiilure  of  tbe  fllmilar  purnllel  in  tlie  case  of  fujptivea  from  ju 
an  pf  tinted  out.  atite,  ^  866.     If  the  argutneoi  there  given  applied  iii 


justice  h&A 
been  planted  out.  atite,  g  656.  If  the  argutneoi  there  given  appties  m  that  in* 
stanci'  it  must,  a  fortiori,  in  these  ca»es. 

*  For  illustriitmns  of  the  lirpmieiits  above  eiccjiteii  to,  see  the  tiitntiona  of 
opinions  of  Ju<l>^e  McLean,  Judge  Nelson,  Mr.  G.  T,  Curtis,  Mr.  Lnrin^^  and  Mr. 
B.  R,  Ciirtifi.  See,  particular! j,  the  ftdvi«ory  Opinion  given  by  Ike  liiet,  wliere  aD 
these  ideas  are  blended  together.  Mr,  CurtLs  wan  indeed  cnrcful  to  ftny  Oiat  he 
did  not  riieai\  that  the  form  of  tbe  proceedinjf  iktermlnes  the  nntiire  of  iUe  power. 
But  thiTC  is  a  circuity  in  tbe  reasonings  nuvertheless,  for  it  is  eaid — it  \^  &  eum- 
miirj  proceeding  because  it  is  not  a  cikse^  and  it  is  not  a  caee,  bi*caaflo  it  i^  a  sum- 
mary proceeding. 
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priTate  rights.    It  mil,  therefore,  be  considered  in  the  next 
chapter.* 

In  masting  that  in  the  present  appointments  of  judges  for  the 
Territories,  or  in  a  supposed  appointraent  of  ofScers  of  the  United 
States  resembling  justices  of  the  peace,  there  would  be  an 
equal  violation  of  the  Constitution,  if  it  has  been  violated  for 
the  action  of  commissioners  under  the  fagitive-slave  law, 
another  form  of  the  argument  of  a  constitutional  necessity  for 
passing  o^er  the  requirements  of  the  Constitution,  as  known 
by  ordinary  interpretation  and  construction,  presents  itsel£ 

But  it  is  evident  that  an  admitted  necessity  of  violating  a 
rule  in  one  instance,  is  no  argument  for  violating  the  same  mle 
in  another.  Each  such  case  of  necessity  must  stand  by  itself, 
on  its  own  necessity. 

It  is  going  very  far  for  an  argument,  to  assume  that  it 
must  in  some  cases  be  necessary  to  confer  the  judicial  powe? 
of  the  United  States  on  justices  of  the  peace^  under  some  law 
which  has  never  yet  been  passed.  And,  as  to  the  powers  eu^- 
cised  by  the  national  Government  in  the  Territori^  there  is 
much  room  to  question  whether  they  depend  npon  any  grants 
of  power  in  the  Constitution,  or  whether  they  are  not  remnved 
from  the  restrictions  imposed  on  the  functions  of  the  national 
Government  within  the  States^  by  the  clause  in  the  third  sec- 
tion of  the  fourth  Article,  giving  Congress  power  "  to  make 
all  needful  rules  and  regulations  respecting  the  territory,"  Ac/ 

§  910*  According  to  the  method  herein  pursued,  the  fol- 
lowing is  presented  as  the  proper  exposition  of  the  question. 

And  first,  as  to  the  real  weight  of  judicial  authority. 

a.  It  has  beeu  shown  that  the  mass  of  authority  later  than 
1850j  rests  on  the  previous  opinions  of  Chief  Justice  Shaw  aod 
the  dicta  of  Judge  Nelson,  with,  perhaps,  those  of  some  other 
judges  of  the  national  courts  in  charges  to  juries^  whiek 

'  In  coimection  with  this  argument  mi^bt  b«  noticed  what  may  be  deeigiUttid 
the  aYQumentum  a  nigriiia — that  the  persons  to  be  affected  by  this  law  u«  not  «f 
the  whit«  race*  But,  admitting  that  this  argiuDent  should  apply  to  detemdncdie 
extent  of  those  ^aranteea  of  private?  rights  which  are  to  be  conadered  in  the  Mil 
chiipter^  tlie  qnestion  here  La  of  a  prorisioa  of  puhlLc  law.  And,  &«  it  Goooenis  thfl 
wbte  p«ople  of  the  United  States  that  power  should  not  be  exercised  in  Tiolclloa 
<if  the  Constitution,  it  U  not  a  justiiicaUon  of  a  Tiolation  of  snch  %  provision  that 
It  is  experimentum  in  carport  vilL 

•  See  Whitoa,  Ch.  J.,  ants,  p.  671, 
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opinions  and  dicta  are  mainlj  an  assertion  that  all  question  on 
this  point  is  precluded  by  the  decieions  under  the  law  of  1793  ; 
while  Judge  Shaw  (who,  from  the  nature  of  the  case  in  which 
the  opinion  was  delivered,  is  unquestionably  the  highest  exist- 
ing judicial  authority  on  this  particular  question)  said  in  the 
same  judgnicnt : — ''  At  the  satuo  time  it  is  proper  to  state,  that 
if  this  argument,  drawn  from  the  Constitntion  of  the  United 
States,  were  now  first  applied  to  the  law  of  1793,  deriving  no 
sanction  from  contemporaneous  construction,  judicial  prece- 
dent, and  the  acquiescence  of  the  general  and  State  govern- 
ments, the  argument  from  the  limitation  of  judicial  power 
would  be  entitled  to  very  grave  consideration," 

Now,  if  this  argument  did  not,  fur  the  reasons  already 
stated,  apply  to  the  law  of  1793,  yet  it  onqucationably  does  to 
the  law  of  1850,  for  the  commissioners  can  derive  their  powers 
from  no  other  than  the  national  source ;  and  if  the  argument 
did  not  apply  to  the  law  of  1793,  the  cases  under  that  law  and 
the  acquiescence  of  the  general  and  State  Governments  in  that 
law,  are  no  authorities  for  deciding  the  qucBtion  when  it 
actually  arose  under  the  law  of  1S50,  Hence  it  follows  that 
Chief  Jostice  Shaw's  Opinion,  pronouncing  the  judgment  of 
the  Supremo  Court  of  Massachusetts  in  Sims'  case,  may  rea- 
sonably be  deemed  rather  an  authority  against  the  cotiBtita- 
tionality  of  the  action  of  the  United  States  commissioners. 

h.  Supposing  that  on  this  reasoning  the  weight  of  authority 
on  this  point,  though  popularly  received  as  overwhelming,  ia 
measurably  diminished,  it  may  he  permitted  to  refer  to  the 
opinions  expressed  by  the  State  judges  on  this  question  in  the 
Wisconsin  and  the  Ohio  cases.  For,  though  the  point  was  not 
involved  in  those  cases,  it  is  undeniable  that  no  judicial  reason- 
ing to  the  other  side  has  ever  been  since  produced.  Tiie  Su- 
preme Court  of  the  United  States,  in  Ahleman  v.  Booth,  may 
be  supposed  to  have  intended  to  pass  upon  the  constitution- 
ality  of  the  law  only  so  far  as  it  was  actually  requisite  fur  the 
decision  of  the  case  before  them ;  and  it  is  an  admitted  principle 
that  neither  that  court  nor  any  other,  under  our  system  of 
government,  has  power  to  decide  on  the  propriety  of  any  legis- 
lative enactment  generally,  that  is,  without  reference  to  its 
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effect  on  actual  parties  in  some  case  before  the  court,  Ttie 
juristical  dissertatioTiB  of  tbe  members  of  that  high  tribtmilJ 
on  points  not  actually  before  them,  command  the  profoundefl] 
respect  of  the  profession  and  the  public ;  and  on  points  of  pt»l  | 
poHtical  importance,  as  shown  in  notable  instances,  thej  haTej 
been  urged  as  controlling  authority.  But  it  has  not  beea  cu6-| 
toraary  for  other  courts  to  admit  a  general  assertion  of  tbe] 
constitutionality  of  an  Act  as  conclusive  on  all  possible  pointii 
in  whicli  the  validity  of  the  law  may  be  questioned,  when  thejl 
have  not  been  in  issue  before  the  court  in  a  case. 

c.  If  the  view  of  the  bearing  of  the  opinions  delivered  m 
Prigg's  case,  wliich  was  presented  in  another  chapter,  is  corrtttJ 
the  majority  of  the  court  justified  the  action  of  State 
trates  only  so  far  as  it  was  an  exercise  of  the  concurrent  J^ 
cud  power  of  the  State. 

Now,  we  have  the  authority  of  Judge  Shaw  in  Siujs^i 
and  of  the  many  judges  who  have  followed  his  decido 
that  the  action  of  the  cc»mndssionei*6  involves  an  exercifie 
power  not  distingiiisliable  in  quality  from  that  which,  unde 
the  law  of  1793,  was  exercised  by  the  judges  of  United  SUU 
courts  and  the  State  magistrates  whose  action  was  approvtwl  i 
Prigg's  case  and  the  earlier  cases  in  the  State  courts.  Admit- 
ting this,  it  follows  tliat  Prigg's  case  is  authority  for  gajin 
that,  in  performing  tlie  action  required  of  them,  the  comn 
sioners  will  exercise  the  judicial  power  of  the  United  States. 

el  If  there  is  any  parallel  between  the  delivery  of  a  fugi- 
tive slave  under  this  provision  and  the  extradition  of  crinuaab 
under  the  other,  there  is  some  autliority  fur  holding  that  it  iodi- 
cates  the  judicial  character  of  the  commissioner's  act  of  jid 
ment*     We  have  the  opinion  of  Kent  that  the  act  of  jud^ 
now  performed  by  the  Governors  of  the  States,  sbouldi  if  pe^j 
formed  by  any  one  in  virtue  of  power  derived  from  the  Umtedf 
States,  be  performed  as  a  part  of  the  judicial  function,' 

§  91 L  Secondly ;  it  is  to  be  inquired,  independently  cf  m ' 
judicial  authority  on  this  point,  what  may  be  known  of  lie 
power  exercised  by  the  commissioners  ? 


>^fif«,  §§8fil^5S. 


*  AnU,  %  B47,  Uii  tato. 
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a.  And,  first :  liow  far  may  the  nature  of  this  power  be 
known  from  the  haiiB  assumed  for  the  legislation  of  Congress? 

It  was  concluded,  in  the  twentj^-eeventh  chapter,  that  that 
legislation  can  only  be  justified  as  it  may  carry  into  effect  a 
power  belonging  to  the  judicial  department  of  the  Government, 
a  part  of  the  judicial  power  of  the  United  States  in  a  case  arising 
under  the  Constitution  by  giving  the  provision  the  fourth  con- 
struction. 

Moreover,  if  the  theory  adopted  by  Judge  Story  in  Prigg's 
case  is  to  be  adopted,  the  legislation  of  Congress  is  equally  to 
be  justified  as  carrying  into  eiiect  a  power  belongi ug  to  the 
judicial  department  of  the  Government,  a  part  of  the  judicial 
power  of  tho  United  States  in  a  case  arising  under  the  Coosti- 
tution  by  giving  to  the  provision  the  third  constrnqtion. 

But  if,  under  either  theory,  the  commissioner's  act  of  judg- 
ment is  adequate  to  the  whole  object  of  the  provision,  it  dis- 
poses of  all  that  was  involved  in  the  supposed  "case  arising 
under  the  Constitution  ;•'  and  the  conclusion  is  inevitable  that 
in  his  action  lie  has  dispensed  that  power  whichj  in  the  argu- 
ment,  was  before  supposed  to  be  tlic  judicial  power  of  the 
United  States. 

Kow,  under  either  theory,  the  object  of  the  provision  is  to 
cause  the  fugitive  from  labor  to  be  delivered  up  to  the  custody 
of  the  person  to  whom  his  service  is  due  by  the  law  of  the 
State  from  wliich  he  escaped. 

It  may  be  that  this  object  could  be  answered  by  delivering 
np  tliu  fugitive  in  some  State  other  than  that  in  which  he  may 
have  been  found. 

But  it  cannot  be  douljted  that  tiic  action  of  judges  and ''  State 
magistrates,"  under  the  law  of  1793,  was  always  taken  to  result 
in  the  accomplishment  of  the  object  of  the  provision  whenever 
the  certificate  was  grautud  which  allowed  his  being  removed. 
Judge  Tilghman  said,  in  Wright  ik  Deacon,  6  S.  &  R.,  p.  64, 
**  that  the  effect  of  the  action  of  the  judge  or  magistrate  was  to 
place  the  slave  just  in  the  sitimtion  he  stood  before  he  fled." 
The  provision  itself  could  not  have  required  more  than  this. 
It  has  repeatedly  becu  said,  in  justifying  the  action  of  the  com- 
missioners under  the  law  of  1850,  that  their  action  is  in  no 

VOL.  n. — 44 


690 


POWEE  OF  THE   V.  B,  OOMMISStOKEBS, 


respect  distinguisliablc  from  that  of  the  judges,  &c.,  acting 
nnder  the  law  of  1793*  It  is  matter  of  authority,  therefore, 
thatj  if  these  are  **  cases  arising  under"  the  constitational  pro- 
vision, and  BO  within  the  judicial  power  of  the  United  States, 
they  have  been  completely  met  by  the  action  of  commiseioneTS 
under  the  law  of  1850;  that  the  reciprocal  rights  and  duties 
which  were  to  be  maintained  and  enforced  in  the  ^' cases  aris- 
ing under"  this  proviBion  have  been  maintained  and  enforced 
by  the  commissioners ;  so  that  they  must  be  held^  in  the  end, 
to  have  accomplished  that  object  which,  in  the  outset,  was 
supposed  to  have  been  delegated  by  the  Constitution  to  the 
judicial  power. 

If  it  ifl  said  that  there  is  no  sufficient  authority  for  the  fourth 
construction,  and  that  Judge  Story's  express  reeognition  of  a 
case  within  the  judicial  power  was  a  casual  inadvertency,  irrec- 
oncilable with  the  residue  of  his  Opinion,  or  with  the  Opin- 
ions of  his  associates  ;  and  that,  under  the  third  constmction, 
adopted  by  him,  the  Government  is  one  of  the  two  parties  on 
%vhom  the  provision  acts  as  a  rule  (the  claimant  being  the 
other) ;  thit  the  Congress  has  appointed  the  commissioner  to 
be  the  agent  of  the  Government  for  settling  this  claim  made 
upon  it,  without  any  reference  to  judicial  action,  as  a  party 
may  always  settle  his  controversies  out  of  court  in  any  way  he 
thinks  iit,^ — it  is  tlien  to  be  inquired  whether,  under  the  law 
passed  by  Congress,  a  case  does  not  arise  within  the  judicial 
power  of  the  United  States* 

So,  if  the  only  other  theory  for  the  legislative  power  of 
Congress  be  adopted^ — that  founded  on  tlie  second  construction 
— according  to  which  Congress  legislates  to  enforce  a  duty  of 
the  State  correlative  to  the  claimant's  right,  the  question  occurs, 
whether  a  case  within  the  judicial  power  of  the  United  States 
has  not  arisen  under  a  law  of  the  United  States,  or  "  under  the 
Constitution  and  laws  of  the  United  States.^' 

If,  under  either  of  tliese  two  constructions,  the  second  or 
the  third,  the  claimant's  right  is  imperiect,  and  requires  some 
legislation,  either  of  tlie  national  Government.or  of  the  States, 
to  make  it  a  legal  right,'  yet  it  seems  the  legislation  of  Con- 

^Ante,  §  149,  in  Story's  Opinion,  from  16  Peters,  614,  dig. 
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gress  produces  an  effect  precisely  like  that  attributed  to  tlie 
provision  itself  under  tbe  fourth  constrnction.  A  legal  relation 
ie  established  between  the  claimant  and  the  fugitive  in  the 
State  into  which  the  latter  may  ha%*e  escaped.  Neither  is  the 
Government  thereafter  recognized  as  a  party  (according  to  the 
third  construction),  nor  is  the  State  in  which  the  fugitive  is 
found  so  recognized  (according  to  the  second  construction), 
but  the  law  of  Congress  acts  lite  private  international  law, 
operating  in  the  State  in  which  the  fugitive  is  found.  The 
eifect  pruduced  is  the  same  as  if  the  private  law  of  the  State 
which  is  tlie  foruin  of  jurisdiction  recognized  tlie  master's 
right  to  carry  away  with  him  his  escaped  slave,  on  establish- 
ing a  claim  for  his  person  hefurc  thu  local  public  authority; 
and  that  this  would  be  a  case  within  the  judicial  power  is 
indisputable. 

Ifj  while  admitting  that  a  case  thus  arises,  either  under  the 
provision  itself,  as  the  foundation  of  the  legislation,  or  under 
the  Act  of  Congress,  it  be  said  that  the  commissioner  does  not 
judicially  dispose  of  such  case,  but  makes  only  such  a  prelim- 
inary disposal  of  it  as  must  occur  in  view  of  possible  -judicial 
action  thereafter,  this  allegation  is  equivalent  to  that  made  in 
that  argument  in  favor  of  the  constitutionality  of  the  action 
of  the  commissioners,  which  had  herein  been  classed  as  the 
fourth  argument/ 

§  1)12.  This  argument  is  now  to  be  more  fully  considered 
under  the  question — 

h.  What  is  the  character  of  the  act  of  judgment,  reasoning 
from  elementary  principles  ? 

It  will  here  be  assumed  that  every  act  of  judgment  is  judi- 
cial which  is  final  in  reference  to  some  paiiiicular  forum  in 
which  the  rights  and  obligations  affirmed  or  denied  1*y  that 
act  of  judgment  arc  to  be  exercised.'  The  action  of  the  com- 
missioner determines  the  rights  and  obligations  of  the  claim- 
ant and  the  alleged  slave  in  and  for  the  jurisdiction  of  tlie  State 
in  which  the  latter  is  found,  and  in  and  for  that  alone,  without 
reference  to  any  other  State, 


'^n(0,  p.  ass. 


■^«f<,  §404. 
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It  IB  true  that  the  ceirtificate,  according  to  sec.  6  of  tlieAcU 
is  to  be  given  ''  with  authority  to  such  claimant,  or  his  or  her 
agent  or  attorncyj  to  use  euch  reasonable  force  or  restraint 
as  may  be  necessary,  under  the  ciream&tances  of  the  cue,  to 
take  and  remove  such  fugitive  person  back  to  the  Static  or 
Territory  whence  he  or  she  may  have  escaped  as  atbrefiaid*^ 
It  may,  however,  be  questioned,  whether  this  clause  ia  tlie 
statute  has  any  other  effect  than  to  be  a  eecurity  to  the  claims 
aut  in  case  he  shoiihl  be  obliged,  in  returning  to  liii 
place  of  domicil,  or  slioukl  choose,  in  so  returning,  to  pan 
through  States  wherein  slavery  ia  not  recognized  ;  and  whether 
it  dimiiiislies  in  the  slightest  degree  his  power  to  place  the  per- 
son of  the  alleged  fugitive  in  any  place  whatsoever  where 
local  law  will  sanction  bis  introduction.  It  may  even  be 
q^ncBtioned  whether  Congress  has  the  power  to  make  it  ohligi- 
tory  on  the  claimant  to  carry  the  supposed  slave  back  to  the 
place  of  domicil. 

This  will  depend  on  the  couBtruction  to  be  given  to  the  pro- 
vision.  If,  by  tlve  true  construction,  no  legal  right  exisU  ia 
the  claimant,  under  the  provision  itself,  independently  ofl^gb- 
lation  (as  supposed  in  the  second  and  third  construetionB),  tbeu 
indeed  it  may  be  tJiat  Congress,  if  it  has  the  power  to  gift 
existence  to  the  right,  may  modify  it,  to  a  certain  extent  it 
least*  But  if  the  claimant's  legal  right  exists  under  the pro- 
yision  itself  (according  to  the  fourth  construction),  it  is  a  right 
to  have  his  slave  delivered  up  to  him  on  claim;  and  in  this 
respect  it  is  distinguished  from  the  right  given  in  respect  tat 
fugitive  from  justice,  who,  by  the  words  of  tiie  Constitution,  if 
to  be  *' delivered  up,  to  lie  removed  to  the  State  having  juriHiicv 
tion  of  the  crime."  The  Constitution,  ib  the  case  of  fiigitiTei 
from  labor,  does  not  speak  of  any  such  transfer  from  jori^ic- 
tion  to  jurisdiction.  It  uiay  be  that,  if  this  delivery  can  be 
made  by  the  national  Government,  it  might  be  anade  in  wy 
other  part  of  the  United  States,  as  well  as  in  the  State  k 
which  the  fugitive  is  found*  But  it  would  appear  that,  after 
the  claim  liad  been  finally  determined,  Congress  would  have  do 
power  to  limit  the  claimant's  ri^ht  by  requiring  him  to  retura 
the  fugitive  to  the  State  frum  which  he  escaped. 
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The  Acts  of  CongreBS  follow  the  provisions  on  wliich  they 
are  fonndech  Tlic  rendition  of  the  fugitive  from  justice  to 
the  State  %vherc  he  is  to  he  tried,  is  spoken  of  in  the  Act  of 
1793.  But  neither  in  that  Aet  nor  in  that  of  1850  is  the  master 
required  to  carry  back  the  person  lie  may  hold  as  his  escaped 
bondman*  It  may  be  supposed  that  the  power  to  detain  the 
latter  will  continue  for  such  time  as  niay  suffice  for  convenient 
removal.  But,  if  the  master  remains  vohiutarily  with  his  re- 
captured slave  beyond  that  time,  the  constitutional  guarantee 
must  cease  to  operate,  and  the  slave  may  become  free  l>y  the 
law  of  the  fonim*  The  claim  might  he  made  and  the  de- 
livery effected^  under  this  pritvision^  when  the  fugitive  liad 
been  found  in  a  State  permitting  slavery  \  and  then  t!ie  posses- 
eiou  of  the  master  would  continue,  by  the  local  law  of  that 
State>  so  long  as  he  should  c?JOose  to  remain  in  it.  Or,  what- 
ever might  be  the  local  law  of  the  State  in  which  the  delivery 
takes  place,  the  master  could  remove  the  supposed  fugitive  to 
any  other  State,  or  any  other  country,  and  retain  him  in  slavery 
therein,  if  the  local  law  should  permit  it.  The  delivery  to  the 
claimant,  under  the  provision  an<l  Acts  of  Congress,  is  in  all 
respects  like  a  delivery  upon  claim  made  under  the  local  law 
of  a  jurisdiction  wherein  slavery  is  lawful,  in  a  case  in  which 
the  master's  right  is  denied  by  some  third  party,  or  in  one 
in  which  the  supposed  slave  should  himself  deny  the  right. 
While  the  claimant  is  initinere  with  the  supposed  slave  to  the 
State  from  which  he  came,  his  custody  continues  under  the 
Constitution  and  is  protected  by  the  statute.  But  he  is  not 
hound  to  proceed  thither,  and  this  protection  may  not  be  suffi- 
cient to  induce  him  to  do  so.  If  the  fugitive  is  carried  to 
some  slaveholding  jurisdiction,  his  status  will  be  determined 
by  the  local  law  thereof;  this  provision  of  the  Constitution 
will  have  no  effect  upon  it. 

g  913.  It  is  certain  that  if  any  State  magistrate,  under  the 
law  of  1793,  acted  in  virtue  of  the  judicial  power  of  his  own 
State,  a  certificate  given  by  him  had  no  power  beyond  the 
limits  of  that  State,  and  could  not  compel  the  claimant  to  re- 
turn the  slave  to  the  State  from  which  he  was  supposed  to 
have  escaped ;   his  act  of  judgment  operated  in  and  for  the 
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State  alone,  and  it  lias  always  been  held  that  the  act  of  i 

judge  or  comniipsioncr  under  the  law  of  1850  is  not 
gin sh able  in  its  operation  frotii  the  act  of  a  judge  or 
magistrate  under  the  former  Act,' 

There  are  no  means  provided  for  Bceuring  this  actual  ren» 
dition  from  jurisdiction  to  jurisdiction  independently  of  tho 
will  of  the  claimant ;'  there  is  no  penalty  for  the  party  holding 
the  certificate  for  failing  to  carry  it  out — no  officer  appointed 
to  ascertain  whether  it  has  or  has  not  been  carried  out.  The 
party  holding  the  certificate  being  a  private  individual,  thonj 
ia  no  8uch  presumption  of  public  law  (comity,  as  it  may  be 
called),  which  may  authorize  the  legal  presumption  that  the 
fugitive  slave,  like  the  fugitive  from  justiccj  will  be  trantifcrred 
to  the  State  by  whose  laws  he  is  supposed  to  have  been  litld 
to  service.* 

There  is  no  case  in  which  a  certificate  has  been  granted  in 
which  it  is  now  possible  to. show,  by  public  record,  that  the 
fugitive  was  actnally  taken  back  to  his  supposed  domicil;  and 
the  effect  of  such  a  certificate  as  a  limitation  of  the  masteri 
right  over  the  person  and  services  of  the  slave,  while  in  tran- 
situ, has  never  been  made  a  siibjeet  of  judicial  inquirr  in 
States  through  which  he  has  been  carried  after  the  certificate 
has  been  given.  It  Would  appear  that  the  master's  right  under 
the  Constitution,  after  the  claim  has  been  established,  is  to  sell 
and  dispose  of  the  slave  and  of  his  sendees,  and  to  transfer  him 
to  any  jurisdiction  where  slavery  is  allowed,  and  that  no  Urn* 

^  See  ia  connection  with  this  Oie  artronient  in  g  6SS.  If  the  eommiMiODcr^ 
certificate  requires  the  rendition  <»f  the?  supposed  ^lave  to  the  8t«te  frrmi  wlikh  W 
18  Bftid  to  have  e^cniwd,  lie  tmirtt  bi*  tinder  the  control  of  national  pub!k  mrthoritj 
until  he  H  bo  cnrrii^d  bnck.  Thit  tlion  the  same  must  hove  been  the  e**«  VKlfr  I 
State  niu£^3tr«te*«  or  a  jndge's  refti!hat*i  noder  tliu  Uwr  of  1798,  and  fd  k 
*  Worthington  v,  Pri>ston,  4  Wa»h.  C.  C.  4«il,  wheru  iha  keeper  of  t'-  ...^^i*.  Md 
the  slave  in  custody  afttr  he  hitd  btfn  dtUvnrd  to  the  Hahvtiftf  tk, 

it  was  held  that  the  keViper  wna  mt're!y  acting  tis  tlie  private  ngv?  f  ■•ur, 

not  as  the  inatmment  of  pnhlic  autliority. 

'  It  18  only  whim  the  pnrtv  drdnmnl  nmkes  affidavit  that  he  apprehoncb  i  l«n»> 
that,  by  tho'iJth  section  of  the  irt,  the  officer  t»f  the  United  dtat^s  who  liif  Ik 
furtive  in  bis  chftr»;:e  is  biiund  *'  to  remove  I  dm  to  the  State  from  irbenoe  UIH 
and  there  to  di^Hver  him  to  mk\  claimant,  his  ft^»nt  or  attoniey.** 

Here  appears  the  utter  fallacy i«f  Hie  assertion,  which  has  sometime*  bem  irn^k 
that  the  provision  and  leg-islation  of  Con«[;:rc83  in  based  upon  ftecorlnij  to  the  ^«v^ 
hGlding  States,  as  States,  a  property,  or  what  Judge  Baldwin  cnlled  "poUtital 
property."    See  atite,  p.  445,  nota 
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itation  of  this  right  has  been  attempted  in  tbe  legislation  of 
Congress/ 

§  [*14.  Bat  even  if  there  were  any  force  in  the  certificate 
given  by  the  coniniissioner  to  oblige  tlic  rendition  of  the  sup- 
posed fugitive  to  the  State  from  which  he  was  said  to  have  es- 
caped, or  if  the  legal  force  of  the  certificate  was  correctly 
described  by  Judge  Sprague, — ''  It  is  merely  an  authority  to 
carry  the  person  named  from  one  State  to  another — ^th&t  is  its 
witole  legal  effect,?' "--it  ib  nevertheless  evideut  that  the  com- 
missioner's act  of  jndgment  is  a  finality  as  regards  tlie  furum 
in  which  it  is  pronounced.  Whatever  may  afterwainls  he  judi- 
cially doncj  as  between  the  claimant  and  the  supposed  fugitive 
in  the  forum  to  which  tlie  latter  is  taken  will  be  an  independent 
and  original  proceeding,  having  no  connection,  as  an  act  of  re- 
medial jurisprudence,  with  the  comraissioner's  act  of  judgment- 
As  Judge  Sprague  says,  very  simply,  "  Wliat  may  be  legally 
done  witli  that  person  in  the  State  to  which  he  is  carried,  de- 
peuds  on  the  laws  of  that  State/'  It  is  jirccisely  this  final  trans- 
fer of  tlie  person,  from  one  jurisdiction  wbich  determined  his 
individual  rights  in  one  way,  to  another  wbicb  may  determine 
them  in  the  same  or  in  some  other  way,  which  makes  the  pro- 
ceeding a  judicial  one  according  to  Judge  Spragne's  definition 
of  a  proceeding  which  is  a  judicial  one  '*  under  our  jurispru- 
dence." There  is  no  connection  established  in  these  instances 
between  the  action  of  the  commissioner  in  the  State  from  which 
the  fugitive  is  removed  and  tlie  administration  of  justice  in  that 
to  which  he  is  taken.    The  fact  that  the  removal  takes  place 


^  In  Sim»'  cmse,  Mf,  Coinmiaaioner  Curtis  seems  to  have  adaiitted  that  under 
tht  prouUifm  of  thf.  ConUkfUion  a  case  ariseB  witluu  the  judit-iul  power,  Mr.  Rftn- 
touU  t'oiinsel  for  Suns,  argued  that  the  commissioner  id  hif  thf  statuU  n  quired 
to  carry  iuti>  effect  tho  w!iok'  purpoat?  of  the  provision  as  the  rule  deterujining  th« 
ri^ht  0f  the  ma^^ter  and  the  comdative  wbliiirfttions  of  the  slave  and  of  thirtl  par- 
tiea;  and  that  therefore  the  **caise"  would  be  determined  bj  llie  eortimissi oner's 
act.  Mr.  RfttiUml  took  that  view  of  the  efff^ct  of  the  Btatuto  which  in  here  given 
in  the  text^  mjiint^iininj?  that  the  inasttr's  right  or  power  became  absolute  on  get- 
tin&r  the  certificate ;  that  he  niighl:  carry  the  supposed  fujBfitive  to  ony  other  State, 
or  to  any  foreign  juri»di*.'tion  ;  that  the  eornmiss^i oner's  decision  was  eqiiivak'iit  to 
Ihiit  of  a  judge  deciding,  in  and  for  a  State,  the  issoe  of  lihcr  or  non  iifnif  uuder 
the  Iciral  law.  (See  Mr  Eniit4>urB  7tii  poiut,  IV.  Moi».  L.  li.  5.  and  tlie  claimaiil'g 
Sd  point,  ib.  6.)  Mr,  Curtis  held  hiH  action  to  be  preliminary  merely  (see  the 
Opinioo,  anUj  p*  676,  note.! 

*  8ee  also  pout,  ^  9!>S,  Thtimpson,  J,,  in  Martin's  cas€,  g  928,  McLeim^  J.,  in  Mc- 
QDerr/s  caae,  and  g  933,  the  OpMon  of  E.  R,  CmiLe,  Esq. 
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under  a  rule  winch  rests  ou  the  national  authority  may  ib 
the  idea  that  a  Uiw  has  been  carried  into  eftect  which  o|>0 
in  the  United  Statei?  as  one  jariBdiction,  in  view  of  which 
States  are  like  counties  or  local  districts  under  one  mntiidpd 
(internal)  law.  In  tiie  case  of  fugitives  from  justice  thi*  majr 
he  tlie  case,  under  the  language  of  the  provieion  and  public 
coniity,  even  if  no  parallel  can  be  found  in  tlie  eitrnditionof 
foreigit  criminals.  Bnt  in  the  case  of  persons  claime^l  a^  owing 
service  or  labor,  there  is  no  such  amalgamation  of  the  two 
States.  There  was  in  the  jurispradence  of  England  a  judf 
ment  of  outlawry.  In  Uie  instances  here  contemplated,  tb« 
person  earrietl  away  under  a  cerlificatc  is  outlawed  in  regpetl 
to  the  State  in  wliieh  he  is  found ;  he  is  as  conclusively  rt>- 
moved  from  the  judicial  power  and  protection  of  that  State  u 
though  he  had  been  annihilated.  To  say  that,  in  another  State 
to  which  he  may  bo  and  probably  will  he  taken,  ulterior  acU 
of  jmlginent  may  take  place  which  will  be  ju<lieiaUf  per- 
formed, is  nothing  to  the  purpose  in  the  argument. 

g  1>15.  It*is  sometimes  said  that  the  action  of  the  commit 
sioner  is  not  judicial,  because  the  certificate  could  not  be  let 
up  in  BTipport  of  a  plea  of  irs  judicata  in  a  suit  for  freedom 
hrought  in  the  State  to  whieli  the  person  removed  as  afogi- 
tive  from  labor  may  be  taken.  Dut,  in  point  of  faet^  tt  isio 
pleaded  in  the  forum  in  and  tor  wldch  it  is  rendered,  tl»it  i*, 
the  State  in  which  the  fugitive  is  claimed.  In  that  forum  iti& 
made  conclusive  against  every  other  manifestation  of  judicial 
power,  State  or  national.* 

g  916,  If  Congress  had  provided  a  proceeding  under  which 
the  slave  would  continue  in  the  custody  of  the  national  public 
authority  in  ttariSitu^  before  tlm  claim  should  be  finally  dete^ 
mined  uuder  that  authority,  the  action  of  a  commissioMer  vlio 
should  grant  a  warrant  or  a  certificate  for  removal  in  view 
of  a  hearing  of  the  claim  before  a  tribunal  acting  under  that 
HUtliority  in  tlie  State  from  which  the  person  claimed  isalle^d 
to  have  eseaiictl,  and  by  whose  laws  he  h  supposed  to  he  Iield 
to  Bervice,  would  have  an  entirely  different  cliaracter.  Tli« 
commissioner'B  action  would  then  be  that  which,  in  opinioci 


'  Cumpare  Judge  CoDvktiiig*»  asdertlun  that  it  is  like  a  judgment  AiiU,  p.  W. 
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already  cited,  it  has  been  afltened  to  be  under  the  Act  of  1850. 
Or  even  if  it  were  provided  that  the  master's  custody  should 
not  be  complete  until,  in  the  State  from  which  the  alleged 
slave  is  supposed  to  have  escaped,  some  judgment  had  been 
passed  by  the  local  authorities,  it  might,  by  some  stretch  of 
the  vaguest  doctrine  of  comity  between  the  States,  or  comity 
between  the  State  Government  and  the  national  Government, 
be  pretended  that  the  act  of  transfer  from  jurisdiction  to  juris- 
diction is  ministerial  only.  There  would  then  be  a  real  par- 
allelism between  the  removal  under  the  commissioners'  action 
and  an  extradition  in  the  case  of  a  fugitive  from  justice. 

§  917.  The  conclusion  resulting  from  the  foregoing  consid- 
erations is,  that  the  action  of  the  commissioners  in  granting  a 
certificate,  as  contemplated  by  the  Act  of  1850,  does  involve 
an  exercise  of  the  judicial  power  of  the  United  States.  This 
conclusion  is  entirely  distinct  from  any  answer  to  the  question, 
whether  the  guarantee  of  jury-trial  is  violated  by  the  pro- 
ceedings under  these  Acts  of  Congress.  But  the  arguments  to 
be  considered  in  the  determination  of  that  question  may  have 
a  bearing  more  or  less  confirmatory  of  this  conclusion.  That 
question  is  to  be  considered  in  the  following  chapter. 


CHAPTER  XXX. 


DOMESTIC   INTERNATIONAL   LAW   OF  THE  CXITED  STATES^ 

JECT    C<:»NTINT:ED.       of    the    legislation   of   C02fGBSS8    VS 
BPECT  TO  FUGmVEB  FBOM  LABOE,     THE  SUBJECT  OOST1XUES3. 
THE  VALIDmr  OF  THAT  LEGISLATION  IK  VIEW  OF  A  OVAMAXTSEf 
IN  THE  CONSTrrmON,  OF  TRIAL  BT  JUBY,  AKD   OF 
VISIONS   OPEEATING   AS   A   BILL  OF  EIGHTa. 


§  918.  The  qiiestioiiB  which  next  present  themselTee.  in 
considering  the  means  provided  by  Congrefta  for  caVrying  into 
effect  the  provisions  of  the  Constitution  for  the  delivery  of  ] 
fugitives  from  labor,  as  stated  in  a  former  chapter,*  relate  to-*- ; 

2.  The  remedial  process  by  which  the  demand  or  claim  is  to  i 
be  preseiitod,  the  proofs  on  wliich  its  legality  is  to  be  decidedg  j 
and  the  method  in  wliich  the  delivery  to  the  demandant  orj 
claimant  is  to  be  carried  into  effect. 

Tlic  question  which  will  first  be  considered  i8»  whether  the  | 
Acts  of  Coegresfi  of  1793  and  1850,  or  either  of  them^  by  pn>  I 
viding  for  the  removal  of  the  persons  claimeil  without  submit- 
ting the  facte  at  issue  to  the  decision  of  a  jury,  is  in  violatioit 
of  any  guarantee  in  the  Constitution  operating  as  a  Bill  of 
liights. 

In  the  public  and  private  discussions  which  have  arisen  iaj 
respect  to  the  execntion  of  the  constitutional  provision^  it  haft] 
been  ur^ed  that  such  trial  is  required  by  the  declaration,  in  the' 
fifth  article  of  Amendments,  that  "no  person  shall  be  deprived 
of  life,  liberty,  or  property j  without  due  process  of  law,"  and 
that  in  the  seventh  article,  that,  "in  suits  at  common  law,  I 
where  the  value  in  controversy  shall  exceed  twenty  dollarfli 
the  right  of  trial  by  jury  shall  be  preserved." 

§  919.  To  say  nothing  of  the  actual  legislation  of  Congioei* 
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as  authority  against  the  objection,  every  case  in  which  an 
alleged  fugitive  frurn  labor  lias  been  delivered  np,  as  provided 
in  either  Act  of  Congress,  by  a  judge  holding  the  judicial  power 
of  the  United  States^  or  the  concurrent  judicial  power  of  a  State, 
and  every  case  in  which  the  delivery  of  such  alleged  fugitive  by 
a  United  States  eonitnigsioner,  ae  provided  by  the  law  of  1S50, 
has  been  sanctioned  by  a  nationul  or  State  court,  is  an  anthor- 
ity  that  these  guarantees  have  not  been  violated  by  such  legis- 
lation. These  constitutional  guarantees,  it  w^ll  be  remembered, 
operate  only  against  the  exercise  of  power  derived  from  the 
national  source.'  The  judges  of  State  courts  acting  in  any  of 
these  cases,  as  provided  by  the  law  of  Congress  of  1703,  do- 
rived  their  authority  from  the  State,  and  not  from  the  United 
States.  Hence,  such  action  by  a  State  judge  does  not  have 
the  same  force  as  a  precedent  in  this  inquiry.  Still,  the  powers 
held  by  the  State  judiciary  must  liave  been  liiDited  by  similar 
provisions  in  the  State  constitutions,  and  hence  their  action  in 
these  instances  may  be  received  as  an  exposition  of  constitu- 
tional law  in  a  parallel  question.  In  many  of  these  instances, 
too,  it  is  probable  tliat  the  State  judges  did  not  actually  dis- 
criminate whether  their  powers  in  the  premises  were  derived 
from  the  State  or  from  the  United  States.  If  the  true  doctrine 
is  that  the  "State  magistrates,''  acting  according  to  the  law  of 
1793,  exercised  power  derived  from  the  national  source,  the 
cases  in  which  such  officers  have  acted  are  direct  authority. 

§  920.  It  might,  at  the  first  view,  appear  that  the  opinions 
in  which  the  claimant's  right  to  sei^^e  and  remoTe  a  fugitive 
out  of  the  State  into  which  he  may  have  escaped,  without  any 
proceediDg  under  either  Act  of  Congress,  has  been  affirmed,  are 
also  authority  against  the  applicability  of  these  guarantees  in 
cases  arising  under  tlie  legislation  of  Congress.  Bnt  if  any 
right  of  the  claimant  in  respect  to  the  escaped  slave  has  been 
given  by  the  Constitution  itself,  and  does  not  owe  its  existence 
to  the  legislation  of  Congress,  it  would  seem  that  such  right 
could  not  be  affected  by  those  guarantees  of  the  Constitution 
which  limit  the  national  Government  in  its  several  functions. 
It  is  not  claimed  by  any  that  the  right  to  seize  and  remove  the 
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fugitive  without  a  certificate  is  given  by  t!ie  legislation  of  Con- 
gress. These  cases,  therefore,  are  not  authority  in  the  predenl 
inquiry/ 

§  021.  In  this  inqnlry,  the  cases  under  the  law  of  1793  are 
of  the  greater  importance,  since  they  are  relied  npon  almost 
exclusively  in  decirUng  the  question  under  the  later  Act.  The 
bearing  of  those  cjises  upon  the  question  under  consideration 
isj  however,  very  unequal.* 

In  Wright  iK  Deacon  (1819),  5  Serg,  and  Rnwle,  62  {anU^ 
p.  43S),  the  question  directly  before  the  court  was  of  the  va- 
lidity of  the  statute  of  PennBylvania  providiug  a  trial  by  jury 
in  these  cases.  The  question  of  the  effect  of  the  fifth  and 
seventh  articles  of  the  Amendments  to  control  the  power  of 
Congress  does  not  appear  to  have  been  directly  presented  to 
the  court.  But  Tiighman,  Ch.  J,,  expressly  declared  that  the 
Act  of  Congress  of  1793  waa  not  unconstitutional  in  not  pro- 
viding a  jury  trial,  saying,  ib,  64,  **  It  plainly  appears,  from  the 
whole  scope  and  tenor  of  tho  Constitution  and  Act  of  Cc >r 
that  the  fugitive  was  to  he  delivered  up  on  a  summary  p: 
ing,  without  the  delay  of  a  formal  trial  in  a  court  of  common 
law.''  To  this  Judge  Tilghman  adds  a  statement  which,  in  sub- 
sequent mstarices,  hjis  been  enlarged  upon  as  a  judicial  denial 
of  the  assertion  tliat  a  delivering  up  of  an  alleged  slave  to  the 
claimant  under  the  statutes  of  1793  and  1850  is  a  determination 
of  the  rights  of  the  parties  under  tlie  national  law  without  the 
test  of  a  trial  by  jury.  The  judge  said  :  "  But  if  he  had  really 
a  right  to  freedom,  that  right  was  not  impaired  by  this  pro- 

'  Tlii?  (jnestion  remnine — wheHipr  tli&ae  gninrant©^^  ^^  'lot  moiiify  wltAterjir 
power  private  fK*ri*onB  mny  deriv*?  from  tlie  Cod  imitation,  and  bo  limit'  Utv  rifbt^ 
givt'ti  by  tliQ  fUi^tiTe-slftve  pro\Taion  to  tht*  owner.  This  Is  auburtliaAte  to  the 
qupstiiin  of  the  conMtmetiofi  of  that  proviaiun,  bt'cau!*^  it  can  only  arise  on  adopting 

the  fourth  construction.     This  qiierttion  has  Dot  been  her«   exftinir*--"^     >- » 

on  other  reftsaning,  tiie  conclusion  hiw  been  ngalnst  tht*  thn^trintj  thu: 
right  in  respect  to  the  (iigitivc  is  the  sjime  aa  In  the  Stiiti*  frurn  wrhi«  i 
See  anifi,  p,  fiSO.  n.  1.     Ib  8  Oh..  17S,  Mr.  Woloott  arises  that  theae  i^uar 
apply  against  seizyre  and  removal  by  the  claimant.  f 

*  In  BuHer  i*.  Hopper  (1806).   1   Waah.  C.  C.  500,  ,in  i  ,   ^ 

HoUoway  (1816),  2  8.  <fe  R.,  Mih,  itnte,  p.  412,  and  Ex  .,.4 

Wash,  a  C,  390,  ante,  p.  4<^9.  the  question  was  only  »tf  th*   ,  <  ,  ♦h,- 

provision,  and  the  pivrty  dauiRHl  wa*  not  delivered  np.     In  GI. 
9  Johns.,  67,  anU^  p,  488.  the  qncetioii  was  only  of  the  right  i  ^   ,     .  ..  .    lyr 

removal  or  making  a  dnim ;  the  debt  of  service  i^eems  not  to  have  been  diaptited. 
But  the  court  may  Imve  thought  that  the  qutBtion  at  Isaiie  iavotved  the  cuitaUia- 
tionality  of  the  entire  Act, 
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ceeding ;  he  was  placed  just  in  the  situation  m  which  he  stood 
before  be  fled,  and  might  prosecute  bia  right  in  the  State  to 
which  he  beloogedJ'  But  this  admission  that  the  pereon 
clainied  as  a  fugitive  from  labor  is,  by  the  operation  of  the 
Act,  "  placed  just  in  the  situatioB  in  wliich  bo  stood  before  be 
fled,''  18,  in  itself,  a  recognition  that  tlie  rights  of  the  parties 
under  tJ^  national  law  are  decided  without  the  test  of  a  trial 
b J  jury.  The  utmost  effect  that  can  be  given  to  the  owner's 
claim  under  the  provtsimi  m  to  place  the  fugitive  just  in  the 
situation  in  which  he  stood  before  be  fled.* 

§  922.  In  Jack  v,  Martin  (1834),  12  Wend.,  311-^14,  ih.  60T 
{a7ite^  p.  440),  the  question  of  the  constitutionality  of  the  Act 
of  Congress  was  involved,  as  %vell  as  that  which  was  principally 
examined  by  the  Supreme  Court,  viz.,  whether  the  State  had 
either  exclusive  or  concurrent  power  to  legislate  in  carrying 
the  constitutional  provision  into  effect.  The  constitutionality 
of  the  Act  of  Congress,  in  respect  to  the  guarantee  of  jnry  trial, 
appears  to  have  been  fully  discussed  on  the  argument,  or,  at, 
least,  on  the  argument  before  the  Court  for  the  Correction  of 
Errors;  see  14  Wend.,  515,  521.  But,  in  the  opinion  of  the 
court  below,  little  notice  was  taken  of  the  question,  and  the 
Court  for  the  Correction  of  EiTors  declined  to  express  any 
opinion  on  the  constitntiunality  of  the  Act  of  Congress,  Judge 
Kelson's  language,  even  in  supporting  the  legislation  of  Con- 
gress, is,  in  tills  connection,  very  remarkable.  He  said,  12 
Wend.,  324:  ^^  It  has  been  said  that,  under  the  law  of  1793,  a 
fj'ee  citizen  might  be  seized  and  carried  away  into  captivity, 
and  hence  the  necessity  of  the  law  of  the  State  giving  Iiim  a 
trial  by  jury  upon  the  question  of  freedom.    This  argument  is 

*  In  HIU  If.  Low  (1822),  4  Wrtflh,  C.  a.  S27,  the  iM^tion  wns  for  the  penftlty  for 
obstructing  thts  pln'mtitf  in  arr«jstijig  the  siipposod  fiagitir©  for  the  puppc»*e  of 
bririfrin^  him  bcfwe  ft  iiiii*ii*triitti ;  ««/«,  p,  630.  In  rommoowt'iilth  i.  Uriflfith 
(182iiji,  2  Pick,,  11,  the  question  wns  only  of  the  fight  of  etnziire  without  a  wnr* 
rant.  The  argumont^  uf  Jiulg-ea  Pfirker  and  Thacher  on  that  point  havf ,  how- 
ever, a  bcftring  on  the  prusent  qufstion  ;  see  ante,  p.  fi52.  In  Wi>rthiiii«j^tL>n  v. 
Preston  (1824),  1  Wash,  d  C,  461,  the  action  waa  against  the  jailor  for  t-.^r:iipe  of 
a  slav*»  placed  in  his  custftdy  by  n  clnimant,  who  had  obtainod  a  €<*rtiticut*.'  under 
the  fttainte.  But,  aa  the  jador  woa  held  not  respfmeible,  tlie  validity  of  aiich  a 
ct*rtiiieate  was  not  nftrrmed  ;  ante,  p,  630.  In  Fanny  v,  Muiitgfimery  0828),  1 
Bre<?st!,  188,  tliere  wiw  no  decision  bwaring  on  this  qup^tion ;  rm/e,  p.  G-'sl,  ntite. 
In  Johnson  r.  Tompkins  (1833),  1  Bald,  C.  C*  571.  there  waa  nu  CHrtifieale  on 
ciftini,  and  the  rights  of  the  parties  wore  determined  by  the  State  luw,  or  by  the 
provision  in  the  Coostitution,  irrespectively  of  the  Act  of  Congress,  See'ttrtfe, 
p.  441. 
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plausible,  and  the  justice  of  it  difficult  to  deny ;  but,  Bound  u 
it  is,  it  tends  ouly  to  prove  the  defectivene&8  of  the  law  of 
CongrcsSj  not  tlie  autbority  of  the  State,  It  would  be  appro* 
priate  and  pertiuentj  when  urged  before  that  body,  to  effect 
an  amendment  of  the  law ;  but  it  would  be  a  most  ftwecping 
and  dangerous  position,  if  sufficient  to  justify  the  authorilyld 
amend  it  by  State  legislation*"  Judge  Xelson  here  seerni  ta 
hold  that  a  court  may  admit  tliat  an  Act  of  Congress  i&  uncon- 
Btitutional,  and  yet  recognize  tlie  legality  of  the  action  pre- 
scribed by  that  Act,  because  the  State  has  no  power  to  supplj 
deficiencies  in  the  legislation  of  Congress.  In  his  further  an- 
swer to  the  same  objection  (after  an  argument  from  the  nuAh* 
puted  surrender  of  fugitives  from  justice)  Judge  Nelson  eeeim 
to  argue  that  a  State  judge  should  not  examine  into  the  vidid- 
ity  of  an  Act  of  Congress,  because  the  national  judn  ';  '  . 
the  power  to  correct  injustice  or  error  committed  by  t. 
dinate  court  or  magistrate  who,  in  the  first  instance,  la  c&ll(4 
upon  to  apply  the  law  of  Congress.  lie  says,  12  Wend^ 
"  If  the  magistrate  should  finally  err  in  granting  the  certii 
the  party  can  still  resort  to  the  protection  of  the  national  judi- 
ciary. The  proceedings  by  which  his  rights  have  been  iDvtidfd 
being  under  a  law  of  Congress,  the  remedy  for  error  or  Ijijui- 
txcc  belongs  peculiarly  to  that  higlx  ti'ibunal.*  Under  tbi 
ample  shield,  the  apprehension  of  captiWty  and  oppi 
cannot  be  alarming."  According  to  this  reasoning,  the 
judiciaries  should  never  examine  into  the  validity  of  an  Act 
Congress. 

In  liis  Opinion,  in  the  Court  for  the  Correction  of  Erron^ 
Chancellor  Walworth  assumed,  as  adniitteil,  that  the  nCfW 
claimed  in  this  ease  did  owe  service,  and  had  escaped.  But 
he  said,  14  Wend.,  625:  **  Bot  suppose,  as  is  frequ<  ^'  ' 
case,  that  the  question  to  be  tried  relates  merely  to  tliv 
of  the  person  claimed  as  a  fugitive  slave  or  apprentice,  he  in- 
sisting that  he  is  a  free,  native-born  citizen  of  the  State  whm 

'  How  ie  this  assertion  eonsfatent  with  the  doctrine  that  Ibe  magis^tl*  «D^ 
dses  special  authority,  aee  attU,  pp,  618,  6IH,  notes;  or  with  the  doctrim of  Birrt 
t?,  Merceia.  6  HuwnrS,  K}3»  that  no  appenl  liea  to  the  Supreme  Coort  frooi  ■  (kJ- 
aiOQ  on  hftbeAa  corpus,  In  the  Circuit  (^.ourt,  or  that  of  Metiger't  oise,  ib,  \1%  tlul 
no  appeal  Ilea  from  a  deciaiou  of  a  judge  at  chambects  t 
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he  18  found  reeiding  at  the  time  tlie  claim  is  made,  and  that  he 
has  never  heen  in  t!ie  State  under  whose  laws  his  services  are 
claimed, — can  it  for  a  moment  be  t^upposed  that  the  framers  of 
the  Constitution  intended  to  authorize  tlje  transportation  of  a 
person  thus  claimed  to  a  distant  part  of  the  Union  as  a  slave 
upon  a  mere  summary  examination,  before  an  inferior  State 
magistrate,*  who  is  clothed  with  no  power  to  compel  the 
attendance  of  witnesses  to  ascertain  the  trnth  of  the  allegations 
of  the  respective  parties?  Whatever  others  may  think  upon 
the  subject,  I  must  still  be  peniiitted  to  doubt  whether  the 
patriots  of  the  Revolution  who  framed  the  Constittition  of  the 
United  States,  and  who  had  incorporated  into  the  Declaration 
of  Independence,  as  one  of  the  justifiable  causes  of  separation 
from  our  mother  country,  that  the  inhabitants  of  the  colonies 
had  been  transported  beyond  seas  for  trial,  conld  ever  have 
intended  to  sanction  such  a  principle  as  to  one  who  was 
merely  claimed  as  a  fugitive  from  servitude  in  another  State."' 
§  923.  The  decision  of  Judge  Thompson  in  the  matter  of 
Peter,  alias  Lewis,  Martin  (circa  1837),  2  Paine's  C.  C,  R,,  348, 
was  on  a  motion  to  quash  writs  de  kamine  replegiando^  issued 
out  of  and  made  returnable  in  the  United  States  Circuit  Court, 
requiring  the  marshal  to  replevy  Martin  out  of  the  custody  in 
which  he  was  held  by  certain  citizens  of  Yirginia.  Tlie  mar- 
shal had  replevied  Martin  when  lield  by  the  sheriff  under  a 
habeas  corpus  issued  by  the  Recorder  of  the  City  of  New  York, 
conformably  to  the  State  law."  liut  the  Recorder  had  after- 
w^ards  given  a  certificate  to  the  claimants.  Judge  Thompson 
held  that,  whether  Martin  was  **  in  the  custody  of  the  law 
under  the  order  of  the  Recorder,  or  was  in  the  custody  of  the 


'  As  already  aliowm,  antr,  p.  652,  the  previous  decisions  did  not  warr&nt  the 
Chancellor  in  siiyiiig  thnt  an  inferinr  Stat*  magiatrale^ — that  \b,  otw  not  holding 
the  r^rdiuary  judicial  power  of  the  ytote— may  act  aa  provided  In  the  Act  of  Con- 
gresa.  7hh  dictum  of  the  Chanctdlor  is  in  harmony  with  the  pR»t*fl^e  nlreafly 
quoted^  in  which  he  deHcribca  the  power  eicercised  by  ihG  State  magistrates  as 
minlBteriBl,     t^ee  ante,  p.  632, 

•  The  portion  of  Judge  Hornblower^a  Opinion  in  HimBley'8  case  (1836)  which 
TC'lfltefl  to  the  constitiitioimlity  of  the  bwof  New  Jersey  in  respect  to  the  j^aratito« 
of  jury  trial  in  the  State  CoQstitutioa  {antef  p,  66,  n,)  indicates  that  he  cunaidered 
the  f^fijcction  of  great  force  as  against  fhe  Act  of  Conj^^as  also. 

*  Like  Judge  Nelson,  on  similar  cireumBtances  in  Jack  v.  Murtin  {fjnttt,  p,  622>  n,)> 
Judge  Thoropaoa  held  that  the  Recorder  hiul  proceeded  throughout  under  th<j  law 
of  Coogresa. 
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i  fdainiAoy,^  Uie  writ  wm  iircgalarlf  ianedy  and  loiiEi  be  all 

[iwide.    (lb.  351,  355.) 

Judge  Thorn  [«oD  held  that,  if  the  Act  of  Gongras  merm  iok 

[coQBtitntioaal  and  void,  theie  would  be  no  objection  to  msmg 

[»  homine  TtpUgi4mda  to  try  the  question  of  sUreTj  (tl.  S51). 

[Baibeaffinned  the  eonfltitutianality  of  tbe  law  cif  Cottgresa^ 
and  considered  the  objection  taken  againet  it  for  not  permitliiig 
trial  bj  jujy*     On  this  point  be  ib  reported  to  hftve  isaid^ 
352) :  '"^  If  tbe  inquiry  before  the  magistrate  was  m  trial 
the  merit&i  and  couclusive  upon  the  queetion  of  elaTefj, 
would  be  great  force  in  the  objection.     But   it  is  not.     It  is 
only  a  preliminary  exatnination  to  authorize  the  claimant  to 
take  back  the  fugitive  to  the  State  from  which  he  fled  ;  and 
the  quedtion,  whether  he  ib  a  elave  or  not,  is  open  to  ioqwy 
there,  and  we  cannot  li&ten  for  a  moment  to  any  saggestion 
that  this  question  will  not  be  there  fairly  and  impartiallf 
tried*''    And,  on  p.  853 :  ^^  If  this  were  iatended  to  he  a  final 
determination  of  the  question  of  slavery,  the  law  would,  doabl^ 
leae,  hare  declared  the  freedom  of  the  slave  to  he  therdiy 
established;  and  it  would   be  a  judicial  proceeding  wl 
would,  under  the  Constitution  of  the  United  States^  he 
in  each  State,    The  magistrates  designated  in  the  Aet, 
are  authorized  to  entertain  this   inquiry,   clearljr    shows 
would  not  be  intended  as  a  trial  upon  the  merits  of  the 
It  may  be  made  before  any  judge  of  the  Circuit   or   Dibtridi 
Courts  of  the  United  States  residing  or  being  within  the  Stater 
or  before  any  magistrate  of  a  county,  city,  or  town  oor^n 
wherein  such  seizure  or  arrest  shall  be  made.' 

"  The  7th  article  of  tbe  Amendments  to  the  Constitnt 
does  not  apply  to  any  such  preliminary  inquiries,       * 
Admitting  that  the  trial  ui>on  the  merits,  under  the  homit 
repUgiandOy  or  any  other  mode  of  proceeding  which  is  linali 
upon  the  question  of  slavery,  would  fall  within  this  ameod^l 
ment,  an<l  would  require  a  trial  by  jury,  it  by  no   moons  fol 
lows  that,  fur  the  puri:)06es  contemplated  by  this  Act  of  Con-: 

*  Tlio  ftrjrument  i«,  tliai  some  persont  migbt  act  who  neither  held  %hr  jt] 
power  of  the  United  States,  aor  were  judg«?»  of  SUte  ooorta  of  onl 
tion.    But  tlJl^),  na  hu  been  shown,  has  nerer  been  established  i  ] 

ciflion. 
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IPOQBB,  tlie  riglit  of  trial  by  jurj  ifl  secured/  If  it  is,  it  is  eccurod 
in  every  case  where  a  fugitive  from  justice  is  demanded  ac- 
cording to  the  provisions  of  the  same  Act  of  Congress  ;  and, 
indeed,  it  is  secured  in  every  poBsible  case  of  arrest  upon  a 
criminal  charge — for  the  identity  of  the  person  and  prima 
facie  evidence  of  guilt  are  subjects  (jf  inquiry  upon  every  such 
arrest.  But  another  reason  may  be  assigned  why  this  Amend- 
ment has  no  bearing  upon  the  law  in  question  :  the  right  of 
trial  by  jury  secured  by  this  Amendment  is  the  trial  according 
to  the  course  of  the  common  law,  and  is  confined  to  matters  of 
fact  only.  All  questions  of  law  arising  upon  suits  at  common 
law  are  decided  by  the  court ;  and  the  inquiry  before  the 
magistrate,  under  this  Act  of  Congress,  so  far  as  the  question 
of  slavery  i^  involved,  is  a  question  of  law,  and  not  a  question 
of  fact.  The  magistrate  is  to  inquire  whether,  under  t/ie  laws 
of  the  State  or  Territory  from  which  the  fugitive  fledj  lie  owes 
service  or  labor  to  the  person  claiming  him**' 

In  this  view  of  the  nature  of  the  issue.  Judge  Thompson 
appears  to  have  stood  alone,  ifo  other  ju^lge  has  said  any- 
thing to  support  this  extraordinary  position. 

§  924,  In  Prigg's  ease  no  allusion  was  nuide  eitlier  by  counsel 
or  by  any  member  of  the  court  to  this  ground  of  objection  against 
the  constitutionality  of  the  Act,"  The  judgment  of  the  court 
in  this  case  bears  on  the  present  question  only  on  tlie  supposi- 
tion that  the  constitutional  guarantee  eaimot  apply  against  a 
removal  of  the  supposed  fugitive  under  the  i>roceedingB  insti- 
tuted by  the  law  of  Congress  any  more  than  it  would  against 
the  act  of  the  claimant  in  seizing  and  removing  such  fugitive 
without  reference  to  the  remedy  provided  by  Congress,     The 

*  For  the  defendant  In  error,  in  Jack  r.  Martin,  14  Wend,,  521,  shortly  after 
this  docisiOD,  C^  Conor,  counsel,  in  reply  to  the  objeetion  againBt  the  Act  of  Con- 
gress which  is  here  con>5idered,  ft*»Mf^rti  «f  that  the  person  claimed  may  try  his  right 
t<»  fret'dom  by  homing,  rrphifttttnh}  in  Uie  ilpcnit  Conrt  of  the  United  Stntep.  This 
opinion  has  not  been  advonced  in  any  other  case  under  the  law  of  1793.  It  Becms 
Iriconjii^^teiit  with  tlie  eyncluijivenesa  of  tKe  certideate  declared  by  sec*  6  of  the 
Act  of  IBaO, 

*  On  the  question,  whether  the  mdgroeDt  of  tb©  court  Involved  the  inqairv  into 
the  conalitutionaliU*  «if  the  Act  of  Ct>fi|^reas,  see  atUf,  \k  G38,  note,  Mr,  W,  W, 
&tory.  in  Life  and  Letters  of  Judt^o  s^tory,  vol.  2,  396,  «aya,  that  wheo  the  objec- 
tion to  the  constitutionaJity  of  the  Act  of  Congrcfe;*  fnr  excluding  a  jury  trial 
WM  snggcated  to  Judge  Story,  "  on  his  retnru  froni  War^bkit^oi),  he  replit^l  that 
thit  mieation  was  not  argriied  bj  counsel  nor  considered  by  the  court,  and  that  he 
sboufd  still  consider  it  an  open  one/' 
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court  in  Prigg's  case  affirmed  the  li^^^itj  ^f  ^^^^^  ^    

by  the  claimants.     An  argument  agai^t  f/,^  doctrine  hma  aT 
ready  been  presented.    Bnt,  admitting'  the  validity  af  Buch  fe- 
moral, it  would  still  seem  that,  if  Congress  andertatcs  fo  provide 
a  mode  of  determining  the  claim  nnder  its  ^nthority^  it  miiit 
respect  this  guarantee^  which  is  intended  to  lixnit  aU  powemit 
the  national  Government  in  reference  to  private  pex^oiia.    Il 
seems  to  be  admitte^d,  by  those  who  maintain   tiie  daimaat^ 
rigbt  to  seize  and  remove  the  fagitive,  that  personal  re|ikriu 
or  trespass  may  be  brought  against  such  claimant  in  the  State 
in  which  the  person  seized  is  found :  in  which  case  hia  right  to 
the  service  of  the  person  seized  will  be  tried  by  jury.    Birt 
the  Acts  of  Congres^s  prevent  any  such  means  of  coutcstiiig  tlie 
claimant's  right,  and  thus  exclude  even  that  trial  which  might 
take  place  consistently  with  the  doctrine  of  seixure  and  re- 
moval. 

§  U25.  In  Sims'  case,  7  Cnshing,  310,  Shaw^  Ch.  J,,  saTs:— 
*' Since  the  argument  in  court  this  morning  I  am  reminded  by 
one  of  the  counsel  for  the  petitioner  that  the  law  in  ijnestioii 
ought  to  be  regarded  as  unconstitutional,  because  it  makes  no 
provision  for  a  trial  by  jury.  We  think  that  this  cannot  vair 
the  result.  The  law  of  1850  stands,  in  this  respect,  preendy 
upon  tlie  same  ground  with  that  of  1793,  and  the  same  groimdi 
of  argument  which  tend  to  show  the  unconstitiitionality  of 
une  apply  with  er|ual  force  to  the  other,  and  the  same  answer 
may  be  mnde  to  them."  Tliis  is  the  only  notice  of  the  objeotioii 
in  this  opinion. 

§926.  In  Miller  v,  McQuerry  (1858),  5  McLean,  469,  Jndge 
McLean  supported  the  validity  of  the  Acts  of  Congress  agaioil 
this  ohjeetion  by  a  specimen  of  reasoning  which  would  be 
deemed  extraordinary  indeed  if  applied  to  any  other  matter 
than  the  claim  for  a  fugitive  slave.  The  judge  says,  ib.  4^1 : 
"  The  Act  of  bsoO,  except  by  repugnant  pro^'isions,  did  not 
repeal  the  Act  of  171^3.  The  objection,  that  no  jury  is  giiren, ' 
does  apply  to  both  Acts.  From  my  experience  in  trying  nu- 
meroufi  actions  for  damages  against  persons  who  obstrticted  an 
arrest  of  fugitives  from  labor,  or  aided  their  escape,  I  am  au- 
thorized  to  say  that  the  riglits  of  the  master  would  be  safe  before 
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a  jiirj%"  The  judge  gives  an  instance  where  an  aholitionist 
was  of  the  jury.'  He  afterwards  says :  "  The  Act  of  1793  has 
been  in  operation  about  sixty  years.  During  that  whole  time 
it  has  been  executed  as  occasion  required,  and  it  is  not  known 
that  any  court,  judge,  or  other  officer,  has  held  the  Act  in  tliis 
or  in  any  other  respect  unconstitiitionah  Tliis  long  coarse  of 
decision  on  a  question  so  exciting  as  to  call  fortli  the  sympa- 
thies of  the  people  and  the  astuteness  of  lawyers  is  no  unsatis- 
factory evidence  that  the  construction  is  correct. 

"  Under  the  Constitution  and  Act  of  Congress  the  inquiry 
is  not  strictly  whether  the  fugitive  be  a  slave  or  a  freeman,  but 
whether  he  owe  service  to  the  claimant.  This  would  be  the 
precise  question  in  the  case  of  an  api>rentice;  in  such  a  case 
the  inquiry  would  not  be  whether  the  master  had  treated  the 
apprentice  so  badly  as  to  entitle  him  to  his  discharge.  Such  a 
question  would  more  probably  arise  under  tlie  indenture  of 
apprenticeship  and  the  laws  under  which  it  is  executed.  And 
if  the  apprentice  be  remanded  to  tlie  service  of  his  master,  it 
would  in  no  respect  affect  his  right  to  a  discharge,  where  he  is 
held,  for  the  cruelty  of  his  master  or  any  other  ground.'  The 
same  principle  applies  to  fugitives  from  labor.  It  is  true  in 
such  cases  evidence  is  heard  that  he  is  a  freeman.  His  freedom 
may  be  established,  by  acts  done  or  suffered  by  his  master,  not 
necessarily  within  the  jurisdiction  where  he  is  held  as  a  slave. 
Such  an  inquiry  may  be  made,  as  it  is  required  by  the  justice 
of  the  case.'  But  on  whatever  ground  the  fugitive  may  be 
remanded,  it  cannot,  legally,  operate  against  his  right  to  lib- 
erty. That  right  wlien  presented  to  a  court  in  a  elave  State 
has,  generally,  been  acted  upon  with  fairness  and  impartiality. 
Exceptions  to  this,  if  there  be  exceptions,  would  seem  to  have 
arisen  on  the  claims  of  lieirs  or  creditors,  which  are  governed 


*  The  ftssarance  that  iin4**r  either  system  of  trial  tlie  result  t«  hirn  must  bo 
the  sAme»  misjhtbe  very  Pflti^fHct'jfy  to  the  p»?r«tin  clAimi'd,  but  it  is  a  very  nrngu- 
Ur  mode  t>f  dispoffin^  of  the  legal  questiott.  There  is  in  it  na  much  ftrgumeut  "for 
as  jigAin^t  tri&l  by  jury. 

*  The  judg^«  nrirtiPH^ — tht»  cjuertlnn,  whetTier  the  person  drtiined  is  or  is  not  ah 
apprentke,  eutmot  be  tritut,  b<_'f  Aune,  a^mminp  that  hr  h  an  a^iprrntict,  a  dtaohiirpe 
of  the  indentures,  for  cruelty,  ttc,  could  be  iiskmi  for  ouly  in  the  State  in  wliicb 
the  pftrties  reside, 

'This  is  iocoiwistflnt  with  that  which  he  had  just  eaid  of  aa  appreutice. 
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by  local  laws,  with  which  the  people  of  the  otber  States 
not  presumed  to  he  acqaaiBted/ 

**  If  a  fagitive  from  labor,  after  having  been  liberated  bj  i 
judge  or  eommisfiioner,  should  voluntarily  return  to  bis  mi 
southern  courts  wonld  have  held  that  h\%  original  statiifl 
attach  to  him ;  he  would  be  held  as  a  slave*  And,  of  coat 
the  decision  of  the  judge  or  commissioner,  haring  been  tl 
he  did  not  owe  service  to  the  claimant,  coold  not  operate  as 
bar  to  tiie  rights  of  the  master.  Tlic  claim  to  freedom,  if  i 
in  the  alave  State,  would  be  unaffected  by  the  preliminary  h 
qniry  and  decision.'  That  decision  is,  that  the  slave  doea 
does  not  owe  service  to  the  claimant.  It  does  not  finalll 
establish  the  fact,  whether  the  fugitive  is  a  freeman  or  a  slavi 
If  the  decision  on  such  an  inquiry  as  this  should  finally  fix 
seal  of  slavery  on  the  fugitive,  I  should  hesitate  long,  na 
withstanding  the  weight  of  precedent,  without  the  aid  of : 
jury,  to  pronounce  his  fate.  But  the  inquiry  is  preUmiaar 
and  not  final. 

"  It  is  true,  it  may  be  said,  that  the  power  of  the  jum 
may  be  so  exercised  as  to  defeat  a  trial  for  the  freedom  of 
fugitive.  Tills  must  be  admitted  ;  but  the  hardship  and  injuf- 
tice  supposed  arise  out  of  the  institutinn  of  slavery,*  over  which 
we  have  no  controt  Under  such  circumstances  we  cannot  be 
held  answerable, 

"  It  may  be  said  that  the  seventh  Article  does  not  apply  to 
a  case  like  this.  The  provision  is  *  in  suits  at  comraon  law/ 
This  is  not  strictly  a  proceeding  at  common  law.  The  com- 
mon law  19  opposed  to  the  principle  of  slavery.  The  proceed- 
ing is  under  cnnstitutional  and  statutory  provisions,  noder  the 
forms  specially  provided,  and  not  according  to  the  eonrse  of 
common  law," 

g  92T.  In  Booth's  case  (1854),  8  Wise.  39,  Judge  Smith,  ia 

^  The  jia«l^  decWes  hid  i^orancc  of  the  jiidtcinl  prooeedinge  to  vlilieh  ibt 
commtsaioner's  decUion  la  BUppoaed  U>  be  pn  Hmiimry, 

*  To  whftl  ifl  the  commiisioDer^fi  deeimon  ngninni  the  clmlni  preliiiilnftry  f  IW 
sUTC'*fl  ToluDtary  rvtum  ^eems  t-o  be  the  real' prellnjinary  to  Uie  judguienl  in  Uie 
slave  Statep  in  the  caao  suppose d. 

*  Tlie  Jiulj^P  cont^mplut^B  the  conseqitaences  of  the  instftntioii  of  flLiTrnr  **' 
tachinjif  to  a  pyp&ori  whom  he  hud  befur«  distinguished  a^  not  being  ded^red  * 
sIhtc,  but  otiij  A  pereoQ  owing  service. 
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his  fir^t  Opinion,  says,  immediately  after  the  passage  cited, 
ante^  p.  670 : 

"It  has  been  ah-eady  said  that,  until  the  claim  of  the  owner 
be  interposed,  the  fugitive  in  this  State  is,  to  all  intents  and 
purposes,  a  free  man, 

^'The  interposition  of  the  claim^  by  legal  process,  is  the 
comraeneement  of  a  suit.  '  A  suit  is  the  prosecution  of  some 
claim,  demand,  or  request.'  6  Wheat  407-  The  trial  of  such 
claim  is  the  trial  of  a  suit.  Therefore  the  trial  thereof  must 
not  only  be  had  before  a  judicial  tribunal,  but  whether  pro- 
ceedings be  commenced  by  the  fugitive  to  resist  the  claimant, 
or  b}"  the  claimant  to  enforce^  and  establish  his  claim,  it  [40] 
would  seem  that  eitber  party  would  be  entitled  to  a  jury.  It 
is  no  answer  to  this  position  to  say  that  neither  the  States  nor 
the  general  Government  have  provided  means  for  such  a  mode 
of  trial.  The  constitutional  right  of  the  party  remains  the 
same.  The  late  organization  of  our  county  courts  failed  to 
provide  a  trial  by  a  constitutional  jury,  yet  the  Supreme 
Court  held  that  parties  were  nevei-theless  entitled  to  demand  it. 
If  provision  is  not  made  for  such  a  trial,  it  is  the  duty  of  the 
proper  authority  to  make  it.  Nor  is  it  any  answer  to  this  posi- 
tion to  say^  that  the  proceeding  to  reclaim  and  repossess  a 
fugitive  from  service  is  not  a  *  suit  at  common  law.'  This 
(juestion  is  already  settled.  It  has  been  judicially  detejinined 
that  the  term  '  common  law  '  was  used  in  the  Constitution  in 
contradistinetion  to  suits  in  admiralty  or  equity.  Were  it 
otherwise,  Congress  need  only  to  change  the  common-law  form 
of  pnieedure  to  nullify  the  right  of  trial  by  jury  in  all  cases. 
See  Story  Comm,  645,  et  scq. ;  3  Pet.  446. 

**  Mr.  Justice  Story  says,  '  in  a  just  sense,  the  amendment 
may  well  be  construed  to  embrace  all  suits  which  are  not  of 
equity  or  admiralty  jurisdiction,  whatever  may  be  the  pecu- 
liar form  which  they  may  assume,  to  settle  legal  rights.'  We 
have  already  seen  that  the  legal  right  of  the  claimant  must  be 
settled  before  a  fugitive  from  labor  can  be  delivered  up.  We 
have  already  seen  that  a  mat  is  held  to  be  '  the  prosecution  of 
some  claim,  demand,  or  request/  The  conclusion  seems  to  be 
irresistible,  therefore,  that  the  prosecution  of  the  claim  to  a 
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fugiti^^e  from  labor,  or  resietawce  to  such  claim  Lj  legal  pro- 
ceedings on  the  part  of  the  fugitive,  is  a  suit^  not  in  cqaitjor 
admiralty,  and  hence  at  common  law,  witliin  tlie  punnew  [41] 
of  the  Constitution.  Of  course  1  du  not  pretend  to  say  tbai 
such  a  proceeding  is  technically  a  suit  at  common  law ;  nor  is 
a  proceeding  by  foreign  attachment,  and  many  other  ]>rt>ee«l* 
ings  which  are  held  to  be  embraced  by  the  jury  provisiejii  of 
the  Constitution*  Authorities  might  be  multiplied  on  this  eiib- 
j  ect,  were  it  necessary. 

"Again,  it  is  said  that  the  Conatitution  evidently  contem- 
plates a  summary  mode  of  proceeding  in  the  case  of  a  fugititre 
from  labor.  Where. is  the  evidence  of  it?  Nothing  of  tbo 
kind  is  found  in  the  liistory  of  the  provision,  nor  in  its  patli* 
way  to  the  Constitution.  Nothing  of  the  kind  is  appSHTiit 
from  the  language  used ;  for  it  distinctly  imports  a  trial  of  the 
claim,  and  a  determination  of  the  fact  that  labor  or  service  b 
due  to  the  claimant  before  a  delivery  can  be  made.  When  the 
evidence  of  such  an  intention  is  furnished,  there  will  be  time 
enough  to  trample  down  all  forms  of  law^  and  set  at  uaiiglit 
every  settled  rule  of  constnictiou.  But,  admit  the  fact,  A 
provision  may  be  made  for  obtaining  a  jury  in  a  smnxnaiy 
manner,  as  is  sometimes  done  for  the  trial  of  the  right  *»f  prop* 
erty  seized  by  attachment-  But  I  can  pursue  this  subject ; 
further. 

"  Again,  the  Constitution  provides  that  no  person  ehalll 
deprived  of  life,  liberty,  or  property,  without  due  process  of  Unc. 
This  last  phrase  has  a  distinct  technical  meaning,  viz.:  regnlir 
judicial  proceedings,  according  to  the  course  of  the  common 
law,  or  by  a  regular  suit  comTneneed  and  prosecuted  according 
to  the  forms  of  law.  An  essential  requisite  is  due  process  U) 
bring  the  party  into  court.  It  is  in  accordance  with  the  fint 
principles  of  natural  law.  Every  person  is  entitled  to  his 
'  day  in  court,'  to  be  legally  [42]  notified  of  the  proceeding! 
taken  against  him,  and  duly  summoned  to  defend.  The  pftse- 
i^g  <jf  judgment  upon  any  person  without  his  *  day  in  court,' 
without  due  process,  or  its  equivalent,  is  contrary  to  the  hwo( 
nature,  and  of  the  civilized  world,  and,  without  the  express 
guaranty  of  the  Constitution,  it  would  be  implied  as  a  fimda- 
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mental  condition  of  all  ciWl  governments.  But  the  tenth  sec- 
tion of  the  Act  of  1S50  expressly  nullifies  this  provision  of  the 
Constitution*  It  provides  that  the  claimant  may  go  before  any 
court  of  record,  or  judge,  in  vacation,  and,  witljont  process, 
make  proof  of  the  escape,  and  the  owing  of  service  or  labor  ; 
whereupon  a  record  is  made  of  the  matters  proved,  and  a  gen- 
era! defieription  of  tlie  person  alleged  to  have  escaped  ;  a  tran- 
script of  such  record,  made  out  and  attested  by  the  clerk  with 
the  seal  of  the  court,  being  exhibited  to  the  judge  or  eommiij- 
sioner,  must  be  taken  and  held  to  be  conclusive  evidence  of  the 
fact  of  escape,  and  that  service  or  labor  is  due  to  the  paity 
mentioned  in  the  record,  and  may  be  held  sufficient  evidence 
of  the  identity  of  the  person  escaping. 

**  Here  is  a  pilpable  violation  of  the  Constitution.  C^an 
that  be  said  to  be  by  ^\\q process  of  law  which  i^  without  pro- 
cess altogether  ?  Here  the  status  or  condition  of  the  person  is 
instantly  changed  in  his  absence,  without  process,  without  no- 
tice, without  opportunity  to  meet  or  examine  the  \\itn esses 
against  him,  or  rebut  their  testimony.  A  record  is  made, 
whieli  is  coneluBive  against  him  *  in  any  State  or  Territory  in 
which  he  may  be  found/  It  is  not  a  process  to  bring  the  per- 
son  before  the  court  in  wbich  the  record  is  made  up,  but  it  is, 
to  all  iritcnts  and  purposes,  a  judgment  of  the  court  or  judge, 
which  comraits  tlie  person  absolutely  to  the  control  and  posses- 
sion of  the  claimants,  to  be  taken  whithersoevt;r  he  j)! eases,  to 
be  dragged  from  a  State  where  tbclegal  presumption  is  in  favor 
of  his  freedom  to  any  State  or  Territory  where  the  legal  pre- 
sumption is  against  his  freedom. 

"Is  not  this  depriving  a  person  of  liberty  without  due  pro- 
cess of  law!  Other  courts  and  other  judges  may  pronounce 
this  provision  of  the  Act  of  185U  to  he  iu  conformity  with  that 
provision  of  the  Constitution  which  declares  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law  ;  but,  while  I  Iiave  a  mind  to  reason,  and  a  conscience 
to  dictate  me,  and  an  oath  to  support  the  Constitution  of  the 
United  States  resting  upon  my  soul,  I  cannot  so  declare  it,  and, 
for  the  price  of  worlds,  I  will  not. 

'^  rpon  tins  branch  of  that  Act  I  am  not  aware  tbat  there 
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as  m  fogitiTe  to  •  tral  b jr  jiury  belbre  be  emu  be  i 
delmrcd  np  Id  llie  ckiwiMit  »  abeadf  aettiei  lif  the  < 
irhidikMllieiMwer  imSfy  U>  decide  all  qwrtiBBs  grovrnf 
oQt  of  an  allied  Tiohtioa  of  the  Oonstitiifiioa  c^f  the  Utu^ 
Stalealrf  aaAeiof  OcmgRaL    We  ouMl  mbsider  the  < 


Tbeiit  dAer  the  extraet  alreadj  giTu  {mmiA,  pp.  9*1K  CTl^ 
which  nAilea  ta  the  power  exerned  hj  the 
Judge  Whitiiii  Mji,  S  Wik^  CS:  '^  And  we  think  St 

clear  ftat  the  Coo^titiitioii  is  Tiolaled  br  wilhholdii^ 

peretm  claimed  the  right  to  a  trial  bj  jvjr  hdbtw  ho  eaa  he 

ddtrered  up  to  the  idahnaat* 

**  The  fifth  article  of  Amendments  to  the  Ctiostitiitioiii  of  the 
United  States  provided^  amoi^  other  ^aga^  that  ^bo  pereoB 
shall  be  deprtTed  of  life,  Iibertr,  or  propertr,  wfthoot  dm  pro- 
eeia  of  law/  Chancellor  Kent^  in  his  G>aiiiieiitarie9  (^  Kent 
Oem.,  S),  says :  *  II  mar  be  receired  a»  a  aetf-eridextt  propos- 
tion^  tmlTerBallr  nndersttxKl  and  acfcnowledjted  thioaghont 
tfaii  eonntrr,  that  no  person  can  be  ts^eo  or  impriiOiiedy  or  dis- 
seized of  his  fYeehoId,  or  liberties  or  estate^  or  exUed,  or  eon- 
demned,  er  deprived  of  life,  libertr,  or  propertji  imleBS  by  the 
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law  of  tbe  land,  or  the  judgment  of  his  peers.  The  words,  law 
of  the  land,  as  used  in  Magna  Charta  in  reference  to  this  sub- 
ject, are  understood  to  mean  due  process  of  law ;  that  is,  by 
indictment  or  presentment  of  good  and  lawful  men  ;  and  thie, 
'says  Lord  Coke,  is  the  true  sense  and  exposition  of  these 
words,' 

"  [67]  We  are  aware  that  it  has  been  said  that  slaves  are 
not  persons  in  the  sense  in  which  that  terra  is  used  in  tlie 
Amendment  to  the  Constitution  above  referred  to.  But  this, 
admitting  it  to  be  true,  does  not  aftect  the  question  under  con- 
sideration, as  persons  who  are  free  are  liable  to  be  arrested  and 
deprived  of  their  liberty  by  virtue  of  this  Act,  without  having 
had  a  trial  by  a  jury  of  their  peers*  We  do  not  propose  to 
discuss  the  question,  whether  a  slave  escaping  from  the  State 
wlierc  he  is  held  to  service  or  labor,  into  a  State  where  slavoiy 
does  not  exist,  thereby  becomes  free  by  virtue  of  the  local  law, 
subject  only  to  be  delivered  np  to  be  returned  again  to  servi- 
tude, as  it  is  a  question  not  necessarily  involved  in  the  con- 
sideration of  the  subject  betbre  us.  But  we  propose  to  exam- 
ine the  operation  of  the  Act  upon  a  free  citizen  of  a  free  State, 
and  to  show  that  by  it  such  a  person  may  be  deprived  of  his 
liberty  witliout  *  due  process  of  Uw.'  It  will  be  observed  that 
t!ie  ehiimaut  can  go  before  any  court  of  record,  or  any  judge 
tlieroof,  in  vacation,  and  make  satisfactory  proof  to  such  court 
or  judge,  in  vacation,  of  the  er^cape,  and  that  tlie  person  escap- 
ing owes  service  or  labor  to  such  party.  It  then  becomes  the 
duty  of  the  court  to  cause  a  record  to  be  made  of  the  matters 
so  proved,  and  also  a  dtscrijitiun  of  tire  person  escaping,  and 
such  record,  being  exhibited  to  any  judge,  commissioner,  or 
other  officer  authorized  by  law  to  caase  persons  escaping  from 
service  or  labor  to  be  delivered  up,  shall  be  held  and  taken  to 
be  conclusive  evidence  of  the  fact  of  escape,  and  that  the  serv- 
ice or  labor  of  the  person  escapiug  is  due  to  the  party  in  such 
record  mentioned.  Tliis  testimony  is  taken,  and  this  record  h 
made,  in  the  absence  of  the  person  to  be  affected  by  the  pro- 
ceeding, lie  has  no  [<^8]  opportunity  to  cross-examine  the 
witnesses  who  depose  to  the  facts  which  are  thus  conclusively 
proved  ;  but  without  his  knowledge  evidence  is  manufactured, 
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whiub,  by  virtue  of  this  Act,  proves  beyond  qnestion  that 
ia  a  slave  and  that  ho  has  escaped  from  servitude.  We  are  ; 
a  loss  to  perceive  how  this  proceodijig,  by  virtue  of  which 
freeman  becomes  a  slave,  can  be  justly  called  *dae  proeeas 
law/  in  the  sense  in  which  that  language  is  used  in  the  Coe 
tntion.  We  are  aware  that  it  has  been  said  that  the  pr 
ings  before  the  coiumissioner  do  not  determine  tlie  qaeetion  > 
freedom  or  slavery,  that  the  fugitive  is  only  sent  hmdk  to  the 
State  from  which  he  is  alleged  to  have  escaped,  and  that  whc 
he  reaches  there  he  is  a  freeman  or  a  slave  as  his  siaius 
be  determined  by  the  local  law.  It  is  further  said  that  theeaj 
proceedings  are  analogous  to  those  by  which  the  furtive  : 
justice  is  delivered  up  to  be  taken  to  the  State  from  which  hej 
has  escaped ;  that  a  person  may  be  arrested  by  virtue  merelr  ^ 
of  an  indictment  or  an  affidavit  made  before  a  magistrate, 
charging  him  with  treason,  felony,  or  other  crime  coniiuitttd  < 
in  some  other  State,  and  that  upon  the  production  of  a  copy  of  J 
the  indictment  or  affidavit  certified  as  authentic  by  the  gov- 
ernor or  chief  magistrate  of  the  State  or  Territory  from  which 
he  had  fled,  he  shall  bo  delivered  up  to  be  taken  baek.  It  m 
said  that  as  this  proceeding  does  not  deprive  the  person  of  hii 
liberty  in  the  sense  in  which  that  term  is  used  in  the  CouBtitn- 
tion,  but  merely  delivers  him  up  to  be  taken  to  the  Stale 
where,  according  to  the  indictment  or  affidavit,  the  ofience  was 
committed,  to  be  dealt  with  according  to  the  local  law,  to, 
neither  do  these  proceedings  accuniplish  more  than  the  mere 
transfer  of  the  alleged  fugitive  [69]  to  the  State  where,  as  id 
claimed,  he  owes  service  or  labor  by  force  of  the  local  law. 
We  think  this  a  mistaken  view  of  tlie  question.  The  fugitive 
from  justice  is  delivered  to  an  agent  apjiointed  by  the  governor 
of  the  State  where  tlie  offence  is  alleged  to  have  been  com* 
mitted,  without* any  adjudication  upon  the  question  of  bis 
guilt  or  innocence  j  in  other  words,  he  is  delivered  to  the  offi- 
cer of  the  law,  and  is  in  the  custody  of  the  law  for  the  purpose 
of  being  taken  to  the  State  where  alone  he  can  be  tried  for  the 
alleged  offence.  But  the  case  is  verj-  different  with  the  alleged 
fugitive  from  labor.  In  his  case  there  is  an  adjudication  be- 
fore the  commissioner  that  he  owes  sernce  or  labor,  and  that 
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he  has  escaped.  By  force  of  the  Act  of  Congress  under  eon- 
Bideration,  the  record  made  in  the  State  from  which  he  is  said 
to  have  escaped  is  conclusive  evidence  that  his  status  is  that 
of  a  slave. 

"The  commissioner  is  obliged^  if  liis  identity  is  proved,  go 
to  adjudge,  and  the  certificate  which  is  given  to  the  claimant 
is  given  because  t!ie  commissioner  has  so  adjudged.  More- 
over, the  commissioner  can  only  give  the  certificate  to  the 
claimant,  who  must  be  the  person  to  wliom  the  labor  or  Bei*v- 
ice  is  due,  his  agent  or  attorney,  and  it  is  given  to  him  for 
that  reason.  It  is  not  material  to  inquire  what  the  condition 
of  the  person  will  be  when  he  has  been  taken  to  the  State 
where  the  service  or  labor  is  said  to  be  due.  Ue  may  regain 
his  freedom ;  but,  if  he  docs,  it  will  be  l>y  force  of  tlie  law  of 
the  State,  and  not  by  virtue  of  tlie  Act  of  Congress  under  con- 
sideration ;  for  under  that  be  lias  been  adjudged  a  slave,  and 
by  force  of  it  he  has  been  taken  as  a  slave  by  the  person 
adjudged  to  be  his  owner,  his  agent  or  attorney,  from  the  State 
where  be  was  arrested,  to  the  State  from  which  he  is  alleged  [TO] 
to  have  escaped.  TVc  are,  therefore,  obliged  to  conclude  that 
the  alleged  fugitive  from  labor  is  taken  back  to  the  State  from 
whicli  he  is  said  to  have  escaped,  as  a  person  who  has  been 
proved  and  adjudged  to  be  a  slave,  and,  as  we  believe,  witliont 
due  process  of  law,  without  liaviug  his  rights  passed  uj^on  and 
determined  by  a  jury  of  his  peers.  We  think  it  essential  that 
his  right  should  be  maintained  by  all  courts  and  all  tribunals, 
and  for  the  reasous  above  given  we  must  affirm  the  order  made 
in  this  case,  discharging  the  relator,*' 

g  929.  The  remarks  of  Judge  Crawford,  3  Wise,  83-85,  dis- 
senting from  his  associates  on  the  question  of  the  validity  of 
the  Act  of  Congress  in  this  respect,  are  given  in  the  note.* 

'  S  WIbo.,  8S: — "The  rij^ht  of  trial  hy  jury  is  hlfl^lilj  ami  jusHy  estoi'merl,  luid 
is  exprcBsly  protoctoi  and  preserved  hy  our  State  constitiitjfin ;  and  ir  eftfiuot  b© 
denied  that  this  rlpfht  i?xt**ndB  to  nU  persotifi  i^ithin  tlie  StHt<?,  rf^tirdN^i^p  of  color, 
and  to  tliii  fitj^itive  from  labor  or  fllavxTy  as  to  the  frfemari,  in  i\\\  thnt  relnt^?B  to 
or  nffi'ita  his  life,  liberty,  or  property,  8ubj<*ct  to  the  several  prtfvisions  of  tlie 
CottstihiHfin  of  the  Unlt^-d  Btfites.  But  suppose  thnt  a  deinrmc!  hy  the  executive 
of  any  i>tiier  of  the  Stntea  of  this  Union  upon  tho  Governor  *4  this*  State  haa  been 
made,  to  eurrender  any  citizen,  whether  he  Ixs  white  or  black,  upon  a  charge  of 
fetony  eomroitted  in  tlie  State  from  which  the  re^juisition  coires.  It  may  be  that, 
ai  in  the  C4S«  of  an  unfounded  claim  upon  the  labor  and  aervke  of  the  alleged 
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They  are  only  a  repetition  of  the  argumentB  advanced  io  earlier 
cases. 

§  930.  In  the  cases  of  Biishnell  and  Langston,  9  Oh.,  177, 
thie  (|uestiott  was  not  considered  material  by  the  majority  of 
the  court.    Judge  Swan  does  not  examine  it  at  all    Judge 
Peck,  immediately  after  a  passage  already  cited,'  in  which  hd 
affirms  the  question  immaterial  in  that  case,  asks  (ib.  p.  213): 
'^  But  is  it  true  that  those  provisions  are  so  clearly  uncoofititu. 
tional  as  to  authorize  this  court  to  pronounce  them,  and  theUw 
in  which  they  are  incorporated,  invalid  ?    Tliis  is  certainhDOt  j 
the  case  if  the  repeated  decisions  of  the  Sopreme  Court  of  th^^l 
United  States,"  &c.,  referring  to  Prigg's  case  and  BootirgcAse, 
*'  Nor  are  we,"  he  adds,  "  without  decisions  of  the  highest  8t»ti.l 
tribunals  to  the  same  effect,"  citing  particularly  the  words  oCj 
Judge  Tilghinan  in  5  S.  &  E.,  and  Judge  Shawns  optniozi  ifti 
Sims'  case,  and  mentioning  other  cases,  together  with  2  StoajTl 

fugitive  slave,  the  person  deTudiw^led  as  a  fti^tive  from  joftioe  ooehi  not  to  L  _ 
delivtjrod  over ;  And  yet»  if  the  reqnisition  ha  in  due  form  of  law,  and  ftocotupMnil 
by  tha  proper  evidence  that  the  person  \b  charged  with  the  offence,  thf  ri|4hi  <" 
trial  of  the  fiacfc  h  not  afftirded  to  him  here ;  but  he  is  apprehended,  di«| 
htB  libi*rty,  and  trnneported  t-u  anotber  and   perhnp**  a  distaat  Stilts  1 
Could  thia  be  done  except  by  virtue*  of  a  provision  of  the  Constitution,  or  a  I 
There  would  mem  to  be  no  real  difference  between  the  demand  of  a  fn^ti^j 
justice,  and  the  clalni  of  a  party  to  whom  it  i§  alli*ped  labor  or  service  i*^  df 

**  In  either  cftee  there  is  a  deprivation  of  peraonal  liberty  without  the  ifl 
tion  of  fl  jury;  but  it  is  considered  ostontial  to  the  complete  enforecnr 
fiilfillraent  of  the  constitutional  eompnet,  that  a  temporary  deprivation  §b_ 
ponmrted  in  the  kidi\iduAl  eaae,  m  order  that  the  ooostitiitioQal  rtglit  | 
secured.     It  is  true  that^  in  the  cAine  of  a  fus^tive  from  justv^"  ^'" 
custody  of  the  officers  of  justice,  with  the  b<»nefii'ent  pr«- 
lavor  of  hia  innocBnce,  until  he  ahaU  have  been  duly  convii  r 
of  the  fuLfltlve  from  labor  Jie  is  plnceiJ  onder  the  coDtrol  *ti  hxa  cliUiiiMat,tol|i 
carried  t>ack  to  the  Stnt<?  from  which  he  is  eharj^ed  to  have  fled,  with  no  j 
tion  in  tnvor  of  Ma  freedom;  but  this  is,  I  think,  more  an  ai^ir 
pf^licy  and  justice  and  humanity  of  the  law,  than  a;^inst  it«  cmi 
case  mischt  arise  where,  by  UiUt?  swenrinj,'  and  conspiracy,  a   trt 
maehim*ry  of  this  law,  mifjht  be  pnatchtMl  from  hi&  liberty  and  r- 
condititm  of  slavery,  until,  by  a  suituble  proceeding,  he  otfi^t-ked  and 
freedom  ;  tint  tKi,  also,  by  similar  means,  an  innocent  man  may  b**  c« 
charjB^d  with  eriiiie,  and  placed  under  the  necessity  of  vindicating^  bU  i 
In  a  distant  State." 

Here  the  judi^o  eitea  from  Story's  Commentaries,  and  from  SergQintV  OoMiti* 
tutional  Law,  the  pasftai^es  which  are  given  pout.  ^  932,     He  then  adds : 

*'  Af^sumin^  that  the  framer.-^  of  the  Confi!(titutb»n  had  in  view  the  eaao*  of  fticv 
live  shivi's  only,  and  that  their  object  was  to  BecUFc  thu  dtdiv'"^-'>  "♦  "'  ►t>^ 
fn^Liptivea  nn  Anim  of  the  owner  or  person  to  whom  the  labor  is   i  ^i; 

obvioui*  that,  if  a  trial  by  jurj''  may  be  inmsted  upon,  the  dct  i  tit" 

aueatiou  miirht  be  protrncted  in  various  way  a,  so  aa  to  defeat  the  f  erj  ulj««l  rf 
le  coDstitutional  provision." 
*  Ante,  p,  Dtl». 
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Comm.,  g§  1811,  1812,  and  Sergeant  on  Const  Law,  39S,  as 
Biietaining  the  validity  of  the  law  against  this  objection. 
Judge  Peck  relied  ajiparently  on  this  authority  entirely. 

Judge  Brinckerhoff",  in  his  dissenting  ojjinion,  does  not  di8- 
cnsB  this  point-  On  page  222  of  the  report  he  Baye,  however, 
that  the  person  who  Iiad  been  rescued  had  been  "  deprived  of 
his  liberty  without  due  process  of  law,''  contrary  to  the  fifth 
Amendment. 

Judge  Sutliff,  on  page  246,  referring  to  the  same  Amend- 
ment,  argues  that  **  the  plirase  was  understood  then,  as  it  had 
long  before  and  has  ever  since  been  understood,  to  mean,  in  its 
legal  acceptation,  a  suit  instituted  aod  conducted  according  to 
tlie  pre&eribed  forms  and  usages  of  courts  of  justice  fur  ascer- 
taining guilt  and  determining  title.  No  one  then  understood, 
and  no  one  now  understands,  the  phrase  to  be  of  less  comprehen- 
sive import" 

"  Article  7,"  he  adds,  "  provides  that  in  suits  at  common 
law,  when  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  inviolate.  And  it  may  prop- 
erly be  held  tliat  a  person's  claim  to  his  liberty,  or  a  claira  for 
his  future  services  for  life,  is  a  claim  of  sufficient  magnitude 
to  give  the  right  of  trial  by  jury  under  this  provision  of  the 
Constitution. 

"  Previous  to  and  at  the  time  of  the  adoption  of  the  Con- 
stitution it  is  said  that  the  commondaw  writ,  de  homine  nple- 
giandoj  for  the  purpose  of  trying  the  right  of  the  master  to  the 
service  of  the  slave,  was  well  known  to  the  laws  of  the  several 
States,  and  was  in  constant  use  for  the  purpose,  except  so  far 
as  it  liad  been  superseded  by  the  more  summarj^  proceeding  by 
habeas  corpus  or  by  local  legislation. 

"  If,  then,  it  should  be  said  that  the  provision  in  the  Constitu- 
tion, 'no  person  hehl,'  &e.,  eontem plated  a  siminiary  t?urren- 
der  and  extradition,  the  answer  is  at  hand.  In  the  first  place, 
there  is  nothing  in  the  language  of  tlie  provision,  or  in  its  sub- 
ject matter,  contemplating  a  suAimary  proceeding ;  but,  on  the 
contrary,  from  the  language  and  object  of  the  provision,  it  is 
evident  that  no  surrender  is  promised  or  contemplated  by  the 
provision  until  the  case  provided  for  is  shown ;  that  is :  Ist- 
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Tliat  tlie  person  claimed  was  held  to  service  orlabor  under  1 
laws  of  aiiotlier  State.    2d.  Ttiat  sucli  service  or  labor  is  due  1 
the  party  chiiming  to  have  the  person  delivered  up-     And, 
That  the  person  so  held  to  service  under  the  laws  of  snch  Stat 
had  escaped  therefrom ^  and  all  presumptions  of  law  being 
favor  of  life  and  liberty,  and  tlie  claim  for  surrender  being 
claim  against  liberty,  it  must  be  fairly  proved, 

"  Again,  the  Amendment  of  the  Constitution  referred  t4J 
being  an  amendment  of  the  instrument  containing  the  fugiti^ 
clause  relied  on,  must  have  full  effect,  although  it  be  by  qaaiif 
ingj  or  even  by  necessary  implication,  entirely  abrogating  th 
provision  requiring  a  surrender.    Tliere  is  not,  however,  anj 
irreconcilable  incongruity  between  the  fugitive  clause  reasona 
bly  interpreted  and  the  Amendment.    The  Amendment  onlj 
makes  certain  what  ought  to  Iiaveheen  before  regarded  as  re^-J 
sonably  implied — that  neither  under  that  clause  of  tlie  Consti-| 
tution,  nor  any  other,  can  a  person  be  deprived  of  his  liberty^ 
except  by  due  process  of  law,  and  that  the  person  against  wbomi 
the  claim  is  made  has  a  right  to  a  jury  trial  and  all  the  ordt-j 
nary  facilities  of  a  court  of  justice  constituting  doe  process  ( 
law/' 

Judge  Sutliff  here  cites  the  language  of  Kent,  2  Coram.  3, 
already  given  in  the  extract  from  Judge  Wbiton^s  opinion, 
antej  p.  712.  lie  then  adds  ;  *'  The  object  of  the  fugitive  Act 
is  not  to  surrender  a  criminal  for  his  trial  in  another  State,  hut 
to  surrender  a  person  on  the  claim  of  another  person,  tliat  the 
person  claimed  is  his  debtorj  that  he  owes  him,  not  money,  but 
services.''  For  the  provision,  he  remarks,  includes  apprentices.* 
"  It  is  also  to  be  remembered,"  he  adds,  "  that  the  provisions 
of  the  Act  of  1850  are  as  general  and  comprehensive  as  any 
other  general  law,  in  its  terms,'^  He  gives  section  10  of  the 
Act,  at  length.  On  p.  250,  supposing  tlie  case  of  one  lieing 
eei^ed  who  is  actually  a  native  domiciled  free  white  cidxen  of 
the  State,  he  says: — *'Notv  can  it  be  gravely  insistetl  tliat  afinoe 
white  man  or  woman,  thus  arrested,  under  no  charge  of  any  criiDe 
or  offence  in  the  foreign  State^  but  merely  charged  with  owby  ] 
service  and  denying  the  claim,  is  not  entitled  to  a  fair  trial  by 

^  Oa  this  quedtioo  aee  antct  g  71 S* 
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jury,  and  to  the  benefit  of  due  process  of  law,  to  make  good 
his  or  her  defence  ?  If  eiich  right  does  not  exist  tinder  the  ex- 
press provisioa  of  the  Constitution  in  such  a  eaae,  in  what 
imaginable  ease  can  a  free  citizen  of  a  free  State  assert  his 
claim  to  a  due  process  of  law,  or  a  jury  trial,  to  show  a  legal 
defence  to  any  unjust  claim  against  hiin, — to  show  he  does  not 
0W6  service  or  money,  or  any  other  debt  or  demand,  claimed  of 
him  by  another  person,  and  upon  wliicli  he  had  been  arrested?'' 

§  931,  Tlie  next  authorities  in  the  order  herein  already  fol- 
lowed are  the  opinions  delivered  by  U,  S.  commissioners.  In 
the  note^  below  is  given  a  portion  of  Mr.  George  T,  Curtis' 
Opinion,  whicli  immediately  follows  the  extract  given,  ante,  p. 
676,  note.  Mr.  Luring  did  not  examine  tliia  question  in  his 
opinion  delivered  in  Bums^  case, 

§  9*^2.  On  this  question  there  is  very  little  to  be  gleaned 
from  the  commentators.  Story,  in  Conim,,  Ist  ed.,  §  IbU*],  2d 
ed,,  §  1812,  says :  "It  is  obvious  that  these  provisions  for  the 
arrest  and  removal  of  fugitives  of  botli  classes  contemplated 
summary  ministerial  proceedings,  and  not  the  ordinary  course 

'  IV.  Mon.  L.  R.  7 : — **  The  rendition  of  fugitiTefl  firotn  service  under  the  Consti- 
totion  ifl  an  avi  unalogous  to  the  rendition  of  fugitives  from  Justice,  and  the  two 
Cfta«^d,  9o  far  tm  thtf  powers  iind  duties  of  the  G^aeral  GovernmeDt  are  conctfrned, 
are  of  the  sfliiie  g^eneral  fhiiractor  and  may  upproprintely  be  provided  for  ijy  the 
same  (general  raeans.  The  purpose  of  proving  in  the  one  cnae  that  the  pctraou 
clftlmed  wfts  held  t*i  service  nmJi  has  eseaped,  and  iii  the  other  that  he  had  com- 
mitted a  rriiiie,  h  *?lmply  to  eHtablish  the  riifht  of  reiiiovaL  Nor  does  tlie  fiiet 
thnt  the  fugitive  from  aerviee  ia  aurrend*;red  t*>  his  owner,  while  the  fugitive  from 
iui^tice  1^  surrendered  t*i  the  Siate,  have  ft  tendency  to  show  that  the  proreetliugd 
here,  in  either  Cftse,  are  a  trial  of  anythinij  more  tJian  the  right  of  removal  In  both 
cases  th<s  Government  of  the  Lrnit4?d  Stftics  sarrendera  the  fugitive^  or  prtivides  for 
his  surrender,  to  the  party  to  whom  it  ban  stipulate' d  that  he  shall  be  delivered  up. 
In  the  ciwe  of  fugitives  from  service,  there  may  be  priii-tieal  difficult iea  or  impro&- 
ahilities  as  to  a  triul  after  a  fugitive  htws  returned.  But  the  Government  of  tlie 
United  States,  in  making  the  surrender  which  it  has  Btipulatedtomake/ia  noteoneti- 
tutioually  bound  to  stijmlate  for  r  trial,  and  its  oniis^ion  to  do  so  does  not  make 
these  proeeediiigs  final  and  ctmcl usivt%  instead  of  riiin.i^teriab  There  may  be,  * m  the 
other  hand,  practical  me^nsand  provisions  well  known  to  be  made  by  the  slave  State« 
for  trying  tliese  qneatioriJ*  of  freedom  by  proceae  instituted  fortheexpresi^piirpoiae. 
The  Eieneral  Goverumeiit  ha«  as  elear  a  right  tcj  look  to  one  class  of  prubabilitiea 
as  to  the  other.  Tta  Rooking  to  the  one  and  not  to  the  other,  does  not  make  its  ot^^i 
proceedings,  elearly  tlesigned  to  be  ministerial  and  to  secure  only  the  limited 
right  of  renioval,  a  full  and  final  trial  of  a  right  which  it  obviou^ily  intends  to 
leave  to  another  government  to  adjudicate,  upon  the  faith  that  it  will  do  justice  to 
its  own  t^utjeet*  If  this  be  so — and  there  is  no  dcmbt  that  it  is — this  j>roeeedii)g  is 
not  a  suit  at  common  law  in  which  either  party  can,  ns  a  matter  of  right,  denuind 
a  trial  by  jury.  The  decision  of  the  Supremo  Court  of  the  United  States  in 
Pngg*s  ease,  that  the  law  of  179S,  which  also  withheld  a  triid  by  jury,  is  consU- 
tuti'oual  in  all  ita  leading  provisions,  ftiUy  disposea  of  this  question," 
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of  judicial  investigations,  to  ascertain  whetlier  the  compbunlj 
be  well  founded,  or  the  claim  of  ownei'ship  be  established 
yond  all  legal  controversy.     In  cases  of  suspected  crimes,  th$f\ 
guilt  or  innocence  of  the  party  is  to  be  made  out  at  hU 
and  not  upon  the  preliminary  inquiry,  whether  he  shall 
delivered  up.     All  that  would  seem,  in  such  ca&e^,  to  be  nc 
sary,  is,  that  there  should  be  prima  facie  evidence  before  ^ 
executive  authority  to  satisfy  its  judgment,  that  there  is  probable 
can&e  to  believe  the  party  guilty,  such  as  upon  an  ordic 
warrant  would  justify  his  oominitment  for  trial.     And,  in 
cases  of  fugitive  slaves,  there  would  seem  to  be  the  same  nc 
eity  of  requiring  only  jprijna  facie  proofs  of  ownership,  wit 
putting  the  party  to  a  formal  assertion  of  his  rigbta  by  a  i 
at  the  common  law.     Congress  apj^ar  to  have  acted  upon  this 
opinion,  and  accordingly,  in  the  statute  upon  this  snbjeet,  ha? 
autliorized  suimnary  proceedings  before  a  magistrate^  upoi 
which  he  may  grant  a  warrant  for  removal.- 

This  passage  occurs  in  Stoiy^s  exposition  of  the  provisio 
itself.     He  does  not  refer  to  the  qneatiun  which  arises  on  a| 
comparison  of  the  Acta  of  Congress  with  the  guarantee  in 
Amendment,  and  does  not  offer  to  show,  by  any  interpretat 
or  consti-uction,   that  this  view  was  "contemplated."     Bil 
merely  cites  the  earlier  authorities. 

In  Sergeant's  Constitutional  Law,  Ist  ed.,  3S7,  3d  ed.,  ^ 
the  author  says  on  this  point  only ;  "^  From  the  whole  i 
and  tenor  of  the  Constitution  and  Act  of  Congreaa,  it  ap{ 
that  the  fugitive  is  to  be  delivered  up  on  a  summarj 
ing,  without  the  delay  of  a  formal  trial  in  a  court  of 
law/'  ^     K  this  is  intended  as  an  exposition  of  the  constitiitiog*^ 
ality  of  the  Act  of  Congress,  the  only  ailment  it  offers  is  in 
the  affirmation  that  such  is  the  "  scope  and  tenor  of  the  Coil- , 
stitution,"  independently  of  the  Act, 

§  9S3.  With  the  views  of  these  private  writers  may  he 
classed  the  Opinion*  written  by  6.  R.  Curtis,  E^<t  ^^ 

'  This  \s  one  of  tlie  aothoriiies  referred  to  bj  Storj  in  xhe  p«M^c  f^i  i 
his  ComtQentArieA.    Thejr  both  cite  Wright  «.  Dmesmt  5  ^n|.  ^  Bavk^  €1. 

*  Mr.  CortU  pni^eod  his  eimninfltion  of  thla  oli|eetirMi  h^  ^Amm»W^i^  iht  I 
effect  on  his  judgment  of  mat  existhig  weaf^t  of  ■TilhwHj  flqppoKlv  tfe  lv«  «l  J 
1793^  rderrui^  to  5  Sw  A  K,  6S ;  9  Johns,,  16, 67:  IS  Weo&, IJ«  111.  i^ ;  |#  J 
t«n»0SS.    He  MiyB,bc«td€«:  "But,  on  reflection,  [on  the  I 
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TJ.  S.  marslial,  from  which  a  portion  relating  to  tlie  nature  of 
the  commissioner's  action  has  been  given,  ante^  p.  678,  note. 
The  portion  here  given  is  intended  to  apply  to  tlie  question  of 
jury  trial.  But  it  also  exhibits  very  clearly  how  the  two 
questions  are  connected^  and  bears  quite  as  strongly  on  the 

this  authority,]  I  think  if  this  were  a  new  qoefition,  it  could  not  be  Bhown  that 
the  law  cDntravenes  this  article  of  the  Constitution. 

'*  At  the  time  the  Constitution  was  fonned,  tliere  existed  m  the  jurisprudeDCe 
of  all  the  States  (aside  from  Htiits  in  equity  and  ndniiralty)  the  trial  of  crmi«s,  the 
trial  of  right*  of  persons  and  property  between  party  and  party,  and  judicial 
inquiries,  fluiuinarily  luftde,  designed  to  accomplish  gome  limited  and  epecial  ob- 
jeet,  but  not  to  try  and  finally  >«ettle  the  ri|;ht  in  coutt^stotion. 

"  Tho  Con«titntion,  as  c>ri|Cjiiiftlly  fldopt<?d,  contained  a  clanae  aecnriii^  the  riifht 
of  trial  by  jury  only  in  the  trial  of  crimes.  It-a  silence  reerpecting  the  trinl 
hy  jury  in  anita  at  the  comjoon  Iftw,  and  tlie  apfrpllate  jariediction  g^iven  to  the 
Supreme  Court,  '  both  as  to  law  and  fact,'  were  laid  hnld  of  hy  tht*  enemiep  of  the 
Constitution  as  BtTOrif^  reasons  for  ite  rejection,  and,  even  iifter  it«  adoption,  formed 
no  iJiconaiderabte  part  of  the  grounda  of  oppoeitiou  to  the  new  g^jvemznent  {\ 
MarahaU'a  Life  of  Wasbin^n,  209;  210).  To  ohviftte  these  objectiona,  the  flpcond 
•Ttlde  of  the  amendmenta,  estnblishing  further  in^arda  for  the  citiaen  In  criminiil 
prosocutione,  and  the  seventh  article,  securing  trial  by  jury  in  suita  at  ctjmuion 
law,  were  adopted* 

*'  I  ana  not  aware  that  it  has  ever  been  euppnsed  by  any  one  that  these  two 
articlpft  bad  any  reference  to  the  third  claes  of  judicial  iiiquirice  above  mc^ntioned. 
That  jn^ticca  of  the  peace  in  the  Di&trict  of  Colnmbia  may  commit  to  pri<»on  a 
person  who,  on  a  summary  inquiry  before  them,  Diay  appear  to  he  probably  guilty 
of  an  ofleoGe,  and  thus  deprive  hltii  for  a  time  of  his  liberty;  that  the  same  thing 
may  be  done  by  magistratea  in  the  States,  for  offences  again  at  the  laws  of  the 
Umted  SUtea  \  that  the  Executive  authority  of  any  State  to  which  a  perr^on  ^hflll 
have  fled,  on  the  re<][ui?ition  of  the  Governor  of  another  State  whence  ho  fled,  and 
the  production  of  an  affidavit  made  before  a  magistrate  and  properly  cert  Hied, 
may  deliver  up  tlm  person  charged  with  a  crime  by  such  aflidavit ;  that  the  gov- 
ernment of  the  Umted  States,  through  its  magistrates,  may  apprehend  a  ftigitive 
from  a  foreign  country,  with  whicli  q  treaty  to  that  effect  exists,  and,  upon  a  find- 
ing by  such  magifttrntc,  may  deliver  him  up  to  be  transported  to  the  country 
whence  be  fled,  I  siippoiPe  im  one  hns  doubted.  And  if  this  be  so,  then  it  would 
acem  to  follow  that,  bc^'ides  the  trial  of  crimes  and  suit*  at  the  common  law,  in 
both  which  a  jury  must  Intervt-inj,  there  \^  r  third  class  of  judicial  inquiries,  and 
execHtive  at'tion  iherron,  in  which  the  Constitution  does  not  require  a  jury.  Under 
this  view,  two  qucistifms  arise : 

*•  Ist.  Whether,  in  point  of  fact,  the  proceeding  before  the  commissioner,  under 
the  statute  of  1S50,  is  a  judicial  inqiiiry,  to  be  gnmrnariJy  made,  designed  to 
accomplish  scbme  special  and  limited  object,  but  not  to  try  and  finally  settle  the 
right  in  contestation  ;  and — 

"2d.  Whether,  if  it  be  so,  Congre**s  had  the  constitutiondl  right  to  adopt  and 
apply  such  a  proceeding  to  the  case  of  a  fugitive  from  service,  and  gnini  the  aid 
of  the  ^xecuHv^  p^wer  of  ilu  UniUd  Stalin  vpoii  the  retuH  of  mteh  ct  nanmary  jurih 
feedifi£, 

**  This  first  question  musrt  be  answered  by  an  ejcarainatlon  of  the  Act  in  question, 
and  the  Act  of  1793,  whieh  is  in  pari  m^^rrftt,  wiuch  tlie  Act  of  1850  was  intended 
to  amend,  and  to  which  it  is  supplement-ary.  The  Act  of  17iJ3,  '^  the  Ist  and  2d 
sections,  makes  provisioni?  for  fugitives  from  justice,  and  empowers  the  agent 
apjjointed  to  recover  the  fugitive,  'to  transport  him  or  her  to  Ihtf  Stnte  or  territory 
from  lehich  he  or  she  xhaU  have  f^d.^  The  Sd  and  4lh  sections  have  reference  to 
fugitives  from  service,  and  enact,  that  the  certificate  given  to  the  claimant  or  hb 
agent '  shall  be  sulficieiit  warrant  for  removing  the  iaid  fugitive  froin  labor  to  the 
VOL,  II, — 4(5 
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firet  question  as  does  the  extract  already  given.  Altbongh 
tbe  force  of  judicial  opimon  cannot  be  claimed  for  it,  the 
argument  is  entitled  to  gn^at  consideration,  as  being,  prob&blj, 

State  or  ttrritortf  from  which  ht  or  •ha  /ed.*     It  Beems  to  tike  that  the  obffetaf  I 
each  of  theee  Beb  of  proriaions  Wftd  simply  cztr&ditioiu    A  ccrUficat^  C^^^a  br  I  ' 
magistrate,  upon  a  smnmarj  inquiry,  haa  no   definite  legal  effect  pucumily 
attached  to  it  by  the  general  prkiclples  of  jurisprudence,  and  it  mofli  haft  oai  I 
efii^ot  or  anuthcT,  accoraitig  ti>  the  euactmenttt  vhich  provide  for  iC    WhafegM^ 
effect  the  statute  gives  to  it,  it  may  poaBeBs — ^b«t  oothln^  beycmd  this.   Ai '   ' 
this  fltatate  say  a  it  ihall  warrant  a  remoYaV,  it  seems  to  me  to  be  a  Terv  i 
tiiterprotation,  which  shouUi  attribute  to  it  any  other  eflfect     I  ooticfad^ 
that  the  «ole  purpose  of  this  law  waa  extradition.     U  «o»  there  ia  certainlT  a  pr^  ' 
gumption  at  ihe  outset  tliat  the  Act  of  1850,  made  to  am eud  this  law, 
same  object  in  view,     I  perceive  nothing  in  thie  Act  of  1850  which  1 
the  coQcIusion  that  anything  beyond  thi*  was  intended    The  6th  section  i 
that  the  cerlilicatea  '  shall  be  concluaivo  of  the  ri^ht  of  Uie  periRin  or 
whose  favor  granted,  to  remove  auch  fugitive  to  the  3iat<}  or  territory  f 
he  efeca[»ed,  and  shall  prevent  all  molestation  of  aach  person  or  perao&i 
prooefts  issued  by  any  court,  ju(le:*>,  magiBtratc,  or  other  peraon  whomi 
whole  of  thb  taken  together,  I  think,  means  that,  for  the  purpose  of  i 
certilicate  shall  bo  coucluoive,  and  no  court,  Ac,  shall  do  anything  to 
such  removal     But  having  declared  that  the  eertiticate  »baU  be  ooncliu 
this  particular  and  limited  object,  it  follows  that  it  i*  not  concloaive  for  anyJ 
for  it  derives  all  its  effect  from  the  enactment,  and  here  the  enarttnent  «»t/^  " 
this  ooncluaion  is  made  necessary  to  ray  mind,  when  I  find  1 1 
being  due,  and  the  fact  of  escape  from  service,  may  be  conr 
the  magistpttte,  for  the  purpose  of  oh*ttdning  the  certificate*  j'trupiv  w>  ui?  prodw^  i 
tion  of  the  record  of  a  court  in  the  State  whence  the  fuqitive  e(»caped,  wluiall  PtegniJ 
In  to  be  made  on  ex  parte  testimony.     To  attribute  to  Congreat  an  iiitivfi| 
allow  the  claimant  to  make  proof  by  eja  parte  testimony  of  two,  out  of  three,! 
material  points — to  make  thie  proof  conclusive  for  the  porpose  of  obtahili|_ 
certiiicate,  and  then  to  make  the  «umoiary  hearing  operate  as  a  trial  aeCtlSa^l 
right,  seema  to  me  not  to  be  warranted  by  anything  found  in  this  law,    I  hb  kd 
by  the  whole  structure  of  the  Act,  as  well  as  by  a  detailed  examination  U  tk 
language  of  particulnr  parts  of  it,  to  n  clear  opinion,  that  the  proceeding  hdm 
the  commissioner  is  a  summary  judicial  inquiry,  terminating  in  a  r^  —*-*  — *■■ 
limited  object,  vIk.  :  extradition,  and  is  not  a  triid  and  final  ecrttlemeut  ( 
in  cnnteMation,     It  is  true  the  laws  of  the  United  8tatt»s  make  no  pi 
any  further  trial.     Neither  do  they  in  any  case  of  extradition.    The  ParM 
Great  Britain  may  suspend  tlie  hat>eafi  corpus,  and  keep  impnaoned  witbo 
a  person  given  up ;  or  pass  a  bill  of  attainder,  and  put  him  to  death,   IndeeiCI 
the  very  nature  of  the  case,  the  person  giveo  np  ia  to  he  tried  by  the  laws  of  thi 
State  or  country  to  which  ho  h  restored/and  it  is  for  those  ]-  "    "    -  ike  proviiki 
for  that  trial.     I  do  not  mean  to  say  that  the  governmeni  ket  «Slit£- 

tion  mat/  not  make  cynditionp.     But  it  seems  to  me  do  argia ..:it  thiai  W- 

ceedinga  were  designed  for  a  trial  of  the  right,  can  be  drawn  trom  the  Girtuiil 
no  conditions  for  a  future  trial  are  made.  The  only  just  Inference  ia,tiiat  to  ilk 
as  in  other  cases  of  extradition,  the  United  States  bad  confidence  that  jtiitioiWVBU 
be  done  under  the  laws  of  the  State  to  which  the  fugitive  should  be  re«torML 

"  If,  then,  in  point  of  fact,  this  proceeillnLT'  before  the  commiaeioner  ii  Mttntfv^ 
designed  onlv  for  a  particular  and  limited  object,  and  does  not  try  or  finaSj  itt^ 
tie  the  right  in  contestation,  the  inquiry  still  remains,  whether  Congrcia  ha4  ti« 
constitutfonal  right  to  grant  the  aid  of  the  executive  {lower  of  the  Cnitcdi*Ws», 
upon  the  result  of  such  inquiry. 

**  The  Const! ti;iti on  declares  that,  upon  claim  being  made  by  the  party  |o  vbfla 
the  service  ia  due,  the  fugitive  shall  be  given  up.  The  Supreme  Court  has  d«dW 
that  Congress  may  legislate  in  aid  of  the  execution  of  this  requisition  of  timCst- 
atitution.     It  U  not  said  by  the  Coustitution  houf  this  claim  shah  be  inada.   It  U. 
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the  most  complete  on  tins  point  of  any  that  have  been  oflFered 
in  support  of  the  Act  of  Congress. 

§  934.  From  the  foregoing  exliihition  of  opinions  on  the 
question,  whether  the  Acts  of  Congress,  by  providing  for  re- 
moval of  the  escaped  slave  without  trial  of  the  facts  at  issue 
by  a  jury,  are  in  violation  of  a  constitutional  guarantee,  it  ap- 
pears that  those  supporting  the  negative  may  be  diseriminatedj 
like  those  on  the  former  inqnir}^,'  as,  firsts  those  which  thus 
determine  by  reference  to  the  authority  of  earlier  cases,  and, 
aecondy  those  which  determine  it  by  independent  rc^asoning ; 
and  that  here,  as  in  the  former  instance,  tlie  greatej*  number 
of  opinions  are  in  the  first  class,  and  that  here  also  many 
judges  carefully  avoid  the  expression  of  their  individual  opin- 
ion, and  declare  themselves  to  be  following  the  earlier  de- 
cisions,— ^sometimes  even  intimating  a  misgiving  as  to  tiieir 
correctness. 

therefore,  a  subject  of  leirislation  }tr,v^  \t  SiliaU  be  mncle.  It  i«  not  said  how  it  shall 
h«  determined ;  and  it  \%  therefore,  left  l«>  lejEf^isUition  liow  it  ehnU  be  d«termlned. 
The  lecialMion  mwst  conibrm  itself  to  auy  cuusttttitiona]  restriction g,  if  ftuy  such 
Are  to  ne  faund ;  but  where  cao  they  bt?  fuund  ?  It  will  not  !>e  enough  to  say  that 
the  personal  liberty  of  the  citizen  is  a  comiuon-law  rigbt,  and  therefore  it  cannot 
be  interfered  with  without  a  suit  nt  eommon  law,  and  in  that  a  jury  miiBt  inter- 
ireno ;  for  it  ift  not  true,  that  the  pergonal  liberty  of  tlu«  ritiieD  I'au  not  be  re.^trained 
without  a  giiit  at  conmion  law ;  and  if  it  were,  akves  are  not  parties  to  the  Con* 
ititution,  nor  under  its  prote<?tion. 

**  If  it  be  in  the  pnwer  of  Conj^eafl  to  provitle  for  the  giving  up  of  fugitir^^  from 
justice  without  a  trial  by  jury,  which  has  been  practiced  on  by  the  Statea  for  more 
than  half  ft  century,  and  never  doubted,  it  acema  to  uie  the  power  is  even  uiore 
free  from  doubt  in  the  case  of  a  fugitive  from  service*  Fugitives  from  justice  may 
be,  and  oft^en  are,  citizens,  and  under  the  protection  of  the  Coustitutiou,  and  en- 
titled to  the  beiietit  of  its  pro^inions  ;  fugitives  from  service,  when  slaves,  are  not 
thus  entitled.  Fugitives  from  juBtice  cunnot  be  seized  and  carried  away  without 
some  inquiry  and  legal  process;  fngitivea  from  service  may  be  taken  anywhere, 
by  thoae  having  a  fegal  chiim,  and  by  force  of  the  legal  title  carried  frciiri  the 
Stat+s  If  it  be  said  that  a  person  may  be  seised^  and,  after  this  sumaiarjfT  inquiry, 
carried  awuy,  who  is  uot  a  fugitive  from  service,  an<l  ihna  a  citizen  may  be  teui- 
porarily,  and  ptrhajw  finnlly,  deiirive<i  of  hia  liberty,  bccnuse  he  may  not  find 
means  to  defend  himself  where  he  is  carried;  it  may  be  said  also  that  a  person 
may  be  carried  away,  who  is  not  a  fngitive  from  justice,  and  may  be  unjus-tly  and 
oppressively  dealt  with  in  the  place  to  which  he  is  transported  The  tnith  ipi, 
the  Constitution  has  in  view  neitlier  of  these  cases.  It  pro\ndea  great  gtineral 
rules  and  powers,  leaving  to  legifjlation  to  guard  and  limit  the  practical  appliratiou 
of  those  powers,  so  that  injustice  i^hall  not  be  done;  and  if  opportunity  is  given 
for  injustice,  it  is  the  fault  ctf  the  Lcgirtlature,  who  have  notwiselv  exercised  their 
powers,  bnt  by  no  means  prnvea  that  the  action  of  the  LegTsfature  exf^Ath  its 
powers.  If.  then,  the  (Constitution  leaves  it  to  Congress  to  detemiine  hfm  the 
claim  shall  be  made,  evidenced,  nnd  di  tcrmined.  upon  which  the  fuiptive  shidl  he 
given  up.  I  cannot  perceive  why  thii*  summary  inquiry  by  a  Commissiom  r  is  not 
const! tntionally  sutiicienl,  however  preferable  you  ur  1  might  consider  some  other 
manner  of  proceeding  to  be." 

'  Atde,  p,  670. 
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The  argnmcnts  found  in  the  second  class  of  opinioni  sre 
distingiiishaLle  as — 

1.  That  which  agsuraes  a  parallelism  between  the  delivery 
of  the  alleged  fDgitive  slare  to  the  claimantj  and  the  delivering 
up  of  a  ftigitive  from  juBtice,  and  find  an  argument  on  anUtcvw 
ity  in  the  customary  acquiescence  in  the  latter. 

2.  That  argument  which  lies  in  the  proposition  that,admiu 
ting  the  general  application  of  the  objection  to  such  an  exer* 
cise  of  power  on  the  part  of  the  national  authority,  a  stmrniarf 
proceeding,  as  an  exceptionj  is  specially  contemplated  by 
provision  of  the  Constitution, 

3.  Tlie  argument  that,  admitting  tlie  general  application  of 
tlie  objectioUj  the  gnarantee  does  not  apply  in  the  ca^-e  of  • 
person  claimed  as  a  fugitive  from  labor,  because  slavee 
not,  or  are  not,  "  parties  to  the  Constitution." 

4.  The  argument  that,  the  delivery  to  the  claimant  is  not  i 
being** deprived  of  liberty  without  the  process  of  law,"  beeaoM 
it  is  preliminary  or  ancillary  to  some  ulterior  due  proem  if 
laio  whereby  the  right  to  liberty  will  be  determined ;  or  tht 
argument  that  it  is  an  exiradithm^  as  opposed  to  a  suit  at  kw, 
or  at  common  law. 

5.  That  which  may  be  called  the  argument  from 
g  935*   1.  As  to  the  first  argument,  that  which  has 

been  said  in  respect  to  the  same  argument,  urged  in  th 
mer  instance/  will  apply  Iiere  to  show  that  the  parallel 
not  exist,  and  tlie  difference  between  the  two  acte  of  delifCfj 
will  be  noticed  hereafter  in  connection  with  the  fourth  argu- 
ment. 

§  936,  2,  The  argument  comprehended  in  the  propofiition 
that  a  summary  proceeding  is  specially  contemplated  in  tbe 
constitutional  provision,  as  ordinarily  stated,  and  as  stated 
by  Judge  Story  in  sec.  1812  of  Iiis  Commentariea,  is  simfJe 
assertion.  The  question  being — is  a  summary  proceeding,  or 
one  without  the  verdict  of  a  jur)',  sanctioned  by  the  CoDstim- 
tion  ?  the  argument  m — such  a  proceeding  was  conteniplflted, 
or  is  indicated  in  the  provision  itself, — therefore,  sanctioneA 
Now,  since  it  is  not  shown  where  or  by  what  words  in  the  pro- 
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'  See  anU,  %  »06. 
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vision  this  intention  of  the  anthers  of  the  Constitntion  is  dis- 
covered, the  argument^  if  any,  must  be  founded  on  something 
like  a  distinction  between  iDterpretation  and  construetioii,  and 
amounts  to  this :  While  thu  fair  interpretation  of  the  terms  of 
the  guarantee  in  the  Amendment  requires  the  verdict  of  a  jnry 
to  sanction  such  deHvery%  yet,  by  construction  of  the  provision, 
it  may  he  known  that  an  exception  is  here  intended,  K  this 
is  the  argument,  the  construction  resorted  to  appears  to  bo 
that  under  which  the  provision  is  regarded  as  a  compact  or 
treaty  between  the  States,  an^l,  it  being  assumed  that  the  State 
has  therein  given  a  guarantee  to  the  other  States,  it  is  argued 
that  this  guarantee,  operating  as  public  law,  must  override  all 
other  guarantees  operating  as  private  law.  If  this  were  the 
true  consti-uetion,  it  might  fairly  be  urged  that  this  guarantee 
given  by  the  State  to  other  States  must  be  subject  to  the  pre- 
existing guarantees  which  it  had  given  to  private  persons. 
And  if  (on  the  supposition  that  a  guarantee  given  in  the  Con- 
stitution of  the  United  States  must  be  executed  irrespectively 
of  guarantees  in  State  constitutions)  this  argument  might  be 
admitted  to  justify  an  extradition  by  the  State's  authoiity  in 
disregard  of  the  State's  bill  of  riglits,  yet  the  Constitution  of 
the  United  States  itself  contains  similar  guarantees  of  the 
rights  of  private  persons ;  and  all  parts  of  the  same  instru- 
ment must  be  construed  in  harmony.  Such  guarantees  in  the 
Constitution  are  expressly  intended  to  restrain  all  exercise  of 
powers  conferred  by  national  authority,  and  should  apply  here ; 
even  if  it  could  he  maintained  that  Congress  or  the  national 
Government  are  authorized  to  act,  instead  of  the  States,  in  ful- 
filling the  duty  which  arises  under  this  construction  (ac- 
cording to  the  theory  in  the  second  of  the  four  constructions 
exhibited  in  a  former  chapter),  or  if  the  duty  of  delivery  is  im- 
posed by  the  provision  upon  the  national  Government,  accord- 
ing to  the  theory  connected  with  the  third  eonstrnction. 

It  has  been  said  by  some  that  the  words  **  on  claim,"  fairly 
interpreted,  are  enough  to  show  that  a  summary  proceeding 
was  intended/    Ko  argument  in  support  of  this,  from  any 


*  See  Life  of  Jadge  Bewdaley,  648 ;  ootmacl  in  U  Weml  fil9 ;  Conway  Robin- 
son's  Eisay,  fl  South.  Lit.  100. 
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previous  tm^  loquendi^  has  been  preeeiited.  Such  int 
tion  is  only,  in  factj  another  form  of  stating  that  consi 
of  the  provision  which  lias  just  been  indicated;  being  eqi 
lent  to  saying  that  an  international  requisition  or  demand  fti 
rendition,  made  upon  the  State  as  a  political  person,  in  di 
tion  from  a  controversy  between  private  persons,  results 
the  character  of  the  provision.  The  term  claim  and  the 
dematid  used  in  the  clauee  relating  to  fugitives  from  jmXia 
are  each  primarily  used  to  indicate  the  legal  pursuit  of  pri- 
vate  rights. 

§  937-  3.  In  the  third  argument — that  these  gIla^anteel^  i<^\ 
not  apply  to  persons  claimed  as  fugitives  owing  service  tnj' 
labor  in  some  State  from  which  they  have  escaped,  becai 
slaves  are  not,  or  were  not,  parties  to  the  Constitution — thi 
Is  more  than  one  fallacy. 

In  the  first  place,  it  is  not  as  party  to  the  Constitution  tliat 
the  guarantees  contained  in  it  apply  in  the  case  of  any  privsta 
person.  The  Constitution  is  either  the  act  of  one  party  alone, 
the  integral  people  of  the  United  States,  or  of  as  many  \mrdm 
as  there  are  States ;  the  integral  people  of  each  State  being  in 
that  view  a  party.  The  idea  that  any  natural  person,  b  hii 
individual  capacity,  is  or  was  a  party,  is  a  relic  of  the  socialr 
aompaci  theoiy.  If  any  individual  niembci's  of  society  may  be 
discriminated  as  parties  in  the  genesis  of  the  State  and  nationjil 
Constitutions,  tliey  must  be  those  who  held  the  elective  fran- 
chise; and  it  was  never  pretended  that  these  guaranteea  i|»* 
plied  to  those  only  who  are  *' freemen"  in  that  sense  of  tlw 
word,  even  under  State  constitutions  wherein  tlie  phrageolcigv 
is,  ^*  no  freeman  shall  be  dlgseizcd,' '  &c.  Tliese  guarantees  bare 
been  declared  by  some  one  or  more  coustituent  parties  (rf^ 
whom  it  is  enough  to  know  that  he  or  they  held  the  6U]tremo 
power)  for  the  benefit  of  certain  recipients,  who,  in  that  scMe, 
may  be  called  parties;  and  the  argument  may  be,  that  penom 
claimed  under  this  provision  are  excluded  from  the  number  of 
these  recipients,  because  daves  are  not  the  recipients.  It  maj 
be  admitted  that  these  guarantees  do  not  apply  to  slaves  whca 
introduced  into  the  contttitution  of  a  State  wheTein  slarery 
exists ;  that  they  are  to  bo  understood  as — no  freeman,  ntdhs 
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Uler  homOy  sliall  be  disseized,  &e/  But  these  guarantees  in 
the  national  Constitution  are  against  the  powers  of  the  national 
Government,  even  when  employed  in  enforcing  the  national 
law  ;  and  the  national  law,  of  itself,  kiiowB  nothing  of  the 
Btatns  of  persons  as  bond  or  free ;  it  recognizes  persons  accord- 
ing to  the  status  given  them  in  the  State  where  it  finds  them. 
In  the  eye  of  the  national  law,  the  status  of  the  man  who  has 
escaped  from  a  State  wherein  he  was  a  slave,  and  who  is  in  a 
non-slaveholding  State,  must  be  given  by  the  law  of  the  lat- 
ter until  the  contrary  is  proved ;  and  how  it  shall  be  proved,  is 
to  be  determined  by  these  guarantees  of  the  Constitution  which 
apply  to  him  as  well  as  to  those  not  liable  to  such  claim. 
When  the  question  is,  how  shall  a  man  be  proved  to  owe 
service  and  labor,  to  have  escaped,  &c.,  it  is  absurd  to  say  it  is 
proved  by  assiiniing  him  to  be  a  slave. 

It  may  be  objected  that  these  guarantees  do  not  neces- 
fi&rily  have  a  universal  personal  extent ;  that,  as  a  personal  dis- 
tinetion  was  recognized  in  the  extent  of  these  guarantees  at 
common  law  in  the  several  colonies,  and  that,  as  it  is  now 
recognized  in  determining  the  yi/6f^*-international  recognition 
of  citizens  and  their  privileges  and  immunities  under  another 
clause  of  the  fourth  Article,*  so  it  must  here  be  applied.  The 
answer  here,  also,  is,  that  the  extent  of  such  guarantee  depends 
on  the  law  of  the  State,  and  that,  as  the  national  Government 
recognizes  slaves  in  the  slave  States  as  not  protected  by  such 
guarantee,  so,  in  a  State  attributing  personal  freedom  to  all 
or  any,'  it  must  recognize  the  guarantee  as  extendiug  to  such  ; 
and  that  to  except  a  person  from  it,  because  ekiimed  not  to 
be  protected  by  it,  when  the  question  turns  upon  his  being  a 
person  included  under  the  provision,  is  absurd. 

In  the  denial  of  the  application  of  these  guarantees  there  is 
either  a  fallacy  in  the  reasoning,  or  the  argument  is  incidental 
to  the  doctrine  upon  which  the  doctrine  of  seizure  and  removal 
depends,  that  the  effect  of  the  provision,  independently  of  the 

*  Williams,  Ch.  J.,  in  Jackson  v,  Bullock,  1 2  Conn,  48. 

*  Thftt  negroes  do  Dot-  parti cipat^  in  the  political  franchisee  held  by  white  per- 
Bons  of  the  same  Age,  et'X,  imd  property  qualification,  U  no  reason  fur  holding  ihat 
the  J  do  not  pnrticijiate  in  the  beoefita  of  a  Statt*  bill  of  rights*  See  Ely  v. 
Thompaon,  atiU,  p,  1 1. 
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action  of  Congress,  is  to  make  the  law  of  status  of  the  Stati 
iVom  which  the  elave  escapes  operative  in  the  State  into  wbic 
he  goes,  thus  continuing  all  his  liabilitiee  and  all  correlatii 
rights  of  his  owner  under  sanction  of  the  Constitution 
ting  as  private  law.  Tliis  doctrine  has  already  been  examine 
But  if  it  were  correct,  the  question  occurs — how  is  one  to  bfl 
known  to  be  thus  affected  by  the  law  of  some  State  other  than] 
that  which  is  the  forum  of  jurisdiction  t  The  argument  prove 
too  much ;  if  good  for  anything,  the  conclugion  is,  that  anj 
man  may  be  seized  as  a  fugitive  slave  and  removed,  and 
the  State  has  no  power  to  protect  any  of  its  citizens  aga 
such  seizure.* 

§  938,   4.  The  fourth  argument,  whicli  is  that  principally 
relied  on,  is  the  same  as  the  fourth  in  the  series,  already  notice 
of  arguments  against  the  objection  tliat  the  commissioners  exe 
cise  judicial  power.    The  observations  already  made  in  answer ' 
to  that  argument '  will  apply  hero  also.    The  argument  that  in 
the  constitutional  provision  a  ea^^  of  tradition  is  < 
plated,  as  distinguished  from  a  tidt  at  co^nmon  law, 
considered  in  the  sections  immediately  following,  wlierein  th^ 
proper  extent  of  these  terms  is  examined. 

Besides,  if  the  judge's  or  commissioner's  decision,  were,  by  , 
the  law  of  Congress,  made  preliminary  to  ulterior  proceeding 
in  the  State  from  which  the  person  claimed  is  said  to  hai 
©scaped,  the  question  arises — what  is  a  trial  by  jury,  in  vieii 
of  the  Constitution  of  the  United  States  t    Without  minute 
discussion  it  may  be  atlirmcd  to  mesn  jury  trial  as  known 
the  colonics  and  States  in  the  generality  of  cases^  and  to  the! 
selection  and  impamieliug  of  juries  in  ordinary  suits  at  com- 
mon law.    Eiit  it  is  evident  that  trial  by  jury  may  hare  a  Tety^J 


B  jadgmont  of  the  Supreme  Court  of  the  United  SlAtes.  m  Pri«e*# 

I  the  judgment 


»Th© 

reversed  tie  judgment  of  the  fennsylvaniH  State  Court  n 
thmt  he  had  a  legal  right  to  do  what  tlie  8tAt«*  eoiirt  li 
imder  the  State  Eiw  for  doing.     But  in  the  sAoie  juJj^jr:.:  .^  _  . 

clored  that  State  law,  which  ap|)lied  eqajJly  to  ciises  where  there  ww  no 
to  remove  a  person,  to  be  une<jnstittitif>aul  and  Toid.    {Ant^,  p.  47t>.)     Thi 
acttmlly^  the  dcwtrine  fnalntftined  hy  Judge  Story  in  this  cade, — the  StAtr«^ 
no  power  to  puuish  the  forcible  retnoral  or  kitWppin^  of  per^ns  wiihiiijl 
junadlctioaa,  whether  the  pertnons  so  removed  or  kidnapped  are  or  are  not  ftr^ 
fllarei^    The  same  thin^  is  asaerteil  by  Judge  Crawford  in  Booth's  cust^ 
extract  given  anU,  p.  716,  note, 
"-lii***,  g  908. 
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different  meaning  in  the  jurisprudence  of  the  different  States ; 
and  it  will  appear,  from  a  cursory  examination  of  the  statute 
law  of  the  slave  States,  that  a  trial  of  the  issue  of  freedom  or 
slavery  by  jury  in  some  of  those  States  must  be  a  very  different 
thing  from  jury  trial  of  the  issue  under  the  national  authority 
with  the  ancient  conmion-law  sanctions. 

5.  The  argument,  from  a  supposed  necessity,  being  equally 
applicable  against  other  objections  taken  against  the  law  of 
Congress,  will  be  considered  hereinafter,  with  those  objections. 

§  939.  Admitting  the  weight  of  judicial  authority  to  be 
affirmative  of  the  validity  of  the  law  of  Congress,  though  not 
providing  for  a  trial  by  jury,  it  may  yet,  in  accordance  with 
the  method  herein  pursu^,  be  inquired  how  the  question  is  to 
be  regarded  in  the  light  of  general  principles  applied  to  the 
construction  and  interpretation  of  these  clauses  of  the  Con- 
stitution. 

If  that  view  of  the  nature  and  operation  of  the  provision 
be  the  correct  one,  according  to  which  it  acts  as  private  law, 
creating  cases  falling  within  the  judicial  power  of  the  United 
States,  and  if,  on  the  grounds  hereinbefore  presented,  the  right 
of  the  claimant  is  not  one  which  he  may  himself  make  perfect 
by  seizing  and  removing  the  slave  or  bondman,'  then,  in  being 
a  demand  against  a  legal  person,  whose  status  is  presumptively 
determined  by  the  local  law  of  the  State  in  which  he  is  claimed 
for  a  debt  of  personal  service,  such  claim  may  properly  be 
called  a  suit  For  a  suit,  in  ordinary  speech,  is  equivalent  to 
a  legal  claim  or  demand  of  one  or  more  private  persons  against 
one  or  more  other  private  persons,  to  be  decided  by  some  in- 
strument of  the  judicial  function  of  sovereign  power.  Such 
claim  of  a  master  seems  to  be  within  the  description  of  a  suit 
which  is  given  by  Marshall,  Ch.  J.,  in  Cohens  v.  Virginia 
(1821),  in  reference  to  the  use  of  the  word  in  the  eleventh 
Article  of  the  Amendments.* 

»  AnU,  pp.  569-580. 

•  6  Wheaton,  407,  ManluUl,  C.  J.,  deliyering  the  opinion  of  the  court :  "  What 
is  a  suit  ?  We  understand  it  to  be  the  prosecution  or  pursuit  of  some  claim,  de- 
mand, or  request.  In  law  language,  it  is  the  prosecution  of  some  demand  in  a 
court  of  justice.  The  remedy  for  eyery  species  of  wrong  is,  says  Judge  Black- 
stone,  'the  being  put  in  possession  of  that  right  whereof  the  party  iniured  is 
deprived.*    '  The  instruments  whereby  this  remedy  is  obtained  are  a  divertity 
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If  it  ia  said  that  tliis  view  of  the  operatloa  of  the  proi 
Itself  is  not  6upi»ortcd  by  the  leading  authoritiea,  and 
under  the  received  constraction,  there  can  be  no  case  wit 
the  judicial  power,  and  consequently  no  suit,  until  m  mode 
pursuing  the  claim  has  heen  established  by  legislation. 
obvious  that  the  effect  of  the  legislation  of  Congresfi 
to  produce  a  law  acting  on  private  persons  in  the  same 
as  the  provision  itself  under  the  fourth  constmctioD  ;  thi 
under  this  legislation^  a  case  does  arise  in  which  the  clainiAiil 
and  the  person  claimed  are  the  parties,  and  that  neither  the 
State  nor  the  national  Government  appears  aa  party  owing  th^ 
obligation  J  and  the  latter  appears  only  as  the  administrator  i 
the  law,  which  cannot  be  enforced  without  suit.* 

Supposing,  then,  that  the  claim  of  the  owner,  made  eitbc 
under  the  provision  itself,  operating  as  private  law,  or  tinde 
some  Act  of  Congress  giving  it  like  operation  on  private 
sons,  may  be  called  a  suit,  it  is  then  farther  necessary  to  de 
termine  whether,  under  the  particular  class  of  suita  here  deeij 
nated  suits  at  common  laiCy  this  claim  or  suit  may  be  coin| 
bended. 

g  THO,  If  common  law^  be  here  taken  to  mean  a  rule  derii 
from  precedents  and  custoui,  from  tlie  judicial  application  of 
natural  reason,  in  distinction  from  a  rule  resting  on  positive 
legislation,*  the  only  remedial  forms  which  could   be  called! 
suits  at  common  law  would  be  those  which  judicial  tribunals.^ 
might  themselves  adopt  on  the  authority  of  ])recedent  or  coi- , 
torn ;  and,  since  there  was  not,  before  the  formation  of  the\ 

of  tuit«  acid  ActionA,  which  are  di^fined  bj  the  Mirror  tn  be  the  Uwfiil  deomikd  < 
one*8  flight/     Or,  as  Briict*»n  and  Fleta  oxprese  it,  in  the  words  of  JitsfAnmn,  '/m-^ 
pr(y«ftfwndi  in  judicio  giiod  aiictii  debflur.      Blftckatone  then  pfroceeds  to 
<jvery  specie*  of  remedy  by  suit ;  and  they  are  oil  cases  where  the  p;i 
clAims  U}  obtain  something  to  which  he  has  a  ri^ht.    To  commenee  a  q 
demand  somethinfj  by  tiie  instrtution  of  proeew  in  a  court  of  justice ;  and  to 
prosecute  Ihe  suit  is,  according  Uj  the  common  aoceptatioii  of  language,  to  ooft-  , 
tinue  that  demand/*  t 

*  8o«  the  same  reasrmicig  applied  in  the  parallel  inquiry,  an^ty.  p.  61H).  Tna 
the  words, "  shall  be  rlc'liv<?rea  op  on  clfiim  of  the  party  to  whora  sTjch  lab«»r  r»r  ' 
service  U  dm**  Mr.  Wolcott,  9  Oh.,  164,  argues  very  forcibly  that  a  comnnoti-Uw 
trial  is  contempbited.  Bat  appliciitiim  of  the  ailment  def»enda  upon  tho  con- 
ntructifm  whirh  may  be  ftdoptt^d.  The  same  remark  applies  to  Jad^  Siulth's 
reasoning",  3  WiM%,  87-39,  an^r,  p,  6G8.  In  these  pasaaj^t^s  the  }Kidee  ana  attorney 
general  (five  the  pruviflion  the  fourth  construction,  while  their  demal  of  the  power  I 
of  Congress  ie  bused  on  the  firat  construction^ 

«  Antt,  %  86, 
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Constitution  of  the  United  States,  any  enstomary  or  common 
law  of  the  United  States  regarded  as  a  single  forum  or  juris- 
diction, it  might  be  questioned  whether  any  forms  of  judicial 
proceeding  which  might  be  adopted  by  the  tribunals  holding 
the  judicial  power  of  the  United  States,  either  on  their  own 
authority  or  by  the  sanction  of  legislation,  could  be  called 
common-law  suits  in  this  sense.  Or,  if  any  forms  so  used  under 
the  authority  of  the  United  States  or  in  applying  the  judicial 
power  of  the  United  States«iay  be  denominated  suits  at  com- 
mon law,  in  this  sense,  it  can  only  be  such  as  may  have  for- 
merly prevailed  by  force  of  precedent  or  custqja  in  the  particu- 
lar State  or  several  jurisdiction  within  which  that  judicial 
power  is  applied.*  So  that  the  judicial  power  of  the  United 
States,  if  applied  in  any  of  these  forms,  might  be  said  to  be 
employed  in  a  suit  at  common  law. 

A  common  law,  thus  distinguished  from  positive  legislation, 
must  necessarily  be  recognized  in  every  system  of  jurispru- 
dence.* But,  remembering  the  principle  that  the  particular 
use  of  words  by  the  authors  or  promulgators  of  the  Constitu- 
tion must  be  the  key  in  interpretation,*  it  is  to  be  noticed  that 
while,  in  English  and  American  jurisprudence,  common  law 
was  thus  distinguished  from  statute  law,  or  positive  legislation, 
yet  it  had  another  and  peculiar  limitation,  when  employed  in 
discriminating  judicial  methods  of  enforcing  rights  and  obli- 
gations and  remedying  wrongs,  in  which  it  is  contrasted,  not 
with  statute  law,  but  with  the  Koman  or  civil  law,  or  with  the 
remedial  forms  employed  in  its  administration.  When  remedial 
proceedings  and  judicial  formalities  are  referred  to  as  "  suits  at 
common  law,"  the  presumption  is  that  they  are  contrasted 
with  suits  which,  though  also  conducted  according  to  precedent 
and  customary  law,  yet  have  not,  in  England  and  America, 
ever  been  so  called,  i.  e.,  suits  following  the  course  of  the  Eo- 
man  or  civil  law  courts  as  it  had  customarily  been  understood 
in  English  and  American  equity  practice  and  in  courts  of  ad- 
miralty and  maritime  jurisdiction. 

I^ow,  in  suits  at  common  law,  when  so  distinguished,  a  trial 
of  questions  of  fact  by  a  jury  is  the  principal  circumstance  dis- 

» Curtis'  Coxnm.,  g  19.  •  AfUe,  §  85.  *  Anie,  gg  605,  606. 
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tioguishing  them  from  suits  following  the  civiUaw  for 
judicial  proceeding.     If,  tben>  "  suits  at  common  law  '■  w\ 
designated  with  reference  to  the  formal  character  of  tbo 
ceediiig,  the  Amendment  is  only  equivalent  to  saying  that  the 
trial  by  jury  shall  continue  to  be  used  in  those  forms  of  pr 
ceeding  which  are  characterized  by  a  trial  by  jury.     Under] 
this  construction,  it  would  altogether  depend  upon  the  choic 
of  the  courts,  or,  at  the  farthest,  upon  the  wiU  of  the  natiana 
legislature,  whether  this  Amendment  should  have  any  force  in 
reference  to  the  judicial  determination  of  any  particular  rigli 
or  obligation  oLprivate  persons.    In  otlier  words,  it  would 
depend  upon  theliistorical  character  of  the  form  of  proeeedin 
which  should  be  adopted  for  the  judicial  determination  of  anjr 
"  case ''  or  "  controversy,"  whether  it  should  be  known  u 
"suit  at  common  law "  or  not ;  and  it  would  appear  to  be  atl 
ways  within  the  power  of  Congress,  under  the  power  to  iQreitI 
and  regulate  the  powers  of  the  judicial  department  of  the Gut<^ 
ernment  of  the  United  States,  to  determine  whether  any  pa 
ticuiar  right  and  obligation — any  subject  of  remedy — fibaald] 
constitute  the  subject  matter  of  a  "  suit  at  common  law,"    By] 
prescribing  a  method  of  proceeding  unknown  to  t!ie  coramonT 
law  of  England  and  of  the  several  States,  which  thus  distingni^J 
between  suits  at  common  law  and  suits  following  the  civil  or] 
Koman  law,  Congress  might  do  away  with  the  force  of  thiij 
Amendment  in  all  cases,  or  in  any  particular  clasB  of  eaaes  orj 
controversies  falling  within  the  judicial  power  of  the  United] 
States.* 


*  Tliig  would  seem  to  be  Mr.  Justice  McLenn's  underslAnding  oftMa  f 
from  Ilia  lan^un^e  in  Parst^riM  v.  Bedford,  3  Peters,  4BU.  464,  ^vh^y*^ 
from  thf  iimjority  af  the  cuun,  he  h«ld  tlmt  the  cose^  coming  h 
Court  aittiufj;  in  LoinBiana,  was  cot  n  suit  at  coinmoii  Uw,  such  aa  i 
Amemdraent,  because  the  judieiftl  power  had  been  applied  accor 
of  th<?  civil  law,  or,  rttthtT,  ttecording  to  that  peculiar  form  of  r* 
used  in  Louisiana,  partly  derived  from  etntutc  aiul  partly  froni  Xhv  la 
On  page  466  of  th©  sarae  report.  Judge  ^IcLean  noticoa  the  objection  ' 
construct  ion,  it  would  be  in  the  power  of  Confess  to  do  awn*    -  '^    * 
in  any  case,  and  answers  It  by  saying  that  it  is  not  to  be  fi 
will  disrcijard  any  injuaetion  of  tne  Constitutinu.     But,  it  i> 

3ue^tion  la — whftt  is  it  that  Con<^refis  is  bound  not  to  disregard  l;  what  i 
Ota  this  Amt^ntlment  impose  upon  the  (iovcmnieut  of  thu  United  Statwfl 
adopting  this  interpretation  of  the*  guarantee,  the  answer  would  be,  that 
etitutioii  did  not  impose  any  such  rcstrajnt;  or,  at  lea^t,  uot  upon  the  lev 
power  of  CojjgrrcflB.    In  Baker  v.  Biddlc,  Baldwiji*s  0,  C,  R.,  p,  4t>i,  It  u  i 
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SiECCj  then  J  a  jury  trial  in  the  determination  of  matters  of 
far>t  IS  itgelf  the  essential  charaeteristic  of  suits  following  the 
course  of  common  law,  as  contrasted  with  other  anteriorly 
known  forms  of  remedy,  it  seems  necessary,  in  order  to  give  a 
subetantial  significance  to  this  Amendment,  to  suppose  that, 
though  a  suit  is,  strictly  epealcing,  afann  of  legal  controTersy, 
yet  here  it  must  be  construed  to  have  a  less  technical  sense, 
though  one  not  unknown  in  popular  use,  and  to  signify  a  con- 
troversy which,  irrespectively  of  the  form  of  proceeding,  may 
be  designated  a  common*law  controversy  or  case  ;  or,  in  other 
words,  that  controversies  are  here  intended  respecting  certain 
subject  matters  which  have  been  heretofore  determined,  as 
common -law  rights  and  obligations,  by  common-law  coutU^  so 
called  in  contrast  with  those  of  equity  and  of  admiralty  and 
maritime  jurisdiction, — the  term  euit  designating  rather  the 
auhjed  of  controversy  than  the  formal  method  of  deciding  it. 

This  constmction  of  the  seventh  Amendment  seems  to  be 
that  received  by  the  majority  of  the  Supreme  Court  of  the 
United  States  in  Pai-sons  v.  Bedford  (1830),  3  Peters,  446/ 


'*  By  the  adoption  of  this  Amendracnt  [the  7th]  the  people  of  the  Btatea  and  Con- 
grep^i  have  declared  that  the  ripht  of  jury  trial  shali  depend  ndther  on  letfislative 
or  judieiiil  diserotion.  There  were  twu  modee  in  which  this  right  might,  be  im- 
paired : — I.  By  an  organiwitiDii  of  courts  in  such  a  manner  a8  not  to  eecore  it  to 
Boitora.  2,  By  authorizing  courts  to  exercise,  or  their  assumption  of  equity  or 
admiralty  jurisdiction  over  caeca  at  law.  Tliia  Aniendment  preoerves  the  Hgut  of 
jnry  trial  against  any  Infringement  by  any  department  of  the  Government/' 

^  In  Parsons  t*.  Bedford,  3  Tctera,  446,  Mr.  Justice  St^jry,  delivering  the  opinion 
of  the  court,  said;  *'The  trial  by  jury  ia  justly  dear  to  ttie  American  people.  It 
haa  always  been  an  object  of  det*p  interest  aod  aolicitudc,  and  eTery  encroachment 
upon  it  has  been  watciied  with  great  jealousy.  The  right  to  such  a  trial  ia,  it  la 
believed,  incorporated  Into  and  secured  in  every  State  constitutioa  in  the  Union; 
and  it  is  found  in  the  consti tuition  of  Louisiana.  One  of  tho  strongest  objecdona 
originally  taken  against  the  Constitution  of  the  United  States  was  me  want  ol  aa 
express  provision  securing  the  riglit  of  trial  by  jury  in  civil  caaoa.  As  noon  aa 
the  Constitution  was  adopted,  this  right  was  secured  by  the  seyenth  Amendment 
of  the  Constitution  proposed  by  Congress,  and  which  received  an  assent  of  the 
peoi>k'  so  general  as  in  estahliflh  ita  iriiportance  tis  a  fundamental  guarantee  of  the 
riglitii  nud  liberties  of  the  people.''  Then,  reciting  the  Amendments — "  At  this  time 
there  were  no  States  in  the  Uiiiou  the  basis  *:)(  whose  iurieprudence  was  not  that 
of  the  common  law  in  its  widest  meaning;  and,  probaoly^  no  States  were  contcra- 
plated  in  which  it  would  not  exi^t.  The  phrase,  '  common  law,'  found  In  this 
clause,  is  used  in  contradi^ttinctinn  to  cqoity  and  Riimiralty  and  maritime  jtirispm- 
deuce.  The  Constitution  had  declared,  in  the  Third  Article,  'that  the  judicial 
power  shall  extend  to  all  cases  in  law  oml  eqvitf/  arising  under  the  Constitution* 
the  laws  of  the  United  States,  and  trewties  made  or  whir b  shall  be  made  wnder 
their  authority/  Ac,  and  to  cases  of  admiralty  ttnd  maritime  jurisdiction.  It  la 
well  known  tliat,  in  civil  causea^  in  courta  of  equity  and  admiralty,  juries  do  not 
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§941,  Under  tliis  acceptation  of  tlie  term  ^' suite  at  cota-i 
mon  law,"  cominon  law  would  include  both  the  unwritti'n  Ui 
— law  derived  from  judicial  precedent  (common  law  in 
original  sense) — and  that  derived  from  positive  legislatiofi^i 
nte,  or  treaty ;  in  other  words,  a  suit  at  common  law  miglit 
be  one  regarding  rights  and  obligations  derived  from  pfriitif 
legislation,  as  truly  as  one  regarding  those  derived  from  pn 
dent,  custom,  or  the  judicial  application  of  natural 
And  though  the  Constitution  may  be  regarded  as  an  ad 
positive  legislation,  so  far  as  it  is  law  for  private  pevvotifi,  yi 
rights  and  obligations  created  by  tbe  Constitution  would 
the  subjects  of  "euits  at  common  law" — taking  the  term  ia 
tliis  sense.     If  the  claim  of  a  master  to  the  person  of  th^  ilavi 

intervene,  and  tlmt  courtfl  of  equity  nae  tb«»  trial  by  Jury  only  !n 

cmses  to  Inform  the  conscience  of  the  c^>nrt.     When,  thfT  ''^Uitl 

Amendment  requires  that  the  right  of  trial  by  jury  shull  tn  iijii  A| 

common  law^  the  imtDral  concluflion  is^  that  this  dletir  "^  .^  j^rr-^cn  |»  i 

minds  of  the  frarnere  of  tbe  AiuendmeDt    By  ecmmo.  v  tuettot  will  1 

Constitdtion  denomhmted,  in  the  Third  Article, '  Iaw  ,    „  .  ..xLXcly  ntlU  vMc 

the  emnmmi  hiw  recognized  vnong  ite  old  And  settled  prt>ceedii^gv,  but  fdli  I 

which  leffoi  fights  were  to  be  ascertnined  luid  determined,  in  contnitfitUBCties  1 

those  where  equitable  rights  alone  were  retx}gn)ied  and  equitable  remedit*  vtf 

administered,  or  where,  as  in  the  admiralty,  a  mixture  of  public  law  and  rtf  wwi  1 

time  law  and  equity  was  often  fotMd  in  the  stime  suit.     Pr<  ^    '  ' 

if  any,  St«tea  In  tbe  Union  in  which  some  new  legnl  re  meet 

old  oommon-Uw  formB,  were  not  iii  use,  but  in  which,  bowtv^  t 

intervened,  and  the  g^eneral  regnlationa  in  other  revpects  were 

course  of  the  common  law.     Proceedings  in  ca»ei}  of  partition,  ai 

domestic  attachment,  misrht  be  cited  a^  examples  yariously  adojr 

In  a  iuflt  Benae»  the  Amendment,  then,  may  well  be  condtnied  to  r 

which  are  not  of  equity  and  admiralty  jurisdiction,  whatirrrr 

form  which  they  may  aa^ume  to  settle  leR-al  rijEfhts.     And  * 

acted  with  reference  to  thia  exp<»aition  inthe  Jadidary  Act  oi  i  i^t*,  en.  iKf 

was  contemporaneous  with  the  propocial  of  this  Amendment  |,  for,  in  tbe  I  * 

tion,  it  ia  provided  that  *  tbe  trifd  of  inaues  in  fact  in  th»>  ./%/r    i*  f^>*n 

causes,  except  civi!  causes  of  ndmiraittf  and  maritimt  jurxMih 

and  in  the  twelfth  section  it  is  provided  that  'the  triaj  of  i- 

cui^  courtu  iihalj  in  all  euita,  except  tboee  of  eauUy  and  of  admuu 

jurUdieii&ft,  be  by  jury  ;*  and  again,  in  the  thirteenth  Bcction,  it 

tlie  trial  of  i««iica  in  fact  in  tbe  6uprnnfi  Court  in  all  acii<mx  at  In 

of  the  United  Statt*H,  iihnll  be  by  jury.'* 

In  Baker  v.  Biddle,  Baldwin  11.,*  pp.  394,405,  Judj^  BaTdwi 
Jangnag'e  of  the  atiove-cited  ca«e,  aleo  decides  that  the  term  *•  • 
law,"  in  the  7th  Amendment,  means  the  same  as  '*caso8  at  law'*  n 
of  the  Oon^titution, 

On  Btirr'9  trial,  in  U.  8.  C.  C.  for  Virginia^  Sept,  8,  Ift07,  Chief  JfialJct  Is^ 
shftll  decided  that  the  expression,  •'  trials  at  common  law,"  U9ed  in  theMth  M4tt« 
of  the  Jmlieiary  Act,  waw  not  applicalile  to  prosecutions  for  crimca.  It  ap|Jii)dto 
civil  suits,  as  contradistinLn^i^hed  from  crimimd  prosecutions,  and  to  aitlta  at  nm- 
mon  law,  aa  coutradiBtiu^uiHhed  from  thck^e  which  came  before  the  courts  sttthif  as 
a  court  of  equity  or  admiralty.  1  Kent  Comm,,  p.  B83.  2  Boir^a  TmK»  rtpOHld 
by  Robertson,  482, 
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under  tliie  provision  is,  aa  here  supposed,  the  snhject  of  a  suit, 
it  ^^411  be  a  suit  at  common  law  within  the  Intendment  of  the 
7th  Amendment,  though  resting  entirely  upon  this  provifeiou 
regarded  as  a  statute  or  treaty  having  the  farce  of  private  lawJ 

§  942,  The  Amendment  declares  that  in  guits  at  common 
law  the  trial  by  jury  "  shall  be  preserved."  If  the  word  "  pro- 
served"  is  taken  to  indicate  that  a  suit  at  common  law  is  one 
involving  a  subject  matter  which  had  formerly  been  triable  by 
jury  J*  it  would  seem  that  the  argument  from  anterior  usage 
rotiuires  the  preservation  of  jury  trial  lu  these  eases. 

Th^  peraon  claimed  is,  under  tlie  pi^ovision,  as  has  been 
shown,  a  legal  person  owing  service  or  labor,  and  in  that 
respect  precisely  like  a  person  claimed  as  a  villein  under 
the  ancient  English  common  law,  who,  if  he  denied  the 
claimant's  right  to  his  service,  might  have  tlic  issue  tried  by  a 
jury,'    It  is  indisputable  that  the  issue  of  liber  or  nmi  liber j 

*  Tlie  latter  clause  of  this  Amendment  is :  "  And  no  fact  tried  by  »  jur)*  ihull 
be  otherwise  re-exmrnined  in  any  court  of  the  United  Stjut*»a  thiin  iiccording  to  the 
rules  of  the  common  law/*  The  rulen  here  spoken  of  must  undoubtedly  be  thoBti 
obtuining  in  the  anckot  custoomry  law  of  remedy,  known  as  eominon  law  in 
En^li»h  nad  American  jurispradeDce,  To  suppose  that  any  rule  would  be  a  rule 
of  common  law,  if  only  not  applied  by  a  court  of  equity,  admiralty,  or  maritime 
jnriadietion.  would  be  to  nullify  the  whole  force  of  the  Amendnietit.  Any  new 
mode  of  re-examining^  facta  tried  by  a  jury  mi^ht.  by  statute,  be  nmde  a  part  of 
that  law  of  remedy  which  is  called  legal,  as  eoiitra**ted  with  equitable.  Sets  fttory 
in  Pftrsn>u«  v.  Bedford,  3  Peters,  446»  after  the  paSMat^e  laat  cited, 

'  Rawl6,  on  thi?  Const.,  p.  137,  spealdnsr  of  the  effect  of  this  Anoeiidnient: — 
"  The  trial  by  jury  is  forever  secured  on  ltd  ancient  hmm,  and  cannot  be  multiplied 
beyond  it/* 

'  It  appears  that  the  lord  might  ■eixe  his  ftigitive  villein;  but  the  person 
seized  might,  in  that  ciiae,  maintain  his  riijht  to  freedom  before  a  jury  by  the  writ 
tk  horn  hit  rtjd^^iiifimh.  Fitzh,  Xat.  Br,  66 ;  Mr.  Harjtp-ave's  note,  20  Ho  we  IP  a 
State  Tr,»  88.  Uuly  when  the  person  claimed  e«»nfe«s**d  himself  to  b€  the  villein 
could  the  aherifF,  undt^r  the  writ  nat'wo  hahrndo,  peixe  and  di'liver  him  up  to  the 
lord-  If  he  denied  the  villenaffe,  the  lord  waa  in  any  ease  obli^d  to  remove 
the  cause  from  the  sheriflTfl  court  to  tbt*  common  pleas,  or  before  the  kingr's  ins- 
tices  in  eyre ;  after  which,  it  would  appear  he  mig'ht  arrest  the  supposed  fugitn'e, 
though  before  the  iseue  had  been  heard.  The  same  effect  waa  prodiict*d  if  the 
person  claimed  sued  out  the  writ  t^'  Ufferttite  probandAi ;  except  that  then,  by  com- 
mon l»w,  the  person  who  had  sued  it  could  n*)t  be  arreated,  aa  he  became  the  nom- 
inal plaidtifr;  but,  in  either  case,  the  lord  was  retpired,  as  the  actual  plAintiff,  to 
count  upL>n  the  naiivo  fmhtndo,  the  burden  of  proof  being,  in  any  case,  upon  liira, 
and  the  issue  on  the  pie*  of  frank  condition  was  heard,  as  directed  in  tht*  wtiI  de 
lihtrtaU  probanda,  at  the  anize»^  which  indicates  trial  by  jury.  The  ii5  Edw.,  3, 
Stat,  6,  c.  18,  altering  the  common  Isw,  gave  the  lord  prswer  to  seize  the  ^iippo^ed 
fugitive,  notwithstanding  this  writ;  after  which  it  fell  into  disuae;  the  pie»vdin;jr, 
tnal,  and  burden  of  proof  bnng  the  same  where  it  had  not  iseued.  See  Gomyns* 
J>\^.  Vilk'tiag:e,  c.  1,  2,  3.  1  Fitzberbert  Natura  Brevium,  77,  where  the  forms  of 
these  writa  are  given,  and  the  proceedings  described.  Also,  Mr.  Uargrave's  note 
of  the  law  on  the  subject  from  these  sourceSi  20  Ilowtll  St.  Tr.,  38. 
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free  or  slave,  has  almost  imiverflally  been  triable  by  jury  Jn 
tbe  States  wherein  slavery  has  existed  under  the  interDiil  law. 

These  were  instances  in  which  the  condition  of  the  perioQ 
claimed  was  to  be  determined  Ivy  the  inUrnal  law  of  the  fonim 
of  jurisdiction — the  law  applying  to  tlie  respective  partioi  u 
domiciled  subjects.  It  may  be  urged  that  an  alien  clainifl  mi. 
receives  another  person  as  his  bondman,  in  virtue  of  a  rigfct 
which,  if  it  exists  at  all,  is  given  by  the  intemational  law  rf 
the  forum,  and  that,  for  this  reason,  there  is  no  parallel  be- 
tween the  methods  used  in  determining  his  claim  and  die 
methods  of  determining  legal  relations  in  the  above  instaiices.. 
The  same  argument  is  implied  in  giving  the  name  csP^noidiiJM 
to  the  delivery  upon  such  a  claim.  It  is  equivalent  to  Bay!a| 
that  the  law  determining  such  delivery  is  public  internatioiiil 
law,  in  distinction  from  private  interaational  law. 

It  has  already  been  shown  that,  whether  the  ddiverr  oft 
fugitive  from  service  to  his  alien  claimant  was  made  nndi^ 
private  international  law  derived  from  precedent  or  custom,  or 
under  international  compacts  for  the  rendition  of  fugitive  aerr* 
ants  or  slaves,  it  was  considered  matter  of  legal  controveny, 
a  case  at  law,  as  much  so  as  any  other  matter  of  judicial  cogni- 
zance.* Being  thus  regarded,  it  was  determined  in  a  loit 
arising  under  common  law,  as  contrasted  T^^th  matters  detcnn* 
ined  by  courts  of  equity  jurisdiction  and  of  admiralty  mid 
maritime  cognizance. 

But  the  true  character  of  the  provision  itself,  aa  well  as  of 
the  Act  of  Congress,  as  being  private  law,  has  idreftdy  keen 
exhibited. 

If,  in  one  of  the  States  or  colonies  allowing  slaveoj  under 
its  local  (internal)  law,  an  alien  master  had  claimed  a  negn)  a* 
his  slave,  or  a  white  person  as  liis  indented  servant,  it  S4*mi 
probable  that,  if  the  alleged  bondman  had  denied  hi©  slavery 
or  apprenticeship,  the  issue  was  decided  by  the  same  judicial 
methods  which  were  employed  when  a  question  of  the  same 
character  arose  under  the  internal  law  of  the  forum  of  juris- 
diction, that  is,  when  it  arose  between  persons  domiciled  in  liat 


*  AnU,  §§  822,  in. 
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forum,  and  when  there  was  no  immediate  prospect  that  the  per- 
son claimed  would  be  taken  out  of  the  forum  of  jurisdiction. 

A  negro  claimed  as  a  slave  or  bondman  in  England,  before 
Somerset's  case,  was  as  fully  entitled  to  a  writ  of  hormne  reple- 
giando^  as  any  one  claimed  as  a  villein  under  the  ancient  law ; 
and  equally  so,  whether  the  claimant  proposed  to  detain  him 
in  servitude  in  England,  or  to  carry  him  back  to  the  Planta- 
tions. 

It  has  never  been  shown  that,  where  the  claim  of  the  alien 
master  was  supported  by  some  written  intercolonial  or  inter- 
State  compact,  or  was  supported  under  private  international 
law,  the  proceedings  were  summary,  without  jury  trial,  when 
the  person  claimed  denied  being  the  bondman  of  the  claimant. 
The  only  colonial  compacts  relating  to  such  claims  were  those 
in  the  eighth  article  of  the  New  England  Confederacy  of  1643, 
in  the  seventh  of  that  of  1672,  and  in  the  treaty  between  the 
New  Netherlands  and  the  New  England  Colonies  of  1650. 
Although  the  nature  of  the  proof  to  be  required  is,  by  these 
compacts,  limited  to  specified  documentary  evidence,  it  does 
not  appear  but  that  the  issue  was  to  bQ  decided  by  the  same 
judicial  methods  in  which  it  would  have  been  determined  if  it 
had  arisen  between  domiciled  persons.  There  is  no  evidence 
that  the  question  of  fact  was  to  be  decided  otherwise  than  by 
jury.' 

§  943.  The  guarantee  of  a  jury  trial  is  further  limited  in 
the  Amendment  by  the  amount  of  value  in  controversy.  The 
matter  in  controversy  being  that  of  the  liberty  of  a  natural 
person,  it  will  be  in  accordance  with  all  analogies  of  the  law 
to  regard  it  as  a  matter  of  greater  value  than  the  sum  named 
in  the  Amendment,  since  it  is  treated  as  beyond  all  valuation 
to  that  person ;  and  it  may  be  safely  assumed  that,  whatever 
may  be  the  value  of  the  right  of  liberty  to  the  alleged  slave. 


»  4  Comyns'  Dig.,  481. 

*  There  may  be  a  strong  presumption,  from  the  general  history  of  the  times, 
that  these  qnestions  were  generaUy  decided  by  the  magistrates  with  very  little 
ceremony.  But  at  that  time  these  were  all  slaveholding  jurisdictions.  Besides, 
the  obseryations  in  the  note,  ante,  p.  682,  apply  here  ogamst  deriving  any  argu- 
ment on  this  question  from  these  compacts. 

VOL.  II. — 47       / 
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the  antagonistic  right  of  any  one  claiming  him  as  sacli  will  be 
beyond  tho  speoified  amount  of  twenty  dollars.* 

§  944.  It  would  seem  that  the  objection  to  these  Aete  of 
Congrese  for  allowing  the  person  claimed  to  be  delivered  tip 
without  jury  trial  must  be  based  more  on  the  seventli  article 
of  the  Amendments,  which  guarantees  it  in  cases  at  common 
law,  than  on  the  fifth,  which  declares  that  no  person  shall  be 
deprived  of  life,  liberty,  or  projierty,  without  due  process  of 
law.  It  geems  to  be  very  commonly  held  that  the  latter  limits 
the  juridical  action  of  the  national  Government  only  in  tlie 
exercise  of  punitive  authority,  or  the  power  to  punish  viola- 
tions of  some  law  (public  wrongs),  and  not  in  the  judicial 
establisliment  of  rights  and  obligatiouB  existing  in  relations 
between  private  persons.  There  may  be  no  direct  judicial 
authority  to  that  effect,  but  the  clause  seems  to  have  been 
noticed  by  the  leading  commentators  only  in  connection  with 
criminal  jurisprudence.' 

*  In  Lee  v,  Lee,  8  Feteni,  47,  «  cUim  for  freedom  in  tbo  District  of  rv»tamhu. 
Mr.  Jnatieo  Tbooipwjn,  dtjllveriiig  th*f  Opinion  of  the  Court,  atAd: — "  n 
of  the  defentknt  in  error,  f^  prelhiiinary  objection  has  been  mmdt  to  t 
tion  of  this  court.  ei*tjwii»g  out  of  the  Act  of  Conereea  of  the  2d  of  A^-i ., 
(Davis'  Col,  S05),  which  dtfclftres  that  no  cau»c  hIuiII  be  removed  from  t)i«  * 
Court  for  the  District  uf  rohnnbU,  to  tJie  Supreme  Court,  bj  appeal  or  «-  ^ 
error,  unk»8  ttw  mutter  lu  dii^i>utc*  ahall  be  of  the  value  of  one  thousand  dollar*  or 
Upwards,     The  matter  in  dispute  In  thifl  caee  is  the  freedom  of  tbe  petition^n. 
The  jodgment  of  the  court  bvlow  is  againDt  the  citiimB  to  freedom.     The  aiatt«r  in 
dispute  is,  therefore,  to  the  plniutifT  in  error,  the  value  of  their  freedum,  a»d  thii 
U  not  3\is*'nptiblc  of  pecuniiiry  vahmtioo.     IXacl  the  judgment  been  in  faTor  of  tii« 
petitirin^TN.  Hrjd  tbe  writ  of  error  bnnigbt  b}'  the  party  claiming  to  be  the  «»*»«. 
the  valuu  of  tlie  i^laves  as  property  wuald  have  been  the  mutter  ia  dispute,  and  tM- 
davits  niij^ht  be  admitted  to  ascertain  «such  vtilue.     But  a^davfts  egthnatJnrtlit 
Talue  of  freedom  are  entirely  inttdmi«»ible,  and  we  entertain  no  dotibi  ot  Xhtijom- 
dietiou  of  tJie  court."     This  unthority  was  cited  by  Mr.  O'Oonort  ooua^cl  So  Jack*. 
Martin,  1 4  Wend.  52 1 .     But  iti  liarry  i.  Merecin,  SHow,  R.  I  OS,  it  wa»  beld  thai  the 
Supreme  Court  of  tbe  United  States  ha»  no  jurisdietion  when  tbe  ctrctiii  n^art 
reiat*ea  tho  writ  of  habeas  corpus,  becauiite  the  value  of  tbe  dispute  is^  in  11*  i   '    ~ 


ineapablo  of  betn^  estiniated  in  money,  and  the  rule  of  j^risdiclifm  oaniibt  )m  ^ 
plied.  See  also  in  matter  of  Metxger,  5  How.  R,  176,  (1  Kent^  p,  ^ti,  7tii  e4.,a) 
*  i?tory,  Comm.  g  178a,  says  of  this  clanse: — "  This  also  is  an  affirmaaee  id  a 
conimon-law  privilege.  But  it  Is  of  inestimable  value/*  Then,  after  awoc  ofaH^ 
vfttions  on  extorted  evidence,  he  says,  in  g  1789 : — "  The  other  part  of  llup  clrassli 
but  an  enlargement  of  the  language  of  Manila  Charts  '  Xce  Muptr,*  etc  *  K^llitr 
will  we  ptis^  upon  him/  <^c.  Lord  Coke  says  that  these  latter  worda*  awrZ#^ 
terra  {by  tbe  law  of  the  land),  mean  by  doe  pn>ce5s  of  law;  that  is,  witLtRII  due 
preeentnient  or  indictment,  »nd  beings  hrmight  in  to  answer  thereto  by  du#  pi  <nwt 
of  the  common  law.  So  that  Ihia  clause,  in  effect,  affirms  the  rt^hl  m  trial  afoiri^ 
ing:  to  the  process  and  proceeding"  of  the  eoniiuon  law."  (Cltinf^  S  Inat  50.  ftl ;  I 
Kent,  Lee.  U ;  Cave's  Eog,  Libertiea.  10 ;  I  Tuck.  Bl,  Comm.  App.  »0«,  SOB ,  {kr 
rington  on  St  ITj  867.)    Kent,  2  Comm.«  p.  13,  speaks  of  tho  phraMi  la  < 
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If  it  be  asked — by  what  process  of  reasoning  the  delivery, 
by  public  authority,  of  a  person,  prcaumptively  free,  to  the 
custody  and  control  of  anotlier  private  person,  as  the  bondman 
of  the  latter,  h  not  to  be  called  df'priving  one  of  his  liberty  i — 
the  distinction  may  perhupa  be  founded  on  the  meaning  of  the 
word  fh'jn'rved  construed  in  connection  with  the  modt's  in 
which  legal  rights  and  obligations  are  recognized  when  legal 
relations  ai*c  to  be  maintained  as  the  effects  of  positive  law. 
It  might  not,  perhaps,  be  a  too-finely-spun  distinction  to  say, 
that  tlie  judicial  determination  of  the  fact,  whether  a  disability 
or  obligation,  incompatible  with  some  individual  or  absolute 
right,  has  a  legal  existence,  and  tlie  enforcement  or  establisii- 
mcnt  of  the  riglit  correlative  to  that  disability  or  obligation  are 
very  different  from  juridical  action  in  punitive  jurisprudence 
when  a  person  who  has  violated  some  law  is  debarred  of  the 
enjoyment  of  an  individual  or  absolute  right  which  he  pos- 
sessed before.  It  might  be  said  that  the  last,  only,  can  be 
called  the  deprivation  of  a  right ;  that  tlie  first  is  the  judicial 
establishment  of  the  fact  that  a  certain  riglit  was  not  tlic  right 
of  the  person  to  whom  it  is  thereby  judiciully  denied,  or  that  it 
did  not  legally  exist.  It  might,  perhaps,  be  said  that  tlie  pre- 
sumptive attribution  of  liberty,  in  cases  of  claim  to  personal 
service,  is  only  a  rule  of  evidence;  that  it  is  not  such  a  confes- 
sion of  an  existing  right  to  the  enjoyment  of  personal  liberty 
as  is  made  in  every  case  wherein  question  is  made  of  the  lia- 
bility of  a  person  to  a  punitive  law  decreeing  imprisonment. 
It  is  only  a  presumption  throwing  the  burden  of  proof  on  the 
other  side ;  it  being  still  supposed  that  the  right  may  not  in 
fact  belong  to  the  pei-son  to  whom  it  is  so  attributed,  and  the 
inriuiry  is,  whether  the  right  exists  or  not,* 

tion  with  crimiBal  jan§pmdence  onlj,  and  savs: — "The  words, ^<iw  f*/  M^  land, 
used  in  Mugna  Cliartft,  in  reffrence  to  thm  siAjject,  arc  understood  tu  mean  tlu« 
procrnA  of  law;  that  \».  by  indiiHuit'iit  and  preBwentnieDt  of  g:oad  ami  IftiAiiil  riien. 
And  thk,  says  Coke,  U  the  trtit*  stnw  and  ("xpo^itirtn  of  the  wi>rdf«.''  But  Kent  ftdds : 
— **Thp  better  and  larger  dt?linition  i»f  due  process  of  liiw  h,  that  it  inenns  luw  in 
its  regyliir  couriw*  of  iidniinistriition  tlirougb  courts  of  jualice,*' — tneHnini^.  iiptmr- 
©ntly,  thftt  JQpy  trial  ia  mA  intended  to  be  ^niranteed.  See  alao  A.  S.  Jofinsoii,  J., 
in  S  Kernun,  N.  Y.  4'25.  Judge  Buftii),  in  Hoke  v.  Hendersun^  4  Devereux,  15^ 
held  tht*  guarnntee  to  apply  iu  reference  to  *'diveBting  of  the  rights  of  property/* 
u  weU  as  **  to  the  inflictLon  of  piinkhmenta." 

*  Such  A  distinction  may  seem  to  have  been  Uliifitratefl  in  two  cases  in  Kew 
York,  where  statutes  truDdferring  private  property  from  one  person  to  another 
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§  945,  By  the  aboTc  exposition  of  these  constitiitioiiii]  plR^I 
untces,  the  objection  against  the  two  Acts  of  CongreM, 
violating  the  seventh  article  of  Amendment  by  not  alio 
a  determination  by  a  jury  of  the  issnee  arising  on  r  claiB 
a  fugitive  from  Bervire  nnder  the  proWsion,  seems  to  be  well 
founded.  If  this  arginnent  is  of  any  force  against  the  woigfali 
of  anUiority  on  this  point,  it  also  confirms  the  conclQ&ion,4 
reached  in  the  last  chapter,  that  the  action  of  the  commisaioncrB,  | 
according  to  the  law  of  1S50,  does  involve  an  excrcifie  of  Ih 
judicial  power  of  the  United  States. 

§  946.  Among  the  means  provided  by  Congress  for  tfai 
delivering  up  fugitives  from  labor,  it  is  also  necessary  to  con-l 
sider  the  objection  that  the  Acts  of  Congress,  in  authorizing  ii 
seizure  of  the  alleged  fugitive  without  a  waiTant,  are  in  rioJA- j 
tion  of  the  fourth  Amendment,  declaring  that "  the  right  of  tie  I 
people  to  be  secure  in  their  persons,  houses^  papers,  and  effeett^J 
against  unreasonable  searches  and  seizures,  shall  not  be  rio 
lated."  * 

The  cases  sustaining  the  right  to  seize  and  reinovc  tJjeJ 
alleged  fugitive  from  the  State  in  which  he  is  found,  as  a  righlj 
given  by  the  provision  in  tlie  Constitution,  would  apparently 
be  authorities  sustaining  the  right  to  arrest  nnder  the  legisUrJ 
tion  of  Congress,  as  the  less  included  in  the  greater;  and  tberel 
may  be  cases  wherein  a  right  to  seize  for  the  purpose  of  makiitg  \ 
a  claim  before  public  authority,  is  recognized  as  giTea  by  I 


were  bold  to  violate  the  ckuse  in  ihe  State  ConstUution  *'  inlii1>- 
tion  of  property  without  due  proccis  of  hiw/'     In  the  matter  of  ' 
Btreet^,  \9  Wend.  (>7H,  rowen^J,,  ^aya  that  the  clan^ie  means  *'  that  lu  work  a « 
q/proj^irti/  fmm  one  privtite  person  to  Anotlier,  eome  proceeding  niunt  be  I 
court  of  justice ."  <fec.     In  Taylor  r.  Porter,  4  Hill,  146.  Bronsfm.  J. : — **  ll  C 
aeiicrtained  judicially  that  he  has  forfeited  his  privileges,  or  ihiit  fom*  < 
has  a  mtperior  titk  to  the  property  he  po8seHt*ej<  before  cither  of  them  ciol 
from  hkn/'  Ac,     By  thia  hist  stiitenient,  cootrovertiie*  respecting  tbt  right  off 
erty  seem  ineluded.     But,  uduiittiug  the  ftpplicAtion  ot  the  etaoie 
transfiST  of  property^  it  doea  not  eeenj  to  render  the  ver<lict  of  a  jury  t 
auch  transfer,  for,  by  tiie  New  York  raibroad  law  of  April  2.  18ft0; 
Yulue  of  land  taken  from  private  persons  is  determined  by  conumaeiaiDerik 
Buf.  <t  N.  Y.  R.  R.  V.  Brainard.  9  N.  Y.  (fi  Selden),  \<XK 

'  See  the  ohjcction  tiikeQ  by  counsel  in  2  Pick.  15,  9  Oh.  174.   Judge  Tbaebs'*  I 
ohjectiou  was  that,  as  the  law  of  179*i  had  not  specified  how  the  iirr^t  watfco  bt  | 

raftdt%  »m  intent  if  m  U>  follow  the  local  procedare  mu^t  U-  -^ --K    §•♦  ••fc, 

p.  r».jiJi.     "The  term  unrtiuonahfe  is  ui?ed  to  indicate  that  *  ii  of  •  llfiil 

warruiit  19  to  he  obtained  btjfore  sueh  eearehea  or  fleiiurea  ui 
tho  Const,  127, 
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constitutional  provision,  wMle  the  doctrine  of  removal  witliout 
eetablisliing  6ucli  eliiim  ie  rejected/ 

In  fioine  cases  tlie  right  to  seize  may  be  ascribed  only  to 
tbe  legifelation  of  Congress.  But  all  the  ea^es  in  wbicb  custody 
originating  in  sucb  seizure  haa  been  judicially  maintainedj  are 
autborities  against  tbe  force  of  this  objection. 

Tbe  only  argument  judicially  relied  on,*  in  answer  to  tbe 


*  In  9  Oh„  1*74,  Mr.  Wolcott  srpoke  of  the  Act  m  IntcTidod  to  protec^t  the  clnira 
ant,  not  meTtf\y  in  arrefitin|^  the  fugitive  for  the  piir{H>Be  of  tnakin^  a  claim  Ix-fore 
a  JQdgt'  or  eonttiiitwioner,  but  ako  in  rcmovjiig  the  guppoBt-d  fiigitivu  from  the 
SUte  without  obtalnitig  a  eertiiicate.  But  the  Act  han  not  be«n  comuionlj  so 
understood. 

'  The*  iip^iment  of  Mr.  B,  R.  Curtia,  in  the  Opinion  written  for  the  marHhal,  is, 
on  this  point, as  full,  probably,  m  any  thnt  has  bet*n  given.  It  ie  as  follow!!:  '*  The 
objection  to  thifl  law  tliat  it  cooflicta  with  the  fourth  article  of  the  Amendments, 
wliith  ^»stttliU**he8  the  right  of  the  people  to  be  secure  against  uareasooiible 
fiearclu's  and  HeixiircB.  j9e<*inB  to  me  to  have  no  a[>pIict»tion  tf»  tlie  case.  It  baa 
been  determined,  upon  great  conside ration,  by  the  Supreme  Court  of  the  United 
9tate£,  in  Pri^^jjcfs  ease,  that,  by  force  of  the  Constitution  itaelf,  tlie  owner  of  a 
blave  is  clothed  with  authority,  without  any  warrant,  to  seize  and  recapture  his 
slave.  And  thiM  is  in  conformity  ^"ith  decisions  previously  mmde  in  the  hi^:hedt 
conrta  of  several  Htates,  linrj,  among  others,  of  the  state  of  Masaachuaettfl  (2  t*ick,, 
p.  II K  It  wni*  iiliio  deternuned  in  Prigig^'s  cuae,  upon  reaaoning  which  it  aeema  to 
me  imposgible  to  re**ist,  that  Cons^resa  ha^  thti  poWT  by  legifllation  to  uftbrd  meani? 
to  eriforce  the  delivery  and  secure  the  siibsequint  possee^ion  cjf  the  slave.  Now, 
if  the  exercise  of  the  rij^ht  of  reciiptiou  wdthout  any  warrant  h  constitutional,  1 
think  it  would  be  difficult  to  show  that  the  exercise  of  this  aanie  right  by  the  aid 
of  ft  warrant,  itisued  in  conformity  with  an  Act  of  Coiigreas,  de«ij^iied  to  afford 
meaJi^  to  enforce  the  delivery,  is  not  constitutional.  It  ie  well  known  that  thisi 
fourth  article  was  in  affirmance  of  the  doctrine  of  tbe  common  luw,  which  pro- 
hibits iJ^neral  warranta,  and  waa  designed  to  restrain  the  government  from  makin^r 
aearche^  and  '*eizare*  of  tlie  peraoos,  houses,  papers^  and  effects  of  the  people  of 
the  United  State*,  either  without  warrants,  or  upon  warrant*  not  conformable  to 
the  terms  of  this  section.  But  if  the  class  of  persons  now  in  queati<m  are  not  em- 
braced in  the  word  people,  if  they  are  not  protected  from  seizure,  if.  on  the  con- 
trary, the  Coostitntirni  itstjlf  has  conferred  the  right  to  seize  them  without  war- 
rant, it  would  be  difhcult  to  maintain  that  a  seizure  by  a  warrant  is  not  allowed 
by  the  Constiintiwn.  In  the  ciine  before  referred  to'  in  2  Pick.  R.,  Mr.  Justice 
Thacher  diftiented  fi^om  the  other  iudgea,  bocaueie  there  was  no  warrant  used,  I 
have  not  known  of  any  judge  who  thought  the  existt^nce  of  a  warrant  an  olijection. 

"  Indeed,  T  see  ntntldng  in  this  Act  of  I SS")  which  wuuhl  render  it  imprfipf'r 
for  the  court,  or  the  comini.Haioncr,  to  fcquirc  the  case  to  be  brought  within  the 
very  t44rms  of  the  fourth  article  of  the  An«eiidments.  Tlie  tJth  eection  of  the  Act 
says  the  chiimaut  may  (irocure  a  warrant  from  some  one  of  the  courts,  ifec  It 
prescribes  no  rule  t<>  govern  the  action  of  the  court  in  issuing  the  warrant.  If  It 
were  at  all  doubtful  whether  the  ease  be  within  thir^  fourth  article,  1  should  sup- 
pose that  any  eoart  would  take  care  t<»  have  the  preliminary  n^qtiisites,  made  by 
this  article,  complied  with.  I  undefiitand  they  were  complied  with  in  the  cases  in 
which  warrants  have  been  issuf^l  here. 

"  It  haa  l>een  repeatedly  euggerited  that  this  reasf^nlng  prrvceeds  on  the  assump- 
tion that  the  person  sought  for  is,  in  fact,  a  fugitive  frtuo  labor,— a  fact  which, 
when  the  warrant  isMUee,  still  remaina  tt>  be  established.  Tliis  is  true ;  but  it  is 
none  the  less  true  in  all  other  int^tancea  of  le^al  proceedings.  The  law  affords  a 
remedy  for  a  particular  cloaa  of  cases,  descriSing  U^at  claas  of  cases  bo  aa  to  dia- 
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objection,  seems  to  be  that  of  Parker,  Cb.  J.,  in  Common w.  Vk 
Griffitb,  2  Pick,,  17  {ante,  p.  552),  that,  admitting  tbe  general 
application  of  the  objection,  the  guarantee  does  not  applj  ia 
the  ease  of  a  person  claimed  as  a  fngitive  from  labor,  becftUBd 
slaves  were  not  or  are  not  *'  parties  to  the  Constitution," 

The  argiiment,  if  valid  here,  applies  equally  againfit  objeCiH 
tions  founded  on  other  guarantees  in  the  Constitution,  and  haf< 
been  already  considered.* 

But,  on  this  point,  the  true  doctrine  may  l>e,  that  a  warrant 
for  the  purpose  of  making  claim,  according  to  the  Acta  of  Con- 
gress, is  not  necessary  under  this  Amendment,  becauBO  it  ftp* 
plies  only  in  the  application  of  punitive  law,* 

This  being  admitted,  it  would  seem  competent  for  Congresa 
to  authorize  the  claimant  to  arrest  for  the  purpose  of  bringing 
the  fugitive  before  tlie  tribunal  which  is  to  determine  tbe 
claim.  But  there  is  an  immense  distinction  between  allovdng 
a  seizure  on  tliis  gronnd,  and  placing  it  on  the  ba^is  (npun 
which  so  much  has  been  Iniilt)  that  tlie  person  liable  to  the 
claim  is  a  slave  who,  iu  the  slaveholding  State,  might  he 
seized  by  his  owner." 


tlnguiah  it  from  all  othera,  Wlienever  any  step  In  ttic  progrcas  of  thb  inoedjii 
taken  beforo  trirtU  It.  ciin  onl}'  be  upon  tbt?  ftststiiiiption  thnt  the  ca&«  bdofigstA 
that  clasa.  Thus  the  law  rif  this  Oommonweftlth  alluira  one  who  hiw»  ulegftloilBl 
to  attfu.'h  the  property  uf  hiiii  iig;iinint  whom  the  duim  ttzif^tB.  It  does  fwil;  "^ 
one  who  hua  riu  lupil  L^Inim  tu  Attach  another's  pr*:)pertr.  Yet,  tnnn  th«i  ni 
fhe  C4ise,  the  attachmeot  precedes  the  trial,  and  is  mnde  upon  an  msm 
there  is  a  legal  ehiim.  So,  when  a  dt'nmmi  for  the  extradition  of  a  perftcm  clun^ 
with  a  crime  lu  England  is  madi:?  Iiere,  the  warrant  mutit  i^sne  u\t*m  ml  iusi 
tlon  of  certain  facta,  whieh,  upon  the  examination,  may  turn  out  not  to  exi^t 

*'  I  apprehend  that  if  the  law,  on  its  face,  di^acribe^  a  class  of  cases,  ars'l  nittkr 
lzje«  proceas  only  in  those  cast's,  it  can  never  be  an  objection  to  the  i^ 
ality  of  that  law  thnt,  thoni^h  it  is  valid  wlion  confined  to  those  case*. 
aceld<^nt  or  malice  be  applied  to  others,  not  within  its  terms  or  meaning;  t  ""'"j 
others,  if  included  In  th<^  law,  woidd  have  rendered  it,  ah  to  th<*»e  (;a9e«,  fmounit). 
tutiunal.  The  obviona  rcaarm  ih,  that  these  lafter  ciisea  are  not  i  tidimrtd  intbt 
law,  and  therefore  cannot  aflxict  it.     It  would  certainly  be  a  .str  aitf 

a^idnat  the  conatittitionulity  of  ft  new  pt'fial  law,  that*  persons  id 

made  peival,  prcvictiin  to  its  being  made  »^i,  might,  by  accident  or  luuiicv.  U  !]«!»< 
ished  under  it.  Yet  it  aoema  to  mo  to  be  the  same  argument  which  1  faaveMCB 
adverting  to."* 

*  Ante,  p.  720, 

'  \talker  tK  Cniikshank,  2  Hill,  ^00.  In  tvet^irnxn :  the  plaintiff  had  Wn  i^^ 
rested  under  warrant  issned  without  preliminary  afiidavlt.  Broni^on,  J. :  '*  W^-tn 
referred  to  the  Bill  of  Rights,  which  provides,  isc,  •  •  •  This  relnt«  to  friii)' 
inal  process,  and  hits  nothing  to  do  with  arrests  In  civil  finite  We  hare  alwiji 
had  a  Bill  of  Rights*,  and  yet,  until  a  very  recent  period/'  Ac 

*  Compare  the  arguments  cffi.'e,  p.  568  note,  and  §816. 
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§  947.  The  sixth  section  of  the  Act  of  1850  provideB  for 
evidence  by  depositions,  or  other  *' satisfactory  testimony, '*  ta 
be  taken  before  State  officers  in  the  State  in  which  the  fugitive 
was  held  to  service,  which  is  to  be  competent  proof  before  the 
judge  or  commissioner  in  the  State  in  which  the  person  claimed 
as  such  fugitive  is  found  ;  and  tlie  tenth  section  provides  for 
record  evidence  taken  in  the  same  manner  and  having  the  like 
effect.  It  has  been  said  that,  by  ibis  legislation,  Congress 
would  confer  the  judicial  power  of  the  United  States  contrai-y 
to  those  provisions  in  the  Constitution  which  have  also  been 
held  incompatible  with  the  action  of  the  commissioners  and 
State  magistrates.* 

The  objection  appears  to  have  been  taken  in  Allen's  case  ;* 
and  tlie  view  of  Judge  Marvin,  sustaLning  the  law,  seems  to 
be  in  accordance  with  tbe  doctrine  of  concurrent  judicial  power 
which  has  been  given  in  the  fifteenth  chapter  of  this  w^ork. 

But  this  view  of  the  source  of  the  power  exercised  does  not 
avoid  the  force  of  the  objection  that,  according  to  the  statute, 
a  tribunal  having  no  actual  jurisdiction  of  the  person  who  is 

claimed  determines  the  effect  of  evidence  for  &ome  other  tri- 
bunal which  hag  such  jurisdiction/ 

»  Ante,  p.  629. 

'  Ante,  p.  FjO»  On  pp.  97,  99,  of  the  piimplilet  report,  Jpdge  Margin  said  :  "It 
is  furl  her  iiiBistt^d  that  the  Act  U  antunhtitutional  becsDHt^  It  aUowa  testimony,  de- 
p<)**vtionc*,  <tf\,  taken  before  State  ofiieers.  •  •  •  Some  confusion  has  ari«en,  I 
apprelii'iid,  from  the  uythorities  cited  and  the  arguments  upon  ttieBB  questionii,  II 
iei  true  that  the  judicial  power  of  the  U.  8*  ia  vested  in  the  U.  9.  courts,  and  that 
Coii^reHss  hu*  no  power  to  vest  jvdicfal  powers  in  St^te  courts.  It  does  not,  how- 
ever^  follow  that  a  State  judge,  or  mi^ristmte,  or  court,  nmy  not  execute  and  carry 
into  clfect  laws  piwfted  bj  Congreaa,  when  those  laws  ])rovide  that  the  State  jiidj^e, 
miigtstrat«.  or  court  inay  do  so.  The  State  magistrate  derives  all  his  jitdicial 
powtr  from  the  State  eonBlitution  or  hiwa.  He  niayt  huwever^  if  he  plea^des,  iiffe 
ifuU  judiciat  micer  in  executing  the  Iuwb  of  the  V.  S.,  provided  the  hiw»  of  the 
State  do  not  forbid,  and  provided,  further,  that  the  thing  tu  be  done  by  the  State 
magistrate  or  court  can  he  done  in  the  ipanner  and  in  accordance  with  the  rules, 
proce*»ding8,  and  practice  of  the  State  courti^.  A  State  court  cannot  execute  the 
criminal  laws  of  the  U.  S»,  the  crinje  being  charged  agiunst  another  Fovereiguty, 
Ac*  ifec.  I  think  these  principlija  and  diAtinctiona  will  ap[»ear  ft'ora  a  careful 
eitamiujition  of  the  cases  cited,  and  from  other  cases;  ana  they  will  he  found 
stated,  I  thinks  in  Kent's  Commeutarios,  treutiitg  upon  the  iurisdictioDH  of  the  t'. 
B.  and  State  courts  as  affected  by  the  U.  S.  Constitution.*  But  this  theory  will 
support  only  the  action  of  judges  of  courts  of  ordinary  conimon-hiw  jurisdiction  ; 
see  ante,  ^  4&6.  Mr.  Loring:}  in  Bums'  case,  YIL  Mun.  L,  E.,  205,  thought  that 
Congress  nad,  in  the  Act  of  1850,  ordy  used  the  power  given  by  the  iirat  section 
of  the  fourth  Article  to  prescribe  the  effect  of  the  records  and  judicial  proceedings 
of  the  States,  But  the  rule,  as  ordinarily  received,  ante,  g  609,  would  exclude 
such  proceedings  us  lyiviug  been  taken  when  there  was  no  actual  jurisdiction. 

■  Counters  3d  point  in  Sims'  case,  IV.  Mon.  L.  R.,  5— "That  the  transcript  of 
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Mr.  G.  T.  Curtis,  in  Sims'  case,  IV.  Mo.  L,  R,  », 

that,  if  Congress  could,  io  the  law  of  1793^  empower 
magistrates  to  "  exorciee  the  whole  of  this  jurisdiction,  find 
every  fact  involved  in  the  inquiry,  and  grant  a  certificate  upoa 
such  finding,  it  is  surely  coini>etent  for  Congress  to  confer  upon 
a  State  magistrate  authority  to  exercise  part  of  thig  juri*dic- 
tiou,  and  make  a  part  of  this  inquiry."  But  the  State  ma^f* 
trates  who  could  act  as  provided  by  the  law  of  1793  had  the 
person  elainicd  actually  before  them — a  fact  which  renders  the 
argument,  from  the  inchision  of  the  part  in  the  whole,  uotirdy 
inapplicable. 

§  94S.  It  has  been  objected  against  the  evidence  allowed 
under  these  sections  of  the  Aet  of  1850,  **  that  such  evidenee 
is  also  incompetent  because  the  captive  was  not  represented  tC 
the  taking  thereof,  and  had  no  opportunity  to  oros^^xaznint* 
tion." '  This  objection  seems  to  be  founded  on  some  eommoB- 
law  principle  which  may  be  prefierved  under  the  ninth  article 
of  Amendment :  "  The  enumeration,  in  tlie  Constitution,  of  cer- 
tain rights^  shall  not  be  construed  to  deny  or  dL3[)arage  othm 
retained  by  the  people."  The  ^*  confronting  with  witneaBcs," 
spoken  of  in  the  sixth  article,  applies  oidy  in  criminal  eilM. 
It  may  be  that  the  objection  is  answered  by  saying  that  thare 
is  no  limitation  in  this  respect  on  the  power  of  Congreas.  ff 
any  otlier  answer  has  been  given,'  it  is  probably  dependent  (m 
the  theory  that  the  proceeding  is  only  preliuiinary  to  judiciil 
inquiry  and  decision  elsewhere,  and  that  the  evidence  is  not 
used  to  determine  the  existence  or  non-existence  of  any  legal 

testlmrmy  taken  before  magistrates  of  a  Stiite  court  in  Genriji*,  find  of  Uif  jndi^- 
ment  thtreijp4jri  by  fliich  nia^atrates,  is  iacompetcsiit  e'Tideuc**,  Coii|ue>M  wt'ui^ 
no  power  to  confur  upim  SUU^  courts  or  mhgistmt^H  judicial  nuthorit^r  to  iktim^ 
ioc  coDcluaively  or  nthtTwiee  upon  the  effect  of  eviiJetice  to  be  used  hdm 
another  tribuoflh*  (Cites  Const  U,  S.,  Art,  S,  §  1 ;  Martin  ».  Hunter,  1  Wbcit, 
827.330,838.) 

*  Ooynwel  in  Sims*  case.  4th  pmnt.  lY.  Mon.  L.  K,  p.  5, 

*  In  IV,  Mon.  L.  R,  R.  ^s  part  uf  Mr.  CurtiB*  reat^oning.  the  foUowin^  i*  gimi!— 

"To  the  further  objuctiou  to  rht-  compet<*ncj  of  the  evT' -    *'      rrr^uaiHlBl 

Sims  was  not  prei^ent  lit  the  taking:  thereof,  antl  had  ti  »  crosM^ 

fimine  the  witnesses^  it  was  answered,  that  Sims  cannot  l  ,       .    hat  b<i  iMid 

no  opportunity  to  erosft-exam'mc?  tho  witnee&es,  for  a8  it  wa»  proved  tint  h»*  M 
eecajied  from  service  in  G^^r^a,  his  absence  therefrom,  and  the  coti*etjiieut  itn- 
possibility  of  being  served  with  notice,  were  in  hia  own  wmng-."  But  hf>a  wti 
he  proved  to  have  esciiped,  ntilesa  by  thia  evldenoe  which  is  thus  logitimatod  bj 
aaauming  that  he  has  escaped  7 
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relation  between  the  parties.  The  argument  on  that  point  has 
aLreadj  been  considered. 

^  949.  Another  distinguishing  feature  of  the  remedy  pro- 
vided by  the  Act  of  1860  is  that,  in  the  fifth  section,  it  em- 
powers the  commissioners  or  the  persons  api)ointed  by  them  to 
execute  process  as  aforesaid,  to  summon  and  call  to  their  aid 
the  bystanders  or  the  poam  comitaPus  of  the  proper  county 
when  necessary,  &c.,  &c.,  and  all  good  citizens  are  com- 
manded, &c.,  &c. 

A  very  interesting  question  of  American  public  law — 
whether,  under  the  distribution  of  sovereign  power  recognized 
in  the  Constitution,  the  national  Government  has  any  legal 
daim  to  the  assistance  of  the  posse  coinitatua — ^here  presents 
itself.  But  it  is  too  remotely  connected  with  the  subject-mat- 
ter of  this  treatise,  especially  since  Congress  did  not  deem  it 
fit  to  provide  any  penalties  for  the  bystanders  and  good  citi- 
zens who  might  decline  to  "  aid  and  assist  in  the  prompt  and 
efficient  execution  of  this  law  whenever  their  services  may  be 
required,  as  aforesaid,  for  that  purpose." 

§  950.  Objection  has  also  been  taken  to  the  concluding 
clause  of  the  sixth  section,  which  provides  that  the  certi- 
ficates granted  "  shall  be  conclusive  of  the  right  of  the  per- 
son or  persons  in  whose  favor  granted  to  remove  such  fugi- 
tive to  the  State  or  Territory  from  which  he  escaped,  and 
shall  prevent  all  molestation  of  said  person  or  persons  by  any 
process  issued  by  any  court,  judge,  magistrate,  or  other  person 
whomsoever."  This,  it  is  said,  is  in  violation  of  that  clause  in 
the  9th  section  of  the  first  article  of  the  Amendments,  '^hich 
declares  "  the  privilege  of  the  writ  of  habeas  corpus  shall  not 
be  suspended,  unless  when  in  cases  of  rebellion  or  invasion 
the  public  safety  may  require  it." 

It  would  seem  that  judicial  opinion  on  this  point  could  be 
pronounced  only  in  some  case  in  which  a  court  had  been  asked 
to  grant  the  writ  for  the  purpose  of  inquiring  whether  the 
judge  or  commissioner  had  decided  properly  in  granting  the  cer- 
tificate, and  in  which  there  was  no  question  of  the  jurisdiction 
of  such  judge  or  commissioner.  Probably  no  such  case  has 
yet  occurred.    In  the  reported  cases  in  which  habeas  corpus 
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haa  been  issued  to  bring  up  a  supposed  fugitive  held  nsuW  a| 
judgc*8  or  a  commiBsiouer's  warrant  or  certificate,  it  bss 
issued  to  try  the  question  of  jurisdiction. 

Tbis  objection  to  the  Act  of  1850  was  especially  consid 
by  the  Attorney-General,  Mr.  John  J.  Crittenden,  in  tLeOpin 
ion  already  noticed.'    The  portion  bearing  directly  on  llie  que 
tion  is  given  in  the  note  below.    The  whole  argument  in  thii 


^AfUt,  pp.  531,  678.     Aft«r  a  view  of  the  lejEciilakiT©  power  of  Coi^ai^^ 
rived  from  Prigg'«  casct  Mr.  Crittenden  sayn: — "  Xl^-  opioion,  aa  b<?rore«x 
is,  thiit  there  ia  nothiug  in  thftt  claiiae  or  section  which  conflicts  with  on 
or  was  intended  to  auapund,  the  privilcf^e  of  the  writ  of  habeas  (Mirpuai    1  thla 
sOp  becaofM^  the  bill  sa^ys  not  ou«  w^ird  nlwat  that  writ;  becauae,  by  thei  Co 
tton,  Conj^jesB  ifl  expre4<&ly  forbidden  to  fttiapend  tlio  priviles^o  of  this  wril  *  i 

when  in  c-asos  of  rebellion  or  invxwion  the  public  safety  may  require  it;* 

thoreforo  such  suspension  by  ttiis  ac:t  (there  being  neither  rebellion  nor  hzvafiasU 
wotild  be  a  plain  and  palpable  violation  of  thd  Constitution,  and  no  kit«iitiw  t 
commit  such  a  violation  of  the  Caiiatitntion,  of  their  <3uty  and  their  oathf^  om* 
to  be  imputed  to  them  upon  mere  cmistmctiona  and  implicationa ;  and,  thirdly,  1 
cause  there  h  no  incumpatibility  between  these  provisionB  of  the  bill  aad  I 
priviletfe  of  the  writ  of  habt^Bs  eorpua  in  its  utmost  constitutional  lAtitude. 

'*  Confess,  in  the  case  of  fiifritire  slavea,  aa  in  all  other  caeca  within  the  « 
of  its  e* institutional  authority,  h&»  the  nn questionable  right  to  ordain 
scribe  for  what  causes,  to  what  extent,  and  in  what  nuinner  persona  may  bti 
into  cuiitody,  detained,  or  itnpriBont^d,  Without  thie  power  they  could  iKili 
their  constitution  Ed  trust,  nor  perform  the  ordinary  and  necetaaiy  dnlit-  , 
government.  It  waa  never  beard  that  the  exercise  of' that  le^aUtive  powtr  vil  | 
any  encroachmont  upon  or  suspension  of  the  privileg^e  of  tha  writ  of  habeaaeovfai. 
It  ifl  ouly  by  aome  confusion  of  ideas  that  aach  a  conflict  can  be  supposed  U»  eziil 
It  U  not  withiD  the  provinco  or  privilejc^o  of  this  gjeut  writ  to  loose  thoM  i  ' 
the  tmt  baa  bound.  That  wonld  be  to  put  a  writ  ^antad  by  the  law  in  < 
to  the  law ;  to  make  one  part  of  the  hiw  destructive  of  another.  Thia  wi 
the  Idtr  and  obejra  the  taif^.  It  is  iastied,  opon  proper  complaint,  to  mnke  I 
into  the  eunses  of  comnaitmf^nt  or  lmpri»onmcut^  and  Its  e>ole  remedial  paw 
purpose  U  to  delirer  tiie  party  from  'all  maimer  f>f  illegal  confinement* 
Corum.  lai.)  If,  upon  ftpplication  to  the  court  or  judge  for  thia  writ,  or  iCi 
ita  return,  it  nhall  appear  that  the  confinemeot  complained  of  was  Itntfiii^thtt  vtl^ 
in  the  first  in**tanee,  wt>uld  be  refused,  and,  in  the  last,  the  party  woald  be  raBiodod 
to  his  fbrmer  lawful  custody. 

*'  The  condition  of  one  m  custody  as  a  fu(»;itive  slave  Is,  under  this  law,  mkt 
as  respecta  the  writ  of  habeas  corpus,  precisely  the  aame  m  that  of  all  (ilW 
prisonera  under  the  laws  of  the  United  Stiites^.  The  'privilege*  of  that  »lil 
remains  alike  to  all  of  them,  but  to  be  judj^c^d  of — granted  or  refusal — dtscharscd 
or  enfor'^ed — by  the  proper  tribunal,  acxjordln^  to  thp  clrcurnatanoea  of  thteiit, 
and  as  the  commitment  and  deteation  may  ap|>oar  to  be  legal  or  illegid. 

"  TIm?  whole  effect  of  the  law  ma^'  be  tlius  briefly  stated :  Congrois  Hai  ott^ 
Btitut4.'d  a  tribunal,  with  exclufiive  jurisdiction,  to  determine  summtfilj,  «ad  vltl' 
out  appeal,  who  nre  fuj^tivea  frona  service  or  labor  under  the  socond  w«tlcni  of 
the  fourth  Article  of  the  Constitution,  and  to  whom  such  service  or  labor  ii  due; 
Thtf  jodi^ment  uf  every  tribunal  of  exclutiivc  jurisdiction,  where  no  appeal  liiit^  I 
of  necessity,  conclusive  opon  every  other  tribunal.     And,  therefore,  thejuili^niJOil'] 
of  the  tribunal  created  by  this  act  Is  conclusive  upon  all  tribunal**     WhfWTiif  | 
this  judj^nient  is  made  to  a|>i>ear,  it  is  conchwivo  of  th<i  right  of  the  yaracr  lo 
retaio  in  Ids  custody  the  fiitritive  from  his  service,  and  to  remove  him  backtothl 
place  or  State  from 'which  ho  escaped.    If  it  ii*  sbowo  upon  tho  applicitioiB  of  tbt 
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Opinion  eeems  to  be  tliat,  as,  on  general  principles,  habeas  cor- 
pus ghould  not  issue  if  it  appears  that  the  imprisonment  is  on 
the  decision  of  proper  judicial  authority  (that  is,  does  not  issue 
to  review  judicial  decision),  therefore  it  should  not  issue  when 
the  certificate  is  issued  by  a  judge  or  a  commissioner  in  a  mat- 
ter in  which  (according  to  other  orthodox  opinion)  he  does  not 
exercise  judicial  anthority.*  This  portion  of  the  Opinion  bears, 
therefore,  on  the  question  of  the  judicial  action  of  the  com- 
missioners. 

Mr,  Ij.  R.  Curtis,  in  the  Opinion  written  for  the  marshal, 
waives  the  examination  of  this  question,  and  refers  to  this 
Opitiion  of  Mr.  Crittenden,  expressly  stating  his  concurrence  in 
the  conclusion  that  this  objection  to  tlie  law  is  not  tenable. 

The  sum  of  the  matter^  on  the  basis  of  this  opinion,  seems 
to  be  that,  if  the  action  of  the  judge  or  commissioner  in  giving 
the  certificate  is  viinistcrial^  then  Congress  cannot  except  a 
custody  under  it  from  judicial  inquiry  by  habeas  corpus.  If 
it  is  judimdf  than  it  is  not  valid  ae  the  action  of  a  commis- 
sioner, 

§  931.  An  objection  has  been  frequently  takeu  to  the  provi- 
sion, in  the  8th  section  of  this  Act,  that  where  the  proceedings 


fugitive  for  a  writ  of  hatreds  corpus,  it  prevents  tlie  iasning  of  the  writ;  if  upon 
the  rohirn,  It  dischargers  t1i«  writ  and  restores  i>r  nmintalns  the  custody. 

"Thifl  view  of  the  law  of  thia  case  Is  fuJly  enntained  by  the  decision  of  the 
Supreme  Court  of  the  lliiit^d  States  in  the  ca»e  of  Tobias  WatkltiB,  where  the 
court  roftjpod  to  dischiirpfe  upon  the  gjound  that  he  wbs  in  eustody  undt*r  the  sen- 
tenet*  of  a  court  of  coiupeteiit  jurisdiction,  mid  that  that  judgment  wii«  conckaive 
upon  them.    (3  Peters,) 

"  The  expressions  naed  in  the  last  clanae  of  the  slarth  spctlon,  that  the  certifi- 
cate therein  alluded  to  'shall  prevent  all  molestation "^  of  the  persons  to  whom 
^ranttd  '  by  any  process  issued,'  <kc.,  probably  int^nn  only  whnt  the  Act  of  1T9S 
meant  by  deelaring;  a  certificiite  under  that  act  n  i^nffii'if^nt  wnrrnnt  forthe  removal 
of  u  fuiLjitiive,  and  certainly  do  not  oiean  a  Buspension  of  the  hidieiis  eorpun,  I  con* 
elude  by  repeating'  my  convirtion  thnt  there  is  nothing  in  the  hill  in  question 
which  coonictfl  with  the  ConatitutioD^  or  Bnspends,  op  was  Intended  to  fiU!?(pend, 
the  privileg^e  of  the  writ  of  haboaa  corpus," 

'  Sindkr  is  Judge  Grier"i<  reasoning  in  Jenkins'  case,  2  Wallace,  Jr.,  n2ft,  artt^, 
Yob  1,  p,  4t»&,  note  7.  Judge  McLean,  in  Ex  parte  Robin  son «  fi  MeLenu,  36S, 
thus  plueesi  the  eoninjisBioner  on  the  level  with  the  State  judicial  tribunab»  He 
says  of  the  writ  issued  from  the  State  conrt  :^ — '*It  wrest^-d  from  him.  withont  niiy 
authority  of  law,  the  subject  of  hia  jnrittdJction.  This»  so  far  as  I  know,  is  with- 
out preeedcnt.  Had  tki\\  commiamoner  or  federal  jnd^e  interposed,  and  by  the 
sanii'  means  disregnrdect  and  diafurbed  the  jurisdiction  of  a  State  court.  I  snould 
not  have  fiilt  loss  concern  than  the  eloquent  connsel."  In  habeas  corpus  from  a 
State  court  the  question  is  involved  with  the  more  geuernl  one  of  concurrent  juris- 
dlctiou,  considered  antCt  g§  447-400* 
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are  before  a  comniissioner,  "he  shall  be  entitled  to  a  fee  of 
dollars  in  full  for  his  services  in  each  case,  upon  tliedeliverr 
the  said  certificate  to,  &e.,  or  a  fee  of  five  dollars  in 
where  the  proof  shall  not,  in  the  opinion  of  such  conimiaiioiK 
warrant  such  ceitificate  and  delivery,"  &c.  If  the  Act  io 
validated  at  all  by  this  objection,  it  innst  be  by  the  effeet 
some  common*! aw  principle  that  the  persons  intrusted  with  ti 
administration  of  the  laws  should  be  removed  from  all  pro^|J 
of  pecuniary  gain,  &c.  But  the  principle,  if  it  obtains  at 
would  seem  to  apply  only  to  persons  holding  judicial  pow* 
as  distinguished  from  ministerial,  and  the  action  of  the 
miseioners  is  valid  only  if  ministerial. 

The  objection  above  stated  was  raised  in  McQnerry'a 
Judge  MeLean's  answer  to  it  is  probably  the  only  one  wWi 
has  been  judicially  declared.     It  is  particularly  to  bo  notict^-l 
in  connection  with  the  proposition  upon  which  most  of  tin 
questions  arising  under  these  Acts  depend,  that  the  action 
the  judge,  magistrate,  or  commissioner,  is  preliminarj''  tojadi*^ 
eial  proceedings  in  the  State  from  which  the  person  claimed  u 
supposed  to  have  escaped.    Tlie  judge  says,  5  McLean,  481 :— i 
"  In  regard  to  the  five  dollars,  in  addition,  paid  to  theeommk* 
sioner,  where  tlie  fugitive  is  remanded  to  the  claimant,  in  all 
fairness  it  cannot  be  considered  as  a  bribe,  or  as  so  intended 
by  Congress;  but  as  a  corapensation  to  the  commissiooerfor 
making  a  statement  of  the  case,  which  includes  tJie  facti: 
proved,  and  to  ivhich  his  certificate  is  annexed.     In  cases  wheri' 
the  witnesses  are  numerous  and  the  investigation  takes  up 
several  days,  five  dollars  would  scarcely  be  a  comi  '  n{or 

the  statement  required.     TVhere  the  fugitive  is  di  !,  do 

statement  is  necessary." 

Judge  McLean  assumes  that  the  material  part  of  the  cem- 
ficatc  is  a  statement  of  evidence  to  be  used  iu  the  State  from 
which  the  person  delivered  up  is  supposed  to  have  escaped  ftod 
to  which  he  may  be  taken.  Hence  he  argues  that,  wheii  tlic 
commissioner  decides  to  deliver  up,  he  has  the  labor  nol  otily 
of  making  out  a  certificate,  but  of  stating  all  the  evidence 
upon  which  he. has  decided. 

The  judge  probably  rested  his  opinion  on  that  clause,  m  the 
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6th  section  of  the  Act,  which  requires  the  commissioner  "  to 
make  out  and  deliver  to  such  claimant,  his  or  her  agent  or  at- 
torney, a  certificate  setting*  forth  the  suhsta/nMal  facts  as  to  the 
service  or  labor  due  from  such  fugitive  to  the  claimant,  and  of 
his  or  her  escape  from  the  State  or  Territory  in  which  such 
service  or  labor  was  due  to  the  State  or  Territory  in  which  he 
or  she  was  arrested,  with  authority,"  &c. 

The  very  slender  inference  which  may  thus  be  drawn  from 
this  clause  does,  indeed,  appear  to  be  all  which  can  be  produced, 
to  show  that  the  commissioner's  action  in  granting  the  certifi- 
cate is  preliminary  to  ulterior  judicial  proceedings. 

It  is  plain,  from  what  has  already  been  said  on  the  nature 
of  the  commissioner's  action,  that  the  fullest  statement  of  the 
evidence  before  him  would  not  vary  the  essentially  judicial 
character  of  his  decision.'  But  it  does  not  appear  that  the 
commissioner  is  required  to  set  forth  the  evidence  as  given  be- 
fore him,  but  only  to  state  the  substantial  facts — that  a  certain 
person  was  held  to  service  or  labor  in  a  certain  State  by  its 
laws,  and  that  he  did  escape  therefrom.  To  suppose  that  the 
commissioner's  statement  of  these  facts,  as  they  appeared  to 
him,  would  be  taken  to  preclude  all  controversy  on  the  ques- 
tion of  their  truth  in  the  judicial  proceeding  in  the  State  from 
which  the  person  delivered  up  is  supposed  to  have  escaped, 
would  be  to  place  the  commissioner's  finding  on  the  level  of  a 
judgment,  or  equivalent  to  oflfering  it  in  support  of  a  plea  of  res 
judicata.  But  the  possibility  of  this  was  excluded  by  the  propo 
sition  that  the  commissioner  does  not  exercise  judicial  power.* 

Even  if  the  commissioner  were  to  set  forth  the  evidence 
itself  upon  which  he  had  granted  the  certificate,  it  is  plain 
that  such  evidence  could  not  be  received  in  any  ulterior  judi- 
cial proceedings  in  the  State  from  which  the  person  delivered 
up  is  supposed  to  have  escaped.  For  if  he  had  been  held  to 
service  or  labor  by  the  law  of  that  State,  and  had  escaped  from 
it,  the  evidence  of  those  facts  must  be  found  in  that  State ;  and 
the  evidence  to  be  produced  before  the  commissioner,  accord- 
ing to  the  first  part  of  the  6th^tion  of  the  Act,  and  as  pro- 
vided by  the  10th  section,  is  actually  taken  in  that  State. 

»  AnU,  §g  Qia-dlT.  •  AnU,  %  916. 
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§  953.  If  the  validity  of  these  Acts  of  Congress  is  to  be  id*^ 
mitted,  other  practical  qxiestions  may  preseot  tbemBelTes  ifl 
reference  to  the  remedial  process  by  which  the  claim  h  to 
presented,  the  proofs  on  which  its  legality  is  to  be  decidei],  ant] 
the  method  in  which  the  delivery  to  the  claimant  18  to  be  c«^J 
ried  into  effect.     So  far  as  these  questions  are  not  depend 
on  the  general  law  of  evidence,  they  are  mainly  questions 
formal  proceedingj  and  determined  by  the"  language  of  th 
Btatntes  themselves,  and  may  be  passed  over  without  any  papl 
ticular  consideration/ 

I  95S,  The  third  and  only  remaining  inquiry,  in  confiidc 
the  means  provided  by  Congress  for  carrying  into  effect  the] 
provision  for  the  delivery  of  fugitives  from  labor,  relates  to— 

3.  The  penalties  by  which  rights  and  obligations  create 
by  the  provisionj  or  by  ancillary  legislation  of  Congreee^  mxf^ 
be  secured  and  enforced. 

Tlie  fourth  section  of  the  Act  of  1703  gives  a  penalty, for] 
the  benefit  of  the  claimant^  of  five  hundred  dollars  for  the  actf  i 
of  obstructing  or  hindering  the  claimant  in  arresting  tliefogi-l 
tive,  or  of  rescuing  the  fugitive  after  arrest,  or  of  harhori 
and  concealing  after  notice  ;*  saving,  moreover,  to  the  cliin* 
ant,  his  right  of  action  on  account  of  these  injuries/ 

The  seventh  section  of  the  Act  of  1S50  declares  tbftt  thej 
person  who  may  commit  these  acts  shall  forfeit  and  pay,! 
way  of  civil  damages,  to  the  party  injured  by  such  illegal eot-^l 
duct,  the  sura  of  one  thousand  dollars  for  each  fugitive  i^o  \^Al^ 


*  Admmistrator  of  deceased  owner  mfty  eUim  and  may  appoint  a^^' 
under  the  Act  of  1793,  Coronionw,  i?,  Griffith'.  3  Pick.  IS,     LetUr  of  *         ; 
not  rt^^uired  ff>r  that  flppointment,     lb.     So  is  Giltner  r,  GorhAm,  4  McLvkii,  'hit 
But  contra  ftpparently  ts  priBkell  v.  Parish,  3  McLtan,  631. 

'  As  to  what  acta  will  eoiidlitafee  the  illegml  conduct  intended,  ic*e  Hill  v.  ham, 
4  Wash,  a  C.  829;    Jonc*  v.  Van  Zandt.  2  McUnn,  596,  S.  €,,  &  How*r«i  !U, 
Drisldll  V,  Parish,  S  McLean,  631,  S.  C.  5  ib.  64 ;   Giltner  v.  Gorbaa^  4  McUm,  i 
402;    Ray  t».  Donnell,  et  a/.,  ib.  505;    Korrie  v,  Newton,  5  ib.  92;    Weiattr  a  ( 
Sloiine,  6  ib,  269;    Van  Metre  i\  Mitchell,  2  Wallace^  Jr.,  31 1»  which  were*rtiwl 
for  the  penalty.     Also,  Glen  v.  Hodges,  9  Johns.  67 ;  Kauflfinan  p.  Olirur,  10  Um, 
617  ;  Oliver  v.  Weakley,  2  Wallace,  Jr.,  324,  which  were  nctiozu  for  dantai^ 

'  By  2  Wnllne*!,  Jr.,  326,  untier  the  Act  of  1798,  if  the  plaintiff  hum  in  JiUhi 
the  pennlty  (jf  |5(K),  which  it  ^ves  for  ^e^ally  harboriutr  and  oonc«idi»ir-  !»#•  «if  i 
recover  it  upon  proof  of  auch  harlK>nng  and  co^lce«^  '  «t 

proof  of  actual  darnag-e  to  hiinHelf.     But  if  he  brings  c  i  .nr* 

for  whicb  the  Act  saves  a  right  of  action,  he  can  rttvv^i    ,»..  ^^  ,^^  -.^vOilsf 
actual  damage  whieh  he  ehows  he  has  euffered. 
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as  aforesaid,  to  be  recovered  by  action  of  debt,  in,  &c,    Ko 

saving  is  made  of  any  other  right  of  action,  and  it  would  ap- 
pear that  no  civil  remedy  was  intended  to  be  given  for  any 
damage  which  might  occur  to  the  claimant  by  such  condnctj 
unless  the  fugitive  should  thereby  be  enabled  finally  to  elude 
his  pnrguit.  Whether  it  is  within  the  corapcteney  of  Congress 
to  limit  the  amount  of  compensation  for  actual  damage  where 
the  fugitive  has  been  placed  beyond  recovery,  and  whether  the 
claimant  can,  independently  of  legislation,  recover  civil  dam- 
ages in  that  case  or  in  cases  in  which  he  has  been  delayed  and  ob- 
structed in  his  pursuit,  though  finally  successful — would  appear 
to  depend  upon  the  question,  whether  the  rights  of  the  claimant 
to  recover  his  slave  are  such  only  as  exist  by  the  legislation  of 
Congress,  or  are  conferred  by  tho  Constitution  itself.  This, 
again,  will  depend  upon  the  true  construction  of  the  provision. 
The  maintenance  of  any  action  for  damages  irrespectively  of  the 
penalty  given  by  either  Act,  seems  to  support  the  fourtli  con- 
struction of  the  provision,  by  which  it  operates  as  private  law. 

If  the  right  to  damages  exists  under  the  provision  itself, 
operating  as  private  law,  it  would  seem  that  the  action  might 
be  brought  in  the  State  courts;  for  the  national  municipal 
private  law  contained  in  the  Constitution  is  part  of  the  hiw  of 
each  State.  Tliis  view  may  he  sustained  by  Glen  ^^  Hodges, 
9  Johns.  67,  ante^  p*  438.  But  in  Kauffman  v,  Oliver,  10 
Barr,  510,  ante,  p.  494,  the  court,  even  while  it  affirms  that  the 
claimant,  under  the  provision,  may  seize  and  remove  the  fugi- 
tive, denies  that  he  has  any  remedy  except  such  as  may  bo 
given  by  the  legislation  of  Congr'css.'  The  same  doctrine  may 
have  been  held  in  Jones  v.  Van  Zandt,  2  McLean,  596,  ijOl,* 

§  954.  The  Act  of  1850  differs  from  the  earlier  statute  also, 
by  declaring,  in  the  seventh  j=;ection,  such  illegal  conduct  pun* 
isliable  by  fine  and  imprisonment.' 

'  Jut%a  Coulter,  m  this  case.  Appears  to  lifive  undDrfltood  Prig^^'a  cae**  aa  de- 
ciding Ihat  the  whulu  Hiibj«^ct  umtt^r  is  removed  from  the  whult*  jiiridical  power  of 
tlu'!  StAte,  thut  Deitber  thu  judiciary  aur  the  legtalAture  can  notice  any  right  under 
the  pru virion. 

^  In  Johnson  v.  Tompkins,  1  Bald.  &?I,  anU^  441,  the  action  was  for  damages; 
but  the  right  of  action  apptnar^  t*j  have  been  supported  by  tho  law  of  the  State, 

*  CAmpb^Il  If.  Kirkpatriek,  5  AkLean,  176, — that  the  action  for  the  j»enalty  and 
tho  profi<*cytion  can  only  be  brought  in  the  LTnited  States  District  Court,  and  can* 
not  be  removed  Into  the  Circuit.     As  to  what  is  rescue,  <kc.,  see  Sfiott*i!  awe,  IV. 
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It  may  appear  very  reasonable  to  say  that,  whetlier  a  rigkl 

of  a  private  person  is  given  by  the  Coustitution  itself,  opcntiiig 
as  private  law,  or  by  the  legitimate  exercise  of  the  legialiltTe 
power  of  the  national  Government,  it  will  be  in  the  power  of 
Congress  to  protect  that  right  by  fines  not  "  excessire,''  mid 
by  punishments  not  "  cruel  and  unusual.'^ ' 

If  the  power  of  legislation  in  reference  to  the  subject-matter 
of  this  provision  is  based  upon  the  theory  hereinbefore  rLji.d 
on,  Congress  cannot  do  more  than  is  necessary  to  maintain  tiie 
exercise  of  the  judicial  power  of  the  United  States,  in  rcferccoo 
to  the  eaaes  which  arise  under  these  provisiong,  according  to 
the  fourth  construction/ 

Under  the  theory  advanced  in  Prigg'fl  case^  gnpportiDg  a 
power  in  Congress  to  legislate  for  the  general  object  of  carry* 
ing  these  provisions  of  the  Constitution  into  effect,  it  voaldba 
very  easy  to  educe  the  power  to  punish  the  conduct  declaml 
by  these  statutes  to  be  unlawful. 

It  has  been  seen  that,  according  to  some  authoriiici,  the 
fugitive  from  labor,  by  the  effect  of  the  provision,  is  iu  ih 
same  status  as  in  the  State  by  whose  laws  he  was  bdd  in 
bondage. 


Moo.  L.  R.  159,  And  the  Indtctinents  of  Booth  and  Rycnfip  given  in  2  Wl«e,  IH; 
■nd  of  Buahnell  and  Langaton,  in  9  Oh.  71.  The  ciiaea,  United  States  n  MaAiI 
CurtU^  23,  and  United  states  v.  Stowell,  SI  ib,  1 5$,  were  under  other 
obstructing  the  officer  in  executing  legal  procea** 

*  0  Oh/2l6,  Peek.  J.  :—*'  It  Is  claimed  that  the  law  la  unoonstitiitbiMd  I 
it  Interferea  with  the  local  police  Tegulations  of  the  ijtate,  and  impoaai 
paina  antl  penalties  upon  cltizena  of  the  State  whore  the  fiigitive  is  apprehtiuki 
TlieHC  que^tiooA  have  not»  that  I  am  aware,  b^n  raised  heretofore;  cml  in. is 
my  judgment,  irery  easily  answered.  It,  after  all,  resolves  itaelf  into  ainiirf  a«» 
tion  of  j>/>«rtfr  in  Ctmffreu  to  Ugvtlaie  ai  all,  in  regard  to  the  redamataoo  of  to^ 
tives  from  aervice.  If  CoD^eae  has  the  power  to  reg^ulate,  by  law,  the  dcSMfid 
and  delivery  of  the  allcie^cd  fugitive-^to  enforce  the  right  of  the  owner  and  prcv 
hiblt  Interference  by  others — it  moat  neceasarily  follow  that,  to  the  ejtteul  'lmu.4 
necessary  for  the  (mforcenient  of  the  right  and  its  eorreBponding  duty,  Oa<rwi 
may  constitutionnlly  interfere  with  local  police  re^^lationji  of  the  ^everd  StuUi 
and,  to  render  their  rt^i^^ulntiona  effective,  must,  necessarily,  have  the  couitiliiSioHl 
power  to  import:  £ne^,  ImpriBunnient,  and  other  &anctiooB  upon  a  violtttSoili oCihi 
enact  me  nt," 

^  8o,  if  Con^rem  has  power  to  le^slate  in  reference  to  oarryinff  into  dkA^ 
1ft  clause  of  the  2d  section  of  the  4th  Article,  which  relates  to  the  privikfvi  4 
citizenu  of  the  several  Statit^,  it  would  he  in  harmony  with  this  view  to  Mjtbl 
BQch  log^islation  muat  be  confined  to  the  ap^tlicatioQ  of  the  jadieia)  powtrr  b  «am 
arising  under  that  clause.  Can  Gongress  undertake  to  pa»s  penal  statute*  to  pr^ 
tect  citizens  of  each  State  in  tho  eijoyment  of  the  riFhls  g^uarauteied  bv  ihA 
clause  ?  The  ^nerol  statementi  ^mtt,  g  663,  may  be  mo<ufied  m  view  of  tiui «» 
tioiL 
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By  combmmg  tliia  doctrine  with  tlio  doctrine  (if  it  is  to  be 
admitted)  that  a  right  given  to  private  perBons  by  tbe  Ooneti- 
tution,  operating  as  private  law,  umy  be  guarded  by  the  reme- 
dial legislation  of  Congress,  it  would  easily  follow  that  Congress 
has  th*5  power  to  enact  any  law  soitablo  for  the  recovery  of 
fugitive  slaves;*  and  if  it  is  also  eoneeded  that  Congress  may, 
by  penal  legislation,  protect  rights  given  by  the  Constitution,  it 
would  appear  that  Congress  may  go  tar  towards  re-enacting 
the  various  provisions  of  the  slave  codes  of  the  slaveholding 
States,  making  a  law  of  national  ejctent,  operating  wherever  a 
fugitive  slave  might  be  found. 

But  according  to  the  view  herein  maintained,  the  provision 
only  gives  the  person  to  whom  the  service  is  due  a  right  to 
have  t!ie  fugitive  delivered  up  to  bini  on  claim  njadu  before 
public  anthority/  There  is  no  riglit,  then,  to  be  protected, 
except  as  claim  is  made*  CongreBs  cannot  organize  a  system 
for  the  retara  of  fugitives  without  regard  to  claim  made  by 
their  masters. 

§  955.  In  estimating  the  weight  of  jndicial  tiutbority  on  the 
several  questions  eonsiilered  in  tliis  chapter^  it  is  to  lie  remem- 
bered that  the  Supreme  Court  of  the  United  States,  in  Able- 
man  V.  Bootli  {antey  p.  523),  affirmed  the  Act  of  Congress  to  be, 
**  in  all  its  provisions,  fully  authorized  by  the  Coufititution  of 
the  United  States."* 

§  956.  In  answering  tlie  principal  objections  taken  against 
the  law  of  1850,  the  argument  from  a  supposed  Ifm^  acqui* 
§$cen€e^  on  the  j>art  of  the  people  of  the  non-slaveholding 

'  Tlio  argument— the  right  of  thp  claimant  in  given  by  luitiniiAt  1a w.  ifmt- 
fdftt  it  nmy  be  enforced  by  tbe  legislntioti  of  ConpTess — is  not  nticoniJiicin,  lliough 
it  \^  nut  the  received  argiinieiit.     It  wws^,  ui  fiut,  Mr.  C'lAy^a.     See  m\^r,  p.  hs% 

*  Ante,  ^816. 

*  T!ie  opinifJii  of  Mr.  Wobster,  «e  iigrtinRt  the  existence  of  power  in  Con^resa 
to  le^lslftte  on  the  ^ubjeet,  hiis  been  rlted  ante,  p,  53"3,  The  bill  to  amend  the  Ijiw 
of  1793.  Introduced  by  Mr.  Webifter  \t\  the  Sennto,  Jtuie  :*,  1850,  provided  for  a 
trial  by  Jtiry  in  the  Sttite  in  wlneh  the  fugitive  j^hould  he  found.  See  6  Webster'a 
W,  372.  lint,  in  h'H  speech  to  the  Voting  Meu  af  Albiny.  May  28,  18iM,  a  Web* 
ster'a  \\\  BP6,  he  iiiaiatAJried  the  vdidity  of  the  law  of  185<>,  tbf»u|ajh  entirely  on 
the  ^ound  of  authority : — "  Every  w he ic,  on  nil  oecn?iiMUB,  niid  by  ull  judjures.  it 
hrts  neen  held  to  he,  nnd  pronounced  to  be,  a  constitutionftl  law.  •  •  All  judi- 
cial opinions  are  in  fnvor  of  this  Iflw.  You  cnnnot  !ind  a  mnn  in  the  profesiiion  In 
New  York,  whose  incoim»  reaches  thirty  pound?  a  year^  who  ydll  stake  his  pro- 
fesj^ional  repntntion  on  an  opinion  agidust  it*  If  ho  does,  his  reputation  is  not 
worth  the  thirty  poondfl." 
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States,  with  the  law  of  1793,  as  distinguished  from  judieiil 
authority  Btrictlj  bo  called,  haa  often  been  insisted  on.  In 
estimating  the  force  of  this  argument,  it  ahould  be  rcmeni' 
hered  that,  when  that  law  was  enacted,  slavery  was  lawfal  in 
almost  every  one  of  the  States  of  the  Union,  and  that  in  eveiy 
Buch  State  delivery  on  claim  might  have  been  under  the 
autliority  of  the  local  or  State  law,  indepeodently  of  the 
authority  of  the  Act  of  Congress,  but  substantially  in  the  form 
authoriztKl  by  that  Act.*  Tfiis  local  law  for  delivery  of  fugi- 
tives might  have  been  judicially  supposed  to  continue  as  ctis- 
tomary  law,  even  when  in  such  a  State  the  local  slavery  had 
ceased ;  and,  in  many  of  the  cases  in  which  m  fugitive  hajs  heea 
delivered  on  claim  before  a  State  judge  or  magiatrate,  the 
authority  exercised  may  have  been  deemed  to  proceed  froio 
the  State  fuimiing  a  duty  arising  under  the  provision,  accord- 
ing to  tlie  tir^t  confttruction. 

K  this  argument,  from  long  acquiescence,  is  advanced  tci 
support  the  power  of  Congress  to  legislate  on  the  subject  it 
should  be  remembered  that,  as  the  powei*B  of  the  Government 
are  given  by  a  written  Constitution,  no  department  can  acquire 
power  by  prescription:  for  the  Constitution  is  continuously 
promulgated,  that  is,  at  any  one  time  it  derives  its  authority 
from  the  then  existing  people  of  the  United  States.' 

§  957,  The  argument,  for  the  validity  of  the  Acts  of  Con- 
gress of  17t>3  and  1850,  which  lies  in  asserting  the  necessity  of 
such  Icgi^hition*  niiiy  apply  to  any  of  their  provisions.  Bat 
it  has  been  principally  urged  in  supporting  the  action  of  the 
State  iriftgiBtratcfi  and  United  States  commissioners,  and  the 
eummary  proeceding  witliout  juiy. 

It  is  impossible  that  any  argument,  properly  bo  called* 
in  favor  of  tJie  constitutionality  of  this  legislation,  can  be 
founded  on  any  supposed  degree  of  necessity.  It  is,  essentially, 
the  justification  of  an  admitted  violation  of  the  Constitution, 


'  Tims,  in  Pimnftjlvftnia,  at  tlie  date  of  Respublicn  r,  Richards,  S  J>iiI1&s.  iJSI, 
and  of  JfihiiBoii  t^  Tunipkins,  1  Boidwin*s  C.  C,  ft71,  the  clnimwit  CQuId  hmr».  uaJtr 
the  law  of  the  8tat*,  all  the  remedy  that  he  could  hare  aadcr  the  Act  of  ContrtMik 
See  ante,  pp.  To.  441. 

'  St'c  Judge  Sutljff.  9  Oh.  260.  *AnU,  pp,  6a6  729. 
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founded  on  the  assertion  of  the  nnsuitableness  of  that  instni- 
ment  to  certain  ends  arbitrarily  assumed.' 

The  argument  can  be  noticed  bere  only  by  attempting  to 
show  how  an  Act  might  have  been  framed  which  should  liave 
satisfied  the  other  requirements  of  the  ConBtitiition,  while  it 
also  carried  out  the  purposes  of  the  provision  for  deliver}'  of 
fugitives  from  labor/ 

§  958.  And,  first,  as  to  the  neccsHity  of  leaving  the  entire 
determination  of  the  claim  in  the  hands  of  a  State  magistrate* 
or  a  United  States  commissioner. 

Admitting  that  the  judges  of  the  national  courts  were  too 
few  in  number  to  bring  the  judicial  power  of  the  United  States 
to  bear  promptly  and  efficiently  on  these  cases,  it  is  stili  not 
easy  to  see  why  the  magistrates  and  commissioners  might  not 
have  been  empowered  to  act  in  these  cases  as  the  commis- 
sioners are  empowered  in  the  execution  of  the  pen  at  laws  of 
the  United  States.  They  might  have  been  authorized  to  com- 
mit, arrest,  detain,  or  keep  the  person  claimed  as  a  fugitive 
from  labor,  wlio,  then  being  in  the  custody  of  the  United 
States  and  not  in  that  of  the  claimant  individually,  should  after- 
wards Iiavc  been  brought  before  some  judicial  ofticer  capable  of 
deciding  the  case  in  virtue  of  the  judicial  power  of  the  United 
States,*  or  of  the  concurrent  judicial  power  of  some  State ; 
where  the  State  might  have  couBented  to  its  exercise. 

It  may  he  urged,  in  reply,  that  this  would  only  have  facili- 
tated the  arrest  and  detention  of  the  supposed  fugitive,  as  the 
number  of  persons  capable  of  deciding  on  the  validity  of  the 

'  When,  in  thta  nri^nment,  tlie  lesrislfttion  is  asserted  to  be  pecenfan/,  the  word 
line  an  extt-at  ^ivtMi  it  betoiid  t!iot  of  the  wortJs  **  necessary  and  proper,'^  in  the 
lust  clftuse  of  the  8th  section  of  the  Ist  Arti<:k.     8ee  ante,  j>.  HOIi. 

'  JiiHf^  Peck,  who,  in  Eur  pur ti;  Bnshnell,  Ac,  mnintflined  the  vaHdit}^  of  the 
l*w,  SMid,  9  Oh.  21  rt  : — "  It  seems,  to  ns,  that  the  law  in  qiiesition  ia  anncees*rii*Uy 
severe  in  its  sanctirmg,  and  should  buve  been  conceived  in  a  mUder  and  more 
humane  spirit.  More  con4*id«?ration  ouj^ht  to  have  been  phown  to  the  allof^ed  fiuia;i- 
tive  in  the  a^teertiiinment,  of  hh  rights'  before  his  delivery  to  the  claimant,  and 
more  respect  evineed  t^i  the  scruples,  eonaeieotioua  or  DthtrwiBe,  of  the  citizens  of 
the  Stftte  where  he  m%ht  be  seixed.  It  ie  not  a  question,  whether  the  law  in  ju!*t 
and  eapeilicnt,  but  whether  it  is  conetitutioiiiil.  Not  whether  an  admitted  right 
in  It^c^i slate  haft  been  ah^tAtufor  imnrop^rh/  fX^cUetf,  hut  whfth^T  Jtuch  jton^r  cjrM/*," 

'  Meaning  some  mugistrate  of  ft  court  of  special  juriailicl ion,  not  cajuible  of  eJC* 
erciaing  the  concurrent  jndiiial  fKiwc^r  of  the  State.     Ante,  p*  B62, 

*  That  Aufl^e  Taney  ecmeeived  of  the  State  mag\»trnte«  as  acting  thujs  umler  thd 
law  of  1793,  see  ante,  §  «74. 
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claim  vrou\A  not  have  been  increased,  and  that  the  tronlle 
aud  expense  of  removing  the  supposed  fugitive  from  the 
locality  of  the  magistrate  or  commissioner,  to  that  of  the  judge, 
would  have  rendered  the  remedy  nugatory. 

But  since,  in  the  event  of  such  fugitive's  being  finally  de- 
livered np  on  claim,  a  removal  from  the  State  in  whidi  he  ii 
fonnd  and  taken  i&  conteuiplatcd,  it  miglit  be  supposed  that  %. 
person  having  authority  judicially  to  determine  the  dclircfy; 
on  claim  might  be  found  either  in  the  State  in  which  the  arrcrfi 
takes  plaecj  or  in  that  in  which  he  is  said  to  have  been  held  to- 
service,  or  in  some  intermediate  State.  The  qnestion  hi 
occurs — whether  it  is  necessary,  nnder  the  provision,  when  thi 
delivery  to  the  person  to  whom  the  semee  or  labor  is  due  is  ta 
be  made  by  national  antliority,  that  it  should  be  made  in  th© 
State  in  which  the  supposed  fugitive  is  arrested? 

§  959.  Hiis  question  may  be  pursued  in  connectioii  vilb 
its  parallel  J  which  arises  under  the  second  inquhy — as  to  d»e 
necessity  of  summary  proceedings,  without  a  jury. 

The  necessity  of  summary  proceedings  on  these  clainii  it 
generally  based  on  the  assumption  that,  in  the  non-Blavehold* 
ing  States,  juries,  notwithstanding  the  evidence,  would  never 
or  but  seldom  find  that  the  person  claimed  had  escaped  from 
service  to  which  he  was  held  by  the  laws  of  another  StatCj— 
being  therein  actuated  either  by  a  feeling  of  hostility  towards 
the  slavehulding  States,  or  by  opinions  respecting  the  ethical 
character  of  those  laws,  leading  them  to  regard  the  prov 
in  the  Constitution  as  void  in  foro  con^cientim^ 

But,  supposing  this  to  be  true,  and  that  the  fact  niajH 
considered  by  Congress  In  carrying  the  provioion  into  effect^  it ' 
does  not  appear  but  that,  when  the  claim  is  to  be  determined 
by  the  judicial  power  of  the  United  States,  a  trial  by  jit n* 
might  be  had  in  some  locality  other  than  the  State  in  which 
the  supposed  fugitive  is  arrested. 

If  the  arrest  were  made  under  the  authority  of  the  State  I 
in  which  the  fugitive  is  found  (proposing  either  to  fulfill  its 
obligations  under  the  provision,  according  to  the  first  eoa- 
stniction,  or  to  carry  into  efiect  the  national  municipal  private 
law  by  exercising  its  concurrent  judicial  power),  the  judicial 
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detenni nation  of  the  claim,  either  with  or  without  a  jurj, 
could  take  place  only  in  that  State.  But,  if  the  arrest  is 
made  under  national  authority  in  reference  to  a  judicial  de- 
termination of  the  claim  by  the  same  authority,  there  seems  to 
he  no  such  necessity  that  the  national  judicial  power  determ- 
ining the  claim  shonhl  finally  decide  it  and  make  the  dehvery 
in  the  State  in  which  the  arrest  was  made  ;  or  that,  if  a  jury 
must  co-operate  with  a  judge  holding  that  power,  such  jury 
should  be  empanncled  in  the  State  where  the  supposed  fugi- 
tive 16  taken. 

It  is  commonly  urged  by  those  who  uphold  the  State  laws, 
commonly  called  Personal  Liberty  Billsj  which  prohibit  the 
removiil  of  a  person  as  a  fugitive,  nnk'ss  after  determination 
of  the  claim  before  a  juiy  under  the  State  law,  that  the  trial 
must  he  in  the  State  in  which  the  supposed  fugitive  may  be 
found,  it*  the  guarantee  of  jury  trial  has  any  force  whatever. 
This  is  equivalent  to  saying  that  a  fugitive  cannot  he  delivered 
up  on  chiini  otherwise  than  by  placing  bim  in  the  custody  of 
the  claimant  in  the  State  in  which  such  fugitive  may  be 
found. 

But  the  law  under  wliich  the  right  of  the  claimnut  and  the 
obligation  of  the  fugitive  exist  (whether  it  is  found  in  the 
provision  itselt^  operating  as  private  hiw,  or  in  the  legislation 
of  Congress)  is  national  municljial  law  in  authority  and  ex- 
tent, though  it  has  an  international  or  jr?/fMi-international 
efleet.  This  law  will  be  crpially  enforced,  whether  tlie  delivery 
is  judicially  detennincd  in  a  locality  under  a  State  jurisdiction 
distinct  from  that  over  the  locality  in  wliich  the  fugitive  was 
arrested  for  the  purpose  of  niaking  t!ie  claim,  or  in  the  same 
loeality.  Under  the  natiunal  authority  the  two  localities  are 
iucbidiul  in  one  forum  of  jurisdiction.  The  locality  in  wliich 
the  sup]Ki8ed  fugitive  is  said  to  owe  service  and  from  which 
ho  is  said  to  have  escaped  is,  as  to  the  facts  to  be  proved,  the 
mcinatje  and  the  natural  venti€,* 

'  Against  tlib  m!p:ht  be  ^ii^i^osted  an  argument,  by  anrtlngy,  from  tlip  coram on- 
Iaw  rule  tbftt,  on  euit  by  tin*  viUeiii  in  one  comity  iinil  pk^ii  by  the  b>i'd  tliut  Iho 
]i!uintitf  In  hia  viUeln-rryfttrdiint  in  Huotlier,  this  isenic  ahulJ  bf  tried  "in  the  cciunty 
wbere  the  jilnintiff  buiJi  coiici-ued  his  action,  and  nut  in  the  county  where  tbo 
miiiior  is:  uud  tliia  m  in  fiivor  of  Uberty."     I  Co.  Lit.,  fob  I2li,  a.    And  so  it  most 
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By  a  law  which  should  provide  for  a  transfer,  by  pukUej 
autbority,  of  tlie  supposed  fugitive  to  the  jurisdiction  froH 
which  lie  is  said  to  have  escaped,  and  a  judicial  deter:: 
of  the  chiim  in  the  same,  the  parallelism  which  has  i 
posed  between  these  cases  and  the  extradition  of  fagitireg  froa 
justice  would  be  established.' 

If,  after  such  a  transfer,  the  claim  is  heard  before  a  jn 
capable  of  holding  the  judicial  power  of  the  Uaited  States,  aoj 
if  a  jury  is  given  on  the  demand  of  either  party,  the^e^ 
tutional  guarantees  will  have  been  satisfied.' 

A  law  which  should  thus  allow  a  trial  of  the  facts,  wlic 
disputed,  by  a  jury  in  the  State  by  whose  laws  the  per 
claimed  is  said  to  have  been  held  to  service  or  labor  and  tn>m\ 
which  he  is  said  to  have  escaped  has,  on  several 
been  proposed  in  Congress.    While  the  original  bill  for  llie 
law  of  ISajO  was  under  consideration,  the  Senate  Committoecf 
Thirteen  on  the  Compromise  Measures  of  that  year  reported  in 
favor  of  amending  the   bill  by  providing  that  such  a  triil^ 
might  be  had  wlien  the  person  carried  back  as  a  fugitive  jicr*j 
sisted  in  denying  that  he  was  a  slave  or  owed  service.*    ilr.j 
Underwood,  of  Kentucky,  also  introduced,  as  an  amendme»t|j 
a  bill  jiroviding  fur  such  a  trial  in  the  State  to  which  the  re-  < 
claimed  person  should  be  taken,  *'  to  bo  conformable  lo  the 
laws  of  the  State  in  that  behalf,''  %rhich  was  rejected  m  tbe 
Senate,  Aug.  23,  1850/ 

hdv**  been  where  the  Ifrni  commenced  tbe  content  by  nciHvo  hahfndo,  Tkii  cob- 
nirjii-lavv  nik*  wmild  litnH  thf  judiL'iuI  applifution  of  tbc  provision  in  tht  Absenev 
of  11  iitututii  {nntt\  jf  *i*i7).  liut  cmlcl  Imrdly  Umit  the  te^datiTe  power  ofCwgrme, 

'  Corn  pure  *tnte,  ^  9J<i 

'  But  tbi^  jnrv  bhoukl  be  constituted  urifler  the  sanction  a  of  the  £xij|;li«l»  cni}' 
mon  law,  an  distinguished  fpoui  tbe  lnw  of  the  aluvu  State  for  the  trul  cxf  aunlUr 
iaaueii.     fc>ee  anifc,  §  ^38. 

•  Mr.  Clay  was  chftinuan  of  the  coraraittee,  uml  udvocated  the  meosttrt  iit  tlie 
55«natG,     Set;  his  remarkti  uf  May  13  und  21,  1850,  in  vol  22,  App,  to  Conr^i 
aional  Globe,  &il.  Cl^J;   iind  2  Cliiy's  Spreehes,  459,    The  arnGndniffnf 
appcari*  to  have  been  intrthhieed  in  the  cHirumittee  by  Mr.  Ca^js.  who  a  I 
his  opinion  in  favor  of  It  in  the  <iiscus8ifni  of  Aueriist  26,  1852,  wbi' 
Mr.  Sumner'*  speech  on  IiIh  motion  to  repeiil  the  Act  of  1850,     8oe  v«(l   i      r 
Conff.  Globe,  1134»  1125.     Both  Mr.  Cass  and  Mr.  Clny  ni-e  m\tl  lo  I 
warda  decWed  that  they  would  Ijuvc  ndvoe^ited  soeh  a  proviidon.     8i  ■ 
Journnl,  May  11,  1850;  Detroit  Free  Preaa,  >Iay,  185iX     It  doc5  not   ' 
either  of  these  senators  thoutfht  anth  a  ppovisioii  esaenttal  to  fntlsfy  the  frttiiir*-  i 
nienta  of  the  Constitution.     The  amendment  to  the  bill  wa:^  rejected  in*  the  SiHate  on  ' 
the  strermous  objection  of  Mr.  Borland,  of  Arkansas,  aad  other  Soulhero  ^eiutdfiL 
*  See  Jouraafc  lat  Session  Slat  Coag,  S^tl-STO. 
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A  bill,  amending  the  fugitive-slave  law  by  providing  for 
such  a  trial  in  the  Circuit  Court  of  the  United  States  in  the 
State  to  which  the  reclaimed  person  shall  be  carried  bqck,  re- 
ceived the  vote  of  a  majority  of  the  House  of  Kepresentatives, 
March  1, 1861/ 

During  the  same  session,  Mr.  Douglas  introduced  a  bill  in 
the  Senate  to  amend  the  existing  Acts,  which  also,  I  believe, 
provided  for  such  a  trial.* 

§  960.  In  the  exciting  debates  which  preceded  the  adop- 
tion of  the  Compromise  Measures  of  1850,  the  provisions  of 
the  fugitive-slave  law  received  little  or  no  examination  in 
either  branch  of  the  national  Legislature.*  On  the  occasion  of 
Mr.  Sumner's  speech,  on  his  motion  to  repeal  the  law,  August 
26, 1852,  many  other  senators  expressed  opinions.  So  far  as 
any  argument  in  support  of  the  law  was  then  advanced,  it 
rests  on  the  assumptions  that  the  action  of  the  judge  or  com- 
missioner is  preliminary,  and  that  the  .delivery  of  a  fugitive 
on  claim  is  not,  in  its  legal  aspects,  distinguishable  from  the 
extradition  of  a  fugitive  from  justice ;  while  the  power  of  Con- 
gress was  supported  either  by  the  argument  from  necessity  or 
by  that  from  long  acquiescence. 

*  House  Bill  No.  1009.  It  was  rend  in  the  Senate  for  the  first  time  only, 
March  2,  1861. 

'  Senate  Bill  No.  649.  Jan.  28,  1861,  read,  by  consent,  the  first  and  second 
times,  and  referred  to  the  Judiciary  Committee. 

'  Benton's  Thirty  Years*  View,  toI.  2.  p.  780 : — "  The  wonder  is  how  such  an 
Act  came  to  pass,  even  by  so  lean  a  vote  as  it  received :  for  it  was  voted  for  by  less 
than  half  of  the  Senate,  and  by  six  less  than  the  number  of  senators  from  the  slave 
States  alone.  It  is  a  wonder'  how  it  passed  at  all ;  and  the  wonder  increases  on 
knowing  that,  of  the  small  number  that  voted  for  it,  many  were  against  it,  and 
merely  went  along  with  those  who  had  constituted  themselves  the  particular  guardi- 
ans of  the  rights  of  the  slave  States,  and  claimed  a  lead  in  all  that  concerned  them. 
These  self-institut«d  euardinns  were  permitted  to  have  their  own  way,  some 
voting  with  them  unwillingly,  others  not  voting  at  all.  It  was  a  part  of  the  plan 
of  '  compromise  and  pacification  *  which  was  then  deemed  essential  to  save  the 
Union;  and  under  the  fear  of  danger  to  the  Union  on  one  hand,  and  the  charms  of 
pacification  and  compromise  on  tlie  other,  a  few  heated  spirits  got  the  control,  and 
had  things  their  own  way." 


CnAPTER  XXXL 


TIIE  DOMTIBTIC  INTERNATIONAL  LAW  OF  THE  CNTTED  STATED,  Till 
SUBJECT  OONTINFED.  OF  THAT  PORTION  OF  THI0  LAW  WHKlt 
IS  IDENTIFIED  WITH  THE  LAW  OF  SOME  BETKBAX.  8TATK*  OT 
STATE  LKOmLATKJN  IN  RE,SPECrr  TO  FUOmTES.  OF  TUB  l*OirCS 
OF  OONGKEeS  IN  REBPEGT  TO  TIIE  m>MESTIO  fiI*AVE  TRAOKp  OT 
SOME  QUESTIONS  OF  TIIE  '  STATUS  OF  FEASONS  AS  DETEBMIKKD 
BY   Tins   LAW. 


i 


§  901.  In  tlie  preeedinj^  ten  chapters  inquiry  liiua 
directed  to  tlie  determination  of  rights  and  dutiws  of  pdfitr^ 
persons,  in  relations  arising  out  of  conditions  of  freedom  and 
its  contraries,  by  the  <yi;<^v /-international  law  of  the  United 
States  identified  in  authority  witli  the  national  municipal  lar. 
According  to  the  method  hereinbefore  proposed,  the  nextrab- 
ject  of  investigation  is  the  determination  of  rights  and  datic* 
of  private  persons,  in  relations  arising  out  of  conditions  of 
freedom  and  its  contraries,  by  that  branch  of  the  domestic  ifl* 
ternational  law  of  the  United  States  which,  in  authority^  k\ 
identified  with  the  local  raunicipal  law  of  the  several  Statea.' 

Other  topics  have  herein  already  been  considered  to  an  ex*i 
tent  which  preclndes  an  equally  fidl  exposition  of  tliis  hrtnchl 
of  the  main  subject  in  tlie  present  volume.     Tlie  State  hw\ 
having  tins  international  character  can  here  be  notlctnl  oaljl 
as  it  is  that  law  which  must  determine  a  few  prominent  (lues-l 
tions  which,  on  reasoning  given  in  the  preceding  chapters  arc 
supposed  not  to  ho  deter niined  by  the  yt/a^i-in ternational  hw 
of  the  United  States  contained  in  the  provisions  of  Uie  fuartJi 
Article* 

It  resiiltSj  from  the  assumption  that  in  each  State  of  the| 
Union  this  international  law  derives  its  authority  from  the 


'  Ante,  p.  238, 
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independent  will  of  such  State,  that  the  statntes  and  decisions 
of  the  State  which  is  the  forum  of  jurisdiction  must,  in  any 
particular  case,  be  received  as  the  best  exponents  of  this  law, 
as  compared  |[ith  the  statutes  and  decisions  of  other  States 
which  may  have  been  alsM>  promulgated  as  exponents  of  the 
same  international  law.  But,  in  theory,  this  law,  so  far  as  it  is 
common  or  unwritten  law,  may  be  regarded  as  one  common  to 
all  t!ie  States  of  tlie  Union :  as  tlie  international  private  law 
customarily  received  in  any  one  country  is  supposed  to  he  a 
law  received  by  all  civilized  countries,  and,  as  this  law,  sup- 
posed to  be  common  to  all  tbe  States  of  the  Union,  may,  in 
theory,  ho  regarded  as  the  international  private  law  of  the 
civilized  world.  In  the  absence  of  statutes  and  decisions  of 
tbe  State  wliich  is  the  forum  of  jurisdiction,  the  decisions  of 
other  States  and  other  nations  may  be  referred  to.* 

Tliis  State  law  may  be  derived,  in  part,  from  positive  legis- 
lation, Tlie  State  statutes  relating  to  the  condition  of  persons 
coming  from  otlier  States  have  been  indicated  in  the  al^stracts 
of  tbe  legislation  of  the  several  States  given  in  the  earlior 
chapters  of  this  volume.  It  would  be  impossible  here  to  present 
the  customary  or  unwritten  international  law  as  it  may  be  re- 
ceived in  any  c>nc  or  more  of  tlie  several  States  on  any  pnrticnlar 
question  noticed  in  this  chapter.  This  customary  or  unwritten 
law  can  here  be  regarded  only  a  law  presumptively  common 
to  the  several  States.  As  such,  it  has,  for  the  greater  part, 
been  already  given  in  tbe  exposition  of  tbe  interiuitional 
private  law^  of  the  colonios  and  States  before  the  adoption  of 
the  Constitution,' 

§  962.  The  question  as  to  the  validity  of  State  legislation 
for  the  pui-pose  of  carrying  into  execution  the  provisions  of  tbe 
second  section  of  the  fourth  Article,  in  relation  to  fugitives 
from  justice  and  from  service  or  labor,  may  bo  presented  as  a 
question  as  to  the  classification  of  the  topic  under  one  or  the 
other  of  the  two  branches  of  the  domestic  international  law  of 
the  United  States.  Or  the  subject  may  be  referred  to  the 
general  inquiry  hereinbefore  stated* — by  what  means  are 
these  provisions  to  be  made  operative  on  private  persons  I 


*Ante,%  868. 


«  See  Chaptera  VH.,  YJJI.,  IX.,  X, 


*Atde,p,A2l. 
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Tlie  Ell  til  ori  ties  bearing  on  this  question  cannot  here  be 
classified.  Tlie  Opinion  of  the  Supreme  Court,  in  Prigg's  case, 
declaring  absolutely  null  and  vuid  all  State  legislation  m 
respect  to  the  delivery  of  fugitives  from  labonson  claini,  has 
been  very  generally  received  as  controlling  anthority ;'  though 
doubts  as  to  tlie  correctness  of  that  doctrine  hare  been  veryr 
often  expressed,  even  by  those  who  have  maintained  the  legis- 
lation of  Congress. 

Tins  question  is  directly  connected  with  tliat  of  the  true 
construction  of  these  provisions.  If  the  first  of  the  four  eon- 
strnetious  already  indicated'  were  to  be  adopted,  it  would 
follow  that  the  means  of  carrying  them  into  eft'ect  are  to  he 
derived  exclusively  from  State  legislation.  Under  this  con- 
struetiouj  the  subject  could  not  be  classified  under  the  head  of 
Jl/«ef^4ntemational  law  identified  in  authority  with  the  na- 
tional municipal  law,  under  which  head  it  has  hereinbefore 
been  treated »  It  would,  under  that  view,  be  a  topic  of  that 
Intel-national  private  law  which  in  each  State  rests  on  the 
authority  of  the  several  State  and  is  pai-t  of  its  local  law. 

If  the  second  constniction.were  adopted  as  the  true  basis  of 
the  legislation  of  Congress,  it  would  be  impossible  to  give  au 
answer  to  this  inquiry  which  should  be  consistent  botli  with 
this  construction  and  w^ith  the  doctrine  of  Prigg's  case.  For, 
under  tliis  construction,  it  is  assumed  that  the  States  must  and 
can  legislate,  but  will  not ;  while  the  Su]>reme  Court  declares 
that  they  shall  not,  and,  indeed,  cannot,  though  they  would.' 

According  to  either  adaptation  of  the  third  constmctiou, 
the  duty  correlative  to  the  right  given  by  either  provision  i^ 
the  duty  of  the  national  Governments  and  the  States  cer- 
tainly cannot  legislate  to  enforce  any  duty  of  the  national 
Government^  ivhcther  by  carrying  into  execution  the  judicial 
power  of  the  LTnitcd  States  or  otlierwise. 

According  to  the  fourth  construction,  the  provision  operates 


*  16  Peters,  622:  nfUt^p,  4T6;  Kirks  Cftst,  1  Parker's  Or,  6t;  Rieliiira#»n  r. 
Beebe,  9  L*w  Rep.  Sie;  GrHTcs  !•.  The  State,  1  Carter,  SR8 ;  S.  C,  8rnith*fi  Ind. 
26«;  DotmvU  v.  Tha  Stat*,  3  Port<T*s  Jnd  481 ;  Thomtun's  Cast*,  U  HUnoia,  3«1 
Bot  the  8t4ite  police  power  may  be  exerted  Eells  »,  The  People,  4  Scanmton, 
498:  Landry  i-.  Klopman,  13  LaT  Ann.  345, 

»  Ante,  p.  421.  •  See  Sinitli,  J,,  in  8  WiBC  lOS ;  «itf^  p,  h\*l,  note. 
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as  private  law,  independently  of  any  legislation,  Tliis  law  is 
part  of  tlic  law  of  each  State,  and  tlie  cases  whieli  arise  under 
it,  as  sneh  State  law,  most  be  ap])licable  by  the  judicial  power 
of  tlie  State.  It  would  seem  tliat  tbe  State  might  pass  laws  to 
carry  into  effect  the  judicial  power  of  the  State  in  such  cases. 

The  State,  by  such  legishition,  could  not  interfere  with  the 
exercise  of  the  judicial  power  of  the  United  States  H^plying 
the  provisions  as  part  of  the  national  private  law.  But  it  would 
seem  tliat  the  judicial  power  of  the  State,  as  directed  by  State 
legislation^  and  that  of  the  United  States,  as  directed  by  na- 
tional legislation,  might  be  concurrently  exercised,' 

§  903.  It  would  seem  that  a  conflict  of  jurisdiction  between 
the  courts  respectively  applying  this  law  iu  the  exercise  of  the 
judicial  power  of  the  State  and  of  the  United  States  need  not 
arise,  if  there  bo  between  them  no  conflict  of  oj>inian  as  to  the 
right  and  correlative  obligation  to  be  niaintaiued  under  it* 

On  a  comparison  of  the  statutes  of  the  several  States  on 
this  topic,  an  important  distinction  among  tiiem  should  ho 
noticed.  There  are  some  which  declare  that  jiersons  claimed 
as  fugitives  from  labor  shall  not  be  removed  from  the  State  by 
the  claimants,  except  after  a  trial  of  the  matters  in  issue  before 
a  court  and  jury,  as  in  sucli  statutes  is  provided.*  These  laws 
are  in  direct  conflict  with  the  law  of  Congress,  and  can  be 
valid  only  if  the  law  of  Cougreas  is  unconstitutional  in  provid- 
ing for  finch  removal  without  such  trial.  Tlie  quostioD  of  tlie 
validity  of  the  State  law  turns  on  the  question — does  the  pro- 
vision give  a  right  to  remove  on  a  summary  proceeding  before 
a  commissioner,  or  does  it  give  only  a  right  to  remove  on  a 
judicial  determination  of  the  claim  before  a  jury? 

There  are  other  State  laws  wliich  declare  that  no  person 
shall  be  removed,  as  a  fugitive  from  labor,  except  as  provided 
either  by  suck  State  law  or  by  the  law  of  Congress.'    The 

'  Bee  ante,  law»  of  MoasAchuaetts,  p.  32;  Yormont.  p.  40;  Mkbigivn.  p,  140; 
"Wiscoiisiti,  p.  14S, 

'  See  antf,  lawn  of  New  Hampshire,  p.  36;  New  Yurk,  p*  60;  New  Jersey, 
pp,  64,  66;  rcnjisylviuiU,  p.  tS;  Ohio,  pp.  118-120;  Indinnii.  (i.  128;  llUnoif^^pp. 
135,  lart;  Michi^na^  p.  13^;  and  CaUfornin^  p.  202.  Sec5  also  hiwa  of  MUsouH, 
p.  lijy;  ArkatiHW,  p.  112;  luwa,  p.  176;  kaiisfts,  p.  187;  which  even  rL^tiuir^ 
the  rciiiavHl  iq  be  by  thy  SUUj  Iftw,  aad  make  oo  reference  to  the  law  of  Cqw^css 
aa  au  iiltcriiaUve  proceeding. 
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validity  of  tlicse  State  laws  does  not  depend  upon  the  validity 
of  tlic  law  of  Congress,  but  upon  the  question  whether  the  pro* 
vision  ill  tl^e  Constitution  gives  the  claimant  a  right  to  mu 
the  fugitive  and  remove  bim  from  the  State  without  appljiog 
to  any  puLlic  functionary. 

Bills  of  either  of  these  clasBcs  might  be  called  hilU  forth 
protecti^  of  pere<mal  liberty.  They  are  all  equally  invalid, 
according  to  the  Opinion  delivered  by  Judge  Story  in  Prigg*! 
case.  But  it  is  herein  held  that,  whether  the  State  laws  whi<A 
oppose  the  execution  of  the  law  of  Congress  by  requiring  i 
trial  by  jury  in  the  State  courts  are,  or  are  not,  valid,  statutei 
of  tlie  other  class  ai'e  in  perfect  harmony  with  the  Con- 
Btitution/ 

§  964.  A  similar  queBtion,  as  to  the  classification  of  the 
topic  under  one  or  the  other  of  the  tw*o  branches  of  the  datao»- 
tic  intern atiuiial  law  uf  the  United  States,  is  presented  in  com* 
nection  with  the  question  which  has  been  mooted — whether  llie 
exportation  and  importation  of  slaves,  for  sale,  from  and  into 
the  several  States,  or  what  is  called  the  domestic  slave  trade, 
may  be  regulated  by  the  legislation  of  Congress,  to  the  exelH' 
sion  of  State  law  ? 

*  Congress  has  not,  as  yet,  enacted  any  law  for  this  purpoie. 
It  is  needless  to  refer  to  the  statutes  of  the  several  Stated  wWch  i 
may  be  said  to  relate  to  this  trade.  In  Groves  v,  SUugbter 
(IMl),  15  Peters,  449,  the  question  was  rMSod — whether  I 
"  the  provision  of  the  Constitution  of  the  United  States  whick 
gives  the  regulation  of  cuniuieree  to  Congress  did  not  inter- 
fere with  the  provision  of  tlie  constitution  of  tlie  State  of  ID*- , 

^  The  nr^mpnl  i«  given  anU,  pp.  66^-fi79.    In  Prigg*!  tumt  U  w*»  Admitted  1 
that  the  claliuaiit  iniiy  bt?  int <»r nipt ed  by  ft  civil  suit  in  trespufid  or  of  repUria, 
and  niu«t  sufft^r  in  *Unm£ri^fl  if  he  fiiils  to  prove  his  cluira  on  trial    Tb#  eonrt 
woukl  not  probably  hiive  df-iueiJ  tliiit  he  mije^ht  be  iiidict<»d  for  kidnapping,  tad 
found  lETulltyt  if  thi'  pernon  enrried  ofF  by  him  Wfkf(  not  a  faj^tive  within  the  mm^ 
ing  of  thr  provtsiejB.     The^e  rt?nu*die9  a^j^ain^t  unlawful  eeiitnre  and  rcTO<ynlvt 
giv*?!i  by  tht»  State  law — rommon  or  um^Titten,  it  may  hi\  but  Stat**  law.  in  <irl|il 
and  authority .  aa  much  as  the  statute  law.     Thus,  the  court  held  that  the  Slite 
may  protecJt  the  liberty  of  M%  mhabitanta.  but  may  not  exprem  ita  will  la  ft  j 
statute,     8e*  ante,  p.  728,  note,     Jt  has  been  intimated  that  Orrnfrrr*^  rrmrliT'*' 
late  to  C4irry  int<)  execution  the  prri virion  j^ujiranteelng  the  j" 
each  StAte  ui  the  other  States.     Ante,  s^tj  H88-fiKW^     It  woul 
PHg^itij'a  casi'  Ui  \u\\i\  that  the  8tatefti  hrive  no  power  to  i^irjUiaff  T>r  irj. 
aecurihjtr  thow  privUeges.     Would  it  be  alpto  in   hHrm«»riy  with   th^it  * 
that  the  States  have  no  other  juridical  [jower  or  authority  in  roapcct  to  thi*.  .,,,-'  • 
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Bissippi  which  relates  to  the  introduction  of  slaves  as   mer- 
chandise  or  for  sale?"* 

The  court  held  that  the  question  was  not  involved  in  this 
case  (ib,  504,  50y).  But  Justices  Story,  Tlionipsoii,  Wayne, 
and  MeKinley,  are  said  (ib.  510)  to  have  "concurred  with  the 
majority ''  in  holding  that  the  power  to  regulate  commerce 
does  not  give  power  to  Congress  in  reference  to  this  subject. 
'  Judge  McLean,  in  a  separate  Opinion,  held  that  Congress 
had  no  power  in  the  matter,  and  derived  this  conclusion  from 
the  proposition  that  slaves  are  persons,  aud  not  property,  in 
view  of  the  Constitution  and  laws  of  the  United  States.* 

Chief  Jnetice  Taney  delivered  a  separate  Opinion,  in  which 
he  held  that  the  power  was  exclusively  with  the  States,  but 
expressly  declared  that  he  did  not  think  proper  to  argue  the 
question, * 

Judge  Baldwin  delivered  a  separate  Opinion,  in  which  he 
dissented  from  the  Opinion  of  the  court,  and  held  that  the 
power  was  in  Congress.'    He  derived  this  conclusion  from  the 

■HcLeiin,  J.,  16  Peters,  606: — "Can  tlie  transfer  find  aftle  of  EilaTes  from  one 
State  to  another  be  rcgujute*!  by  Cooj^e^ia  under  the  eoinuiurcinl  power  ? 

"  If  a  Stale  mii}^  admit  or  pfoUihit  slftves  at  it«  diAeretion,  this  power  must  be 
in  the  State  antl  not  la  Confess,  Tlie  Constitution  seeme  to  recojE^iie  the  power 
to  be  in  the  States.  The  impf>rt4itkm  of  eertnin  persons — mt^Aning  irilaves^ — which 
WIS  not  to  be  prohibited  bi'fore  18i>8,  was  limited  to  such  States  then  existing  aa 
ghftU  thiiik  proper  to  admit  them.  Some  of  the  States,  at  that  time,  prohibited 
the  admission  of  slaves,  and  tht>ir  right  to  do  so  was  as  strougly  Itnphed  by  Uiia 
providoQ  as  the  riglit  of  other  States'that  admitted  them. 

"  T!ie  CoQislilutioii  treata  sluve8  ah  {Mjrsona."  See  the  renaaindwr  of  the  pas- 
sage riled  ttntr,  \h  671,  note  2. 

■  lb,,  &U8,  Tamjy,  Ch.  J, :  "  I  had  not  iot^iided  to  cxpreea  an  opinion  ujwn  the 
question  raified  in  the  argumtuit  in  relation  to  the  power  *»f  Conj^epa  to  reprnlalQ 
the  traflle  in  slaves  between  the  different  States,  bc<!aofte  the  Court  hnve  eome  to 
the  conclusion,  in  which  I  concur,  that  the  fKiint  is  not  involved  in  the  case  before 
ns.  Bot  E!^  my  Brotlier  McLean  iian  stated  hie  opinion  uptjn  it,  1  am  not  willing,, 
by  remaining  silent,  to  leave  any  doulit  as  io  mine. 

"  In  my  judj^niuDt,  the  power  ov<:r  thia  anhject  is  ejcclusively  with  the  acTeral 
Stat<*8 ;  and  each  cif  them  has  a  ricjht  to  decide  fm  itself,  whether  it  will  or  will 
not  allow  iJcraiona  of  this  de?*cnptioii  to  be  bronjL:ht  within  its  litnitH,  frotn  stoullier 
State,  either  for  sale  ur  for  any  tjthcr  purp<»j*e  ;  and,  «l»o,  to  j>ri scribe  the  mnnoier 
and  mode  in  whleli  they  may  be  intniduced,  and  to  determine  their  condition  and 
treatincnt  within  their  rej^pective  territories;  and  tlie  acticm  of  the  fteveral  ritat^^a 
upon  this  stibjeet  cannot  be  contr^jlled  by  Ctmgress,  either  by  virtue  of  it<»  power 
to  re^triilat^i  troniraerce,  or  by  virtue  of  any  other  power  conferred  by  the  GoiiJititu- 
tion  of  the  United  States*.  I  do  not,  however,  mean  to  ar^^ue  thin  i]jueHtion  :  and  I 
stale  my  opinion  ujKm  it  on  necouni  of  the  interest  which  a  lartfe  portion  of  the 
Union  naturally  feel  In  thiei  uiatter^  and  from  an  appreheQ.^ion  that  my  tsilence, 
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proposition  that  slaves,  in  view  of  the  Constitution  and  lawi 
of  the  United  States,  are  property,  and  not  persons/ 

Although  Judge  Bahlwin's  views  do  not  appear  to  have 
been  supported  on  this  occaftion  by  any  other  member  of  the 
court,  his  language  is  deserving  of  especial  notice  a&  tlie  jnriB^ 


when  another  member  of  the  court  has  deUrered  Mb  opinioiQ,  ndght  be  mlieaB* 

fitrned, 

"  Another  quefition  of  conatitutinnal  Inw  has  also  b**en  brought  inlodliClMifia; 
that  is  to  aaj,  whether  the  i^nt  f»f  power  to  the  u^eueral  GovemnKent,  to  mnlilt 
commerce,  doe«  not  carry  with  it  an  implied  prohibition  to  the  States  to  DiAKf  uy 
ro^ulationg  upon  the  subject,  even  although  they  should  be  altogetlieT  oon^ileQl 
with  those  made  hy  Congress. 

**  1  decline  t'xpreBding  any  optnton  upon  thi»  question,  because  U  If 
further  out  of  the  case  really  before  us;  and  there  la  nothing  in  the  ( 
of  tht-  point  that  aeema  to  re<iuiro  a  voluntary  deckratiuQ  of  opinion  by  tli«  imB' 
bcrs  of  the  Court." 

^  1 5  Peters,  613,  immediately  after  the  posAAge  cited  anU,  p.  6tl,  Dotei,  in^ 
Baldwin  aaya: 

*' It  wtta  a  principle  of  the  Revolution  and  the  practical  conflfrnrtion  of  th« 
Declaration  of  liidepeiid*^nce,  that  *  necessity  or  expediency '  jafltified  '  th«*  (Wfe^Al 
of  liberty  in  certain  drcutn stances  to  per&tjna  of  a  particular  color,*  anfl 
to  whom  thi»ir  servicers  and  Inhor  were  due  were  their  *  owners/  1  T 
24.25/'  The  judge  then  refers  to  the  prnviaions  respecting  **  netsx^ic,  ^  •!.«'. 
propi^rty/'  in  the  tirwt  treaty  of  peace  with  Great  Britain  (ib.  198,  204),  and  UiXht 
wortls,  '*  Rhivea  or  other  private  property/'  in  the  treaty  of  Ghent 

The  judce  then  aaya:^ — *'  At  the  adoption  of  the  Constitution,  slnv 
much  the  subjecta  and  articles  of  *  commerce  with  foreijfu  nations/  ftml 
several  Statics,  as  any  other  specie^  of  merchandise;  they  were  ]< 
purposes  and  to  nil  int^'nts;  they  were  bought  and  sold  tia  chatti 
referring  Ut  tht^  limit*itirtn  a^ninpt  prohibition  of  the  v   :      ^  '' 
abr<iad  before  18n8,  the  judge,  ar^^uing  that  the  power  i 
trade  miiM  be  incidentid  to  the  pi>wer  of  legislation  o\i, 
nations,  intimates  that  it  neceJif*Anlv  follows  that  slaves  mn?*t  b«*  r^ 
prcjperty  in  order  to  justify  the  legii§ialive  prohibition  of  the  African  ^ 
and  goes  on  to  gay: — '*  81aves  then  being  articles  of  comrnerce  wi 
nations  up  to  1808,  and  until  their  importation  was  prohibited  by  <%itr 
were  also  articles  of  commerce  among  the  several  Statcfl,  which  r^ 
as  property  capable  of  being  [515]  transferred  from  hand  t^j  li 
Whether  they  should  be  ao  held  or  not,  or  wliat  shuuld  be  th  •    - 
of  property  in  the  owtht  of  a  slave,  de}>ended  on  the  law  of 
and  is  a  subject  on  which  no  power  is  granted  by  the  Con-i 
consequently  none  can  be  exercised,  directly  or  indirectly,     it  i 
ternal  police,  ovi»r  which  the  Stateis  have  reserved  the  entire  eoi 
they  aloiR%  cnn  dechirt"  what  is  property  capable  of  ownership  «i 
fied ;  tliey  mtij  continue  or  aholi<*h  slavery  at  their  pleasure,  as  \^ 
and  has  been  done  since  the  Const  kutlon,  which  leaves  this  -^i'  ' 
intangible  except  by  the  St^ittts. 

**  Afl  each  State  has  plenary  power  to  legislate  on  this  si/ 
test  of  wliat  i«  property;  if  tliey  recognise  slaves  as  th«  ] 
hold  theiij,  they  become  the  subjects  of  commerce  between 
recognlee  them,  nntl  the  traffic  in  tbeui  may  be  regidated  l»y  ^ 
tratbc  in  other  articles,  hot  no  fnrrhcr.     Being  pro|K*rty  by  the  1^ 
the  owners  are  protected  from  nny  violntionj^  of  the  njrhta  of  p 
greea,  under  the  tiflh  Amendment  of  the  ConstitutioD  ;  these  rigii 
merely  in  ownership ;  the  right  of  di.-^posing  of  property  of  all  kiu 
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tical  precursor  of  the  doctrines  afterwards  jiidieiallj  proclaimed 
in  Dred  Scott's  ca»e. 

Tbis  portion  of  Judge  Baldwin's  Opinion  might  have  been 
cited  in  a  former  chapter  as  an  extra-jiidicial  dictum  bearing 
on  the  cjuestion  of  the  right  of  the  citizens  of  elaveholding 


it,  which  Coijgrcftvi  cannot  touch.  The  mode  of  disposition  in  rfgulated  bj  tho 
StAte  or  common  law^  mid  but  for  the  lat  cliniflc\  the  'Id  section  of  the  -Ith  Aptitlo 
of  thi?  ConjKtitution  yf  the  United  States,  a  Stttt«  miij:ht  authnrize*  its  own  citizena 
to  d'.'nl  in  f?lavcH  and  prnbibftit  ta  utl  other?!.  But  that  clause  «*?cureei  ki  ihv  citi- 
zens of  all  the  Stiites  'nU  |irivik>(jos  aiitl  immunities  of  citizenjH'  of  an^^othtir  Stato, 
wliereby  any  traffic  in  «1iivea  or  other  property,  which  is  lawful  to  the  eitiwna  or 
Bettlera  of  Mississippi,  with  each  other,  ia  eqindly  protected  when  carried  on  be- 
tween them  and  the  eitizena  of  Virpnia^  Hence  it  is  apparent  that  no  State  can 
conh-iil  this  traffic,  so  long  aa  it  may  be  carried  on  by  itu  own  citlzenH,  within  its 
own  liioitft;  tm  part  of  its  purt'ly  int<3rnftl  comraepee,  any  State  may  re^ilate  it 
accordinpr  to  its  own  policy ;  but  wlien  nueh  regulation  purports  to  extend  to  other 
Statefl  or  their  citizens,  it  is  limited  by  the  Constitution  puttin;;;;  tlie  citizens  of  all 
on  the  8nme  footina;^  a«  their  own.  It  foUowf*,  likewifle,  that  any  power  [51  fi]  of 
Conin*<>8s  <^*ver  the  Hubject  is,  »«  has  been  well  exprej»sed  by  one  of  the  pbiintUrs 
counsel,  conservative  in  it§  eharaeter,  for  the  purpose  of  protecting  the  ]>rop»trty 
of  the  cititeoB  of  the  United  Stnte-^,  which  is  a  lawful  subject  of  commerce  amonp;: 
the  Stated,  from  any  State  liiw  which  ntfetty  to  prohibit  ita  transmifl^inu  for  sale 
from  one  State  to  another,  tbrKnuirb  a  third  or  more  8tatei«.  •  •  •  If  the  owner  of 
slavcH  in  Maryland,  in  trans portinjjj  them  to  Kentucky  or  Missouri,  should  pass 
throiij^h  PenUHylvaoia  c*r  Ohio,  no  law  *}(  either  State  could  take  away  or  affect  his 
right  of  projwrty ;  nor,  if  pn«8in'^  from  one  State  to  another,  accident  or  difltreie 
should  compel  him  to  t^uclmtany  plaice  within  n  St^ite  where  slavery  didnotexifit. 
Such  transit  of  profierty,  whether  c»f  slaves  or  boles  fjf  gofjd«»  is  lawful  commerce 
amoufif  the  aeverid  States,  which  none  can  pn»hihit  or  reji^ulate,  which  the  Consti- 
tution protects  and  ConfjreHs  may  and  out^ht  to  preserve  fn^m  violation.  Any  rea- 
son! nyj  or  principle  wbieh  would  authorize  any  Stsita  to  interfere  with  such  transit 
of  n  nlave  would  equally  apply  Ityn  bale  of  cotton  or  cotton  icood«:  nnd  thus  leave 
the  whole  commercial  intercuiirse  between  the  8t«te*i  liable  to  interruptiun  or 
extinction  by  State  taw?*  or  constitutionii.  •  ♦  Where  im  object  of  police  ia 
discemable  m  a  State  law  or  constitution,  nor  any  rule  *)(  policy  other  than  that 
which  ^ve«  to  ita  own  citizena  a  *  privilege'  which  Is  denied  to  citizens  of  other 
Statt>i<,  it  is  wholly  different.  Tbi^  direct  tendency  of  all  such  law*  is  partial, 
anti-nntionai,  Bubversive  of  the  hnrrnony  which  nhould  exii*t  among  the  Statc«,  as 
well  as  inconsistent  with  the  most  [fti?]  sacred  principles  of  the  Constitutkm^ 
wliich,  on  thij»  subjef't,  liave  prevailed  thriniiirh  all  time,  in  and  amoijir  the  colonies 
and  States,  and  will  be  found  embodied  in  the  second  resolutiim  of  the  Yiripnia 
Lefj;is]ftture^  in  1785,  1  Law«  of  U.  S.,  53»  Ff»r  these  reasnnt*,  my  opinion  1^  that 
had  the  contract  in  question  been  invalid  by  the  constitution  of  Misr»issippi,  it 
wouhi  be  valid  by  the  Constitution  of  the  United  States.  These  reik*oiitt  are 
drawn  from  thufle  prinelples  on  wldeh  iilfune  tliis  government  nuist  be  .sur^tained; 
the  leading;  one  of  which  is  that,  wherever  slavery  exists  by  the  laws  of  a  State, 
slavf^a  are  [iroperty  iti  every  constitutional  sense,  and  for  every  jmrfK»«e,  whether 
as  ^iibjiH'ts  of  tJixation,  «:«  the  basis  of  representation,  as  artici([*s  of  commerce,  or 
fugitives  froTn  service.  To  consider  them  an  per«*ons  merely,  iind  not  property,  ia, 
in  my  settled  opinion,  the  tirst  step  towards  a  state  of  things  t^>  be  avoided  uuly 
by  a  firm  adherence  to  the  fundamental  principles  uf  the  State  nnd  federal  tiovern- 
ments,  in  relation  to  this  «peeii'S  ctf  property.  If  the  tirst  ste|>  takvn  is  a  ini?*taken 
one,  the  suecessive  onen  will  Ije  fatal  to  the  whole  syBiem,  I  have  taken  my  stand 
on  the  only  position  which,  in  my  judgment  is  impregimble,  and  feel  confident  in 
its  strength,  however  it  may  be  assailed  in  public  o|dnion  liere  or  elsewhere," 
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States  to  hold  slaves  during  temporary  sojourn  within  the  limits 
of  a  State  in  which  the  statna  of  slavery  is  not  recognize*!  l-y 
the  local  law/  It  will  be  noticed  that  Judge  Baldwin  firrt 
made  the  law  of  some  one  Bt^te  the  standard  of  wharever 
may  be  recognized  in  tliat  State  as  the  object  of  commerce 
under  the  Constitution,  and  then  made  the  law  of  the  State  of 
the  citizen's  domicil  the  standard  of  those  privileg<»  and  im- 
munities of  citizenship  to  which,  under  the  provision  in  the 
fourth  Article,  he  is  entitled  in  every  other  State. 

The  question,  of  the  power  of  Congre^  in  respect  to  the  do- 
mestic slave  trade,  will  not  here  be  examined  on  principle ;  ex- 
cept by  observing  that,  so  far  as  its  answer  depends  on  f 
tion,  whether  slaves  are  or  are  not  property,  it  will  be  cc 
with  the  conclusions  arrived  at  in  discussing  other  qneetionsia 
tliis  work  to  say  that,  in  their  transfer  from  one  State  to  an- 
other, slaves  must,  in  view  of  the  national  law,  alwaya  be 
regarded  as  persons.    Whether  the  transportation  of  "perwom 
from  one  State  to  another  can  be  regarded  as  a  subject  of  diat 
commerce  between  the  States  which,  by  the  Constitution,  is 
within  the  legislative  power  of  Congress,  is  a  qtieslion  wludi 
will  not  be  liere  examined.' 

§  965,  It  has  been  already  remarked  that  the  claim  of  an 
owner,  being  a  citizen  of  some  State,  to  slave  property  in  donie 
other  State  in  which  he  appears  as  a  domestic  alien,  roar  be 
urged,  Jirstf  as  supported  by  the  guarantee  to  the  cilizensof 
each  State,  in  tlie  first  paragraph  of  tlie  second  section  of  the 
fourth  Article,  of  the  privileges  of  citizens  in  the  several  States; 
or,  secondy  as  a  special  case,  supported  by  the  fugitive-slave  pro- 
vision in  the  tliird  paragraph  of  the  same  section.  To  com- 
plete the  examination  of  the  various  grounds  on  whieli  such  a 
claim  has  been  urged,  it  remains  to  examine,  thirdly ^  how  ftr 
the  same  be  supported  by  that  private  international  law  which, 
in  each  State,  is  identified  in  authority  with  the  local  law, 
the  effect  of  which  on  conditions  of  freedom  and  its  contrftriee 
is  considered  in  this  cliapter. 

•^lOr,  g671. 

•  Oo  tliifl  qaeation,  pee  the  Tariona  jitdicUl  opinloiii  In  Tbt 
1  Howird,  2SS-673,  and  Uie  in>t«  un/e,  p.  IJ40. 
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This  law  may  be  in  part  derived  from  the  positive  legisla- 
tive enactment  of  the  State.  The  State  fetatntes  whieli  may 
afftict  the  international  recognition  of  slavery,  or  of  rights  of 
ownership  in  respect  to  elavesj  in  the  several  States,  Lave  been 
given  in  the  abstracts  of  State  statutes.  It  remains  only  to 
contjider  how  far  the  claim  above  spoken  of  may  be  supported 
by  private  international  law,  as  ordinarily  received,  having  in 
each  State  the  character  of  customary  or  unwritten  law.* 

On  the  supposition  that  the  case  of  fugitive  slaves  is  to  be 
determined  exclusively  by  the  constitutional  provision  and  the 
laws  of  Congress^  the  claim  above  spoken  of  is  only  to  be 
considered  as  occurring  when  slaves  may  have  been  brought, 
with  their  master's  consent,  from  the  State  by  whose  laws  they 
bad  been  held  to  service,  into  some  other  State. 

On  the  supposition  that  the  several  States  may  be  distin- 
guislied  as  glaveholding  or  nou-slavcholding,  and  that  in  each 
of  the  slaveholding  States  the  owner  domiciled  in  some  other 
slavchohling  State  may,  by  the  customary  intemational  law, 
remove  the  slave  whom  he  baa  brouglit  with  him  voluntarily, 
or  without  any  overruling  necessity,  fur  temporary  stay  or  so- 
journ, the  claim  above  spoken  of  is  only  to  be  considered  as 
occurring  when  slaves  have  been  brought  by  their  masters 
consent  from  some  State  by  whose  laws  they  had  been  held  to 
service,  into  some  non-slaveholdiug  State. 

The  authorities  bearing  on  this  question  cannot  be  here 
given  fully  and  in  proper  order  of  time,  or  critically  examined* 
But  it  may  be  noticed,  as  a  consequence  of  the  fact  that  the 
law  which  in  any  one  State  is  to  determine  the  question  when 
it  arises  depends  solely  on  tlic  several  will  of  such  State,  that 
the  decisions  of  the  courts  of  the  non-slaveholding  States  are 
those  from  which  only  the  general  rule  can  be  derived/ 

The  cases  bearing  most  directly  on  this  question  Lave 
already  been  cited  in  considering  whether  this  claim  of  an 
owner,  being  a  citizen  of  a  slaveholding  State,  is  supported  by 
any  provision  in  the  fourth  Article  of  the  Constitution/     It 

*  See  the  stiilernent,  finte,  g  fi71. 

*J)icf*t  i>f  court?  of  slnvoholdiDg  States  on  this  siihjeot,  e.  g.,  in  Bankin  v.  Lydia, 
2  A.  K.  Marshiill,  477,  crtDOOt  be  confiSdenfd,  however  poaitive  or  udilliiuidus. 
■  Bee,  as  Bupportlog  the  ckim,  the  cAa«  of  8ew*ll*a  «live«,  3  Am,  Jur.  404,  mnd 
VOL,  n. — VJ 
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may  be  difficult  to  clwcriminait©,  in  the  j 
ing  the  el  aim,  how  mnch  reliance  is  pi 
international  private  law  as  digtingnisli 
of  the  con]=^titational  guarantee  of  the  j 
"but  the  profient  freight  of  authority 
ably  against  the  jiiflicuil  recognition 
one  supported  l*y  nnwrltten  inteniationj 
§  966.  Tlie  qnestion  may  still  he  dbti 
casein  which  the  master  and  slave have^ 
action  on  the  pail  of  the  master,  or  by 
cal  necessity,  been  found  within  the  lira 
ing  State.  The  aiitliorities  which  have 
njing  the  owner's  claim  may  not  perh« 
the  recognition  of  such  claim  under  the 
dictum  of  Judge  Shaw,  in  Comnionwea 
frequently  cited  :  ^'  Nor  do  we  give  an 
where  an  owner  of  a  slave,  in  one  Statoj 
to  another  State,  wliere  slavery  is  alio 
necessarily  passes  thi'ongh  a  free  State, 
or  necessity,  he  is  compelled  to  touch  of 
ing  no  longer  than  necessary-  Our  gee 
empts  us  from  the  probable  necessity 
case,  and  we  give  no  opinion  respecting  i 

TVilkrd  v.  The  People,  4  Scammon  {ante,  p,  S59) ;  nd 
t\  AveB,  18  Pick.  mZiante,  p.  859);  Comnumw.  i*,  I 
y.  Bullock,  12  Gonn.  38  {anU,  p.  369};  Peoplf  i;.  Lf 
S.  C.  26  Barbour,  287,  S.  C.  20,  N.  Y,  572.  The  folU 
under  the  fug'ttive-sUivo  law  iire  ftoroetiracA  cited  as 
Wft»h.  C.  C.  r\W;  Ex  Miftf  SimmoDa,  4  ib.  696;  Coma 
S05 ;  Cotniiionw.  v.  Alberti,  2  Parsooa'  Select  C<ise^ 
nuuieroue  dicta  in  other  cases. 

'  Betty*  s  Ca^e,  X.  Mo.  L.  R.,  455:—"  A  slare  broi 
State  has  h  ri^ht  to  gtsj  with  bis  muster,  or  not,  at 
to  ruiiiiLiu  with  his  lun^ter,  no  oua  can  intf  rfere  w 
Jrftnci&co,  a  sUvti,  of  twelve  or  fourteen  yt-ars,  broi 
Atd.  Jurist,  4iiO.  IT,  8.,  cz  rehUinn^  Whwier.  v,  f 
I*aw  liej^.,  729: — "'  It  U  not  uiateriiil  that  the  abduei 
master  has  tnkcn  place  whiie  the  master  was  in  bonft 
State  whose  laws  prohibit  th«  inatitutiou  of  slaver^'. 
Lticame  free,  it  would  not  justify  their  forcible  rt^mtiv 
and  u£;aijiet  their  consent  and  tliat  of  their  master.*' 

"  Tht^  rtame  mitfht  be  said  of  tlie  geographical 
the  C4iBe  of  Letunion's   slaves  the  rp8|K)ndeiit  retii 
through  the  harbor  uf  New  York,  on  her  way  from 
was  compelled  by  necessity  to  touch  or  land/witbou 
than  WM  neoeaeary.'*    5  Sandford,  683.    A  quoation^ 
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It  Mould  seem  that,  if  overruling  pliygical  necessity  and 
want  of  consent  on  the  part  of  tlio  owner  will  lead  to  the 
recognition  of  the  owner's  claim  in  these  cases,  the  clahn 
ought,  on  the  same  principle,  to  he  recognized  when  tlie  slave 
lias  come  into  the  non-elaveholding  State  by  escaping  secrctlj^ 
or  by  violence,  from  the  State  where  he  had  been  held  in 
slavery.  There  is  in  this  ease  as  much  of  overruling  physical 
necessity,  so  far  as  the  master  is  concerned,  and  want  of  con- 
sent on  his  pai't,  as  in  the  other.  But  it  is  admitted  that  tlie 
master's  claim  to  such  fugitive  rests  exclusively  on  tlie  jtro- 
vision  in  the  Constitution,  and  would  not  he  recognized  on  any 
other  ground.' 

The  argument  against  recognizing  the  claim  as  it  might 
have  been  made  in  England  or  Massachusetts  before  the  adop- 
tion of  tlie  Constitution  of  the  United  States,  whiel)  was  offered 
in  the  first  volume  of  this  work,'  applies  with  et|ual  or  greater 
force  against  the  recognition  of  the  claim  in  any  State  of  the 
Union  in  which  the  State  law  can  be  Jndicially  understood  as 
attribnting  the  right  of  personal  liberty  universaUy^  except  as 
limited  by  the  Constitution  of  the  United  States.  It  is  herein 
supposed  that  in  MasBacliusctts  and  New  York^  and  in  most 
of  the  non-slaveholding  States,  the  recognition  c>f  such  claim 

iibsence  of  uny  deciflions,  cftnnot  be  here  examined — Bugpests  it<»i?lf,  as  to  the  etnius 
of  slavu8,  from  one  of  the  slavehohlintj  Siatea,  bt^iujc^  on  bojird  iiii  Ameru'»ii  veasel 
on  til*?  hiph  seas  or  beyond  the  juri&diction  uf  tiny  St4ite.  Compare  Polydore  ik 
Frinre,  Ware's  Kep.,  41»\ 

^  Story's  Con fl let  of  Lows,  §  ft«J,  and  e«»eft. 

'  Ante,  Ch.  VllL,  DC.  In  reeent  discnasiona  on  tbie  topic  tbe  law  of  Pni*»sift 
hiis  been  referred  to,  and  pjirticulnrly  the  ca»e  of  the  negro  MftrceUlno,  in  1854. 
whom  Dr.  Hitter  had  brought  with  Iiini  from  Bra7.ii  to  Berlin  and  thttre  elftiiued 
to  own  m  ft  Hlrtve,  with  power  to  take  him  i>ack  ngflin«t  hi^  wUl.  8ee  th*>  npL'oeb 
of  &[r.  Sandidffe,  of  Loni^iiina,  in  I!o.  of  Rep.,  Jiirj  17,  l^^ST,  in  Nationiil  InteUi- 
center,  Feb.  12,  lSr»7;  I  (obb  on  Slavery,  182.  The  neirro  broiip;lii  no  arrion 
for  defatnntion.  Tlie  material  fMjint  in  the  dfeiaions  rendered  wan,  that  a  person 
brought  fi'om  a  country  where  he  had  been  held  as  a  Blave  iiiijjlit  be  held  as  such, 
in  Prussia,  by  an  alien  owner  «ojournins^  for  11  limited  period.  Thin  appears  to 
have  been  fonndM  on  the  provif^iun  of  the  Civil  t'ode  of  JVurisia,  All^emeine§ 
Landreeht.  Theil  11.,  til  el  fi,  ^  198,  which,  tran»]At4>d,  is,  "  Straiiscers,  who  are  in 
the  kin;^'?  domininns  for  n  byief  period  only,  retidn  their  rtm:htH  over  the  rtlaves 
broui^ht  with  theni.*'  1  have  the  eeHificate  of  Dr,  Ileffter,  Profet^sor  of  Law  in 
the  Univert«itv  of  Berlin,  that  the  law  on  this  point  bus  been  ehangod  by  an  enact- 
ment of  Marclh  l»,  1857,  whuh,  t  ran  slated,  J  p?  at*  folh»ws: — *'  ^  1.  Slaves  beeomc  free 
from  and  after  the  iuwtjint  they  ftand  on  Prussian  territor^^  The  iiianter's 
riiifht  of  property  is  from  that  time  extingnishod.  §2.  All  provisions  of  law  con- 
Irary  to  tine  eiiaetnient.  and  partieularly  gg  198~li08  of  Part  IL,  tit  5,  of  the 
Alli^ernemos  Landrecht,  are  hereby  repealed/' 
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by  a  jndieial  tribunal  k  precltiiled  hr  each  a  unirersal  witii' 
bution  of  the  right  of  pereanal  liberty.' 

§  967.  On  the  afigumption  that  the  dareowiierV  elaiio  io 
these  cases  is  not  protected  by  any  proTisioii  of  the  CoiHtita- 
tion,  it  follows  that,  whatever  may  be  the  doctrioe  lOMler  an- 
written  private  international  law,  it  is  always  eoinpelemi  f«r 
the  local  legtdlatnre  to  declare  the  dave  frae,  <Mr  to 
the  recognition  of  the  claim  to  ownerslitp.* 

§  96S.  The  qaestion  aa  to  the  statm  of  a  powm  who  redoMj 
to  the  State  in  which  he  had  prerioiifily  been  held  ss  m  ehi^H 
from  one  of  the  free  States  into  which  be  had  passed  with  Ae 
consent  of  his  former  owner,  is  one  which,  in  the 
case,  is  determined  by  law  deriving  its  anthorily  eolelj 
the  several  will  of  the  State  which  is  the  fomm  of  j 
Hence,  the  only  general  rule  of  customary  or  unwritten 
vate  international  law  in  snch^caaes  is  that  which  .may  be 
gathered  from  the  deeisiOBs  <^  the  courts  of  the  sUiTdMddim 
States.'  ^ 

'  Tlik  attribuiton  of  the  riglit  of  penoBal  libcitT  to  mB prww&ma  vHhia  fht  U- 
ram  U  enUn^lr  diitioct  from  a  recognitloii  of  tbe  H^  m  gircB  hj  mmUitwai  Iiv. 
or  ft  Uw  which  preTiiU  everywhere,  or  which  ought  to  preTBil  c?gi  i  wlitre;,  m  am 
imomtable  law  of  natttre.     Lord  M&[isfield"i  failure  to  maist  Uiia  dHtiartioB  !•• 


reodered  hu  opuuoii  in  Soinerwf  a  cmae  open  to  critidBai  (ssb  «wi«,  ^oL  L,  pp> 
19S.  St6)w  The  tribunal's  refusal  io  reoqe&ise  the  skasler^a  nUm  In  th^  cmt  h 
not  inoonsiateDt  wUh  its  jtidictal  reeogmtlcm  of  the  lawliilMM  of  B^mw^rj  im  oliar 
jmia^etioBa,  or  even  iU  anlbrottiwnt  of  r%hte  and  obligatioifea  growiaif  oia  ^  iM 
eziatcDce  in  aoeh Jurtadletioiis  (which  Incoosifftency  waa  awwrtoJ  ia  Mr.  €tOmtf9 
argument,  20  N,  Y.  570-6721  "  It  is  quite  a  diflerent  qactftioii,  horn  iir  ri^lMli  m^ 
qutrcd  and  wrongs  doae  to  alaTe  property,  or  conlracta  made  ratpeeti^  pi^fy 
in  conntriea  where  eUvery  ia  pemattod,  majr  be  allowed  to  be  rcdren3  or  raatf- 
niiced  in  the  judicial  tribanaL  of  ^orretnmenla  which  prohibit  ahi^^rj.*'  SttKf, 
CoufL  §  96.  a. 

'  Ant4,  ^  ^83.  The  anthoritiM  and  alignment,  that  the  elnm  of  Om  owmt ii 
these  cnses  is  not  aupported  by  the  ocuhBti^aioinal  guarantee  of  the  priiHt^aa  mi 
tmnitutitieji  of  dtixenfi  in  the  fourth  Article,  haa  beien  pnaeotodL  «a^.  $$  #71-48^ 
The  qnesttfui,  whether  the  claim  is  to  be  determined  by  nstloikal  or  loctti  l»w,  wti 
inciderjtallv  noticed  in  Dr«d  Scott's  case.  Mr.  Jnsdce  Nelson,  19  II^iwwrd^Mt 
laid ;  "  Tbe  qaestion  has  beon  aUnded  to,  on  the  argomeat^  nAmcly,  tlie  riglft  «f 
the  master,  with  his  skve.  of  transit  into  or  tbroogfa  a  free  Slsli^  oa  ^mitt*'  m 
commerdal  pnrsoits,  or  in  the  exercise  of  a  fedei«l  ri^t^  OT  tht  (tjm  hmgt  of  a 
federal  datv  ^^^  in c^  n  citizen  of  the  United  3tat^«  ^^^i' >^  is  not  tteftiri  «u  Tliii 
<^aestiondL[  i  different  considcrstions  a r  -^  siMmrvd  to  a  < 

cttijEen  of  til  i  noder  the  Gonstitation  of  .d  Statea. 

question  an^M  we  «hall  be  prepared  to  decide  it.*' 

*  This  was  not  aoderstood  by  the  majority  of  the  ccnui  in  And«rso«  a.  Fota- 
dexter,  6  Ohio,  622,  holding  that  they  would'  not  recognise  tlia  dr  frmtoiil  aa  a 
slave  in  Kentucky,  at  the  time  of  xnnking  the  contract  sood  qq,  became  ht  had 
been  allowed  to  go  for  temporary  purposes  into  Ohio ;  thoQ^  lluty  tkaawla^id 
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§  9G9,  Until  the  decision  of  tlie  Missouri  court  in  Dred 
Scott  V.  Emerson,  15  Missouri,  576^'  the  courts  of  the  elave- 
Iioldin*jf  States  supported  with  great  iiniformit}^  the  doctrines, 
that  he  is  not  to  be  deemed  free,  in  Hie  State  in  whicli  he  had 
been  held  as  a  slave,  who  returns  to  it  or  is  brought  back  from 
a  free  State  into  which  he  had  been  taken  or  sent  on  a  hona 
Jid^  visit  or  temporary  Bojouro  by  his  owner  or  master ;  and,  on 
the  other  hand,  that  he  is  to  be  deemed  fre«  in  the  slavehohling 
State  who  returns  or  is  brought  back  from  a  free  State  into 
which  he  had  been  carried  or  sent,  eitlier  to  reside  there  animo 
morandi,  or  to  be  hired  out  there  for  the  master's  benefit  with 
intent  to  evade  the  State  law  prohibiting  slavery  or  the  intro- 
duction of  slaves.' 

The  cases  undoubtedly  exhibit  varieties  of  opinion  as  to 
wduit  residence  on  the  part  of  the  slave  in  the  non-shiveliolding 
jurisdiction  shall^  in  the  slaveholdiiig  fonim,  on  liis  return,  be 
regarded  as  sufficient  to  give  him  a  domicil,  in  the  former, 
upon  which  a  status  of  freedom  may  accrue  to  him  wliich  can 
be  recognized  under  the  customary  rules  of  private  interna- 
tional law/ 


* 


thAt^  by  the  law  aa  generaUy  reeelved  in  the  Blaveholdmg  Statea,  aueh  tt-niporury 
TJuaita  would  not  hare  lM?eri  conflideriHl  ns  changing  his  condition  in  Kentucky^ 

*  Atfirmi3d  in  15  Mis&ouri,  5^5.  and  17  ib.,  484, 

'  It  is  onnecpssary  to  claHsily  the  ciuseH  as  f«iipportiBg  tint*  nr  the  ntlipr  of  tlie 
doctrines  above  stated.  Tha  twu  ulassufl  of  tNisen  ineid<?ntally  conlirni  <j»teh  of  her, 
See  Virfjini/t  caxex:  Griffith  u,  Fanny.  Gibner,  144;  LewiH  i;,  FiJliTkns,  1  Ran- 
dolph, 16;  Hunter  If.  Fulfht»r,  I  Leigh,  172;  Betty  y.  Hurton,  ft  Lei^h,  ftlfi;  Com- 
iDonw,  V,  Pleasant,  10  Leisjh,  697.  Mart/hnd  ea»c9:  Mub«ni<*y  v,  Awhton,  4  liar. 
<t  Mrllimry,  295-325;  l>Avnd  i'.  Port  or,  4  Har.  *k  MtHtury,  418;  Stewart  v. 
Oakos,  B  Har.  A  Johnson,  107.  note.  Kf.Muclij  miw*:  Rankin  v.  Lydia,  2  A.  K. 
MarflhaU,  407;  Bueh'e  Rep.  v.  White,  3  Monroe,  104;  Grnbiim  v.  Struder,  6  B, 
Monroe,  181 ;  Stradt^r  m.  Graham.  7  ib.,  685;  DhtU  \k  Tingle,  8  ib,,  545;  CoHina 
»>.  AmerirA,  9  ib.,  565  ;  Mercer  v,  Glhiian,  11  ib.,  211 ;  Marhi  t^  Kirby,  12  ib  ,  542 ; 
Ferry  fu  Street,  14  lb,,  S58.  A  Sf,*tJh  Cftroiitin  citw:  (inilleniette  v.  Harper,  4 
Rich.,  187.  I^oitimmia  eosen:  Lunsford  e.  Coquillon,  14  Martin,  401  ;  Louis  r.  Ca- 
barrus,  7  La.,  170;  Marie  Lonise  v,  Marot,  8  La„  47ff;  Frank  t\  Powell,  11  La., 
499;  lYiacilla  Smith  v.  Smith,  IH  La.,  445 ;  Elizabeth  Thomas  v,  Oenerij*.  16  La.. 
483;  J*>aephine  v.  Poultne^*.  1  La.  Ann.,  322;  Arsene  e,  Pi^rne^uy,  2  ib,,  (i20; 
Liza  t).  Puissant,  7  ib.,  80,  The  aUeratujn  of  the  rule  by  the  Legislature,  in  1846, 
ia  noticed  in  Eugenie  v,  Prevul,  2  La.  Ann,,  180;  Cbnant  r.  Guisnard.  ib,,  696. 
Mitiwiri  (?(*«»:  Winny  r,  WhiU^aides,  I  Mipaourt,  472;  La  Gran|r<j  v,  Chouteau,  2 
ib,,  19;  Milly  r/.  Smith,  2  ib,.  'M\;  Ralph  v.  Thincan,  3  ib.,  196;  Julia  v.  Mi  Kin- 
ney, a  ib,,  270;  Nat  r.  Ruddle,  JJ  ib..  \m:  Rachel  v.  Walker,  4  ib.,  :>50:  Wibon 
If.  Melvin,  4  ib.,  6^2;  Vuupjhan  tu  Williaina,  3  McLean,  530;  Rol>ert  1%  Melngen, 
9  Misaouri.  l*>li,  and  the  disBeuting  opinloQ  of  Gamble,  Ch.  J.,  in  Dred  Scott  f, 
£merfloD ,  1 5  M  iasou  ri ,  5  7  ^V. 

'  ArUe,  gg  64,  121,  320 :    In  Mahoney  i^.  Aahtoii(1790),  4  Har,  <&  McHen.,  295- 
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DoTDicil  IS  a  topic  wliicli  it  U  difficiiU  to  bring  ^thinl 
rule**.*  It  may  be  8np[»osed  that  some  intention  on  the 
the  slave  to  acquire  free  status  nnder  the  law  of  the  nc 
hoWing  State  sliould  appear,  in  order  that  he  ehonld  he  re- 
garded as  free  on  reviisiting  the  funim  in  which  he  hud  been 
a  elavc/  In  instances  where  the  Btay  of  master  and  dmTe  kas 
been  protracted,  and,  to  all  appeartinee,  in  view  of  residoiee,  it 
seems  difficnlt  to  recogniase  the  slavery  on  the  relura,  thooeh 
the  slave  may  have  continued  to  serve  volantarilT, 
a&sinning  that  slavery  has  existed  during  the  internal 
State  where  there  was  no  law  to  support  it«  On  the  othor 
hand,  it  may  be  equally  unreasonable  to  reco^ize  a  stat 
freedom  as  accjuired  by  any  assertion  of  liberty  daring 
brief  st^y  in  the  State  whose  law  aceords  it. 

Tlie  instances  which  most  occasion  doubt  seem  to  bet 
in  which,  on  the  occasion  of  bo na Ji<j4*  yhit^  transit,  or 
porary  reaidence  in  a  non-slaveholding  State,  the  Blnve 
claimed  his  freedom  and  it  has  been  judicially  awarded  to 
by  a  court  of  such  State.  The  courts  of  the  slareholdi 
States  are  generally  unwilling  to  recognize  the  party  a€*  free 
on  returning  to  the  jurisdiction  in  which  he  had  been  held  as 
a  slave.' 

§  970.  In  tlie  case  of  Dred  Scott  t\  Emerson,  15 
(1852),  676,  the  Supreme  Court  of  Missouri  avowedly  abaiF 

32'#,the  eliiim  for  freedom  was  bused  on  the  fact  IliHt  t  uf 

het't)  takiMi  from  Barbados  t<>  Kng'tfind  and  broiK^ht  th  ._« 

the  yeurn  1678  and  1  (^81.  The  decisiou  ii^auiJ^t  the  dfiitu  'iy>  imwd  uti  tiic  idrm  tb^ 
n  hIavc^  did  not  become  a  free  pi^rt^oii  at  that  tinu*  ui  Eit^Urul,  aotl  also  \hai  thf 
Mttr\  bind  wUtiite  of  17J5  wautd  bav^«5  rp'e$tiihli.«tli4u1  a  coudiHon  of  al«irvrv.  T| 
nn^fnetit^  arid  ofimions  show  the  eonflirt  of  opinron  as  to  the  law  of  Knglttdti 
cxjiourKfed  in  the  tbcn  recent  eose  of  Somerset. 

*  Phillimore  on  Donncil,  15. 

*  Vomparf  ante,  ^  JiSii.  In  Commonwealth  r.  Arm,  18  Pick,,  21  g,  Jndi^  Sh«w 
«*ftid:  '*  From  the  pnneiplr  above  fjfated,  on  which  a  ^iMve  brrfiiiijht  here  bec<Mi»e» 
free,  Ui  vni^  that  he  heeomew  entitled  to  the  protectiou  of  mir  lawB,  it  wrraltf  yr^m 
to  foHow,  as  a  ne<*e?8«rv  coiielnsion.thnt  if  the  slav»?  waiv»*»f  the  pr 

laws  and  returns  to  tfie  State  where  hi?  is  held  as  a  shiTc,  Li~ 
ehanged,"     He*?  aIso  the  dfHtiurtftui  niade,  and  ca*e>  notuMl.  ijv  CurM>,  .i.,  iv»  ii' -w .. 
5^1,  ^92,     Al>)   Pre^^idedt  Tnekers  Opinion  in  K+'tty  e  IlnricMi.  anH^  fu  XQ.  not*. 
Arj^ie  trom  Cjdvert  r.  Steambtiat  Tiraoh'on.  Ifi  Missouri,  a*i(i. 

•  DwviM  f\  Jiiq\iin,  ft  Har.  *fe  Johns,,  1U0,  loy;  Lewis  e,  Fullerton*  1  Rantl «  tl 
MftHa  ;•.  Kirby,  12  B.  Monroe.  54 1>.  The  alave  having  been  laiitrd  *.ut  of  (ft 
•hiveholdin^  State,  in  order  to  pfTcet  finauciiiotion,  contr  Law  of  li 

Stnte,  it  wrift  not  reeoirnixed  in  U\wh  v.  UrnzmUt\  2  Ifow,  M  ^7 

V,  Brown,  rir.  jri-:.^is..1ppi,  244*. ;  ilary  v.  Brown,  6  Lii,  Ann.,  tiC^y. 
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doned  the  customary  rule  of  ijitcrntitional  private  law  as  de- 
clared in  tlie  earlier  deeiaioue  of  the  same  court.  The  grouud 
on  winch  this  decision  was  luade  is  especially  to  be  noticed  as 
exiiihitiug  tlie  unjuridieal  character  uf  that  doctrine  of  judicial 
comity,  or  of  the  comity  of  the  nation  or  state  applied  by  its 
courts,  which  in  the  second  chapter  of  this  work  has  been  pre- 
sented as  contrary  to  all  sound  views  of  in  tenia!  ion  al  law. 

Tlie  essential  facts  in  the  case  were,  that  Dr.  Emerson, 
a  surgeon  in  the  amjy  of  the  United  States,  dnriris^  \n&  contin- 
uance in  the  service  was  stationed  at  Itock  Ibhmd,  a  military 
post  in  the  State  of  Illinois,  and  at  Fort  Snelling,  also  a  mili- 
tary post  in  the  territory  of  the  United  Stjite:^,  north  of  the 
northeni  line  of  the  State  of  Missouri ;  at  both  of  these  places 
Scott  continued  in  the  service  of  Dr.  Emerson — at  one  place 
from  the  year  1834  until  April  or  May,  1$'^(\^  at  the  other  from 
the  period  last  mentioned  until  the  year  1838. 

The  Missouri  court,  in  this  case,  regarded  the  owner  of  the 
slave  as  having,  for  the  purposes  of  this  case,  resided  in  a  non- 
slaveliolding  jurisdiction  ammo  mormidi,  and  they  admitted, 
or  at  least  did  not  deny,  that  the  rule  of  international  private 
law,  as  gatherer]  from  their  own  previous  decisions,  declared 
the  plaintiff  free  in  Missouri, 

Bui  the  majority  of  the  court*  thought  tlicmselves  at  liberty 

*  Scott  (a  itiM  of  color)  r,  Emerson  (I802)»  Ifi  Missoiari,  Bt6,  Caption :  *•  The  voU 
tiTiUry  rt'movitl  of  a  eliivc  by  his  iniister  to  n  Stnte,  tcrritr>ry,  or  county  in  whfch 
slnVLTv  iH  i»ruhibi<cd,  with  a  vii^w  to  rt-Hidenot*  there,  doii»  iTnt  entitU"  the  elavi*  to 
sue  for  hb  fre4Mh*ro  in  the  courts  of  this  State/'  Jleh\  hy  Judg^es  i?cott  and  Ry- 
hiHth  Chief  Jtialieo  GauibJcf  di»»ente(l.  lii  ihv  opitiluti  deliv  t^red  by  Jiidj^  ISeott 
(ib.  fisn,  he  held  that,  by  rvcoiijni/Jn^  the  lihiiuiilT  tM  n  freenmn,  the  Missouri 
court  would  b«»  enforein;?  tJie  liiw  o{  miother  Stal«e  or  juHwiictlon.  "It  is  a  huniiJ- 
iaXiug  c^pcctndf  to  ^e  the  courts  of  ii  State  coiiticicatiitjij:  the  jiPoperty  of  her  own 
citizfiis*  l>y  th**  eonuuttnd  «if  n  foreign  lnw.  If  Scott  In  freiid,  by  what'  means  will  it 
be  elftxtetl  bnt  by  tht»  eoii^fitTitioD  mf  the  Stiite  of  Hliaoiri  or  the  territoriHl  liiwti  of 
tfie  Tniled  Mates?  Are  not  thoe«?  p>v*?rnuientd  capnl^h*  of  enfomng  tluir  own 
law8?  And,  if  they  nre  not,  are  we  concerned  that  such  hiw?  tahall  b**  enforced,  and 
that,  too,  at  the  cost  of  our  own  citizens  If''  Tb4?n,  rcfernng  to  the  biw  of  the  non- 
^hiveholdiii};^  ^latet»t  '*  Now,  art*  we  prepar4f<l  to  utky  tliiit  we  flb&ll  suffer  tho«ii» 
1a ws  to  be  eniorced  in  our  courts?" 

On  the  doetritie  of  ctnnity  Judj^e  Scott  has  the  following;  (ib„  p.  68«5):  *' An 
attempt  hns  been  made  to  show  that  the  comity  extended  to  the  laws  of  other 
State*  i^  a  niatti?r  of  discretion,  to  be  detennine^l  Ity  the  c^nuHd  oi  that  State  in 
wiuL'h  itie  lawH  are  prtipos^ed  lo  be  eiifi>rred.  If  rt  is  a  niaUer  of  discretion,  tliat 
discretion  must-  In?  coutniljcd  by  eimtniMancee,  Tinier  ni»w  arc  not  as  they  were 
when  the  former  decisions  on  this  gui)ject  were  made.  Since  tlien,  not  only  indi- 
viduaU,  but  Stiitc#  have  Ijeen  posj^e^^cd  with  a  dark  and  fell  #|»irit  in  relation  to 
ekvery^  whose  gradj^catioii  ia  sought  in  the  pursuit  of  luensures  whos«  inevitabk 
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to  adopt,  as  a  rule  for  this  particular  case,  that  which  tlicr] 
conceived  tlie  State  of  Missouri  ou^ht  to  adopt  in  such  mat* 
ters,  at  that  tiinc^  in  view  of  certain  considerations  of  cmutg^\ 
or  want  of  comity,  in  respect  to  ceHain  other  Stated — ^not  the 
State  or  jurisdiction  in  which  the  plaintitf  had  resided  in  ptr-l 
ticular,  but  the  non-slaveholding  States  of  the  Union  genemllr 
— as  having  been  wanting  in  comity  in  respect  to  certain 
States — not  the  State  of  Missouri  in  particular,  but  the  fiUre-J 
holding  States  of  the  Union  geuerallyJ     In  view  of  the  "spirit  1 
in  relation  to  slavery ''  exhibited  in  some  States  not  nani^ 
(bnt  being,  it  may  be  supposed,  States  on  the  eastern  seaboard^J 
since  they,  or  the  ancestors  of  their  present  inhabitants,  arc  [ 
charged  with  liaving  introduced  slavery  into  the  continent,  if  I 
not  into  the  Louisiana  Territory  specifically)^  the  court  rcfufiedj 
to  recognize  tho  status  conferred  upon  the  negro,  Dred  Sc^ott,  I 
by  tlie  law  of  Congress  in  an  adjacent  Ten*itory  of  the  United 
States  west  of  the  Mississijtpi,  or  by  the  law  of  the  adjacent 
State  of  Illinois. 

§  971.  The  case  of  Dred  Scott  v,  Sandford,  instituted  in  the 
United  States  Circuit  Court,  and  brought  up  (from  the  judg- 
ment of  tliat  court  sut^taiuiug  the  demurrer  to  the  plea  in 
abatement  that  the  iiliiiiitiflf  was  not  a  citiasen  of  Misionri, 
because  a  negro  of  jVfrican  descent)  by  writ  of  error  to  tLe 
Supreme  Court  of  the  United  States,  arose  on  the  same  ficts. 
Id  How.,  300,  453, 

The  Opinions  in  this  case  on  the  question  whether  a  n^ro 
can  be  a  citizen  of  one  of  the  United  States,  in  view  of  tie 
first  clause  of  the  second  section  of  the  fourth  Article,  hare 
been  considered  in  a  fijrmer  chapter,  Tliis  question  has  been 
distinguished  from  that  of  the  capacity  of  a  negro  to  be  a  part/ 


conseqncnce  must  be  the  overthrow  and  destniction  of  our  j^oremmwit  tltwlir  ' 
such  eircumstmiccs,  it  clcM?a  not  bi^hoove  the  .'^tat**  of  Misdouri  to  show  the  ImA 
coiititrnftnce  to  any  luunHnre  whit-h  might  gratify  this  spirit.  Site  U  milUttg  ta 
assume  Iver  full  reHiMmsibilitT  for  the  exiytonec  of  jjhivt-ry  witMn  hir  ImiJU.cnr 
does  ehe  seek  to  -lirire  or  rlividci  it  vith  others.  Although  wc  mM}\  for  um  t*«Ti 
flakes,  regret  t  lint  the  avimce  and  hnrd^hvart^tdnefs  of  the  j^ro^in^^r^  .f  ib«»« 
wlio  are  now  so  aensitivi*  on  the  euhjt-ct  c»v<?r  introduced  the  insti'  :  mt 

yet  we  wiU  not  go  ta  them  t^i  h-iiro  hiw,  moraUty,  or  religion  on  i 

M*ii  the  question  how.  in  applying  the  doctrine  of  coniitv  i  re- 

ceived, the  comitv  of  the  Stttte  or  fhe  poUcy  of  the  SttUe  is  tobf  i  cer- 

tained  in  cases  of  this  claaa,  see  MitcheU  v.  \VeU»,  37  Mwti&sippi,  'J::*,  li^T. 
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to  a  suit  coming  witliin  the  judicial  power  of  the  United  States, 
which  hag  been  noticed  in  another  phice.*  Bnt,  in  view  of  the 
proposition  that  the  plaintiff  conld  not  sne  as  a  eitixen  of  Mis- 
souri becanse  he  was  a  slave  bj  the  law  of  that  State,  the  ques- 
tion of  his  status  under  tlie  law  of  tliat  State  was  examinable 
under  the  issue  on  tlie  plea  in  abatement. 

In  the  Opinion  delivered  as  that  of  tlie  conrtjOn  concluding 
that  the  prohibition  of  slavery  in  the  territory  north  and  west 
of  Missouri  was  inoporativcs  19  How.,  452,  immediately  after 
the  portion  cited  ant<\  vol.  L,  p.  530,  Chief  Justice  Taney  adds ; 
"  and  that  neither  Dred  Scott  himself,  nor  any  of  his  family, 
were  made  free  by  being  carried  into  tliiB  territory,  even  if 
they  had  been  carried  there  by  the  oM^ner  with  the  intention 
of  becoming  a  permanent  resident"  The  Chief  Justice  next 
very  briefly  exarnincB  the  qncstion  whetliur,  "  as  contended  on 
the  part  of  the  plaintift',  he  is  nuide  free  by  being  taken  to 
Rock  Island,  in  the  State  of  Illinois,  independently  of  his  resi- 
dence in  the  territory  of  the  United  States,  and,  being  so  made 
free,  he  %vas  not  again  reduced  to  a  state  of  slavery  by  being 
brought  back  to  Missouri,''  Judge  Tauey  refers  to  Strader  v, 
Graham,  10  How.,  82 — ^"  that  thia  court  had  no  jurisdiction  to 
revise  the  judgment  of  a  State  court  upon  its  own  laws" — as 
autliority  for  saying :  ''  So  in  this  case.  As  Scott  was  a  slave 
when  taken  into  the  State  of  Illinois  by  his  owner,  and  was 
there  held  as  such,  and  bronglit  liack  in  tliat  character,  Ids 
status^  as  free  or  slave,  depended  on  the  laws  of  Missouri,  and 
not  of  niinois.  It  has,  however,  been  urged  tn  the  argument 
thatjjy  the  laws  of  Missouri,  he  was  free  on  his  return,  and 
that  this  case,  therefore,  cannot  be  governed  by  the  case  of 
Strader  ©t  ah  t\  Graham,  where  it  appeared, 'by  the  laws  of 
Kentucky,  that  the  plaintifls  continued  to  be  slaves  on  their 
return  from  Ohio.^  But  whatever  doubts  or  opinions  may,  at 
one  time,  have  been  entertained  upon  this  subject,  we  are  sat- 


»  Ante,  §  n2. 

'  Here  tlie  Chief  Jufltlco  seems  to  btimate  that  the  Supreme  Court  lifld,  in 
8tra*ier  ik  f  Jrfthiiiij,  not  only  ftc'eepted  the  decision  of  the  Kentm^ky  court  bs  th« 
expDflition  of  Ki  nfucki/  latf^  fjut  also  rande  tlie  rule  of  Kentucky  luw  a  general  mie, 
appjicnble  in  Missouri  and  other  fc^lntcs. 
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isfiecl,  upon  a  careful  examination  of  all  the  cases  decided  m 
tbo  State  courts  of  Missouri  referred  to,  that  it  is  now  firralr 
settled,  by  the  decisions  uf  the  highedt  court  in  the  Sute,  that 
Scott  and  liis  family,  uik>ii  their  return,  were  not  free,  bat 
were,  l»y  the  laws  of  Mi&flouri,  the  property  of  the  defendant; 
and  that  the  Circuit  Court  of  the  United  States  had  no  juris- 
diction, when,  by  the  laws  of  the  State,  the  plaintiff  was  a 
slave,  and  not  a  citizen,"  * 

The  judge  proceeds  t^  argue  that  tlie  decision  of  the  St4ite 
court  on  the  tjuestion  of  the  status  of  these  particular  i>artie$ 
must  be  eouelufeive  on  tlie  Supreme  Court,  even  if  erroneous 
unless  brouglit  up  before  it  for  correction  on  writ  of  error. 

§  972.  Mr.  Justice  Nelson  delivered  an  Opinion,  in  whicli 
he  exclusively  considered  tliia  question  of  international  law  a» 
the  only  one  material  to  the  determination  of  the  ease.' 

Judge  Nelson,  ib.  458,  thua  states  the  question  ;  **-  Whether 
or  not  the  removal  of  the  plaintiff,  who  was  a  slave,  with  Lis 
master,  from  the  State  of  Missouri  to  the  State  of  lllin.  : 
a  View  t4)  a  tisnqfontty  rcsnkmecj  and,  after  such  an 
and  return  to  the  slave  State,  such  residence  in  the  free  State 
works  an  einanelpaiiuii.-'  Taking  this  view  of  the  que1^tion  of 
residence,  Judge  Kelson  coidd  regard'  the  decision  of  the  State 

*  In  the  ejllrtbua  of  the  rt-port,  drAwn,  it  is  said,  by  tlie  Chi*  <*    fti-t^.  r.  U— 
V»,  2^ — ^*'It  liaa  iKM^n  guttk'd  by  tfitj  iiffcisiuiii!i  of  the  higheM  court  it 
by  iht*  laws  of  that  yute,  n  j^lave  doe.^  not  become  entUletl  to  hi»  n 
tho  oweer  Itikes  him  to  roi^ule  in  h  Statt^  wher«  el&very  \b  not  permilUHl^  uud  i^ia- 
wards  briogs  him  back  to  Mia.-^oni-L" 

'It  ifl  remarkabli.^  \hM  Iboii^h,  in  the  openiiijy^  sentt  '     '       ^'  ' 

in  the  first  [leraon  fiiniriihir,  hc^  tMtiployed  tliu  plural  tli 
Amonij  the  otlier  Opiiiions,  the  phirtil  ie>  oinployt^d  only  .i,   . 
Chief  Justice,     Miiv  it  Ik'  »?nrmisiiil  tliut  this  Opiiunu  wm^  prej' 
as  thi^  Oj>iuion  of  t1ie  i?iiurt?    The  jmi^iiu-nt  of  the  court  Tiii_ 
tained  on  tlie  ^'unmlft  taken  in  thin  Opinion.     In  view  of  ii  ^XmIm/  iH  put 
attribntjihli?,  in  a  ip-cat  dej4^roi%  to  the  drtctrines  expret^si^d,  tin  uthvT  p«>M 
Opinion  tklivi^red   bv  the  Thief  Justice,  it  may  be  rej^retted  thai  Judge  ^cl>4*iii 
Wftfl  not  »doptt*d  as  tFie  ex^)ont•nt  of  thu  eourt. 

'  lb.  406.    "  It  is  ni\u\.  huwever,  that  the  pfovioiis  cases  and  r      -        '  * 
the  Stot<?  of  Misaonri  ou  tbi«  ^ttlyett  were  ditferent,  and  tJmt  Lb. 
slave  to  be  free  on  ki;^  reriirn  from  a  temporary  resid^'iice  in  tL 
do  not  see»  wero  this  to  be  atbuitte*!,  tiiat  tlie  circuuiislAnee  would  vt« 

settled  eourse  of  deci-^iou,  nt  tht^  tljiie  this  cm^  waa  tried  in  the  tn  ww 

not  U>  be  t'ou^idered  the  law  of  tlie  State.     Certainly  it  tntist  be,  i  tirwt 

deeisiofi  of  a  principlu  of  law  by  a  St^ite  eoiirt  U  to  be  pcrinaaeiit  t.  <J4«* 

The  idea  seems  to  hi\  thut  tlio  eourtj*  uf  a  State  ai'c  not  to  ehangi^^  ' 
OP,  if  they  do,  the  tirnrt  detiiiion  i*  to  be  reg;nrded  by  this  court  as 
Btate.    It  id  cert^an,  if  thii?  be  so,  in  ihe  ca^e  before  ui»,  it  la  Ati  eH)^t.t|i.Li>ii   lu  ^uu 
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court  as  conforming  to  the  State  law  derived  fi'oin  tlie  earlier 
ca^es.  Judge  Kelsot)  (Id  How.,  465)  epoke  of  tlie  State  court 
as  Laving,  in  like  manner,  ^'placed  the  decision  upon  tlie  tem- 
porary residence  of  tbe  master  ''-^a  view  w^hicli  does  not  seem 
justified  by  the  language  of  the  0])inions  in  Dred  Scott  v, 
Emerson  ;  butj  noticing  the  allegation  that  that  decision  was 
contrary  to  earlier  cases  in  the  same  State,  he  concluded  that, 
even  if  contrary  to  those  cases,  the  decision  in  the  particidar 
case  was  to  be  taken  as  the  best  exponent  of  the  existing  law. 

But,  waiving  the  liencfit  of  this  groniid.  Judge  Nelson  jus- 
tified the  decision  of  the  State  court  as  in  conformity  with  the 
then  existing  law.  In  his  argument,  the  judge  ilhiBtrates  the 
mistake,  so  often  made  in  cases  of  this  international  character, 
of  supjjOtting  that  the  decisions  of  other  States  and  other  coun- 
tries may  be  followed  in  such  eases  by  the  courts  of  any  one 
State,  though  the  earlier  decisions  of  the  same  State  should 
aflord  a  contrary  rule  of  decision.  Judge  Nelson  refers  to  a 
Missouri  case  aa  being  directly  contrary  (probably  Eachcl  xk 

nile  BTOvemiiJi^  tliis  court  in  nil  <Jther  cufies.  But  what  court  bos  not  changed  ita 
qpujioiir. ?     What  judi^e  hria  not  eliATigod  his? 

"  WaiWut:*  liowi^vtT,  thia  view,  and  turninjEj  to  tbe  decisions  of  tlie  courts  of 
Miasouri,  it  wiU  h^  found  that  there  is  no  discrepancy  bt^tween  the  earlit^r  iiud  tl^e 
present  cases  n^on  tins  subject  Thero  arc  some  ei^bt  of  tht^m  rt?j>ort4?d  prerioug 
tt>  the  decision  m  the  cjise  before  u?.  whiih  wrtj*  decided  in  1852,  Tbe  Itt.^t  <>f  tbe 
euilier  ejkse.^  was  decided  in  WM\.  In  eat-h  one  of  these,  with  two  e3cceptionB,  tlie 
niuHter  or  mistr»?8a  removt^d  into  the  frt^e  State  with  the  slave,  with  a  view  to  a 
pLTiniwnent  rci^idence — in  other  wordf*.  to  make  that  bis  or  her  doiuieU,  And,  in 
Beyeral  of  the  cases,  this  reinovid  and  pernintient  residence  were  relied  on  ns  the 
jEjonnd  of  tbe  decision  in  favor  of  the  phiintiff.  AU  these  cab€s,  therefore,  are  not 
necessarily  in  conflict  wUh  the  decifiion  in  tlie  case  before  tis,  but  consistent  with 
it.  In  une  of  the  two  excepted  c^u^ea  the  master  bad  hirtnl  the  slave  in  t!ie  State 
of  Illinois  from  1817  to  1826.  In  the  other,  the  master  was  nn  tifficer  in  the  army, 
antl  removed  with  his  slave  to  the  oiilitiiry  post  of  Fort  SneUing,  and  at  r*rairie 
du  Chien,  in  Miehiijan.  tt^niporarilv*  while  acting  under  the  orders  of  bis  Goverti- 
nient.  It  is  conceded  the  decision  in  this  euse  wi»a  deiiArte'd  from  in  th^  ea!»e 
bt-fore  u?j,  and  in  thr>sc  that  brive  followed  it«  But  it  is?  to  be  observed  tlmt  thef*o 
j*ubflequent  cases  are  in  conformity  with  thoRe  in  all  the  slave  States  bonlerini^  on 
the  free— in  Kentucky  (2  Marsh.,  476  ;  5  B.  Munroe,  17C  ;  0  ib.,  6«5) ;  in  Virj^niA 
(1  Rftnd,,  16;  1  Leigh,  172;  10  flrnttan,  4l«rM ;  in  Marjdandd  Harris  and  Mc. 
Henry.  206,  822,  325).  In  conformity,  also,  with  tlie  law  of  England  <ui  this  ^-ub- 
jecl,  i'j  put'U  Grace  (2  Ua^.  Adm.  R.,  94),  and  with  the  opinions  of  the  most 
eminent  jiiriftls  of  the  country.  (Story's  Confl.,  39«  n;  *i  Kent  Com.,  2r)8  n,;  It? 
Pick.,  r.'Jl,  <*l"ef  Justice  Shaw,  See  Correap.  butwecu  Lord  Stowell  and  Judjje 
Story.  1  vol.  Life  of  Story,  p.  552,  558.)" 

"  The  State  of  Louisiana.  wJiosc  court«  hod  gfone  further  in  holding  the  slave 
free  on  bfa  return  from  a  residence  la  a  free  Stat<^  than  the  court*  of  her  stsUr 
State^^,  has  settled  the  law^  by  an  act  of  her  Lep.shdnre.  in  conformity  with  the 
Uw  of  the  court  of  Missouri  m  the  cft&o  before  us.    (^ess.  i4iw,  1846.)" 


T80 


CUmC  OF  8LAVB  OWNERSniP. 


Walker,  in  1S36,  4r  Missouri,  350,  in  which  it  was  decided  that 
a  slave  carried  by  her  owner,  an  officer  in  the  army,  to  his 
station  in  the  Northwest  Territory,  was  to  he  held  free  on  re- 
turning to  Missouri) ;  yet  he  justifies  the  decision  in  Dred 
Scott  V.  Emerson  as  agreeing  with  certain  cases  in  **  the  States 
bordering  on  the  free,"  and  with  the  decision  of  Lord  StowelL 
Wliy  the  cases  in  States  not  so  bordering  should  be  excluded 
in  the  deJuction  of  a  general  rule,  does  not  appear.  It  may 
be  questioned  whether  even  the  cases  cited  will  supffrort  the 
doctrine  that  a  residence,  like  that  of  the  parties  in  this  case, 
in  a  jurisdiction  wherein  all  persons  are  regarded  as  free,  will 
not  cause  the  slave  to  be  recognized  as  free  on  returning  to  the 
slave  State.  It  may  be  very  confidently  asserted  that  the  doc- 
trine is  not  maintained  by  the  numerous  other  cases  which 
have  here  been  cited*  Judge  Nelson  also  refers  to  the  statute 
of  Louisiana.  Ihit  this  is  only  additional  proof  that  the  com- 
mon or  unwritten  law  was  to  the  contrary  ;  and  it  was  a  rule 
of  this  characterj  if  any,  which  was  to  be  gathered  from  the 
jurisprudence  of  the  other  slaveholding  States.  Has  a  statute 
of  Louisiana  power  to  change  the  common  law  of  Missouri? 

Mr.  Justice  Grier  said  (ib,,  469),  "  I  concur  in  the  Opinion 
delivered  by  Mr.  Justice  Nelson  on  tlie  cf lestions  discugsed  by 
him." 

§  973.  Mr.  Justice  Daniel,  in  his  brief  examination  of  this 
question  of  international  law  (ib.,  483-4S7),  argues  as  if  the 
point  were,  whether  the  law  of  the  State  of  Missouri  should 
be  supplanted  by  the  law  of  some  other  jurisdiction  as  having 
intrinsic  force  in  that  State;  and,  liolding  that  the  law  determ- 
ining the  rights  of  the  parties  as  inhabitants  of  Missouri 
must  rest  solely  on  the  juridical  will  of  that  State,  at  once  con- 
cludes that  the  law  of  Missouri  did  not  recognizo  the  right  of 
freedom  given  in  the  non-slavcholding  jurisdiction.  The  argu- 
ment is  imperfect.  There  could  be  no  question  that  the  rule 
for  this  case  was  part  of  the  law  of  Missonri ;  but  then  it 
remained  to  determine  what  that  law  was.  Judge  Daniel, 
without  giving  any  attention  to  the  earlier  deci&ions  of  Mis- 
souri courts,  relies  upon  Lord  StowelFs  decision  in  the  caw 
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of  tlie  slave  Grace,  and  on  tlie  early  Virginia  ease,  Lewis  v, 

Fiillerton/ 

§  974.  Mr.  Justice  Camplieirs  Opinion  bearing  on  this  point 
18  eiibstantially  like  Judge  Xelson's.  He  states  the  question, 
ib.,  494j  as  being,  '*  whether  the  manumission  of  the  slave  is 
effected  by  his  removal,  with  the  consent  of  the  master,  to  a 
community  where  the  law  of  slavery  does  not  exist,  in  a  case 
where  neither  the  master  nor  slave  discloses  a  pni-pose  to 
remain  permanently,  and  wliere  both  parties  have  continued 
to  maintain  their  existing  relations.  What  is  the  law  of  Mis- 
souri in  such  a  case?"  Judge  Campbell  then  cites  several 
decisions,  miscellaneously,  of  different  States,  including  Mis- 
souri. He  says,  ib.,  405,  "absence  in  the  performance  of 
military  duty,  without  more,  is  a  fact  of  no  importance  in 
determining  a  question  of  cliange  of  domicil."  Time,  holding 
that  the  parties  never  liad  any  other  doinieil  than  Missouri, 
Judge  Campbell  applies  the  general  rule  and  decides  that  the 
plaintiffs  were  not  free  by  tlie  law  of  Missouri," 

Mr,  Justice  Catron  did  not  examine  this  point  of  the  case 
in  his  Opinion, 


'  In  this  ca»e  the  miiin  question  was»  whether  a  contract,  mnde  in  Ohio,  for  cmnii- 
cipution  to  be  exernted  in  Vir^^hiia  conld  be  eriforectl.  when  not  id  conformity 
witli  the  Virpniii  taw  of  tfnmntiiMition.  Lord  Stowell's  jod^ient  in  ^x  unrte 
Grace,  !i  H«gg»  Adm.,  94,  l»  «o  consUnHy  cit4?d  in  these  cases  that  its  real  war* 
ing  should  be  noticed.  The  woman  was  Beisted  by  th«  custoinfl-ofHcer  at  Antigna, 
In  1825,  *'  n^  fijrfeiteti  t<3  the  Kin^  on  sng^eation  of  having"  been  illc/s;:ally  imported 
in  1823,"  when  she  returned  from  Eog^lflod,  with  the  mistress^  whom  she  had 
accompanied  thither  in  1822.  Hor  former  owner  simply  denied  that  she  wa»  a 
f*!flve  so  ine|j:A!l3^  imported.  The  allej^atiou  in  the  5th  count,  tlitit  she  was  brought 
in  as  a  free  person,  and  Lf»rd  8toweirs  unfounded  aflsuraptitin  that  sh*.'  had  ap- 
j>ealed  to  the  law  (ib,,  99,  l(iO),  were  contradictory  to  the  hbel.  If  the  woniun 
eiime  ba(?lt  a  free  person,  she  was  not  imporitd  as  a  slm'f.  Supposing  her  to  have 
been  a  slave,  the  question  wj*3  whetlier,  under  the  circumstances,  she  wa«  impm-ted 
in  tnotaiioH  of  anj/  utatutr  f  The  colonial  court  and  L«rd  8towell  decided  that  she 
was  not ;  decreeing  "  that  >ihe  he  reR>tored  lo  the  clninmnt,  with  costs  and  damasfes 
for  her  detention,"  As  between  the  woman  and  the  daimant  in  this  case,  her 
??1:utus  could  not  be  decided  by  this  judfj^iuent.  (An  AmericAn  case  very  similar  ib 
U.  a  f.  The  Garronne.  Ac,  7  Peters,  71) 

•  After  this  conclnsion  Judge  Campbell,  ib.,  495-fiOO,  cootroverts  the  general 
role  of  jnterDatioiml  private  law  as  to  the  non-conlituianee  of  slavery  in  these 
cases  in  the  non-slave  holding  jurisdiction^  as  exhibited  in  Somerset's  case,  the 
Enropeim  authoHtiea,  and  the  decisions  of  the  free  Slateft  {nntr,  g  308),  and  seems 
to  malntiiln  thnt  the  status  of  slavery  eontinnes  in  the  mon-slaveholding^  fonini  at 
the  cjption  of  the  master,  untU  he  may  choose  to  adopt  a  permanent  domicil. 
(Compare  antfj  §  580.) 
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§  075.  Justices  McLean  and  Ctirtis  dissented  on  this  qne^ 
tion  from  the  Opinion  of  the  Court. 

Judge  McLean,  in  hh  Opinion,  under  the  fifth  head  {iK, 
557-503),  rcTTiewed  the  cages  and  hehi  that  the  decision  of  the 
Missouri  court  was  contrary  to  the  law  of  that  State  as  exhib* 
iteil  in  ita  earlier  decisions,  ae  well  as  to  the  general  rule  dedtf- 
cible  from  the  decisions  in  other  States.  He  further  held  (ih^ 
603)  that  the  Supreme  Court  might  reverse  a  decision  of  a 
State  court  founded  on  an  erroneous  exposition  of  the  law  of 
the  State/ 

§  970.  Mr.  Justice  Curtis'  examined  this  question  at  much 
length  (ib.,  594-604),  holding  that  Dr.  Emerson  had  such  a 
residence  in  the  Wisconsin  Territory  as  was  sufficient  to  give 
a  status  of  freedom  to  the  plaintiff,  Dred  Scott ;  that  Emer^n 
had  allowed  him  to  contraet  marriage  with  the  woman  whora 
he  had  also  brought  there,  and  had  thereby  recognized  their 
capacity  to  contract,  to  sustain  the  obligations  of  liusband  and 
wife,  while  the  child  bom  to  them  there  could  have  no  other 
domicil ;  that  the  JVIissouri  court  had  recognized  the  sufficiencj 
of  the  tacts  in  the  case  to  confer  freedom  in  the  non-slavehold' 
ing  forum,  and  had  not,  as  was  supposed  by  Judges  Taney, 
Nelson,  and  Campbell,  regarded  tlic  plaintiffs  as  only  t4*nipo- 
rarily  located  in  such  jurisdiction ;  that  the  judgment  of  the 
State  court  was  confessedly  contrary  to  the  law  of  Missoari 
and  the  general  international  private  law  as  derived  from  the 
decisions,  and  that  in  such  case  it  was  competent  for  the  Su- 
preme Court  of  the  United  States  to  overrule  it. 

*  Juilge  McLeim  (ib,,  558,  659)  object**]  to  tho  dpcision  of  the  llQsumiri  cotat 
as  derogatory  ty  the  indcpentltMit  power  of  the  State  of  Ulini  -  •-  -  j^tMii  lo  lb* 
ilatu!)  of  pi^ri^orj8.     Such  cunsidenitlons  are  fouiiijeil  on  a  mi^  i«}ft<iftb« 

nature  of  Inter  notional  private  law  very  similar  to  that  cxhil'i  .    laugtia^ 

of  the  Missouri  court.  The  luif^onc'eption  la  intimatijly  connected  mith  the  USm\ 
notion  that  the  States  are  capable  of  relations  towards  each  other  ander  intenii* 
ttonal  public  hiw,  and  this  again  Is  derived  from  the  fal^e  idea  of  Stat«  fovt^r 
eigaty. 

'  19  Howard,  594:  "  Bnt  it  is  n  cUstinct  queistion,  whether  the  law  of  3fiflat»iiri 
reeo|ndxed  and  fillowed  effect  to  the  rhanire  wrought  in  the  Hatus  of  the  plainllfl^ 
by  force  of  the  lawa  of  the  Territory  of  \Vbcf>ii5Lu. 

**  I  say  the  hiw  of  Missouri,  because  a  judicial  tribunal,  in  one  srtate  or  nataoa, 
can  recognize  personal  rights  acquired  by  force  of  the  law  of  any  f>!b*r  *f^l(jof 
nation,  only  so  far  as  it  is  the  law  of  the  lormer  state  th»r  those  rV  i  i  b» 

recoi^nized.     But,  in  the  absence  of  positive  law  to  the  <^nlrnry,  tl,  ^eiy 

dvUijed  state  must  be  presumed  to  be  to  allow  such  effect  to  foreign  Lxwi  a:*  la  lo 
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The  language  of  Jndge  Cartis,  in  tlie  statement  of  general 
principles  and  of  the  oonchisions  afforded  by  their  ajipHcatioa 
to  the  facts  of  this  case,  is  more  in  harmony  with  the  views 
taken  in  the  elementary  portion  of  this  work,  than  are  the 
expressions  employed  by  the  other  members  of  the  court.   The 


ftceorclnnne  with  the  sc'ttled  rules  of  Interrmtioiml  law.  And  lt»^l  tnbimnla  nre 
bmiud  in  act  on  thU  prf ?iiinption.  It  miiy  hv  assumed  thnt  thi?  motive  of  the 
stoti*  in  lillowijiiT  sncK  oporAtion  tu  foft-i^n  laws  U  what  h«fi  been  teruieJ  cumity. 
Bnt.  as  has  ja«tly  been  eaid  (per  Odef  JuHtieeTimey>  1*^  l^i*U,  589),  it  is  th«  cf»niity 
of  Iho  f^Uiie,  imt  of  the  conn.  The  jndjLfes  have  itotlib)|!r  to  do  with  tM  luotive  of 
the  state.  Their  duty  is  simply  to  (iHcertauj  nnd  j^^ive  effect  to  its  will.  And 
when  it  U  found  hy  them  thnt  its  will  to  depnrt  from  a  rule  of  intemfltional  law 
has  ntit  been  nianiiV'Sted  by  the  «tiite.  thoy  ure  bound  to  n.**^umct  that  itti  will  is  to 
give  effect  to  it.  Undoubtedly,  every  tiovereifni  Htate  may  refuse  to  recognise  a 
chanije,  wrought  by  the  law  of  a  foreijyi^n  atate,  on  the  fftafttJ^  of  a  person,  while 
within  sneh  forei^^n  «?tate,  even  in  cases  where  the  rules  of  international  law 
require  that  recotrnition.  Its  will  to  refose  such  recoj^nition  may  be  ina.nifeitted 
by  what  we  term  statute  law\  or  by  the  eustotnary  law  of  the  f^tAiG.  It  ia  within 
the  province  of  its  judicial  tribnuaU  to  inquire  aitd  ndjiidti^e  whether  it  appears, 
from  tlie  !*t^tnte  or  customary  law  of  tlie  state,  to  be  the  will  of  ttie  state  to  refuse 
t4J  recoL^nize  ^luh  ehun^es  of  ^/*»/i/j«  by  force  of  foreitjn  law  agi  the  nde^  of  the  hsf 
of  nations  recjuire  to  be  recognized.  But,  in  my  opinion,  it  is  not  within  th*^  |>rov- 
ince  of  any  judicial  tribunal  t^o  refuse  such  reco^Tiition  from  any  political  consider- 
atious.or  any  view  it  may  take  of  the  exterior  political  relations*  between  the  state 
and  one  or  more  forei|Eni  etates,  or  any  impreswinns  it  may  have  that  a  change  of 
foreign  opinion  and  actiou  on  the  subject  of  slavery  may  afford  a  reai^oti  why  the 
state  ah ou Id  chan£i;e  it^  own  action.  To  understand  and  give  just  etfect  to  tuch 
considerations,  and  to  change  the  action  of  the  state  in  consequence  of  tbeni,  are 
functions  of  diplomatists  and  legislators,  not  of  judges. 

"  The  inquiry  t.o  be  made  on  thia  part  of  the  ease  is,  therefore,  whether  the 
State  of  Missouri  ImM,  by  iu  statute,  or  its  customary  law,  manifested  \U  will  to 
displace  any  rule  of  international  law,  applicable  to  a  chauge  of  the  status  of  & 
slave,  by  foreign  law.  I  have  not  heard  it  suggested  that  there  was  any  statute 
of  the  State  of  Missrairi  hearing  on  this  question.  The  customary  law  of  Missouri 
is  the  common  law,  introduced  by  statute  in  1816.  (1  Ter.  Laws,  436.)  And  the 
coniTuon  law,  as  Bhickstone  says  (4  Com.,  67),  adopts,  in  its  fidl  extent,  the  law  of 
nations,  and  holds  it  to  be  a  part  of  the  law*  of  the  land,  I  know  of  no  sufficient 
warrant  fur  declaring  that  any  rule  of  intcrnntiorial  law,  concerning  the  recoq^ji- 
tion.  in  that  State,  of  a  change  af  (ttatuA,  wrought  by  an  extra-territorial  hiw,  bna 
be^n  di**phiced  or  varied  by  the  will  of  the  State  of  Missouri.  I  proceed  then  to 
inquire  wdrnt  the  rules  of  international  law  prescribe  concerning  the  change  of  *^«f«ji 
of  the  plaintiff  wrought  by  the  law  of  the  Tern^^ry  of  Wisef>u«in. 

"  It  is  generully  agreed  by  writers  upon  Intern atioiinl  law,  and  the  rule  has 
bf^en  jndiciiilly  nppbcd  in  a  great  number  of  cases,  t}mt  wherever  &uy  qneslioiL 
may  ari^e  concerning  the  »M^>«  of  a  person,  it  must  be  deterniiiied  acconJing  to 
thtit  law  which  has  neact  previously  rightfully  operated  on  and  fixed  that  sfntuM, 
And,  further,  that  the  laws  of  a  country'  do  not  rightfully  operate  npon  and  lix  thd 
Mftifim  of  persons  who  are  within  its  limits  in  Uinff(>,  or  who  are  abiding  there  for 
dctinite  temporary  purposes,  as  for  health,  curiosity,  or  occasional  business;  that 
these  laws,  known  to  writers  on  public  and  private  international  law  as  pers<jnnl 
statutes,  operate  only  on  tlie  inhabit^nta  of  JLhe  country.  Not  that  it  is  «jr  can  be 
denied  that  enrh  independent  nation  may,  if  it  thinks  tit,  tipply  them  to  all  per.'^ons 
within  (heir  limits,  I3ut  when  this  is  done,  not  in  confnnuity  with  the  pnnclpica 
of  international  law,  other  states  are  Bot  underi^tood  to  be  willing  to  rect>gni7.e  or 
allow  effect  to  such  applications  of  personal  statutes," 

Un  p.  601  of  the  Report,  Judge  Curtis  8a3*» :  "To  avoid  misapprehension  od  thii 
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portioiig  ot  the  Opmion  particalarly  referred  la  are  givesn 
the  note* 

§  077.  Tlie  qnestion  whether  the  natiouftl  jadicimry  wi 
accept  the  decision  of  the  State  court,  on  the  facte  id  tlic  partic- 
ular ea&e,  as  the  authoritative  expogition  of  the  law  of  tlie  Sfe 

impartatit  mnd  difficult  subject,  I  will  sUto,  distiactlji  the  c<iodiittuBa  «i  viikk  I 

have  nrrirod.    They  «re — 

"Ftrti.  Tlie  nilei  of  internationAl  Uw  respecting  the  emanc^MiiiQn  of  ilsvc^  I 
the  rtj^htiiil  operatiim  of  the  Inwa  of  Aoother  State  or  ootmtrjr  npoo  tbe  9iatm 
the  8lave»  while  resident  in  »ach  foreign  StAte  or  coantry,  are  part  of  i^  < 
moo  liiw  of  Minourt,  And  hsre  liot  beeo  ftbrugated  by  any  stAtuto  law  of  1 
State. 

**  Sde^fwd,  The  kwt  of  the  United  BtetM^  ooeftltutiooany  enacted,  which  <  _ 
rat^d  directly  on  and  changed  the  Hahu  of  a  ahive  coming  into  the  TerfHarr  « 
WtACOii^lu  with  his  mBOUsri  who  went  thilbeT  to  reside  for  an  indeliinit*  le^(th  e 
time,  in  ilii:*  pt;rformance  of  hi^  duties  a«  an  officer  of  the  United  StAte»«  had  4 
rii*htfijl  npcration  on  the  utaiiu  of  the  olave,  and  it  is  in  conformity  with  Che  i 
of  inU'rnationid  law  that  this  chan^  of  Mtatut  should  he  reeoi^sed  ervvi 

"  T/iird,  The  laws  of  the  UnlU'd  States,  in  operation  in  the  Territory  of  i 
aln  at  tht^  time  of  the  plaintlfTH  residectHs  \hvve.  did  act  tiirecUy  on 
the  plaintiff,  and  cliangi-  hi#  ntatuji  to  that  of  a  free  umtL 

''Fourth.  The  plaintiff  and  hia  wife  were  cHpable  of  contracting,  and,  whh  I 
consent  of  Dr.  Emerson,  did  contract,  a  marriage  in  thiit  Tcrntorv«  velld  m 
ita  lawa ;  and  the  validity  of  thifl  rjaarriagc  cannot  be  questioned  in  Miaeciiiri,  m 
by  showing  that  it  wad  in  fmud  of  tbe  laws  of  that  iStiite,  or  of  aotk»e  Hchl 
rived  from  tlicm;  which  cannot  be  nhown  in  this  auNS,  because  the  loflsf 
sentcd  to  it. 

"Fifth.  Th»t  the  connent  of  the  mastor  thai  his  slave,  reaSdllig  ia  A  ' 
which  dries  not  tolerate  Alavery^  may  etit4*r  into  a  lawful  oouttluOt  of  in 
Attended  with  the  civil  nghta  and  duiicH  which  belong  to  ttiat  c<M»t!iTlun,  U' 
elfectnal  net  of  emandpittion.     And  the  law  d<»es  not  enable  Dr  I 
one  claiming  under  him.  to  assert  »  title  to  the  marrHn!  person*  a 
destroy  the  obtigntion  of  the  contract  of  marriage,  and  beetardize  iLt 
reduce  them  to  elayery, 

♦'  Bnt  it  ifl  insisted  that  the  Supreme  Court  of  MlBSoari  haa  settled  t 
ita  dei'iHion  in  Scott  w.  Emerson  (I, "5  Missouri  Reporta,  576);  and  that  t  '■ 
18  in  conformity  with  the  weight  of  authority  elsewhere,  and  with  a«M 
pies.     If  the  Supreme  Court  of  Misaoari  had  placed  its  decl^ioo  otj  '  1 1 

that  it  Appeared  lyr,  EmL*raon  never  became  domiciled  in  the  Territory, 
laws  could  not  rightfully  operate  on  him  and  hi«  slave ;  and  the  fact*  ihut  U 
there  to  reside  indefinitely*  aa  on  officer  of  the  United  Stalps  and  that  ih**  plAia 
tiff  wa*  la wfnlly  married  there,  with  Dr.  Emerson's  coil 
the  decision  would  find  t!Upport  in  other  cases,  and  I 
deny  \U  correctnetia.     But  the  decision  ia  n«t  «-'•-*"'  - 
of  br.  Emerson  in  that  Terrfttjry  is  not  <j 

g laced  on  a  brood  denial  of  the  operation,  ^i 
Itaie  or  ooantry  upon  the  stn*u*  of  a  slave,  goiu^  wiLh  his  nia^ttrr  fr<  < 
Into  aach  Jbrelgn  State  or  country,  even  thoogh  tbej  wtnt  thither  to  I'  i 

actually  became,  permanent  inhabitants  of  iuch  foreign  Stato  or  ooaotry,  the  i«iw^ 
whereof  acted  directly  on  tht-  status  of  the  »lave,  anuchanged  his  MMfm  to  that  of 
a  freeman. 

**To  the  correctness  of  euch  a  deciirion  I  cunnot  assent.  In  my  judgment,  the 
opinion  of  the  majority  of  the  court  in  that  case  is  iu  conflict  with  Ir^  nr-r  vir.ii* 
decisionfl.  with  a  great  weight  nf  judicial  authority  in  other  elav 
and  with  fundiimeutal  principles  of  private  internntional  law.     I^i  «i 

Gamble,  in  hla  dissenting  opinion  in  that  caae,  aaid ;"  &c. 
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affecting  the  rights  of  the  parties,  has  been  already  noticed, 
antCy  Vol.  I.,  p.  490,  n.  2.  If  the  case  is  one  of  those  in  which 
the  rights  and  obligations  of  the  parties,  though  ascertained 
according  to  the  State  law,  are  maintained  under  tlie  quasi- 
intemational  law  which  derives  its  authority  from  the  Consti- 
tution of  the  United  States,  the  national  judiciary  must  ascer- 
tain the  State  law  without  reference  to  the  judgment  j>f  the 
State  court  on  the  same  facts.  Otherwise,  though  that  judg- 
ment would  be  appealable  to  the  Supreme  Court  of  the  United 
States  as  a  case  arising  under  the  Constitution  of  the  United 
States,  the  appeal  would  be  nugatory. 

But  the  case  may  be  one  in  which  the  rights  and  obliga- 
tions of  the  parties  are  not  maintained  by  any  provision  in  the 
Constitution,  though  coming  within  the  judicial  power  of  the 
United  States  as  a  case  between  certain  persons.  In  such  a 
case  it  would  seem  that  the  decision  of  the  State  court  as  to 
the  State  law  in  the  particular  case  must  be  conclusive.  The 
case  of  Dred  Scott  v.  Sandford,  if  within  the  judicial  power  of 
the  United  States,  was  one  of  this  character,  having  been 
brought  in  the  Circuit  Court  by  Scott  as  a  citizen  of  Missouri 
against  Sandford  as  a  citizen  of  New  York,  and  not  as  a  case 
arising  under  the  Constitution  and  laws  of  the  United  States. 

The  opinion  of  Judges  Taney  and  Nelson,  as  to  tlic  force  of 
the  decision  of  the  Missouri  court  as  the  exposition  of  the 
law  of  Missouri,  may  be  sustained  by  this  distinction. 

§  978.  A  variety  of  circumstances  may  be  conceived  in 
which  the  determination  of  the  rights  and  obligations  of  pri- 
vate persons  incident  to  conditions  of  freedom  and  its  contra- 
ries would  present  other  questions  under  that  branch  of  the 
domestic  international  private  law  of  the  United  States  which 
is  considered  in  this  chapter.  These  for  the  most  j^art  might 
be  classed  under  the  law  of  contract  and  testamentary  disposi- 
tions. No  questions  of  this  class  have  hitherto  excited  partic- 
ular attention.* 

'  In  connection  with  this  section,  see  ante,  in  the  close  of  Clu  X.,  §§  323,  327. 
VOL.  II. — 50 


•  CHAPTER  XXXn. 

THE  FORKTOy  INTERNATIONAL  PRIVATE  LAW  OF  THE  rNITED  STATES. 
OF  NATlTiALIZATION.  OF  STATUS  OF  FOREIGN  AI.IENS.  OF  THE 
IMPORTATION  OF  SLAVE?,  AS  TRADE  AND  AS  CRIME.  OF  THE  DE- 
MAND AND  EXTRADITION  OF  SLAVES  AND  CRIiONALS  UNDER 
THE   CENERAL   IN'TERNATH)NAL   LAW. 

§  979.  After  considering  conditions  of  freedom  and  its 
contraries  as  topics  of  tlie  domestic  internatioiiiil  law,  it  re- 
mains to  consider  such  conditions  as  they  may  be  aftected  by 
the  foreign  international  law  of  the  United  States  which  api»lies 
to  persons  distinguished  as  foreign  aliens.*  Under  this  branch 
of  the  general  subject  only  a  few  principal  objects  of  inquirj- 
can  here  be  briefly  alluded  to. 

g  O'^O.  On  general  priiieiijlcs,  the  law  of  the  c«~»loTiies  ap- 
plying to  foreign  aliens  continued  in  the  new  States  alter  the 
Revolution,  modified  onlv  bv  the  political  chanire  wh«.frobv  the 
subjects  of  Great  Britain  became  aliens  in  respect  to  the  United 
States.  Tlie  Constitution  of  the  United  States  contains  no  i»ro- 
visions  wliicli  directly  determine  any  relations  of  foreign  aliens. 
The  rights  ami  obligations  incident  to  the  status  or  i>ersonal 
condition  of  such  ])ersons  depend  upon  tlie  powers  held  by 
the  States,  except  as  those  granted  to  the  several  departments 
of  tlie  national  Government  become  a  source  of  law  atieeting 
Bueh  persons.' 

§  981.  The  question  as  to  the  extent  of  the  power  ''to 
establish  a  uniform  rule  of  naturalization,-'  has  already  been 
noticed.  The  existing  Acts  of  Congress  mention  only  ''aliens 
being  free  white  persons  "  as  those  who  may  acquire  citizenship 


»  Ant^,  g^  384,  887,  599,  and,  generaHj,  Chapters  J 
'  ^f^,  U  V5,  330,  416,  434. 
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under  them.  The  question,  whether  Congress  may  or  may  not 
naturalize  others,  may  dej^end  upon  the  degree  of  privilege 
which  Congress  can  confer  under  this  power.* 

§  982.  If  the  status  of  the  foreign  alien  can  be  affected  by 
any  other  legal  rule  resting  on  the  powers  held  by  that  Govern- 
ment, it  must  be  through  the  grant  of  powers  in  reference  to 
the  external  relations  of  the  United  States  with  foreign  coun- 
tries and  their  inhabitants.  These  relations  may,  in  a  measure, 
be  distinguishable  as  those  of  war  and  those  of  peace.  The 
powers  of  government  incident  to  the  first  of  these  liave  no 
proper  legal  connection  with  the  personal  condition  of  private 
persons.' 

§  983.     Tlie  power  "  to  regulate  commerce  with  foreign  na- 

»  Ante,  g§  389-391.  627-630. 

'  In  the  existin^f  civil  i-risia  imiHi  is  paid  of  a  "war  power,"  in  tho  oxercisc  of 
"which  tlie  slave.-i,  in  thu  States  whcisi*  inhnliitants  art*  in  arnuul  opposition  to  tho 
national  (iovornrnent,  may  hv  cnmni'ipJitfd,  at  tlie  diflcretion  of  th(»8e  who,  in  those 
Stall'!*,  may  have  tht^  supreme  t-ommand  of  the  national  military  force.  Mr.  J. 
Q.  AdaniM.  in  a  speecrh  in  the  lloime  <if  UepresentativeM,  Ai)ril  14,  15,  1842.  is  said 
to  havi?  stated  the  existence  of  the  power  an  a  reeoirnized  doctrine  of  public  law. 
Lj  the  event  of  any  declaration  of  emancipation,  in  the  exercise  of  sucdi  a  power, 
ond  of  an  en>*uinij  practical  emancipation  while  the  ]»arties  who&c  ri«;hts  and 
ohlififations  are  to  be  affected  by  it  are  within  the  actual  (rontrol  of  the  military 
force  from  which  the  declaration  proceeds,  the  questi(m  of  the  lep:al  oj>eration  of 
Buch  declaration  may  be  supposed  to  arise  at  some  time  or  other  after  the  with- 
drawal of  the  military  foice,  and  whenever  those  ritchts  and  obliirations  shall  be 
the  subject  of  suits  in  tho  civil  courts.  It  i?.eems  to  1m»  iwsumed,  by  tho>e  who 
assert  the  existence  of  the  power  and  adv<M'ate  its  exercise  in  the  revoltini^  States, 
that  the  status  of  the  slaves  so  emancipated  will  have  been  Icirally  chanired,  as  by 
ordinary  emancipiition  by  act  of  the  owner,  or  by  State  h'l^ihhition.  This  beinj^ 
Bui)posed.  and  that  the  civil  courts  will,  in  the  ordinary  course  of  judicial  decision, 
recoj^nize  the  chanjije  of  personal  cnndition,  the  question  cx'curs  whether,  by  the 
eame  declaration  of  emnncipation,  a  chani^e  in  the  loe»tirm  of  power  over  the  status 
of  those  thus  enumcipated  will  have  occurred,  so  that  the  power  to  determine  their 
condition  as  bond  or  free  in  the  future  will  no  longer  be  vested  in  the  several  Stiite 
which  they  may  inhabit,  but  pass  to  some  other  political  person — the  national  (Jov- 
ernment,  or  some  department  (»r  otric<*r  thereof,  it  may  [»e  assumed.  In  this  cas<», 
the  written  Constitution  will  have  cejised  to  imlicate  the  line  between  the  powers 
granted  to  the  Government  of  the  United  States  and  those  "  reserved"  to  the 
States;  and  the  farther  inquiry  naturally  follows,  whether  those  thus  eimmci- 
pat<Hi  will  be  the  0"ly  persons  whose  j>ersonal  cimdition  will  have  l>een  removed 
from  the  control  of  the  State. — the  personal  condition  of  all  others,  of  whatever 
color,  beini;  still  subject  to  the  State  power. — or  whether  the  entire  power  over 
status  of  persons  will,  in  .some  of  the  States,  have  become  one  of  the  powers  held 
by  the  national  Government,  ami  whether  the  c.hnnjr«  yf'iW  affevt  the  powers  of 
all  the  States  equally.  The  assertion  of  power  to  effect  a  permanent  eman<;ipation. 
whether  it  be  claimed  for  a  commander-in-chief,  lor  (■onirre.ss,  or  for  the  national 
Government  as  a  whole,  involves  tho  inquiry — Will  a  new  distribution  of  the 
pow.  ra  of  sovereignty  in  the  hands  of  the  people  of  tho  Tnited  States  by  rev- 
olutionary change  now  take  place  ?    By  sec.  4  of  the  Act  of  Aug.  0,  1861,  -4 n  Act 
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tions,"  given  to  Coigrcsa  in  Art.  I.,  sec.  S,  mnst  enalile  llie 
national  Government,  in  some  degree,  to  maintain,  in  time  of 
peace,  tlie  rights  and  obligations  incident  to  tlie  status  of  for- 
eign aliens.  Any  power  in  respect  to  the  admission  or  exclu- 
sion of  such  persons  must  be  derived,  apparently,  from  this 
power,'  or  from  the  treaty-making  power  vested  in  the  Presi- 
dent and  Senate  by  Art.  II.,  sec.  2.  Tlie  limitation  in  Art.  L, 
sec.  9, — "The  migration  or  importation  of  such  persons  as  any 
of  the  States  now  existing  shall  tliink  proper  to  admit  shall 
not  be  prohibited  by  the  Congress  prior  to  the  year  eighteen 
hundred  and  eight ;  but  a  tax  or  duty  may  be  imposed  on  such 
importation,  not  exceeding  ten  dollars  for  each  person,** — 
seems  to  indicate  that  the  j>ower  would,  in  its  absence,  have 
belonged  to  Congress,  even  before  the  expiration  of  the  prohibi- 
tion. But  this  clause,  interpreted  on  the  principle  of  learning 
the  intention  aliunde^  and  the  rule  oi  cojitcinj^r^raiua  exjto^iiiOj 
has  always  been  taken  to  give  a  special  power  in  respect  to 
the  imi)ortation  of  slaves  from  Africa.  Congi-ess  has  passe<l 
various  Acts  to  prevent  it. 

§  9S4-.  The  status  of  foreign  aliens,  in  relations  not  affected 
by  the  powers  above  spoken  of,  appears  to  be  determinable 
according  to  the  law  of  the  State  in  which  they  may  appear; 
though,  from  the  cliaracter  of  the  persons,  the  judicial  power 
of  the  United  States  may  be  invoked  to  decide  on  the  nature 
of  their  rights  and  obligations.'  The  law  determining  their 
condition  is  international  private  law,  from  the  character  of 
the  ])arties  ;  but,  being  derived  from  the  State  powers,  it  may 

to  confiscntf  prop^rti/  uned/or  inturrrcfiofiari/  purponrx,  XII.  St.  V.  S.,  319,  anyone 
who  "  duriiiijf  the  I»re^rnt  insurrecti(»n  ai^uinst  the  GoviTiimtiit  of  the  I'DilOil  States" 
Bhail  require  or  permit  persons  owing  him  "  labor  or  serviee  nmlerthe  law*  of  any 
State,"  to  serve  in  military  operations  ft<jainr*t  the  Government,  ".-hall  fortr  ii  hfs 
claim  to  Hueh  labor,  any  law  of  the  State,  or  of  the  United  States,  to  the  oontrarv 
notwith-^tanding.  And  whenever  thereafter  the  person  claiming  >uoh  labor  «.r  sser- 
viee  shall  s(;ek  to  enforee  his  claim,  it  shall  Ik.'  u  full  and  Hutticient  answer  to  such 
claim  that  the  person  whose  service  and  labor  is  claim<>d  had  bwn  employed  in 
hostile  ser\'ice  against  the  (lovernment  of  the  United  States,  contrary  to  the  pro- 
vidions  of  this  Act." 

*  Compare  Judge  Baldwin,  noted  ante,  p.  766. 

^  Auti,  >5  44r).  Tlie  question — By  what  law  the  status  of  persons  on  l>onrd  of 
private  or  public  vessels  of  the  United  Stat<'s  when  not  within  the  jurisdiction  of 
any  stfveral  State  or  Territr)ry,  is  to  be  determined — may  be  of  importance  under 
many  supposable  circumstances.  Compare  ante,  p.  770,  note  2,  and  see  Polydore 
V.  Prince,  Ware's  K.,  4U»,  U.  8.  r.  The  AmisUd,  16  Peters,  618. 
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be  very  diflfcrent  iu  the  different  States.  How  far  the  power 
of  tlie  States  in  respect  to  the  rights  and  obligations  of  foreign 
aliens  may  be  limited  by  the  effect  of  treaties  with  foreign  na- 
tions, is  a  question  which  might  be  important. 

§  985.  The  power  to  determine  the  relations  of  persons  on 
board  of  private  ships  and  vessels  belonging  to  tlie  United 
States  on  the  high  seas,  or  in  places  not  under  the  temtorial 
jurisdiction  of  any  civilized  nationality  or  power,  gives  exist- 
ence to  a  class  of  laws  having  personal,  as  contradistinguished 
from  territorial,  extent.*  Tliese  laws,  so  far  as  they  apply  to 
persons  without  regard  to  their  nationality,  place  of  birth,  or 
naturalization,  are  properly  part  of  the  internal  law  of  the 
United  States,  as  distinguished  from  the  international,  law,' 
though  they  may  be  very  important  in  connection  with  the 
relations  of  the  United  States  towards  other  countries.  The 
powers  of  Congress  to  originate  such  laws  are  derived  partly 
from  the  power  in  respect  to  commerce,  and  partly  from  the 
power  given  in  Art.  L,  sec.  8,  "  to  define  and  punish  piracies 
and  felonies  committed  on  the  high  seas,  and  offences  against 
the  law  of  nations."  The  laws  punishing  persons  engaged  in 
the  slave  trade  between  foreign  countries,  or  in  buying  or  in 
seizing  persons  for  slaves  on  the  coasts  of  Africa,  or  on  the 
high  seas,  may  here  be  classed  ;  while,  as  incidental  to  these 
powers,  and  to  the  power  to  prohibit  the  importation  of  per- 
sons, may  be  classed  the  laws  against  equipping  vessels  in  ports 
of  the  United  States  with  the  intention  of  engaging  in  tlie 
African  slave  trade.' 

§  9SG.  The  power  to  remove  persons  to  foreign  countries, 
or  to  colonize  them  in  barbarous  and  unoccujued  countries,  or 

»  Antfi,  gg  26,  27.  •  Ante,  §  63. 

•  Laws  of  Coni^t'ss  relating  to  the  external  elave  trade  are :  Acta  of  March  22, 
1794,  An  Act  to  jirohibit  the  carrifintj  on  tJie  ttlavc  trade  from  the  Uttiicd  States  to 
any  foreign  place  or  countri/,  I.  St.,  U.  8.,  847 ;  of  May  10,  1800,  An  Act  in  addi- 
tion, <kc.  (t*>  the  above  Aet),  II.  ib.,  70 ;  of  Murch  2,  1807,  An  Act  to  ;>r<  hibit  the 
importation  of  slaves  into  any  port  or  place  vithin  the  jvrisiliction  of  the  United 
States,  from  and  after  the  first  day  of  January,  iji  tfw  year  of  our  Lord  one  thousand 
eifjht  hundred  and  eiyht,  ib.,  426 ;  of  AprU  20,  1818,  An  Act  in  atldition  to,  <tc. 
(the  last-named  Act),  and  to  repeal  certain  parts  of  the  same,  III.  ib.,  450;  of 
March  3,  1819,  An  Act  in  adlitton  to  the  Acts  prohibitinrf  the  slave  trade,  ib., 
632  ;  and  also  of  May  15,  1820,  An  Act  to  continue  in  force  "An  Act  to  protect  the 
eommerc-  of  the  United  StaVs  and  punish  the  crime  of  piracy^*  and  also  to  make 
further  provisions  for  punishing  the  crime  of  piracy,  ib.,  600. 


IN  D  EX. 


The  numerals  i"  (  )  iodicate  notes,  and  the  reference  is  to  the  page. 


Acts  of  the  States,  effect  of,  under  the 

4th  Art.,  245.  261  {'!). 
Alienage   in  the  law  ot  the  U".  S.,  221, 

353,  786. 
Allegiance  atiol  secession,  220 (I),  358 TS). 
Anderson,  J.,  on  slavery  in  Cal ,  2nu  (5). 
Apprentice,  claim  tx>  fugitive,  371,  4(»3. 
Articles  of  Confederation,  the  4th,  3(1), 

821.648. 
Articles  of  Compact  of  N.  E  Col.,  argu- 

mnnts  from,  548,  670,  684,  682  (2), 

737. 


B 


Baldwin,  J.,  on  the  fug.  slave  provision. 
441;  atjninst  hgii'hition  l»y  Con- 
gre^*,4'.M) ;  that  t*hives  are  property 
by  the  Cons.,  572(1);  on  the  du- 
nies'tic  sl.ive-traile,  765. 

Bartlev,  J.,  on  claim  of  slave-owner, 
366,  3y6  (3). 

TVnton,  Mr.,  on  the  fug.  si.  Acl,  759  (3) 

Berrian.  Art,'y-Gen..  on  the  ISo.  Car.  ex- 
clusion laws,  1)7  (3). 

Bissell,  J.,  on  slavery  in  Conn.,  44  (2); 
on  eluirn  of  slave-owner,  360. 

Black,  Att'v-Cen.,  on  slavt-ry  in  theTer- 
ritorie!-*,  185  (3). 

Bnnkerh«)ff,  J.,  on  the  fug.  si.  Act,  525. 
675,717. 


Cadwalader,  J.,  on  the  fug.  si.  Act,  529. 
Calhoun,  Mr.,  on  State  sovereignty,  220. 
Camphcil,  J.,  on  status  of  returned  slave, 
781. 


Canada,  slavery  in,  112. 

Cases  and  qu>snons.  under  tlie  Cons.,  dis- 
tinguished. 638  (1). 

Case,  Mr.,  on  the  fug.  si.  Act,  758  (3). 

Catron,  J.,  on  slavery  in  I^i.  T<'r.,  182 
(2) ;  on  effect  of  judgment's.  Ac.,  256 
(2,  4).  266  (2);  on  extradition  of 
criminals.  619  (2).  623  (1). 

Cession  of  tei  ritory  by  the  States,  1  (2), 

110. 

Christianity,  how  recognized  in  juris- 
prudence, 211  (3). 

Citizens  of  the  States,  provision  respect- 
ing, in  the  4th  Art.,*  270;  how  con- 
strued, 376;  power  of  Congress  in 
respect  t<s  375,764  (1). 

,  who  are,  under  the   provision, 

271,  220;  see  Fr^e  negroes. 
-,  privileges  of  un<lcr  the  provis- 


ion, authorities  eit«Ml,  343,  767 ;  the 
quertion  examineii,  352;  elaim  of 
slave-owner  under,  authorities  cited, 
359  ;  the  question  examined,  367. 

Citizenslup  under  the  3d  Art.,  280. 

Clay,  Mr.,  on  the  fug.  si.  Act,  532,  768 
(3). 

Clerke,  J.,  on  the  claim  of  slave-owner, 
362 ;  on  comity  between  tlie  States, 
363,  369  (3). 

Cobb,  Mr.  T.  R.  R.,  on  the  elaim  of  slave- 
owner. 262  (2);  on  th^  effect  of 
State  kws,  262  (2),  267  (1);  on  the 
personality  of  slaves,  408  (2). 

Columbia,  Dist.  of,  power  of  Congress 
over,  24  (3) ;  laws  of  Md.  and  Va. 
continued,  25  ;  part  retroceded  to 
Va.,  27. 

Comity  between  the  States,  148  (1),  282 
(2;,  363,  865,  366,  369,  775. 


792 


Gn>£X. 


Commerce  between  the  States;  nee  Slave 
trade. 

CommiuMoner  of  U.  S.  0»!irt,  Sute  judge 
in  Mas*,  not  to  be,  o'>i. 

,  action  of  in  extradition  of 

criminal^  616;  action  of  under  fu:;. 
si  Act.  authorities  cited,  654;  arj^- 
meiitri  examined,  679 ;  the  question 
exarnin*:!,  6S6;  action  concluded 
judicial.  697.  « 

Common  law.  il^clared  in  force,  X.  Car., 
8i:  N.W.Terr.  111.  115;  Miw., 
143(1);  Mo.,  167;  Kaa.,  187 ;  Ha., 
192;    Cal.,2M2. 

,  a  measure  of  right!  of  citi- 

xen«hiii,  a55,  357. 

Common  Pleas  Courts,  their  jurisdiction, 
647. 

Constitution  of  th*»  U.  S.,  no  prescrip- 
tion a:/ain:<t  it,  754;  different  in- 
ternational effect  of,  as  variously 
conetrued,  224,  542(1.;  interna- 
tional effect  of  the  4th  Art.,  204. 
See  Citiz4'n,  Fui^tiveti,  Judi^ments. 

Concklin^,  J.,  on  the  fug.  si.  Act,  606, 
664. 

Construction  and  interpretation,  rules 
of,  236,  242, 

Constructions,  four,  of  the  provisions  of 
the  4th  Art.,  236. 

,  four,  of  the  provisions  re- 
specting fugitives,  421. 

Conv(*nti<>n,  d<'l>at*»i*  in  the,  a?*  a  m«\ins 
of  iht ♦•rpret.it ion,  261  (2);  dehate 
in,  on  proof  and  effect  <if  Acts,  <t«v, 
25s  (1;;  dehate  in,  on  fug  si.  pro- 
vi:*ion,  TAX  (3). 

Coult-r,  J.,  on  the  fuij.  tfl.  A't,  494. 

Crawford.  J  ,  on  the  fug.  ^l.  Aet,  504, 
521.  »172,  715. 

Crittenden.  Att'v-(;en.,  on  the  fug.  hi. 
Act,  531,  678.  746. 

Curtis,  J.,  on  in-i^ro  eitiren^hip,  301 ;  on 
extradiliori    of  onininals,  617;    on 
tlie   privil«'ifrrt  of  eitizerm,  316;  on 
the    i\\r.   A.   Aet.    667(1);    on    the, 
status  »»f  r«*turn<'d  nluve.  782. 

,  Mr.  li.  li.  on  the  fug.  hi.  Act,  533, 

67 H.  72i»,  741,  747. 

,  Mr.  Coiiiiji.  (;.  T.,  on  the  fuij.  si. 

Art,  UVl  Cl),  531  (2j,  614  (1  J,  676, 
6(*.0(1),  711*.  744. 

Cushini^,  Atrv-C^n..  on  the  eitiz'-U'^liip 
of  indi.'iii-*,  :;:;u('J);  on  tla-  4lli  Ait., 
31.".  ('1)\  <»ji  the  extradition  of  erimi- 
naU,  62M  (3). 

I> 


=  Daniel,  J.,  on  negro  c:i;zen«h^p.  295 
I  the  fug.  si.  Act.  4S^ ;   on  th?  a 

!  of  returned  slave.  7  S-\ 

'Debtors,   servitude  of.    0-'=.dl-    41. 
1  Del..  78,  ei». 

I  Denio,  J.,  on  exclu«ion  of  n€-jT»"vei 

(3) ;  on  privileges  of  c:t:z--n«.  : 

35-{  (3);    on  claim  of  *lave-ov: 

361. 

Dixon,  J.,  on  the  fug.  si.  Act,  52-"^  c  1 ' 

r>ouiicil  in  international  law.    i-*\.  7 

D'ju^las,  Mr.,  on  slavery  in  the  Terr 

ries,  1S5  (3);  his  bill  respecting 

gitive  slaves,  75S. 

Duponceau,  Mr.,  on  the  4th  Art.,  334 1 


-47. 

=er. 


74. 


Edmonls,  J., on  the  seixare  and  remor&l 

I  of  fug.  slave,  560;  on  the  liberty  of 

;  the  eitiien,  618  (H 

Elective  frar.eliise,  limited  to  wh::r*. 
Va.,9;Kv.,  15,19;  Md  .  19,2".  24: 
Conn..  44*;  Pa.,  72;  D-L.  74,  76,  S". 
81 ;  X.  Car.,  86  (1 ).  88 ;  Tenn..  w 
(2);  S.  Car..  95;  i»hio.  ll*.,  121: 
Ind.,  131;  111..  132:  Mxeh.,  14'>: 
WiBC.,  141  ;  Mlm..  145;  Aln.,  \^*\ 
La.  159;  Mo.,  163;  Ark.,  171;  K. 
177;  Fla,,  194;  Tex.,  196,  198;  LiL. 

I          202;  UU,  218;  Ore..  216. 
not  limited  to  w  hite*.  Kr.. 

I  13;    N.  II.,  36;  Vt..  :;7:    K.  I.,  :.^; 


N.  v.,  51;    N.  .T.,  61  :    I'a..  67.7"; 
!  N.  C,    82;    Tenn.,    y... ;    Ga.,    l-l  ; 

!  lud..  127(1). 

I limited  to  whit'  5    and   In- 
dians, Minn.,  178. 

i limited  by  prop.Tty  i^caliri- 

i  cation  in  easi-  of  hla.-k-.  N.  Y..  -r".. 
Kqunlity  of  men  deeliinvl.  Mass.,  2:*;  X. 
II.,  35 ;  Vt.,  37  ;  X.  J.,  r>7  ;  Pa..  ^7 ; 
Del.,  8(»;  Ind.,  127;  lil.,  123;  b.'.. 
177;  Cal.,  2n2. 
, of  all  m-n  in  republican  govern- 
ment. Utah.  213. 

of  all  men  in  the  social  c«»nipa^t 

dr.'Iared,    Kv.,  13;    Conn.,  44^1': 
Tr.\..  196. 

of  all  fre«Tnen  in  the  sncinl  cc^m- 

pji«t    deelareil,    Kv.,  15.  IS;    Ark.. 
171  ;    Fla..  U«4  :    'lex..  IvS. 
Extradition  of  erimina!-*.  614. 
of  slave?  as  cr:minuU,  ",'}  '. 


Daggett,  J.,  on  negro  ciiixenship,  46(1),  i  Federali*t,  on  the  effect   of  jadfinments. 
846,  866  (1).  I         V  ^  I  J     6 
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Ac,  258  (1) ;  on  tlie  legal  character 
of  slaves,  408  (2) ;  on  tli«  power  of 
Congress  in  respect  to  the  4tli  Art., 
436  (1). 

France,  law  of,  in  the  N.  W.  Terr.,  112, 
182  (2).  187;  in  the  La.  Terr.,  164, 
182  (2). 

Free  negroes,  wc  Negroes. 

Freedom,  suits  for,  law  respecting,  Ya., 
6;  Ky.,  18;  Tenn.,  92;  III,  136; 
Miss.,  148,  144;  Mo.,  169;  presump- 
tion respecting,  see  Slavery. 

Fugitives  from  justice,  provision  re- 
specting, in  the  Cons.,  377 ;  how 
construed,  426-486 ;  execution  of, 
by  judicial  function,  688-690,  61(» 
(8);  standard  of  crime,  <tc.,  in,  891 
-403 ;  meaning  of  charged  in,  401. 

.  caseS  of  controversy 

respecting,  between  Ya.  and  Pa., 
886  ;  N.  Y.  and  Va.,  10  (2),  61  (1). 
387  ;  N.  Y.  and  Ga.,  ^89 ;  Va.  and 
Ohio.  891 ;  Md.  and' Pa..  390. 

-,  theory  of  legislative 


power  respecting,  424,  486,  685- 
642,  680,  590-597. 

,  Act  of  Congress  re 


specting,  589  (1);  source  of  power 
of  the  Governors  of  States,  608- 
614;  judicial  character  of  extradi- 
tion, 614-625  ;  absence  of  jury- 
trial  under  Act,  625;  penaltit^s  un- 
der, 627.  762  (2);  bill  proposed  in 
1861,  425  (1),  583. 

-,  State  laws  empower 


stnictions  of,  421-424;  authorities 
of  the  construction,  438-584;  the 
question  examined,  535-550,  580 
-597  ;  execution  of,  by  the  judi- 
cial function,  582 — 690 ;  validity  of 
State  legislatiot.  respooting,  761. 
Fugitives  from  service,  who  may  be,  408 
-407  ;  must  have  escaped,  409 ;  per- 
sons on  Ohio  river,  412 ;  children  of 
fug.  slave,  412,  414;  and  see  State, 
Territory. 

seizure  and  removal 


ing  Governors  to  deliver,  Va.,  8,  8 
(1);  Ky  ,  16  (3);  Mass.,  31  (2).  38 
(Ij;  Me.,  84  (2);  N.  H.,  86  (1); 
Conn.,  42  (1),  43  (1),  48  (1);  N.  Y., 
68  (2);  T«nn..  94  (I);  111.,  186  (1); 
Mifh,  188  (2);  Wise,  142(1);  Ahi., 
153  (2);  La.,  166  (2);  Mo.,  169(2); 
Ark.,  172(1);  lo.,  177(1);  Minn, 
178(3):  Ks.,  187(1);  Fla.,  193(1); 
Cal.,  204(1);  N.  Mex ,  209  (2) ;  Ore., 
217  (1);  Wash.  T.,  218(2);  argu- 
ment from  these  laws,  612. 

-,  State  laws  for  deliv- 


ery by  judicial  officers,  Ky.,  15(3); 
Di*st.  ofCol.,  25;  Vt,  39  (1);  lud., 
129  (1).  I 

,  State  laws  for  arrest , 


of,  by  magistrates,  Ky.,  15  (3);  Vt., 
39  (1);  U.  I..  51  (1);^  Y..  68  (2); 
N.  Car.,  89  (1);  S.  Car.,  100  (1); 
Ohio,  119. 
Fugitives  frt»m  service,  provision  re- 
specting, in  the  ConSk,  377  ;  impor- 
tance attached  to  it  in  the  conven- 
tion, 544  (8);   four  different  con- 


of,  without  public  authority,  au- 
thorities on  the  questiun,  651-669; 
the  question  examined,  669-579. 

,  basis  of   legislative 


power  respecting,  authorities,  438 
-634 ;  the  question  examined,  636- 
642,  590-597. 

-,  Acts  of  Congress  re- 


specting, 689(1);  of  the  persons 
affected  by,  604 ;  of  the  a«tion  of 
Strtte  magistrates  under,  authorities 
relating  to,  ^9-653 ;  tlu'ir  power 
judicial  and  derived  from  the  State, 
668, 657  ;  of  the  action  of  U.  S.  Com- 
missioners under,  authorities  relat- 
ing to,  654-680;  the  arguments 
examined,  681-686;  the  quebtion 
examined,  686-697 ;  of  absence  of 
jury-trial  under,  authoriticrt  relat- 
ing lo,  700-722;  the  arguments 
examined,  723-728 ;  the  ([uestion 
examined,  729-739 ;  of  the  arrest 
without  warrant,  740-742 ;  of  the 
evidence  allowed,  748 ;  of  the  sus- 
pension of  habeas  corpus,  745  ;  of 
the  fees,  748  ;  of  the  fines  and  pen- 
alti.  s,  760;  of  the  dumngf^s  751  ; 
of  long  acquiescence  wiUi  the  Act 
of  1793,  753  ;  necobsity  of  the  Act 
of  1850,  754 

-,  State   laws  respect- 


ing, similar  to  the  Act  of  Congress, 
Pa!,  71;  Del,  79;  lo.,  176  ;  CaL, 
203. 

-  on  board  of  vessels. 


law  for  returning  them,  N.  Y.,  55. 
■.  State  hi  W!»  forbidding 


State  ministerial  officers  to  act  un- 
der law  of  Congress,  Mass.,  33 ;  Me., 
34;  Vt.,  89;  Conn.,  47  ;  K.  I.,  60; 
N.  Y,  57;   Pa.,  70,  71. 

,  Statf  laws  forbidding 


State  judicial  officers  to  act  under 
the  law  of  Congress,  Vt.,  39 ;  Conn., 
47;  R.  L,  50. 

-, State  laws  forbidding 


juils  of  State  to  be  used  in  cases  un- 
I  der  law   of   Congress,   Mass.,   83; 
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and  foroipi,231 ;  peritonsandtbings 

in,  220;  (lomicil  in,  222,  774. 
Law,  (lUiiM-iiiternaiional,   233;    in    the 

4th  Art.,  23 1. 
,  international,  identiii«^<]  with  State 

law,    how  determined,    760,    709, 

772,785. 

,  forei<^ii  international,  786,  790. 

Law,  J.,  on  the  word  Staff,  268. 
Le  Grand,  J.,  on  the  word  Stafe,  268. 
Lewis,  J.,  on  effect  of  judgnientft,  249. 
Liberty,  ettVot  of  a  universal  attribution 

o<  771.772(1). 
Lieber't^   Herniencutics,   263,    330,  416 

(4),  418. 
Lincoln,  Provident,  on  the  authority  of 

the  Supreme  Court,  257  (3). 
LivinifKt.on,  J.,  on  effect  of  ju(igment% 

249. 
Lockwood,  J.,  on  the    claim  of  plave- 

owner,  359  ;  on  effect  of  ooriiticate 

under  fug.  el.  Act,  031  (1). 
Lorim;,  Mr.  C'omm.  E.  G.,  on  the  fug. 

si.  Act,  077,  719. 
Lumpkin,  J.,  on  slavery  in  Ga.,  107  (2), 

109  (2). 


M 


lladiston,  Mr.,  in  convention,  258  (1). 
See  Federnli."»t. 

Manumis:»ion.  See  Slaves,  emancipation 
of. 

Mariner:*,  negro.  See  Negroes,  free ;  Voa- 
pels. 

Marshall,  Ch.  J.,  on  effect  of  judg.-nents, 
254;  on  the  word  State,  410  (3); 
on  8uit.  at  law,  729  (2). 

,  Mr.,  in  Ho.  of  Hep.,  on  extra- 
dition of  criminal!*,  615 ;  on  cases 
and  controvi-rsiei?,  538  (1). 

Marvin,  J.,  on  fug.  si.  laws,  00  (1),  601, 
037,  606,  743. 

McLein,  J.,  on  State  n^ituralization,  276 
(1);  on  citizenship,  3oO,  373;  on 
claim  of  slave  owner,  373  ;  on  the 
seizure  and  removal  of  fug.  si.,  497, 
65t5,  561  ;  on  the  fug.  si.  Act,  485, 
490,  501.  612  (2).  035,  674,707; 
ascribing  slavery  to  positive  law, 
4oo  (2);  on  personality  of  slaves. 
671  (2),  705  (2);  on  the  domestic 
flave  trade.  706;  on  status  of  re- 
turned slave,  776;  on  suit  at  com- 
mon biw,  732  (1). 

Meredith,  Mr.,  his  argument  in  Prigg's 
case,  468  (2).  69r(l),  650  (1 ). 

Mexican  law  abolishing  slavery,  195. 

■  citizens  under  treaty  with  U. 


Militia,  service  of  negrof  s  in :  argument 
from  exiilusion  of  blacks,  !)y  Taney, 
Ch.  J.,  290.     See  Slaves,  Negroes. 

MilK  J.. on  citizenship  of  blacks,  16  (1), 
293  (1). 

Missouri  Compromise,  168  (1);  repeal 
of,  179;  judgment  of  Supreme 
Court  declaring  void,  130. 

Mitchell,  J.,  on  slave-owner's  claim, 300. 

Morton,  Mr.  Commissioner,  d^^ci^ions  re- 
spectii'g  claim  to  fugitive  appren- 
tice, 404  (1 ) ;  distinction  of  color 
in  case  of  slaves,  407  (2) 

Murray,  J.,  on  slavery  in  Cal.,  200  (5). 


N 


Nativo  habendo,  writ  of,  poptihlo  use 
of,  689  ;  coii>mon  law  of,  736  (3). 

Naturalizition,  effect  of,  on  the  quci-tion 
of  citizenship,  276,  290,  294.  787. 

Necessary  and  propt-r,  meaning  of  the 
words  in  the  Const.,  603,  765  (1). 

Negro,  mulatto,  Ac,  distinguislufd  Irom 
white,  Va.,  4  ;  Ky.,  19  ;  N.  Car.,  80. 
88  (2);  Tenn..  9o ;  Oh.,  121  (1), 
122;  Ind.,  131;  111..  135;  Ark..  173  ; 
lo.,  177;  discrimination  of  in  the 
national  jurispru«lence,  340. 

,  law  iigaiiist  claiming  such  as 


S.,  200  (3). 


slave.  Mo.,  35;  N.  II.,  36;   Vt.,40; 

Mich.,  141.    And  nee  Fugitives  from 

service.  State  laws  respceting ;  I*er- 

sonal  Liberty  bills. 
,  marriage  with  white,  prohil»i- 

tion    of,  Mass.,  29,   31  ;    Me.,    34 ; 

Del,  77;   N.  Car.,  80;   Tenn.,  92; 

Ind..  128;    III.,   135;    Mioh.,  1H>; 

lo.,  177  ;  Ks.,  187  ;  Fla.,  IH3  ;  Tex., 

ly9;  Wash.  T.,  218;    prohibition 

repealed,  Mass.,  32. 
,  marriage   disability,   argmjcnt 

from  in  regard  to  citizenship,  2bt> 

(■'')•     . 

,  serving  under  inltsntures.  Oh., 

116;  Ind.,  123-126,  127,  129;  111., 
132,  133. 

,  separate  schools  for,  Oh.,  121. 

,  opinions  on,  in  Dred  Scott's  case 


followed,  195  (1). 

Negroes,  alien  free,  required  to  remove, 
Mass.,  31. 

,  free,  abduction  of.  See  Kid- 
napping; Fugitives  from  service; 
Personal  liberty  bills. 

,  cenificates  of  freedom,  laws 


respecting,  N.  Y.,  54,  55 ;  Oh.,  117  ; 
III.,  134,  136  ;  Mich.,  138  ;  Mo.,  170  ; 
Ark.,  173 ;  and  tee  registry  of. 
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reck.  J.,  on  the  fug.  si.  Act,  625,  568, 
765  (2). 

Pennington,  J.,  on  effect  of  judgments, 
250  (2). 

People,  who  are  the  sovereign,  in  R.  T., 
60  (I) ;  sovereigns  without  subjects), 
271  (1). 

Pconsge  in  Mexico,  196. 

Personal  liberty,  bills  to  protect,  dis- 
criminated, 763.  See  Fugitives  from 
service. 

Pope,  J.,  on  delivery  of  fugitives  from 
justice,  611. 

Posse-comitAtus  under  fug.  si.  Act,  745. 

Prussia,  law  of  respecting  slaves  of  for- 
eign owners,  771  (2). 


Q 


Quasi-international  law  of  the  U.  S.,  223, 
233.     See  Law. 


R 


Radcliff,  J.,  on  effect  of  judgments,  249. 

Randolph,  Att"y-Gon.  and  Gov.,  on  fug. 
si.  provision,  386  (1),  424  (1). 

Rantoul,  Mr.,  his  argument  on  fug.  si. 
Act  cited,  695(1). 

Read,  J.,  on  word  State,  412,  420;  on 
the  fufif.  si.  Act,  496. 

Recorder  of  N.  Y.,  jurisdiction  of,  646. 

Reeves,  J.,  on  slavery  in  Conn.,  44  (2). 

Republican  government,  guarantee  of,  in 
the  Cons.,  366  (1). 

Review,  Southern  Quarterly,  precursor 
of  doctrines  in  Dred  Scott's  case, 
298  (1);  slaves  recognized  as  per- 
sons, 408  (1). 

Rights,  substantive  and  adjective  dis- 
tinguished, 256,  696. 

Rivers,  navigation  of  Ohio  and  Missis- 
sippi, 113. 

Robiniion,  Mr.  Conway,  his  article  on 
the  controversy  about  fugitives 
from  justice,  389  (1);  his  essay  on 
the  fug.  sL  provision,  677  (1),  691 

Roman  law  of  citizenship,  298  (2),  822. 


S 


Savage,  J.,  on  the  basis  of  slavery  in  N. 
Y.,  66(1);  on  fugitives  from  jus- 
tice, 392 ;  his  theory  of  legislation 
respecting  them,  608. 

Sawyer  s  Southern  Jn»tittUh,  that  slaves 
are  persons,  408  (1). 


Scott,  J.,  on  status  in  Mo.  of  returned 
slave,  776  (1). 

Sedirwick,  J.,   on   effect  of  judgments, 
^250,  2('>r>  (2). 

Serjeant's  Const,  Law,  on  fug.  si.  pro- 
vision, 720. 

Servant;*,  law  of  New  Mexico,  209 ;  of 
Utah,  213.  Sfe  Negro,  serving  un- 
der indentures. 

Settlement,  law  of,  in  Conn.,  46  (2). 

Sewall,  J.,  on  effect  of  judgmeuts,  262, 
265(3),  266(2). 

Seward,  Guv.,  his  arguments  in  cases  of 
demand  for  fngitives  from  justice, 
887  (3)  (4),  888  (1),  389  (1),  890  (1). 

Shaw,  J.,  on  the  fug.  si.  Act,  410,  497, 
637,  653,  706;  on  the  claim  of  slave- 
owner, 359,  770,  774  (2). 

Slavery  and  freedom,  no  condition  inter- 
mediate, 13  (1). 

,  presumptions  of  law 

respecting,  Ky.,  17(2);  N.  J.,  62 
(3);  Del.,  78  (2);  N.  Car.,  88  (1); 
Tenn.,  92(1);    111.,  186. 

,  policy  of  State  re- 

spectintr,  Ga.,  109(2);  Miss.,  149 
(1);  La.,  166(1). 

Slavery,  ethical  view  of  excluded,  409. 

,  abolition   of    by    legislation, 

Mass.,  28(3);  N.  IL,  36;  Vt,  37  ; 
Conn..  42,  43;  R.  L,  48,  49;  N.  Y., 
63,  55 ;  N.  J.,  63,  67  ;  Pa.,  67  ;  N. 
W.Terr.,  Il3,  176, 179;  Nebr.,  186; 
Mexico.  196. 

-,  declared  to  be  established,  Ala., 


162. 


,  guarantees  of,  in  State  consti- 

tntious,  Va.,  11  (3);  Ky.,  18;  Md,, 
22(1),  23(2);  Tenn.,  93(1);  Ga., 
101  (2);  Miss.,  145  (1);  Ala.,  160; 
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